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# # 5386025634 : MAJOR LAWS
KEYWORDS : ARCHITECT / CIVIL ENGINEER / PROFESSIONAL STANDARD /
MALPRACTICE / NEGLIGENCE / PROFESSIONAL LIABILITY

PORNTAWEE NOOPROM : TORTIOUS LIABILITY TO THIRD PERSON IN
CASE OF MALPRACTICE IN BUILDING CONSTRUCTION : CIVIL ENGINEER
AND ARCHITECT LIABILITY. ADVISOR : ANGKANAWADEE PINKAEW, Ph.
D., 179 pp.

The architects and civil engineers are the persons who are supposed to use special
knowledge and skill in providing their services according to their professional standards. In
the event the architects or engineers fail to exercise reasonable care in their practice causing
damage to general public, the person who suffers damage from professional malpractice
may bring action against the architect or engineer for tort liability under Article 420 of the Civil
and Commercial Code. However, it is very hard for the suffered persons to evidently prove
the element of negligence because the suffered persons who are laypersons are not
knowledgeable of the principle and the guideline in that professional practice. In addition,
there is not any legal professional standard clearly prescribed in present legislation.
Therefore, the author deems that the authorized professional bodies should adopt the
practical and accepted professional standard into prescribed legislation which became the
statutory provision intended for the protection of others under Article 422 of the Civil and
Commercial Code, for the benefit of presumption of fault. It can much relieve the burden of
proof of suffered persons.

In some cases, the damage caused by professional negligence could affect a
number of victims. As a result, the architects and engineers’ assets may not cover all
damage. This situation causes several disadvantages for the victims. That is why the author
suggests to adopt the professional liability insurance system in order to compensate the

victims suitably and fairly.

Field of Study : Laws Student’s Signature

Academic Year :_2012 Advisor’s Signature
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(1) A person taking on work for or in connection with the provision of a dwelling (whether the
dwelling is provided by the erection or by the conversion or enlargement of a building) owes a duty
(a) if the dwelling is provided to the order of any person, to that person; and
(b) without prejudice to paragraph (a) above, to every person who acquires an interest
(whether legal or equitable) in the dwelling :
to see that the work which he takes on is done in a workmanlike or, as the case may be,
professional manner, with proper materials and so that as regards that work the dwelling will be fit for habitation

when completed.

3
Keith Manson, Law for civil engineer, pp.212-213.
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3° Any person who, although acting in the capacity of agent for the building owner, performs
duties similar to those of a hirer out of work”

% Article 1792 “Any builder of a work is liable as of right, towards the building owner or purchaser, for
damages, even resulting from a defect of the ground, which imperil the strength of the building or which,
affecting it in one of its constituent parts or one of its elements of equipment, render it unsuitable for its purposes.

Such liability does not take place where the builder proves that the damages were

occasioned by an extraneous event”
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Article 1792-2 *“The presumption of liability established by Article 1792 also extends to damages
affecting the strength of the elements of equipment of a work, but only where the latter are an indissociable and

integral part of the works of development, foundation, ossature, close or cover.

An element of equipment is deemed to be an indissociable part of one of the works
of development, foundation, ossature, close or cover where the demounting, disassembling or replacing thereof

cannot be effected without deterioration or removal of material from that work”
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“ Article 1792 of French Civil Code
“Any builder of a work is liable as of right, towards the building owner or purchaser, for
damages, even resulting from a defect of the ground, which imperil the strength of the building or which,
affecting it in one of its constituent parts or one of its elements of equipment, render it unsuitable for its purposes.
Such liability does not take place where the builder proves that the damages were

occasioned by an extraneous event”
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French Civil Code

Article 1382

Any act whatever of man, which causes damage to another, obliges the one by

whose fault it occurred, to compensate it.

Article 1383

Everyone is liable for the damage he causes not only by his intentional act, but

also by his negligent conduct or by his imprudence.

Article 1386

The owner of a building is liable for the damage caused by its collapse, where it

happens as a result of lack of maintenance or of a defect in its construction.

Article 1792

Any builder of a work is liable as of right, towards the building owner or
purchaser, for damages, even resulting from a defect of the ground, which imperil the
strength of the building or which, affecting it in one of its constituent parts or one of its
elements of equipment, render it unsuitable for its purposes.

Such liability does not take place where the builder proves that the damages

were occasioned by an extraneous event.

Article 1792-1

Are deemed builders of the work:

1° Any architect, contractor, technician or other person bound to the building
owner by a contract of hire of work;

2° Any person who sells, after completion, a work which he built or had built;

3° Any person who, although acting in the capacity of agent for the building

owner, performs duties similar to those of a hirer out of work.
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Article 1792-2
The presumption of liability established by Article 1792 also extends to damages
affecting the strength of the elements of equipment of a work, but only where the latter
are an indissociable and integral part of the works of development, foundation, ossature,

close or cover.
An element of equipment is deemed to be an indissociable part of one of the
works of development, foundation, ossature, close or cover where the demounting,
disassembling or replacing thereof cannot be effected without deterioration or removal

of material from that work.

Article 1792-3

Other elements of equipment of a work, are the subject of a warranty of good

running for a minimum period of two years as from its approval.

French Insurance Code

Article L 241-1
Any natural person or legal entity whose decennial responsibility may be
incurred on the basis of the presumption provided for in Articles 1792 and following of

the Civil Code must be covered by an insurance policy.

Article L 242-1

Any natural person or legal entity who, acting as owner of a work, seller or
representative of the owner of the work, has building works carried out, must, before the
opening of the building site, on his/its behalf or on behalf of successive owners, take out
insurance policy that covers, on a no-fault basis, payment of the entire reparation work
of the damage of the type that builders are liable for within the meaning of Article 1792-
1, manufacturers and importers or a consulting engineer are liable for under Article 1792

of the Civil Code.
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