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An arrest warrant issued by the State has severe effect on the rights and

liberties of the People becaus atate officials to arrest the person

/ nation of person to be arrested,
‘__‘.f.p 7

which is the key informai® Xe: s ®¥se to identify and arrest the

designated in the arrest war

person, is of great import2

The study finds R0 an arrest warrant is not

sufficient for officials to W State intends to bring into

further criminal procSec N NC effective measure and

procedure to identify th ey the arrested person. This

- ! b
mistaken arrest leads to >fficg .44- rimii [®tice and suffers an innocent

person who is arrested and the criminal proceedings while the

real perpetrator remains freg e a chance to further harm the

society. - -
y | F: li_ ‘d
This thesis pr M eming to the issuance of an

iy i¥

arrest warrant should be amended for the better and more effective procedure and

measures of ﬂi@ﬁtﬁ ﬁi ﬁﬂwﬁwﬂ qbf]aﬁsted. There should

also be verifiogion procedure following the arrest. The amendment of these
¢ o e/
e

meas Wﬂhﬂaﬁ?m ﬂmfﬁrﬂa n;‘]m] ipg the real
perpeﬁo into the criminal proceeding, which would lead 1o the Detter protection of

constitutional rights and liberties of the people.
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= No one shall be subjected to arbitrary arrest, detention or exile


http://en.wikipedia.org/wiki/Arrest
http://en.wikipedia.org/wiki/Detention_(imprisonment)
http://en.wikipedia.org/wiki/Exile
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“1. Everyone has the righ i _."‘: Mo one shall be subjected to arbitrary arrest
or detention. No one sh&g e —— i 24 Is and in accordance with such
', :
procedure as are establis. . ! ‘
2. Anyone who is a ‘j ted shall peTiemmes e aic ume of arredfof the reasons for his arrest and shall

be promptly informed of any chap‘e?.against him.

L
3. Anyon rﬁﬂ £]) ﬂ ryj irﬂmﬂ imptly before a judge or other
|
officer authorized i cisejudiclal®gBwer dna*shall Be itle ial*®vithin a reasonable time or to
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4. Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings
before a court, in order that that court may decide without delay on the lawfulness of his detention and order his
release if the detention is not lawful.

5. Anyone who has been the victim of unlawful arrest or detention shall have an enforceable right to
compensation”

** Code of Conduct for Law Enforcement Officials 1979 article 2 “In the performance of their duty, law
enforcement officials shall respect and protect human dignity and maintain and uphold the human rights of all

persons”
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The warrant being defective and void on its face, the officer had no right to arrest the person on

whom he attempted to serve it. He acted without warrant, and was a trespasser. The defendant whom he sought
to arrest had a right to resist by force, using no more than was necessary to resist the unlawful acts of the officer.
An officer who acts under a void precept, and a person doing the same act who is not an officer, stand on the
same footing, and any third person may lawfully interfere to prevent an arrest under a void warrant, doing no
more than is necessary for that purpose

'® Veronica Valdivieso. DNA Warrants: A Panacea for Old Cold Rape Cases? Georgetown Law Journal
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Q'VhHe an arrest warrant may constitutionally use such arbitrary name designations [such as John
Doe], it may only do so if, in addition to the name, it also gives some other description of the intended arrestee
that is sufficient to identify him. The description need not be of the intended arrestee's physical appearance,
although that is usually the description given
** The warrant requirement exists in order to permit a neutral magistrate to make the decision whether
to authorize arrest, rather than leaving this decision up to the prosecutor or officer...If the prosecution were
permitted to arrest on the basis of ‘John Doe’ warrants supplemented by extrinsic evidence, the requirement for a
particularized warrant, issued by a magistrate, would become a nullity

" Ibid.
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(3) Manner.

(A) A warrant is executed by arresting the defendant. Upon arrest, an officer possessing the warrant
must show it to the defendant. If the officer does not possess the warrant, the officer must inform the defendant of
the warrant's existence and of the offense charged and, at the defendant’s request, must show the warrant to the
defendant as soon as possible...

(4) Return.

(A) After executing a warrant, the officer must return it to the judge before whom the defendant is

brought in accordance with Rule 5...”
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* Anke Freckman and Thomas Wegerich, The German Legal System, (London, 1999), pp. 187 - 188.

* German Code of Criminal Procedure section 160

** German Code of Criminal Procedure section 163

*Ibid., p. 191.
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* German Code of Criminal Procedure section 125 (1)

- German Code of Criminal Procedure section 112

“(1) Remand detention may be ordered against the accused if he is strongly suspected of the offence
and if there is a ground for arrest. It may not be ordered if it is disproportionate to the significance of the case or
to the penalty or measure of reform and prevention likely to be imposed.

(2) A ground for arrest shall exist if on the basis of certain facts:

1) it is established that the accused has fled or is hiding;
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2) considering the J umstances Oi tic nwiviuudl case, there 38 risk that the accused will evade the

criminal proceedings (risk of fI|g?
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“’]l:mproperly influence the@ acmﬁ ;s/l]thSﬁeipirt’s]or uﬂ
q |f therefoﬁgdﬁié}éayﬂabl|shment’§ the truth will be@ade more difficult (risk of
tampering with evidence).

(3) Remand detention may also be ordered against an accused strongly suspected pursuant to section
308 subsections (1) to (3) of the Criminal Code, of having committed a criminal offence pursuant to section 6
subsection (1), number 1, of the Code of Crimes against International Law or section 129a subsections (1) or (2),
also in conjunction with section 129b subsection (1), or pursuant to sections 211, 212, 226, 306b or 306¢ of the
Criminal Code, or insofar as life and limb of another have been endangered by the offence, even if there are no
grounds for arrest pursuant to subsection (2)”

* bid., p. 198.
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German Code of Criminal Proceduszectlon 114

AR I HHARBARY

The warrant of arrest shall indicate:

1) the accused:;

2) the offence of which he is strongly suspected, the time and place of its commission, the statutory
elements of the criminal offence and the penal provisions to be applied;

3) the ground for arrest, as well as

4) the facts disclosing the strong suspicion of the offence and the ground for arrest, unless disclosure
would endanger national security”

(3) If it appears that Section 112 subsection (1), second sentence, is applicable, or if the accused

invokes that provision, the grounds for not applying it shall be stated”
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* German Code of Criminal Procedure section 114a
= German Code of Criminal Procedure section 114b
* German Code of Criminal Procedure section 163b

- German Code of Criminal Procedure section 81d
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“(1) If the accused l pprehended S meeeor ulie warrant W zrrest he shall be brought before the

* German Code ™

competent judge without delay. ‘

) The ﬁaﬂm ﬂ;ﬂ w Ej‘gm ﬁhe accusation without delay
following the arrest a

3) During the examination, the |ncr|nﬁat|ng circumstagags shall be pointedi to the accused and he
shall beq qusawﬁ ﬂyﬁ% H M t‘o.]er’nanw He’] as %’n an opportunity to
remove grcﬂnds for suspicion and arrest and to present those facts which speak in his favour..

** German Code of Criminal Procedure section 115a

“(1) If the accused cannot be brought before the competent judge at the latest on the day after his
apprehension, he shall be brought before the judge of the nearest Local Court without delay, not later than the
day following his apprehension.

(2) Once the accused has been brought before him, the judge shall examine him without delay, no later
than the following day. At this examination, to the extent possible, Section 115 subsection (3) shall be applied. If
the examination shows that the warrant of arrest has been revoked or that the person apprehended is not the

person designated in the warrant of arrest, the apprehended person shall be released...”
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German Code of Criminal Procedure section 81b “Photographs and fingerprints of the accused may

be taken, even against his will, and measurements may be made of him and other similar measures taken with
regard to him insofar as is required for the purposes of conducting the criminal proceedings or of the police
records department”

® The Bundeskriminalant, Facts and Figures 2008 [Online], 2 November 2010. Available from:

http://www.bka.de/profil/broschueren/facts2008.pdf
* Ibid.
* Ibid.
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erman Code of Criminal Procedure section 81g

“(1) If the accused person is suspected of a criminal offence of substantial significance or of a crime
against sexual self-determination then, for the purposes of establishing identity in future criminal proceedings,
cell tissue may be collected from him and subjected to molecular and genetic examination for the purposes of
identifying the DNA code if the nature of the offence or the way it was committed, the personality of the accused
or other information provide grounds for assuming that criminal proceedings will be conducted against him in
future in respect of a criminal offence of substantial significance. If the person concerned habitually commits
other offences, this may be deemed to be equivalent to a criminal offence of substantial significance by

reference to the level of the injustice done.
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2) The ceII tissue collected may be ed only for the ng8lecular and genetiggggramination referred to in

~QRARINTUINATNBARY

than that r‘quwed in order to establish the DNA code or the gender may not be ascertained during the

examination; tests to establish such information shall be inadmissible.

(3) Without the written consent of the person concerned, the collection of cell tissue may be ordered
only by the court and, in exigent circumstances, by the public prosecution office including the officials assisting it
(section 152 of the Courts Constitution Act). Without the written consent of the person concerned, the molecular
and genetic examination of cell tissue may be ordered only by the court. Persons who have consented are to be
instructed as to the purpose for which the data to be obtained will be used...”

* German Code of Criminal Procedure section 81f

= German Code of Criminal Procedure section 81g (4)
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*“Ibid.

* The people shall not be prevented from enjoying any of the fundamental human rights. These
fundamental human rights guaranteed to the people by this Constitution shall be conferred upon the people of
this and future generations as eternal and inviolate rights

' Ibid., pp. 110 — 124.

** No person shall be deprived of life or liberty, nor shall any other criminal penalty be imposed, except

according to procedure established by law
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* No person shall be apprehended except upon warrant issued by a competent judicial officer which
specifies the offense with which the person is charged, unless he is apprehended, the offense being committed

** No person shall be arrested or detained without being at once informed of the charges against him
or without the immediate privilege of counsel; nor shall he be detained without adequate cause; and upon
demand of any person such cause must be immediately shown in open court in his presence and the presence

of his counsel
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individual, 11 take charge of prevention, suppression and investigation of crimes, as well as apprehension of

suspects, traffic control and other affairs concerning the maintenance of public safety and order

Activities of the police shall be strictly limited to the extent provided for in the preceding paragraph,
and in performing their duties, they shall make it their principle to be impartial, nonpartisan, unprejudiced and
fair, and their authorities shall never be abused in any way such as to interfere with the rights and liberties of an
individual guaranteed in the Constitution of Japan

= Japanese Code of Criminal Procedure article 189

- Japanese Code of Criminal Procedure article 191

- Japanese Code of Criminal Procedure article 192
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Japanese Code of Cvm | Procedure art|c|e

) Whe ﬁﬁf&? T! ﬁﬁﬁﬁﬁqﬂ se has been committed by a
suspect, a public ecutor rosecUtor's “assistant off udicialpofice official may arrest him/her

upon an arrest warrant issued in advance ‘/ a judge; prowed, however, that@ufth respect to offenses
punishaQNMf@ hﬂ)&aam ﬁ,WeN%%an%ﬂnqma VH or a petty fine, the
suspect mﬂ/ 6n|y- be érreéted in cases where the s_usbeét has no fixed dWeIIing_ or where he/she fails, without
justifiable grounds, to make the appearance provided for in the preceding Article.

(2) In cases where a judge deems that there exists sufficient probable cause to suspect that the
suspect has committed an offense, he/she shall issue the arrest warrant set forth in the preceding paragraph,
upon the request of a public prosecutor or a judicial police officer provided, however, that this shall not apply in
cases where the judge deems that there is clearly no necessity to arrest the suspect.

(3) When asking for the arrest warrant set forth in paragraph (1), a public prosecutor or judicial police
official shall inform the court of all requests or issuances of arrest warrants, if any, that have been made

previously against the same suspect for the same offense”
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) An arrest warrant shall contain th€name and resicgmage of the suspect, @gfcharged offense, a gist

- QRN SUHRATNANE o - -

period andﬂa statement that after expiry of the valid period the arrest warrant shall not be executed but shall be

returned, the date of issue, and other matters as prescribed in the Rules of Court; and the judge shall affix his/her
name and seal to it.

(2) The provisions of paragraphs (2) and (3) of Article 64 shall apply mutatis mutandis to the arrest
warrant.”

** Japanese Code of Criminal Procedure article 64

“...(2) When the name of the accused is unknown, he/she may be referred to by a description of his/her
face, physique or other features which can identify him/her.

(3) When the residence of the accused is unknown, it need not be written down”
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* Japanese Code ¢ !.! iiminal Proceduic arucic < 10 I
) A public prosec@& public proseoutoejassmtant officer or a judicial police official may, if
necessary for inv upon a warrant issued by a
judge. In such cas ﬁvuﬂognﬂ:ﬁﬁﬁpﬁmﬂgd upon a warrant for physical
examination.

q wqwaﬂuﬂcﬁygu qu % % Erle’]vga H}r footprints may be
taken, h|s/|ﬂr height or weight may be measured and his/her photographs may be taken without the warrant set
forth in the preceding paragraph, only when he/she is not stripped naked.

(3) The warrant set forth in paragraph (1) shall be issued upon the request of a public prosecutor, a
public prosecutor's assistant officer or a judicial police officer”

(4) When a public prosecutor, a public prosecutor's assistant officer or a judicial police officer requests
a warrant for physical examination, he/she shall indicate the reason for the necessity of the examination, the sex
and physical condition of the person to be examined and other matters as provided in the Rules of Court.

(5) A judge may provide conditions that he/she deems appropriate for the inspection and examination

of a person.”
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http://www.interpol.int/Public/Forensic/dna/default.asp
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AO 442 (Rev.01/09) Arrest Warrant

UNITED STATES DISTRICT COURT

for the
District of
United States of America
V. )
g Case No.
Defendant

To: Any authorized law enforcement offices

YOU ARE COMMANDED to arrest -
(name of person to be arrested)
who is accused of an offense or violation bas-

adistrate judge without unnecessary delay

the court:

3 Indictment (3 Superseding Indictm: N aseding Information @ Complaint

(3 Probation Violation Petition 3 Supervi (Violation Notice [ Order of the Court

This offense is briefly described as follows:

S

¢ a L7
Date: FJI u EJ ’J 7] El ﬂ%ﬁ ﬂlﬁ officer’s signature

City and state: . ¢ —~ o I
Pri nd title
Return
This warrant was received on (date) , and the person was arrested on (date)

at (city and state)

Date:

Arresting officer’s signature

Printed name and title
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AO 442 (Rev. 01/09) Arrest Warrant (Page 2)

This second page contains personal identifiers provided for law-enforcement use only
and therefore should not be filed in court with the executed warrant unless under seal.

(Not for Public Disclosure)

Name of defendant/offender:

Known aliases:

Last known residence;:

Prior addresses to which defendant/offender may still have tie g &

Last known employment:

Last known telephone numbers:

Place of birth:

Date of birth:

Social Security number:

Height:

Sex:

Hair:

Scars, tattoos, other distinguishing marks:

History of violence, weapons, drug use:

Known family, friends, and other associat y

FBI number:

Complete description of auto: W
INENINE J

Investigative agency and address:

e AN TN NENAY

Date of last contact with pretrial services or probation officer (if applicable):
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