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UNITED _ . : P S

NATIONS, .

Security Council . Distr.
’ GENERAL

S/RES/808 (1993)
22 February 1993

m

RESOLUTION 808 (1993)

Adopted bv the Securitv Council at its 3175th meeting,
on 22 February 1993

.

The Securitv Council,

Reaffirming its resolution 713 (1991) of 2S5 September 1991 and all
subseguent relevant resolutions,

Recalling paragraph 10 of its resolution 764 (1992) of 13 July 1992, in
which it reaffirmed that all parties are bound to comply with the obligations
under international humanitarian law and in particular the Geneva Conventions
of 12 August 1949, and that persons who commit or order the commission of
grave breaches of the Conventions are individually responsible in respect of
such breaches,

Recalling also its resolution 771 (1992) of 13 August 1992, in which,
inter alia, it demanded that all parties and others concerned in the former
Yugoslavia, and all military forces in Bosnia and Herzegovina, immediately
cease and desist from all breaches .of international humanitarian law,

Recalling further its resolution 780 (1992) of 6 October 1992, in which
it requested the Secretary-General to establish, as a matter of urgency., an
impartial Commission of Experts to examine and analyse the information
submitted pursuant to resolutions 771 (1992) and 780 (1992), together with
such further information as the Commission of Experts may obtain, with a view
to providing the Secretary-General with its conclusions on the evidence of
grave breaches of the Geneva Conventions and other violations of international
humanitarian law committed in the territory of the former Yugoslavia,

Having considered the interim report of the Commission of Experts
established by resolution 780 (1992) (S/25274), in which the Commission
observed that a decision to establish an ad hoc international tribunal in
relation to events in the territory of the former Yugoslavia would be
consistent with the direction of its work,

93-09821 49362 (E) 4o
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Expressing once again its grave alarm at continuing reports of widespread
violations of international humanitarian law occurring within the territory of
the former Yugoslavia, including reports of mass killings and the continuance
of the practice of "ethnic cleansing",

Determining that this situation constitutes a threat to international
peace and security,

Determined to put an end to such crimes and to take effective measures to
bring to justice the persons who are responsible for them,

Convinced that in the particular circumstances of the former Yugoslavia
the establishment of au international tribunal would enable this aim to be
achieved and would contribute to the restoration and maintenance of peace,

Noting in this regard the recommendation by the Co-Chairmen of the
Steering ‘Committee of the International Conference on the Former Yugoslavia
for the establishment of such a tribunal (S/25221),

Noting also with grave concern the "report of the European Community
investigative mission into the treatment of Muslim women in the former
Yugoslavia" (S§/25240, annex I),

Noting further the report of the committee of jurists submitted by France
(S/25266), the report of the commission of jurists submitted by Italy
(S/25300), and the report transmitted by the Permanent Representative of
Sweden on behalf of the Chairman-in-Office of the Conference on Security and
Cooperation in Europe (CSCE) (S/25307),

il Decides that an international tribunal shall be established for the
prosecution of persons responsible for serious violations of international
humanitarian law committed in the territory of the former Yugoslavia since
1991;

2. Requests the Secretary-General to submit for consideration by the
Council at the earliest possible date, and if possible no later than 60 days
after the adoption of the present resolution, a report on all aspects of this
matter, including specific proposals and where appropriate options for the
effective and expeditious implementation of the decision contained in
paragraph 1 above, taking into account suggestions put forward in this regard
by Member States; '

3 Decides to remain actively seized of the matter.
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Statute of the International Tribunal

Having been established by the Security Council acting under Chapter VII of
the Charter of the United Nations, the International Tribunal for the
Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991
(hereinafter referred to as "the International Tribunal®") shall function in
accordance with the provisions of the present Statute.

Article 1
Competence of the International Tribunal
The International Tribunal shall have the power to prosecute persons
responsible for serious violations of international humanitarian law committed
in the territory of the former Yugoslavia since 1991 in accordance with the
provisions of the present Statute.
Article 2

Grave breaches of the Geneva Conventions of 1949

The International Tribunal shall have the power to prosecute persons
committing or ordering to be committed grave breaches of the Geneva Conventions
of 12.August 1949, namely the following acts against persons or property
protected under the provisions of the relevant Geneva Convention:

(a) wilful killing;

(b) torture cr inhuman treatment, including biological experiments;

(c) wilfully causing great suffering or serious injury to body or health;

{d) extensive destruction and appropriation of property, not justified by
military necessity and carried out unlawfully and wantonly;

(e) compelling a prisoner of war or a civilian to serve in the forces of a
hostile power;

g wilfully depriving a prisoner of war or a civilian of the rights of
fair and regular trial;

(g) wunlawful deportation or transfer or unlawful confinement of a
civilian; :

(h) taking civilians as hostages.
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Article 3

Violations of the laws or customs of war
—===2=2003 OL _=Qe _awe or customs of war

The International Tribunal shall have the power to prosecute persons
violating the laws or customs of war. Such violations shall include, but not be
limited to: 4

(a)  employment of poisonocus weapons or other weapons calculated to cause
unnecessary suffering; )

(b) wanton destruction cof cities, towns or villages, or devastation not
justified by military necessity;

(c) attack, or bombardment, by whatever means, of undefended towns,
villages, dwellings, or buildings;

(d) seizure of, destruction or wilful damage done to.institutions

dedicated to religionm, charity and education, the arts and sciences, historic
monuments and works of art and science;

(2) plunder of public or private property.

Article 4

Genocide

°
1. The International Tribunal shall have the power to prosecute persons
committing genocide as defined in paragraph 2 of this article or of committing
any of the other acts enumerated in paragraph 3 of this article.
Do Genocide means any of the following acts Committed with intent to

destroy, in whole or in part, a national, ethnical,
as such:

racial or religious group,
(a) killing members of the group;

(b) causing serious bodily or mental harm to members of the group;

(c) deliberately inflicting on the group conditions aof life calculated tao
bring about its physical destruction in whole or in part;

(d) Limposing measures intended to prevent births within the group;
(e) ELorcibly transferring children of the group to another group.
g 19 The following acts shall be punishable:

et (a) genocide;

(b) conspiracy to commit genocide;
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(c) direct and public incitement to commit genocide;
(d) attempt to commit genocide;

(e) complicity in genocide.

Article S

Crimes against humanity

The International Tribunal shall have the power to prosecute persons
responsible for the following crimes when committed in armed conflict, whether
international or internal in character, and directed against any civilian
population:

(a) murder;

(b) extermination;

(c) enslavement;

(d) deportation;

(e) imprisonment;

(£) torture;

(g) rape;

(h) pe;secutions on political, racial and religious grounds;

(1) other inhumane acts.

Article 6

Personal jurisdiction

The International Tribunal shall have jurisdiction over natural persons
pursuant to the provisions of the present Statute.

Article 7

Individual criminal responsibility

1. A person who planned, Lnstiqateg, ordered, committed or otherwise
ajided and abetted in the planning, preparation or execution of a crime referred

to Ln articles 2 to 5 of the present Statute, shall be individually responsiblae
for the crima.

Lo
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v The official position of any accused person, whether as Head of State
or Government or as a responsible Government official, shall not relieve such
person of criminal responsibility nor mitigate punishment.

3. The fact that any of the acts referred to in articles 2 to 5 of the
present Statute was committed by a subordinate does not relieve his superior of
criminal responsibility if he knew or had reason to know that the subordinate
was about to commit such acts or had done so and the superior failed to take the
necessary and reasonable measures to prevent such acts or to punish the
perpetrators thereof.

4. The fact that an accused person acted pur%uant to an order of a
Government or of a superior shall not relieve him of criminal responsibility,
but may be considered in mitigation of punishment if the International Tribunal
determines that justice so requires.

Article 8

Territorial and temporal jurisdiction

The territorial jurisdiction of the International Tribunal shall extend to
the territory of the former Socialist Federal Republic of Yugosglavia, including
its land surface, airspace and territorial waters. The temporal jurisdiction
of the International Tribunal shall extend to a period beginning on
1 January 1991.

Article 9
Concurrent ijurisdiction

T The International Tribunal and national courts shall have concurrent
jurisdiction to prosecute persons for seriocus violations of international
humanitarian law committed in the territory of the former Yugoslavia since
1 January 1991.

2. The International Tribunal shall have primacy over national courts.
At any stage of the procedure, the International Tribunal may formally request
national courts to defer to the competence of the International Tribunal in

accordance with the present Statute and the Rules of Procedure and Evidence of
the International Tribunal.

Article 10
Non-big—-in-idem

b s No person shall be tried before a national court for acts constituting
serious violations of international humanitarian law under the presaent Statutae,
for which he or she has already been tried by the International Tribunal.

" [
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2. A person who has been tried by a national court for acts constituting
serious violations of international humanitarian law may be subsequently tried
by the International Tribunal only if:

(a) the act for which he or she was tried was characterized as an ordinary
crime; or )

e

(b) the national court proceedings were not impartial or independent, were
designed to shield the accused from international criminal responsibility, or
the case was not diligently prosecuted.

3 In considering the penalty to be imposed onr a person convicted of a
crime under the present Statute, the International Tribunal shall take into
account the extent to which any penalty imposed by a national court on the same
person for the same act has already been served.

Article 11
Organization of the Intermational Tribunal
The International Tribunal shall consist of the following organs:
(a) The Chambers, comprising two Trial Chambers and an Appeals Chamber;

(b) The Prosecutor, and

(c) A Registry, servicing both the Chambers and the Prosecutor.

Article 12

Compesition of the Chambers

The Chambers shall be composed of eleven independent judges, no two of whom
may be nationals of the sayeﬂstate, who shall serve as follows:

———————— e

(a) Three judges shall serve in each of the Trial Chambers;

(b) Five judges shall serve in the Appeals Chamber.

Article 13
Qualifications and election of judges

1l The judges shall be persons of high moral character, impartiality and
integrity who possess the qualifications required in their respective countries
for appointment to the highest judicial offices. In the overall composition of
the Chambers due account shall be taken of the experience of the judges in

criminal law, international law, including international humanitarian law and
human rights law.

fiara%
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2z The judges of the International Tribunal shall be elected by the
General Assembly from a.list submitted by the Security Council, in the following
manner:

(a) The Secretary-General shall invite nominations for judges of the
International Tribunal from States Members of the United Nations and non-member
States maintaining permanent observer missions at United Nations Headquarters;

(b) Within sixty days of the date of the invitation of the Secretary-
General, each State may nominate up to two candidates meeting the qualifications
set out in paragraph 1 above, no two of whom shall be of the same naticnality;

~

(c) The Secretary-General shall forward the nominations received to the
Security Council. From the nominations received the Security Council shall
establish a list of not less than twenty-two and not more than thirty—-three
candidates, taking due account of the adequate representation of the principal
legal systems of the world;

(d) The President of the Security Council shall transmit the list of
candidates to the President of the General Assembly. From that list the General
Assembly shall elect the eleven judges of the International Tribunal. The
candidates who receive an absolute majority of the votes of the States Members
of the United Nations and of the non-Member States maintaining permanent
obgserver missions at United Nations Headquarters, shall be declared elected.
Should two candidates of the same nationality obtain the required majority vote,
the one who received the higher number of votes shall be considered elected.

3 In the event of a vacancy in the Chambers, after coansultation with the
Presidents of the Security Council and of the General Assembly, the Secretary-
General shall appoint a person meeting the qualifications of paragraph 1 abaove,
for the remainder of the term of office concerned.

4. The judges shall be elected for a term of four years. The terms and
conditions of service shall be those of the judges of the International Ccurt of
Justice. They shall be eligible for re—-election.

Article 14

Officers and members of the Chambers

Y The judges of the International Tribunal shall elect a President.

Do The President of the International Tribunal shall be a member of the
Appeals Chamber and shall preside over its proceedings.

G (P After consultation with the judgas of the Iaternational Tribunal, the
President shall assign the judges to the Appeals Chamber and to the Trial

Chambers. A judge shall serve only in the Chamber to which he or she wasa
assigned.

The judges of each Trial Chamber shall alaect a Prasiding Judge, who
ahall conduct all of the proceedings of the Trial Chamber as a whole.

4.

s
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Article 1S

Rules of procedure and evidence

The judges of the Iatarnational Tribunal shall adopt rules of procedure and
evidence for the conduct of the pre-trial phase of the proceedings, trials and
appeals, the admission of evidence, the protection of victims and witnesses and
other appropriate matters.

Article 16

The Prosecutor

13 The Prosecutor shall be responsible for the investigation and
prosecution of persons responsible for serious violations of international

humanitarian law committed in the territory of the former Yugoslavia since
1 January 1991.

2 The Prosecutor shall act independently as a seéarate organ of the
International Tribunal. He or she shall not seek or receive instructions from
any Government or from any other socurce.

3. The Office of the Prosecutor shall be composed of a Prosecutor and
such other qualified staff as may be required.

4. The Prosecutor shall be appointed by the”Security Council on
ncmination by the Secretary-General. He or she shall be qg high moral character
and possess the highest level of competence and experiencé in the conduct of
investigations and prosecutions of criminal cases. The Prosecutor shall serve
for a four-year term and be eligible for reappointment. The terms and

conditions of service of the Prosecutor shall be those of an Under-Secretary-
General of the United Nations.

S The staff of the Office of the Prasecutor shall be appointed by the
Secretary—-General on the recommendation of the Prosecutor.

Article 17

—_—_—_—— =

The Registry

L The Registry shall be responsible for the administration and servicing
of the Internmational Tribunal.

2 The Ragistry shall consist of a Re

distrar and euch other etaff as may
be required.

3ls The Registrar shall be appainted b

Y the Secretary-Genaral aftar
consultation with the

Prasidaent of the Internatfonal Tribunal. He or she ahall
serve for a four-year term and be aeligible for reappointment. The tarms and

conditions of @ervice of the Registrar ahall bae those of an Assistant Secretary-
General of the United Nations.

Laas
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4. The staff of the Registry shall be appointed by the Secretary-General
on the recommendation of the Registrar.

Article 18
g

Investigation and preparation of indictment

1z The Prosecutor shall initiate investigations ex-officio or on the
basis of information obtained from any source, particularly from Governments,
United Nations organs, intergoveramental and non-governmental organizations.
The Prosecutor shall assess the information received or obtained and decide
¥ ther there is sufficient basis to proceed.

24 The Prosecutor shall have the power to question sugpects, victims and
witnesses, to collect evidence and tao conduct on-site investigations. 1In
carrying out these tasks, the Prosecutor may, as appropriate, seek the
agsistance of the State authorities concerned.

3. If questioned, the suspect shall be entitled £o be assisted by counsel
of his own choice, including the right to have legal assistance assigned to him
without paymant by him in any such case if he does not have sufficient means to

pay for it, as well as to necessary translation iato and from a language he
speaks and understands.

4. Upon a determination that a prima facie case exigts, the Prosecutor
shall prepare an indictment containing a concise statement of the facts and the
crime or crimes with which the accused is charged under the Statute. The
iddictment shall be zransmicced to a judge of the Trial Chamber.

Article 193

Review of zhe indictment

geview of e radictment
1 The judge of the Trial Chamber to whom the indictment has been
ztransmitced shall review itc. If sacisfied that a prima facie case has been
established Dy the Prosecutor, he shall confirm the indictment. If not so
satisfied, tne indictment shall be disaissed.

z. Ucon confirmation of an indictcment, the judge may, at the request of
the Prosecuzlc, Lssue guch ocrders and warrants for the arcest, detention,
gucre~nder or transfer of persons,

and any aother orders as may be required far
che conduct 2f the trial.
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Article 20

Commencement and conduct of trial proceedings

1s The Trial Chambers shall ensure that a trial is fair and expeditious
and that proceedings are conducted in accordance with the rules of procedure and
evidence, with full respect for the rights of the accused and due regard for the
protection of victims and witnesses.

24 A person against whom an indictment has been confirmed shall, pursuant
to an order or an arrest warrant of the International Tribunal, be taken into
custody, immediately informed of the charges against him and transferred to the
International Tribunal.

3. The Trial Chamber shall read the indictment, satisfy itself that the
rights of the accused are respected, confirm that the accused understands the
indictment, and instruct ‘the accused to enter a plea. The Trial Chamber shall
then set the date for trial.

4. The hearings shall be Public unless the Trial Chamber decides to close
the proceedings in accordance with jits rules of procedure and evidence.

Article 21

Rights of the accused

1. All persons shall be equal before the International Tribunal.

2. In the determination of charges against him, the accused shall be
entitled to a fair and public hearing, subject to article 22 of the Statute.

3. The accused shall be presumed innccent until proved guilty according
to the provisions of the present Statute.

4. In the determination of any charge against the accused pursuant to the
present Statute, the accused shall be entitled to the following minimum
guarantees, in full equality:

(a) to be informed promptly and in detail in a language which he
understands of the nature and Ccause of the charge against him;

(b) to have adequate time and facilities for the preparation of his
defence and to communicate with-counsel of his own choosing;

(c) to be tried without undue delay;

(d) to be tried in his presence, and to defend himaelf in person or
through legal assistance of hig own choosing; to be informed, if he does not
have legal assistance, of this right; and to have lagal aassiastance assigned to
him, in any case where the interests of justice so raquire, and without paymaent
by him in any such case if he does not have sufficient means to pay for it;

/ ows
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(@) to examine, or have examined, the witnesses against him and to obtain
the attendance and examination of witnesses on his behalf under the same
conditions as witnesses against him;

(£f) to have the free assistance of an interpreter if he cannot understand
or speak the language used in the International Tribunad;

(g) not to be compelled to testify against himself or to . confess guilt.

Article 22

Protection of victims and witnesses

The International Tribunal shall provide in its rules of procedure and
evidence for the protection of victims and witnesses. Such protection measures

shall include, but shall not be limited to, the conduct of in camera proceedings
and the protection of the victim’s identity.

Article 23

Judgement

1s The Trial Chambers shall pronounce judgements and impose sentences and
penalties on persons convicted of serious violations of international
humanitarian law.

2l The judgement shall be rendered by a majority of the judges of the
Trial Chamber, and shall be delivered by the Trial Chamber in public. It shall

be accompanied by a reasoned opinion in writing, to which separate or dissenting
opinions may be appended.

Article 24
Penalties

Lz The penalty imposed by the Trial Chamber shall be limited to
imprisonment. In determining the terms of imprisonment, the Trial Chambers

shall have recourse to the general practice regarding prison sentences in the
courts of the former Yugoslavia.

2 In imposing the sentences, the Trial Chambers should take into account

such factors as the gravity of the offence and the individual circumstances of
the convicted person.

3. In addition to imprisonment, the Trial Chambers may order the return

of any property and proceeds acquiraed by criminal conduct, including by means of
duress, to their rightful owners.

losrs
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Article 25
Appellate proceedings

x. The Appeals Chamber shall hear appeals from persons convicted by the
Trial Chambers or from the Prosecutor on the following grounds:

(2) an error on a question of law invalidating the decision; or
(b) an error of fact which has occasioned a miscarriage of justice.

2. The Appeals Chamber may affirm, reverse or revise the decisions taken
by the Trial Chambers.

Article 26

Review proceedings

Where a new fact has been discovered which was not known at the time of the
proceedings before the Trial Chambers or the Appeals Chamber and which could
have been a decisive factor in reaching the decision, the convicted person or

the Prosecutor may submit £o the International Tribunal an application for
review of the judgement.

Article 27

Enforcement of sentences

Imprisonment shall be served in a State designated by the International
Tribunal from a list of States which have indicated to the Security Council
their willingness to accept convicted persons. Such imprisonment shall be in
accordance with the applicable law of the State concerned, subject to the
supervision of the International Tribunal.

Article 28
Pardon or commutation of sentences

If, pursuant to the applicable law of the State in which the convicted
person is imprisoned, he or she is eligible for pardon or commutation of
sentence, the State concerned shall notify the International Tribunal
accordingly. The President of the International Tribunal, in consultation with

the judges, shall decide the matter on the basis of the interests of justice and
the general principles of law.

A
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Article 29

Cooperation and judicial assistance

1. States shall cooperate with the International Tribunal in the
investigation and prosecution of persons accused of committing serious
violations of international humanitarian law.

2 States shall comply without undue delay with any request for
assistance or an order issued by a Trial Chamber, including, but not limited to:

(a) the identification and location of persons;
(b) the taking of testimony and the production of evidence;
(c) the service of documents;

(d) the arrest or detention of persons;

(e) the surrender or the transfer of the accused to the International
Tribunal.

Article 30

The status, privileges and immunities of the International

Tribunal

1. The Convention on the Privileges and Immunities of the United Nations
of 13 February 1948 shall apply to the International Tribunal, the judges, the
Prosecutor and his staff, and the Registrar and his staff.

2. The judges, the Prosecutor and the Registrar shall enjoy the
rivileges and immunities, exemptions and facilities accorded to diplomatic
envoys, in accordance with international law.

3% The staff of the Prosecutor and of the Registrar shall enjoy the
privileges and immunities accorded to officials of the United Nations under
articles V and VII of the Convention referred to in paragraph 1 of this article.

4. Other persons, including the accused, required at the seat of the
International Tribunal shall be accorded such treatment as is necessary for the
proper functioning of the International Tribunal

Article 31
e@at of the Internation

The International Tribunal shall have its seat at The Haqua.

[
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Article 32

Expenses of the International Tribunal

The expenses of the International Tribunal shall be borne by the :equlaﬁ
budget of the United Nations in accordance with Article 17 ofAthe Charter of the
United Nations.

Article 33

Working languages

The working languages of the International Tribunal shall be English and
French.

Azticle 34

Annual remort

»

The President of the International Tribunal shall submit an annual report
of the International Tribunal to the Security Council and to the General
Assembly.

- - -

%
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Part One

GENERAL PROVISIONS

Rule 1

Entry into Force

These Rules of Procedure and Evidence, adopted pursuant to
Article 15 of the Statute of the Tribunal, shall come into force

In the Rules,

Rule 2

Definitions

unless the context otherwise requires, the

following terms shall mean:

Rules:

Statute:

Tribunal:

The Rules referred to in Rule 1;

The Statute of the Tribunal adopted by
Security Council resolution 827 of 25 May
1993

The International Tribunal for the
Prosecution of Pexsons Responsible for
Serious  Violations of International
Humanitarian Law Committed in the Territory
of the Former Yugoslavia since 1991,
established by Security Council resolution
827 of 25 May 1993.



(B)

Accused:

Arrest:

Bureau:

Investigation:

Party:

President:

Prosecutor:

Suspect:

Victim:

In the Rules,

280

A person against whom an indictment has been

submitted in accordance with Rule 47;

The act of taking a suspect or an accused
into custody by a national authority;

A body composed of the President, the Vice-
President and the Presiding Judges of the
Trial Chambers;

All activities undertaken by the Prosecutor
under the Statute and the Rules for the

collection of information and evidence;
The Prosecutor or the accused;
The President of the Tribunal;

The Prosecutor appointed pursuant to Article
16 of the Statute;

A person concerning whom the Prosecutor
possesses information which tends to show
that he may have committed a crime over

which the Tribunal has jurisdiction;

A person against whom a crime over which the
Tribunal has jurisdiction has allegedly been
committed.

the masculine shall include the feminine and

the singular the plural, and vice-versa.
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(B)

(<)

(D)

(E)
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Rule 3
Languages

The working languages of the Tribunal shall be English and
French.

An accused shall have the right to use his own language.

Any other person appearing before the Tribunal may, subject
to Sub-rule (D), use his own language if he does not have

sufficient knowledge of either of the two working
languages.

-

Counsel for an accused may apply Eo the Presiding Judge of
a Chamber for leave to use a language other than the two

working ones or the language of the accused. If such leave

is granted, the expenses of interpretation and translation
shall be borne by the Tribunal to the extent, if any,
determined by the President, taking into account the rights
of the defence and the interests of justice.

The Registrar shall make any necessary arrangements for
interpretation and translation into and from the working
languages.

Rule 4

Meetings away from the Seat of the Tribunal

A Chamber may exercise its functions at a place other than

the seat of the Tribunal, if so authorised by the President in
the interests of justice. ‘
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Rule 5
Non-compliance with Rules

Any objection by a party to an act of another party on the

ground of non-compliance with the Rules shall be raised at the
earliest opportunity; it shall be upheld, and the act declared

null, only if the act was inconsistent with the fundamental
principles of fairness and has occasioned a miscarriage of
justice.
Rule 6
Amendment of the Rules
(A) Proposals for amendment of the Rules may be- made by a

(B)

(C)

Judge, the Prosecutor or the Registrar and shall be adopted
if agreed to by not less than seven Judges at a plenary
meeting of the Tribunal convened *with notice of the

proposal addressed to all Judges.

An amendment to the Rules may be otherwise adopted,

provided it is unanimously approved by the Judges.
An amendment shall enter into force immediately, but shall

not operate to prejudice the rights of the accused in any
pending case.

Rule 7

Authentic Texts

The English and French texts of the Rules shall be equally

authentic. In case of discrepancy, the version which is more

consonant with the sgpirit of the Statute and the Rules shall
prevail.
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Part Two

PRIMACY OF THE TRIBUNAL

Rule 8

Request for Information

Where it appears to the Prosecutor that a crime within the
jurisdiction of the Tribunal is or has been the subject of
investigations or criminal proceedings instituted in the national
courts of any State, he may request the State to forward to him
all relevant information in that resﬁgct, and the State shall
transmit to him such information forthwith in accordance with
Article 29(1) of the Statute.

Where

Rule 9
Prosecutor's Request for Deferral

it appears to the Prosecutor that in any such

investigations or criminal proceedings instituted in the national
courts of any State:

(1)

(1i)

{111}

the act being investigated or which is the subject

of those proceedings is characterized as an ordinary
crime;

there is a lack of impartiality or independence, or
the investigations or proceedings are designed to
shield the accused from international criminal

responsibility, or the case 1is not diligently
prosecuted; or

what is in issue is closely related to, or otherwise
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involves, significant factual or legal questions
which may have implications for investigations or
prosecutions before the Tribunal,

the Prosecutor may propose to the Trial Chamber designated by the
President that a formal request be made that the national court
defer to the competence of the Tribunal.

(A)

(B)

(C)

Rule 10
Formal Request for Deferral

If it appears to the Trial Chamber seised of a proposal for
deferral that, on any of the grounds specified in Rule 9,
deferral is appropriate, the Trial Chamber may issue a
formal request to the State concerned that its national

court defer to the competence of the Tribunal.

A request for deferral shall include a request that the
results of the investigation and a copy of the court's

.records and the judgement, if already delivered, be

forwarded to the Tribunal.
Where deferral to the Tribunal has been requested by a

Trial Chamber, any subsequent proceedings shall be held
before the other Trial Chamber.

Rule 11
Non-compliance with a Request for Deferral

If, within sixty days after a request for deferral has been

notified by the Registrar to the State under whose jurisdiction
the investigations or criminal proceedings have been instituted,

the State fails to file a response which satisfies the Trial



285

Chamber that the State has taken or is taking adequate steps to
comply with the order, the Trial Chamber may request the
President to report the matter to the Security Council.

Rule 12
Determinations of National Courts

Subject to Article 10(2) of the Statute, determinations of
national courts are not binding on the Tribunal.

Rule 13
Non Bis in Idem

When the President receives reliable information to show
that ‘criminal proceedings have been instituted against a person
before a national court for a crime for which that person has
already been tried by the Tribunal, a Trial Chamber shall,
following mutatis mutandis the procedure provided in Rule 10,
issue a reasoned order requesting the national court permanently
to discontinue its proceedings. If the national court fails to

do so, the President may report the matter to the Security
Council.
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Part Three

ORGANIZATION OF THE TRIBUNAL

Section 1 The Judges

Rule 14

Solemn Declaration

Before taking up his duties each Judge shall make the
following solemn declaration:

oy solemnly declare that I will perform my duties and

exercise my powers as a Judge of the International Tribunal
for the Prosecution of Persons Redponsible for Serious

Violations of International Humanitarian Law Committed: in

the Territory of the Former Yugoslavia since 1991
honourably, faithfully, impartially and conscientiously"”.

The declaration, signed by the Judge and witnessed by the
Secretary-General of the United Nations or his
representative, shall be kept in the records of the
Tribunal.

Rule 15
Disqualification of Judges

A Judge may not sit on a trial or appeal in any case in
which he has a personal interest or concerning which he has
or has had any association which wmight affect his

impartiality. He shall in any such circumstance withdraw,
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and the President shall assign another Judge to sit in his
place.

(B) An& party may apply to the Presiding Judge of a Chamber for
the disqualification and withdrawal of a Judge of that
Chamber from a trial upon the above grounds. The Presiding
Judge shall confer with the Judge in question, and if
necessary the Bureau shall determine the matter. If the
Bureau upholds the application, the President shall assign
another Judge to sit in place of the disqualified Judge.

(Cj The Judge of the Trial Chamber who reviews an indictment
against an accused, pursuant to Article 19 of the Statute
and Rule 47, shall not sit as a mémber of the Trial Chamber
for the trial of that accused.

(D) ° No member of the Appeals Chamber shall sit on any appeal in

a case in which he sat as a member of the Trial Chamber.

(E) If a Judge is, for any reason, unable to continue sitting
in a part-heard case, the Presiding Judge may, if that
inability seems likely to be of short duration, adjourn the
proceedings; otherwise he shall report to the President who
may assign another Judge to the case and order either a
rehearing or, with the consent of the accused, continuation
of the proceedings from that point.

Rule 16
Resignation

A Judge who decides to resign shall communicate his
resignation in writing to the President who shall transmit it to
the Secretary-General of the United Nations.
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(B)

(C}

(D)

Rule 17
Precedence

All Judges are equal in the exercise of their judicial
functions, regardless of dates of election, appointment,
age or period of service.

The Presiding Judges of the Trial Chambers shall take

precedence according to age after the President and the
Vice-President.

Judges elected or appointed on different dates shall take
precedence according to the dates of their election or
appointment; Judges elected or appointed on the same date
shall take precedence according to age.

In case of re-election, the total period of service as a
Judge of the Tribunal shalkX be taken into account. -
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289

Section 2 The Presidency

Rule 18
Election of the President

The President shall be elected for a term of two years, or
such shorter term as shall coincide with the duration of

his term of office as a Judge. He may be re-elected once.

If the President ceases to be a member of the Tribunal or
resigns his office before the expiration of his term, the
Judges shall elect from among their number a succeésor for
the remainder of the term.

The President shall be elected by a majority of the votes
of the Judges composing thé Tribunal. If no Judge obtains
such a majority, the second ballot shall be limited to the
two Judges who obtained the greatest number of votes on the
first ballot. In the case of equaiity of votes on the
second ballot, the Judge who takes precedence in accordance
with Rule 17 shall be declared elected.

Rule 19
Functions of the President

The President shall preside at all plenary meetings of the

Tribunal; he shall coordinate the work of the Chambers and

supervise the activities of the Registry as well as exercise all

the other functions conferred on him by the Statute and
Rules.

the
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Rule 20

The Vice-President

The Vice-President shall be elected for a term of two
years, or such shorter term as shall coincide with the
duration of his term of offiée as a Judge. He may be re-
elected once.

The Vice-President may sit as a member of a Trial Chamber
or of the Appeals Chamber.

Sub-rules. 18(B) and (C) shall apply mutatis mutandis to the
Vice-President.

Rule 21
Functions of the,Vice-President

Subject to Sub-rule 22(B), the Vice-President shall exercise

the functions of the President in case of his absence or

inability to act.

(A)

(B)

Rule 22

Replacements

If neither the President nor the Vice-President can carry
out the functions of the President, these shall be assumed
by the senior Judge, determined in accordance with Rule 17.

If the President is unable to exercise his functions as
Presiding Judge of the Appeals Chamber, that Chamber shall

elect a Presiding Judge from among its number.
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Section 3 Internmal Functioning of the Tribunal

Rule 23

The Bureau

The Bureau shall be composed of the President, the Vice-
President and the Presiding Judges of the Trial Chambers.

The President shall consult the other members of the Bureau

on all major questions relating to the functioning of the

Tribimal .

A Judge may draw the attention of any member of the Bureau

to issues that in his opinion ought to be discussed by the

Bureau or submitted to a plenary meeting of the Tribunal.

Rule 24
Plenary Meetings of the Tribunal

The Judges shall meet in plenary to:

(1)

(ii)

(iii)

(iv)

(v)

elect the President and Vice-President;
adopt and amend the Rules;

adopt the Annual Report provided for in Article 34
of the Statute;

decide upon matters relating to the internal
functioning of the Chambers and the Tribunal;

determine or supervise the conditions of detention;
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(vi) exercise any other functions provided for in the
Statute or in the Rules.

Rule 25
Dates of Plenary Sessions
The dates of the plenary sessions of the Tribunal shall
normally be agreed upon in July of each year for the
following calendar year.

Other plenary meetings shall be-convened by the President
if so requested by at least six Judges, and may be convened
whenever the exercise of his functions under the Statute or
the Rules so requires.

Rule 26

Quorum and Vote

The quorum for each plenary meeting of the Tribunal shall
be seven Judges.

Subject to Sub-rules 6(A) and (B) and Sub-rule 18(C), the
decisions of the plenary meetings of the Tribunal shall be
taken by the majority of the Judges presént. In the event
of an equality of votes, the President or the Judge who
acts in his place shall have a casting vote.
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Section 4 The Chambers

Rule 27

Rotation

Judges shall rotate on a regular basis between the Trial
Chambers and the Appeals Chamber. Rotation shall take into
account the efficient disposal of cases.

The Judges shall take their places in their new Chamber as
soon as the President thinks it convenient, having regard

S

to the disposal of part-heard cases.

The President may at any time temporarily assign a member

"of a Trial Chamber or of the Appeals Chamber to another

Chamber.

Rule 28

Assignment to Review Indictments

The President shall, 'in July of each year and after
consultation with the Judges, assign for each month of the next

calendar year a Judge of a Trial Chamber as the Judge to whom

indictments shall be transmitted for review under Rule 47,
shall publish the list of assignments.

Rule 29
Deliberations

The deliberations of the Chambers shall take place

private and remain secret.

and

in
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Section 5 The Registry

Rule 30
Appointment of the Registrar

The President shall seek the opinion of the Judges on the
candidates for the post of Registrar, before consulting with the

Secretary-General of the United Nations pursuant to Article 17(3)
of the Statute.

Rule 31
Appointment of the Deputy Registrar and Registry Staff

The Registrar, after consultation with the Bureau, shall
make his recommendations to the Secretary-*General of the United

Nations for the appointment of the Deputy Registrar and other
Registry staff.

Rule 32

Solemn Declaration

(A) Before taking up his duties, the Registrar shall make the
following declaration before the President:

"I solemnly declare that I will perform the duties
incumbent upon me as Registrar of the International
Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law
Committed in the Territory of the Former Yugoslavia since
1991 in all loyalty, discretion and good conscience and
that I will faithfully observe all the provisions of the
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Statute and the Rules of Procedure and Evidence of the
Tribunal". '

(B) Before taking up his duties, the Deputy Registrar shall

make a similar declaration before the President.

(C) Every staff member of the Registry shall make a similar
declaration before the Registrar.

Rule 33
Functions of the Registrar

The Registrar shall assist the Chambers, the plenary
meetings of the Tribunal, the Judges and the Prosecutor in the
performance of their functions. Under the authority of the
President, he shall be responsible for the administration and
servicing of the Tribunal and shall serye as its channel of

communication.

Rule 34

Victims and Witnesses Unit

(A) There shall be set up under the authority of the Registrar

a Victims and Witnesses Unit consisting of qualified staff

(o

(1) recommend protective measures for victims and
witnesses in accordance with Article 22 of the
Statute; and

(14} provide counselling and support for them, in

particular in cases of rape and sexual assault.
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(B) Due consideration shall be given, in the appointment of
staff, to the employment of qualified women.

Rule 35

Minutes

Except where a full record is made under Rule 81, the
Registrar, or Registry staff designated by him, shall take
minutes of the plenary meetings of the Tribunal and of the
sittings of the Chambers, other than private deliberations.

Rule 36
Record Book
The Registrar shall keep a Record Book which shall list all
the particulars of each case brought before the Tribunal. The
Record Book shall be open to the public.
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Section 6 The Prosecutor

Rule 37
Functions

The Prosecutor shall exercise all the functions provided by
the Statute in accordance with the Rules and such
Regulations as may be framed by him.

His powers under Parts Four to Eight of the Rules may be
exercised by staff members of the Office of the Prosecutor
authorised by him, or by any“‘person acting under his
direction.

Rule 38

Deputy Prosecutor

The Prosecutor :shall make his recommendations to the
Secretary-General of the United Nations for the appointment
of a Deputy Prosecutor.

The Deputy Prosecutor shall exercise the functions of the
Prosecutor in the event of his absence or inability to act

or upon the Prosecutor's express instructions.
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Part Four

INVESTIGATIONS AND RIGHTS OF SUSPECTS

Section 1 Investigations

Rule 39
Conduct of Investigations

In the conduct of an investigatién, the Prosecutor may:

(1)

(ii)

FRE S

(iv)

summon and question suspects, victims and witnesses
and record their statements, collect evidence and
conduct on-site investigations;

undertake such other matters as. may appear necessary
for completing the investigation and the preparation

and conduct of the prosecution at the trial;

seek, to that end, the assistance of any State
authority concerned, as well as of any relevant
international body including the International
Criminal Police Organization (INTERPOL); and

request such orders as may be necessary from a Trial
Chamber or a Judge.
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Rule 40
Provisional Measures

In case of urgency, the Prosecutor may request any State:
(1) to arrest a suspect provisionally;
(133 to seize physical evidence;

(1ii) to take all necessary measures to prevent the escape
of a suspect or an accused, injury to or
intimidation of a victim or witness, or the
destruction of evidence.

Rule 41

Retention of'Information

The Prosecutor shall be responsible for the retention,
storage and security of information and physical evidence
obtained in the course of his investigations.

Rule 42

Rights of Suspects during Investigation

(A) A suspect who is to be questioned by the Prosecutor shall
have the following rights, of which he shall be informed by

the Prosecutor prior to questioning, in a language he
speaks and understands: '

(1) the right to be assisted by counsel of his choice or
to have legal assistance assigned to him without

payment if he does not have sufficient means to pay
for it; and
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the right to have the free assistance of an
interpreter if he cannot understand or speak the
language to be used for questioning.

(B) Questioning of a suspect shall not proceed without the

presence of counsel unless the suspect has voluntarily

waived his right to counsel. In case of waiver, if the

suspect subsequently expresses a desire to have counsel,

questioning shall thereupon cease, and shall only resume

when the suspect has obtained or has been assigned counsel.

Rule 43

Recording Questioning of Suspects

‘Whenever the Prosecutor questions a suspect, the questioning

shall be tape-recorded or video-recorded, in accordance with the
following procedure:

(1)

(ii)

(111}

(iv)

the suspect shall be informed in a language "he
speaks and understands that the questioning is being
tape-recorded or video-recorded;

in the event of a break in the course of the
questioning, the fact and the time of the break
shall be recorded before tape-recording or video-
recording ends and the time of resumption of thé
questioning shall also be recorded;

at the conclusion of the questioning the suspect
shall be offered the opportunity to clarify anything
he has said, and to add anything he may wish, and
the time of conclusion shall be recorded;

the tape shall then be transcribed and a copy of the
transcript supplied to the suspect, together with a
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copy of the recorded tape or, if multiple recording
apparatus was used, one of the original recorded
tapes; and

after a copy has been made, if necessary, of the
recorded tape for purposes of transcription, the
original recorded tape or one of the original tapes
shall be sealed in the presence of the suspect under
the signature of the Prosecutor and the suspect.
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Section 2 Of Counsel

Rule 44 _
Appointment and Qualifications of Counsel

Counsel engaged by a suspect or an accused shall file his
power of attorney with the Registrar at the earliest opportunity.
A counsel shall be considered qualified to represent a suspect
or accused if he satisfies the Registrar that he is admitted to

the practice of law in a State, or is a University professor of
“law.

Rule 45
Assignment of Counsel
(A) A list of counsel who speak one or both of the working
languages of the Tribunal, meet the requirements of Rule 44
and have indicated their willingness to be assigned by the

Tribunal to indigent suspects or accused, shall be kept by
the Registrar.

(B) The criteria for determination of indigency shall be
established by the Registrar and approved by the Judges.

(C) In assigning counsel to an indigent suspect or accused, the
following procedure shall be observed:

-

(i) a request for assignment of counsel shall be made to
the Registrar;

(ii) the Registrar shall enquire into the means of the
suspect or accused and determine whether the
criteria of indigency are met;
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(iii) if he decides that the criteria are met, he shall
assign counsel from the list; if he decides to the
contrary, he shall inform the suspect or accused
that the request is refused.

If a request is refused, a further request may be made by
a suspect or an accused to the Registrar upon showing a

change in circumstances.

The Registrar shall assign counsel to a suspect or an
accused who fails to obtain counsel or to request
assignment of counsel, unless the suspect or the accused

elects in writing to conduct his.own defence.

The Registrar shall, in consultation with the Judges,
establish the criteria for the payment of fees to assigned
counsel.

Rule 46
Misconduct of Counsel

A Chamber may, after a warning, refuse audience to counsel
if, in its opinion, his conduct is offensive, abusive or

otherwise obstructs the proper conduct of the proceedings.

A Judge or a Chamber may also, with the approval of the
President, communicate any misconduct of counsel to the
professional body regulating the conduct of counsel in his
State of admission or, if a professor and not otherwise
admitted to the profession, to the governing body of his
University.
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Part Five

PRE-TRIAL PROCEEDINGS

Section 1 Indictments

Rule 47

Submission of Indictment by the Prosecutor

If in the course of an investigation the Prosecutor is

satisfied that there is sufficient evidence to provide

_ reasonable grounds for believing that a suspect has

committed a crime within the jurisdiction of the Tribunal,
he shall prepare and forward to the Registrar an indictment
for confirmation by a Judge, ' together with supporting
material.

The indictment shall set forth the name and particulars of
the suspect, and a concise statement of the facts of the

case and of the crime with which the suspect is charged.

The Registrar shall forward the indictment and accompanying
material to the Judge currently assigned under Rule 28, who
will inform the Prosecutor of the date fixed for review of

the indictment.

on reviewing the indictment, the Judge shall hear the
Prosecutor, who may present additional material in support
of any count. The Judge may confirm or dismiss each count
or may adjourn the review.

The dismissal of a count in an indictment shall not

preclude the Prosecutor from subsequently bringing a new
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indictment based on the acts underlying that count if
supported by additional evidence. '

Rule 48
Joinder of Accused

Persons accused of the same or different crimes committed

in the course of the same transaction may be jointly charged and
tried.

Rule 49

Joinder of Crimes

Two or more crimes may be joined in pne indictment if the
series of -acts committed together form the same transaction, and
the said crimes were committed by the same accused.

Rule S50
Amendment of Indictment

The Prosecutor may amend an indictment, without leave, at
any time before its confirmation, but thereafter only with leave
of the Judge who confirmed it or, if at trial, with leave of the
Trial Chamber. If leave to amend is granted, the amended
indictment shall be transmitted to the accused and to his counsel
and where necessary the date for trial shall be postponed to
ensure adequate time for the preparation of the defence.
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Rule 51
Withdrawal of Indictment

The Prosecutor may withdraw an indictment, without leave,
at any time before its confirmation, but thereafter only
with leave of the Judge who confirmed it or, if at trial,
only with leave of the Trial Chamber.

The withdrawal of the indictment shall be promptly notified
to the suspect or the accused and to his counsel.

Rule 52
Public Character of Indictment

Subject to Rule 53, upon confirmation by a Judge of a Trial

Chamber, the indictment shall be made public.

(A)

(B)

Rule 53

Non-disclosure of Indictment

When confirming an indictment the Judge may, in
consultation with the Prosecutor, order that there be no
public disclosure of the indictment until it is served on
the accused, or, in the case of joint aécused, on all the
accused.

A Judge or Trial Chamber may, in consultation with the
Prosecutor, also order that there be no public disclosure
of an indictment, or part thereof, or of any particular
document or information, if satisfied that the making of

such an order is in the interests of justice.
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Section 2 Orders and Warrants

Rule 54
General Rule

At the request of either party or proprio motu, a Judge or
a Trial Chamber may issue such orders, summonses and warrants as
may be necessary for the purposes of an investigation or for the
preparation or conduct of the trlal

Rule 55
Execution of Arrest Warrants

(A) A warrant of arrest shall be signed by a Judge and shall
bear the seal of the Trlbunal It shall be accompanied by
a copy of the indictment, and a statement of the rights of
the accused. These rights include those set forth in
Article 21 of the Statute, and in Rules 42 and 43 mutatis
mutandis, together with the right of the accused to remain
silent, and to be cautioned that any statement he makes
shall be recorded and may be used in evidence.

(B) A warrant for the arrest of the accused and his surrender
Lo the Tribunal shall be transmitted by the Registrar to
the national authorities of the State in whose territory or
under whose jurisdiction or control the accused resides, or
was last known to be, together with instructions that at
the time of arrest the indictment and the statement of the
rights of the accused be read to him in a language he
understands and that he be cautioned in that language.

(C) When an arrest warrant issued by the Tribunal is executed,

a member of the Prosecutor's Office may be present as from
the time of arrest.
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Rule 56
Cooperation of States

The State to which a warrant of arrest is transmitted shall
act promptly and with all due diligence to ensure proper and

effective execution thereof, in accordance with Article 29 of the
Statute. ‘

Rule 57
Procedure after Arrest
Upon the arrest of the accused, the State concerned shall
detain him, and shall promptly notify the Registrar. The
transfer of the accused to the seat of the Tribunal shall be

arrénged between the State authorities concerned and the
Registrar.

Rule 58

National Extradition Provisions

The obligations laid down in Article 29 of the Statute shall
prevail over any legal impediment to the surrender or transfer
of the accused to the Tribunal which may exist under the national
law or extradition treaties of the State qoncerned. '

Rule 59

Failure to Execute a Warrant
() Where the State to which a warrant of arrest has been
transmitted has been unable to execute the warrant, it

shall report forthwith its inability to the Registrar, and
the reasons therefor.
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(B) If, within a reasonable time after the warrant of arrest
has been transmitted to the State, no report is made on
action taken, this shall be deemed a failure to execute the
warrant of arrest and the Tribunal, through the President,

may notify the Security Council accordingly.

Rule 60

Advertisement of Indictment

At the request of the Prosecutor, a form of advertisement
shall be transmitted by the Registrar to the national authorities
of any State or States in whose territory the Prosecutor has
reason to believe that the accused may be found, for publication
in._newspapers having wide circulation in that territory,
intimating to the accused that service of an indictment against
him is sought.

Rule 61

Procedure in Case of Failure to Execute a Warrant

() If a warrant of arrest has not been executed, and personal
service of the indictment has consequently not been
effected, and the Prosecutor satisfies a Judge of a Trial
Chamber that:

(1) he has taken all reasonable steps to effect personal
service, including recourse to éhe appropriate
authorities of the State in whose territory or under
whose jurisdiction and control the person to be

served resides or was last known to him to be; and

(ii) he has otherwise tried to inform the accused of the
existence of the indictment by seeking publication

of newspaper advertisements pursuant to Rule 60,



(B)

(C)

(D)

(E)

310

the Judge shall order that the indictment be submitted by
the Prosecutor to the Trial Chamber.

Upon obtaining such an order  the Prosecutor shall submit
the indictment to the Trial Chamber in open court, together
with all the evidence that was before the Judge who
initially confirmed the indictment.

If the Trial 'Chamﬁer is satisfied on that evidence,
together with such additional evidence as the Prosecutor
may tender, that there are reasonable grounds for believing
that the accused has committed all or any of the crimes
charged in the indictment, it shall so determine. The
Trial Chamber shall have the relevant parts of the
indictment read out by the Prosecutor together with an
account of the efforts to effect service referred to in
Sub-rule (A) above.

The Trial Chamber shall also issue an international arrest

warrant in respect of the accused which shall be
transmitted to all States.

If the Prosecutor satisfies the Trial Chamber that the
failure to effect personal service was due in whole or in
part to a failure or refusal of a State to cooperate with
the Tribunal in accordance with Article 29 of the Statute,

<
¢ the Trial Chamber shall so certify, in which event the

President shall notify the Security Council.



Rule 62
Initial Appearance of Accused

Upon his transfer to the seat of the Tribunal, the accused
shall be brought before a Trial Chamber without delay, and shall
be formally charged. The Trial Chamber shall:

(i) satisfy itself that the right of the accused to

counsel is respected;

(ii) read or have the indictment read to the accused in
a language he speaks and understands, and satisfy
itself that the accused un8erstands the indictment;

(iii) call upon the accused to enter a plea of guilty or
not guilty; should the accused fail to do so, enter
a plea of not guilty on his behalf;

(iv) instruct the Registrar to set a date for trial.

Rule 63

Questioning of Accused

After the initial appearance of the accused the Prosecutor
shall not question him unless his counsel is present and the
questioning is tape-recorded or video-recorded in accordance with
the procedure provided for in Rule 43. The Prosecutor shall at
the beginning of the questioning caution the accdéed that he is
not obliged to say anything unless he wishes to do so but that

whatever he says may be given in evidence.
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Rule 64
Detention on Remand

Upon his transfer to the seat of the Tribunal, the accused

shall be detained in facilities provided by the host country, or
by another country. The President may, on the application of a
party, request modification of the conditions of detention of an

accused.
Rule 65
Provisional Release
(A) Once detained, an accused may not be released except upon

(B)

()

(D)

an order of a Trial Chamber.

Release may be ordered by a Trial Chamber only in
exceptional circumstances, and only ifi it is satisfied that
the accused will appear for trial and, if released, will
not pose a danger to any victim, witness or other person.

The Trial Chamber may impose such conditions upon the
release of the accused as it may determine appropriate,
including the execution of a bail bond and the observance
of such conditions as are necessary to ensure his presence
for trial and the protection of others.

If necessary, the Trial Chamber may issue a warrant of
arrest to secure the presence of an accused who has been
released or is for any other reason at liberty.
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Section 3 Production of Evidence

Rule 66

Disclosure by the Prosecutor

(A) The Prosecutor shall make available to the defence, as soon
as practicable after the initial appearance of the accused,
copies of the supporting material which accompanied the
indictment when confirmation was sought.

(B) The Prosecutor shall on request permit the defence to
inspect any books, documents, <§ﬁotographs and tangible
objects in his custody or control, which are material to
the preparation of the defence, or are intended for use by
the Prosecutor as evidence at trial or were obtained from
or belonged to the accused.

Rule 67

Reciprocal Disclosure

(A) As early as reasonably practicable and in any event prior
to the commencement of the trial:

(Ll the Prosecutor shall notify the defence of the names
of the witnesses that he intends to call in proof of
the guilt of the accused and in rebuttal of any
defence plea of which the Prosecutor has received

notice in accordance with Sub-rule (ii) below;

(1i) the defence shall notify the Prosecutor of its
intent to offer:

(a) the defence of alibi; 'in which case the
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notification shall specify the place or places
at which the accused claims to have been
present at the time of the alleged crime and
the names and addresses of witnesses and any
other evidence upon which the accused intends
to rely to establish the alibi;

(b) any special defence, including that of
diminished or lack of mental responsibility; in
which case the notification shall specify the
names and addresses of witnesses and any other
evidence upon which the accused intends to rely
to establish the special defence.

(B) Failure of the defence to provide notice under this Rule
shall not limit the right of the accused to testify on the
above defences.

(C) -If the defence makes a request pursuant to Sub-rule 66 (B),
the Prosecutor shall be entitled to inspect any books,
documents, photographs and tangible objects, which are
within the custody or control of the defence and which it
intends to use as evidence at the trial.

(D) If either party discovers additional evidence or material
which should have been produced earlier pursuant to the
Rules, that party shall promptly notify the other party and
the Trial Chamber of the existence of the additional

evidence or material.

"Rule 68

Disclosure of Exculpatory Evidence

The Prosecutor shall, as soon as practicable, disclose to

the defence the existence of evidence known to the Prosecutor



¥ which in any way tends to suggest the innocence or mitigate the

guilt of the accused of a crime charged in the indictment.

ﬁule 69

Protection of Victims and Witnesses

(a) In exceptional circumstances, the Prosecutor may apply to
a Trial Chamber to order the non-disclosure of the identity
of a victim or witness who may be in danger or at risk
until such person is brought under the protection of the
Tribunal.

(B) . Subject to Rule 75, the identity of the victim or witness
shall be disclosed in sufficient time prior to the trial to

allow adequate time for preparation of the defence.

Rule 70

Matters not Subject to Disclosure

Notwithstanding the provisions of Rules 66 and 67, reports,
memoranda, or other internal documents prepared by a party, its
assistants or representatives in connection with the
investigation or preparation of the case, are not subject to

disclosure or notification under those Rules.
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Section 4 Depositions

Rule 71

Depositions

At the request of either party, a Trial Chamber may, in
exceptional circumstances and in the interests of justice,
order that a deposition be taken for use at trial, and
appoint, for that purpose, a Presiding Officer.

The motion for the taking of a_ deposition shall be in
writing and shall indicate the name and whereabouts of the
person whose deposition is sought, the date and place at
which the deposition is to be taken, a statement of the
matters on which the person is to be examined, and of the
exceptional circumstances ,justifying the taking of the
deposition.

If the motion is granted, the party at whose request the
deposition is to be taken shall give reasonable notice to
the other party, who shall have the right to attend the
taking of the deposition and cross-examine the person whose
deposition is being taken.

Deposition evidence may also be given by means of a video-
conference.

The Presiding Officer shall ensure that thevdeposition is
taken in accordance with the Rules and that a record is
made of the deposition, including cross-examination and
objections raised by either party for decision by the Trial
Chamber. He shall transmit the record to the Trial
Chamber.
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Section 5 Preliminary Motions

Rule 72

General Provisions

After the initial appearance of the accused, either party
may move before a Trial Chamber for appropriate relief or
ruling. Such motions may be written or oral, at the
discretion of the Trial Chamber.

The Trial Chamber shall dispose of preliminary motions in
limine litis.

Rule 73
Preliminary Motions by Accused

v

Preliminary motions by the accused slall include:
(1) objections based on lack of jurisdiction;

Fii) objections based on defects in the form of the
indictment;

(iii) applications for the exclusion of evidence obtained

from the accused or having belonged to him;

(iv) applications for severance of crimes joined in one
indictment under Rule 49, or for separate trials
under Sub-rule 82 (B) ;

(v) objections based on the denial of request for
assignment of counsel.

Any of the motions by the accused referred to in Sub-rule
(A) shall be brought within sixty days after his initial



appearance, and in any case before the hearing on the
merits.

(C) Failure to apply within the time-limit prescribed shall
constitute a waiver of the right. Upon a showing of good
cause, the Trial Chamber may grant relief from the waiver.
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Part Six

PROCEEDINGS BEFORE TRIAL CHAMBERS

Section 1 General Provisions

Rule 74

Amicus Curiae

A Chamber may, if it considers it desirable for the proper

determination of the case, invite or grant leave to a State,

organization or person to appear before it and make submissions
on any issue specified by the Chamber.

(a)

(B)

Rule 75

Protection of Victims and Witnesses

A Judge or a Chamber may, proprio motu or at the request of
either party, or of the victim or witness concerned, order
appropriate measures for the privacy and protection of
victims and witnesses, provided that the measures are
consistent with the rights of the accused.

A Chamber may hold an ex parte (non-contradictoire)
proceeding to determine whether to order:

(i) measures to prevent disclosure to the public or the
media of the identity or whereabouts of a victim or

a witness, or of persons related to or associated
with him by such means as:
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(a) expunging names and identifying information
from the Chamber's public records;

(b) non-disclosure to the public of any records
identifying the victim;

(c) giving of testimony through image- or voice-
altering devices or closed circuit television;
and

(d) assignment of a pseudonym;
(ii) closed sessions, in accordance with Rule 79;

(iii) appropriate measures to facilitate the testimony of
vulnerable victims and witnesses, such as one-way

closed circuit television.

(C) A Chamber shall, whenever necessary, control the manner of

questioning to avoid any harassment or intimidation.

Rule 76

Solemn Declaration by Interpreters and Translators

Before performing any duties, an interpreter or a translator
shall solemnly declare to do so faithfully, independently,
impartially and with  full respect for the duty of
confidentiality.

Rule 77
Contempt of Court

(A) Subject to the provisions of Sub-rule 90(D), a witness who
refuses or fails contumaciously to answer a question
relevant to the issue before a Chamber may be found in

contempt of the Tribunal. The Chamber may impose a fine
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_not exceeding US$10,000 or a term of imprisonment not
exceeding six months.

(B)

The Chamber may, however, relieve the witness of the duty
to answer, for reasons which it deems appropriate.

(C) Payment of a fine shall be made to the Registrar to be held

in a separate account.

Rule 78

Open Sessions

All proceedings before a
deliberations of the Chamber,
otherwise provided.

Trial Chamber, other than
shall be held in public, unless

Rule=79

Closed Sessions

(A) The Trial Chamber may order that the press and the public

be excluded from all or part of the proceedings for reasons
ol s

(1) public order or morality;

{11) safety, security or non-disclosure ogwthe identity

of a victim or witness as provided in Rule 75; or

(iii) the protection of the interests of justice.

(B) The Trial Chamber shall make public the reasons for its
order.
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Rule 80
Control of Proceedings

The Trial Chamber may exclude a person from the courtroom
in order to protect the right of the accused to a fair and

public trial, or to maintain the dignity and decorum of the
proceedings.

The Trial Chamber may order the removal of an accused from
the courtroom and continue the proceedings in his absence
if he has persisted in disruptive conduct following a
warning that he may be removed.

Rule 81
Records of Proceedings and Evidence

The Registrar shall cause to be made and preserve a full
and accurate record of all proceedings, including audio
recordings, transcripts and, when deemed necessary by the
Trial Chamber, video recordings.

The Trial Chamber may order the disclosure of all or part
of the record of closed proceedings when the reasons for
ordering its non-disclosure no longer exist.

The Registrar shall retain and preserve all physicai
evidence offered during the proceedings.

Photography, video-recording or audio-recording of the
trial, otherwise than by the Registry, may be authorised at
the discretion of the Trial Chamber.



Section 2 Case Presentation

Rule 82

Joint and Separate Trials

(A) In joint trials, each accused shall be accorded the same

rights as if he were being tried separately.

(B) The Trial Chamber may order that persons accused jointly
under Rule 48 be tried separately if it considers it
necessary in order to avoid a conflict of interests that
might cause serious prejudice to an accused, or to protect

the interests of justice.

Rule 83

Instruments of Restraint

Instruments of restraint, such as handcuffs, shall not be
used except as a precaution against escape during transfer or for
security reasons, and shall be removed when the accused appears
before a Chamber. |

Rule 84

Opening Statements

Before presentation of evidence by the Prosecutor, each
party may make an opening statement. The defence may however
elect to make its statement after the Prosecutor has concluded
his presentation of evidence and before the presentation of

evidence for the defence.
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Rule 8S
Presentation of Evidence

(A) Each party is entitled to call witnesses and present
evidence. Unless otherwise directed by the Trial Chamber
in the interests of justice, evidence at the trial shall be
presented in the following sequence:

(i) evidence for the prosecution;

(13} evidence for the defence;

(1iii) prosecution evidence in rebuttal;

(iv) defence evidence in rejoinder;
(v) evidence ordered by the Trial Chamber pursuant to
Rule 98.

(B) Examination-in-chief, cross-examination and re-examination
shall be allowed in each case. It shall be for the party
calling a witness to examine him in chief, but a Judge may
at any stage put any question to the witness.

(C) The accused may, if he so desires, appear as a witness in
his own defence.

Rule 86 -
Closing Arguments

After the presentation of all the evidence, the Prosecutor
may present an initial argument, to which the defence may reply.
The Prosecutor may, if he wishes, present a rebuttal argument,
to which the defence may present a rejoinder.
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Rule 87
Deliberations

When both parties have completed their presentation of the
case, the Presiding Judge shall declare the hearing closed,
and the Trial Chamber shall deliberate in private. A
finding of guilt may be reached only when a majority of the
Trial Chamber is satisfied that guilt has been proved
beyond reasonable doubt.

The Trial Chamber shall vote separately on each charge
contained in the indictment. If two or more accused are
tried together under Rule 48, separate findings shall be
made as to each accused. T

Rule 88
Judgement

The judgement shall be pronounced in public and in the
presence of the accused, on a date of which notice shall

have been given to the parties and counsel.

If the Trial Chamber finds the accused guilty of a crime
and concludes from the evidence that unlawful taking of
property by the accused was associated with it, it shall
make a specific finding to that effect in its judgement.

The Trial Chamber may order restitution as provided in Rule
165.

L4

A Judge of the Trial Chamber may append a separate or
dissenting opinion to the judgement.
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Section 3 Rules of Evidence

Rule 89

General Provisions

The rules of evidence set forth in this Section shall
govern the proceedings before the Chambers. The Chambers
shall not be bound by national rules of evidence.

In cases not otherwise provided for in this Section, a
Chamber shall apply rules of ggidence which will best
favour a fair determination of the matter before it and are
consonant with the spirit of the Statute and the general
principles of law.

A Chamber may admit any releyant evidence which it deems to
have probative wvalue.

A Chamber may exclude evidence if its probative value is
substantially outweighed by the need to ensure a fair
trial.

A Chamber may request verification of the authenticity of
evidence obtained out of court.

Rule 90
Testimony of Witnesses e

Witnesses shall, in principle, be heard directly by the
Chambers. In cases, however, where it is not possible to
secure the presence of a witness, a Chamber may order that

the witness be heard by means of a deposition as provided
for in Rule 71.
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Every witness shall, before giving evidence, make the
following solemn declaration: "I solemnly declare that I

will speak the truth, the whole truth and nothing but the
tyuth® .

A witness, other than an expert, who has not yet tegstified
shall not be present when the testimony of another witness
is given. However, a witness who has heard the testimony
of another witness shall not for that reason alone be

disqualified from testifying.

A witness may decline to make any statement which might

tend to incriminate him.

Rule 91
False Testimony under Solemn Declaration
A Chamber, on its own initiative or at the request of a
party, may warn a witness of the duty to tell the truth and
the consequences that may result from a failure to do so.

If a Chamber has strong grounds for believing that a
witness has knowingly and wilfully given false testimony,
it may direct the Prosecutor to investigate the matter with
a view to the preparation and submission of an indictment
for false testimony. ' .

The rules of procedure and evidence in Parts Four to Eight
shall apply mutatis mutandis to proceedings under this
Rule.

No Judge who sat as a member of the Trial Chamber before
which the witness appeared shall sit for the trial of the
witness for false testimony.
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The maximum penalty for false testimony under solemn
declaration shall be a fine of US$10,000 or a term of
imprisonment of twelve months, or both. The payment of any
fine imposed shall be made to the Registrar to be.held in
the account referred to in Sub-rule 77(C).

Rule 92

Confessions

A confession by the accused given during questioning by the

Prosecutor shall, provided the requirements of Rule 63 were

strictly complied with, be presumed to have been free and

voluntary unless the contrary is proved.

Rule 93

Evidence of Consistent Pattern of Conduct

Evidence of a consistent pattern of conduct may be

admissible in the interests of justice.

Rule 94
Judicial Notice

A Trial Chamber shall not require proof of facts of common

knowledge but shall take judicial notice thereof.
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Rule 95
Evidence Obtained by Means Contrary to Internationally

Protected Human Rights
Evidence obtained directly or indirectly by means which

constitute a serious violation of internationally protected human
rights shall not be admissible.

Rule 96

Evidence in Cases of Sexual Assault

In cases of sexual assault:

(1) no corroboration of the victim's testimony shall be
required;
(1ii) consent shall not be allowed as a defence;

(iii) prior sexual conduct of the victim shall not be

admitted in evidence.

Rule 97
Lawyer-Client Privilege
All communications between lawyer and client shall be

regarded as privileged, and consequently not subject to
- disclosure at trial, unless:

(1) " the client consents to such disclosure; or

(ii) the client has voluntarily disclosed the content of
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the communication to a third party, and that third
party then gives evidence of that disclosure.

Rule 98
Power of Chambers to Order Production of Additional Evidence

A Trial Chamber may order either party to produce additional
evidence. It may itself summon witnesses and order their
attendance.
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Section 4 Sentencing Procedure

Rule 99
Status of the Acquitted Person

(A) In case of acquittal, the accused shall be released

immediately.

(B) If, at the time the judgement is pronounced, the Prosecutor
advises the Trial Chamber in open court of his intention to
file notice of appeal pursuant.to Rule 108, the Trial
Chamber may, at the request of the Prosecutor, issue a
warrant for the arrest of the accused to take effect

~ immediately.

Rule 100
Pre-sentencing Procedure

If a Trial Chamber finds the accused guilty of a crime, the
Prosecutor and the defence may submit any relevant information
that may assist the Trial Chamber in determining an appropriate

sentence.

Rule 101

Penalties

(A) A convicted person may be sentenced to imprisonment for a
term up to and including the remainder of his life.

(B) In determining the sentence, the Trial Chamber shall take
into account the factors mentioned in Article 24(2) of the



(C)

(D)

(A)

Statute, as well as such factors as:
{1) any aggravating circumstances;

(ii) any mitigating circumstances including the
substantial cooperation with the Prosecutor by the

convicted person before or after conviction;

(iii) the general practice regarding prison sentences in
-the courts of the former Yugoslavia;

(iv) the period, if any, during which the convicted
person was detained in custody pending his surrender
to the Tribunal or pending trial;

(v) the extent to which any penalty imposed by a
national court on the convicted person for the same
act has already been served, as referred to in
Article 10(3) of the Statute.:

The Trial Chamber shall indicate whether multiple sentences

shall be served consecutively or concurrently.

The sentence shall be pronounced in public and in the

presence of the convicted person, subject to Sub-rule
102(B) .

Rule 102

Status of the Convicted Person «

The sentence shall begin to run from the day it is
pronounced under Sub-rule 101(D). However, as soon as
notice of appeal is given, the enforcement of the judgement
shall thereupon be stayed until the decision on the appeal
has been delivered, the convicted person meanwhile
remaining in detention, as provided in Rule 64.



333

(B) If, by a previous decision of the Trial Chamber, the
convicted person has been released, or is for any other
reason at liberty, and he is not present when the judgement
is pronounced, the Trial Chamber shall issue a warrant for
his arrest. Oon arrest, he shall be notified of the
conviction and sentence, and the procedure provided in Rule
103 shall be followed.

Rule 103

Place of Imprisdnment

(A) Imprisonment shall be served in a State designated by the
Tribunal from a list of States which have indicated their

willingness to accept convicted persons.

(B) Transfer of the convicted person to that State shall be
effected as soon as possible after the time-limit for
appeal has elapsed.

Rule 104

Supervision of Imprisonment

All sentences of imprisonment shall be supervised by the
Tribunal or a body designated by 1k '



Part Seven

APPELLATE PROCEEDINGS

Rule 107

General Provision

The rules of procedure and evidence that govern proceedings

in the Trial Chambers shall apply mutatis mutandis to proceedings
in the Appeals Chamber.

Rule 108
Notice of Appeal

A party seeking to appeal a judgemeﬁt shall, not more than
thirty days from the date on which the judgement was pronounced,
file with the Registrar and serve upon the other party a written
notice of appeal, setting forth the grounds.

Rule 109
Record on Appeal
(A) The record on appeal shall consist of the parts of the

trial record, as certified by the Registrgr, designated by
the parties. A

(B) The parties, within thirty days of the certification of the
trial record by the Registrar, may by agreement designate
the parts of that record which, in their opinion, are
necessary for the decision on the appeal.
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Rule 106
Compensation to Victims

The Registrar shall transmit to the competent authorities
of the States concerned the judgement finding the accused
guilty of a crime which has caused injury to a victim.

Pursuant to the relevant national legislation, a victim or
persons claiming through him may bring an action in a

national court or other competent body to obtain
compensation.

For the purposes of a claim made under Sub-rule (B) the

judgement of the Tribunal shall be final and binding as to

the criminal responsibility of the convicted person for

such injury.
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Part Seven

APPELLATE PROCEEDINGS

Rule 107

General Provision

The rules of procedure and evidence that govern proceedings

in the Trial Chambers shall apply mutatis mutandis to proceedings
in the Appeals Chamber.

Rule 108
Notice of Appeal

A party seeking to appeal a judgemeﬁt shall, not more than
thirty days from the date on which the judgement was pronounced,
file with the Registrar and serve upon the other party a written
- notice of appeal, setting forth the grounds.

Rule 109
Record on Appeal

(A) The record on appeal shall consist of éhe parts of the

trial record, as certified by the Registrar, designated by
the parties.

(B) The parties, within thirty days of the certification of the

trial record by the Registrar, may by agreement designate

the parts of that record which, in their opinion, are

necessary for the decision on the appeal.
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(C) Should the parties fail so to agree within that time, the
Appellant and the Respondent shall each designate to the
Registrar, within sixty days of the certification, the
parts of the trial record which he considers necessary for
the decision on the appeal.

(D) The Appeals Chamber shall remain free to call for the whole
of the trial record.

Rule 110
Copies of Record

The Registrar shall make a sufficient number of copies of
the record on appeal for the use of the Judges of the Appeals
Chamber and of the parties.

Rule 111
Appellant's Brief

An Appellant's brief of argument and authorities shall be
served on the other party and filed with the Registrar within
ninety days of the certification of the record.

(33

Rule 112
Respondent's Brief

A Respondent's brief of argument and authorities shall be
served on the other party and filed with the Registrar within
thirty days of the filing of the Appellant's brief.
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Rule 113
Brief in Reply

An Appellant may file a brief in reply within fifteen days
after the filing of the Respondent's brief.

Rule 114
Date of Hearing

After the expiry of the time-limits for filing the briefs
provided for in Rules 111, 112 and 113, the Appeals Chamber shall

set the date for the hearing and the Registrar shall notify the
parties.

Rule 115
Additional Evidence-

(A) A party may apply by motion to present before the Appeals
Chamber additional evidence which was not available to it
at the trial?l Such motion must be served on the other
party and filed with the Registrar not less than fifteen
days before the date of the hearing.

(B)

The Appeals Chamber shall authorise the presentation of

such evidence if it considers that the interests of justice
SO require.
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Rule 116

Extension of Time-limits

The Appeals Chamber may grant a motion to extend a time-

limit upon a showing of good cause.

(A)

(B) 4

(A)

(B)

Rule 117
Judgement

The Appeals Chamber shall pronounce judgement on the basis

of the record on appeal together with such additional
evidence as has been presented to it.

The judgement shall be pronounced in public, and in the
presence of the accused, on a date of which notice shall
have been given to the parties and counsel.

Rule 118
Status of the Accused Following Appeal

A sentence pronounced by the Appeals Chamber shall be
enforced immediately.

Where the accused is not present when the judgement is due
to be delivered, either as having been acquitted on all
charges or as a result of an order issued pursuant to Rule
65, or for any other reason, the Appeals Chamber may
deliver its judgement in the absence of the accused and

shall, unless it pronounces his acquittal, order his arrest
or surrender to the Tribunal.
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Part Eight

REVIEW PROCEEDINGS

Rule 119

Request for Review

Where a new fact has been discovered which was not known to
the moving party at the time of the proceedings before a Trial
Chamber or the Appeals Chamber, and could not have been
discovered through the exercise of due.diligence, the defence or,
within one year after the final judgement has been pronounced,

the Prosecutor, may make a motion to that Chamber for review of
the judgement.

Rule 120

Preliminary Examination

If a majority of Judges of the Chamber that pronounced the
judgement agree that the new fact, if proved, could have been a
decisive factor in reaching a decision, the Chamber shall review

the judgement, and pronounce a further judgement after hearing
the parties.

Rule 121
Appeals

The judgement of a Trial Chamber on review may be appealed
in accordance with the provisions of Part Seven.
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Rule 122
Return of Case to Trial Chamber

If the judgement to be reviewed is under appeal at the time
the motion for review is filed, the Appeals Chamber may return
the case to the Trial Chamber for disposition of the motion.
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Part Nine

PARDON AND COMMUTATION OF SENTENCE

Rule 123
Notification by States

If, according to the law of the State in which a convicted
person is imprisoned, he is eligible for pardon or commutation
of sentence, the State shall, in accordance with Article 28 of
' the Statute, notify the Tribunal of such eligibility.

Rule 124
Determination by the President

The President shall, upon such notice, determine, in
consultation with the Judges, whether pardon or commutation is
appropriate.

Rule 125
General Standards for Granting Pardon or Commutation

In determining whether pardon or commutation is appropriate,
the President shall take into account, inter alia, the gravity
of the crime or crimes for which the prisoner was convicted, the
treatment of similarly-situated prisoners, the prisoner's
demonstration of rehabilitation, -as well as any substantial
cooperation of the prisoner with the Prosecutor.
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RULES GOVERNING THE DETENTION OF PERSONS AWAITING TRIAL OR
APPEAL BEFORE THE TRIBUNAL OR OTHERWISE DETAINED ON THE
AUTHORITY OF THE TRIBUNAL

("RULES OF DETENTION")

PREAMBLE

The purpose of these Rules of Detention is to govern the administration of the detention unit
for detainees awaiting trial or appeal at the Tribunal or any other person detained on the
authority of the Tribunal and to ensure the continued application and protection of their
individual rights while in detention. The primary principles on which these Rules of

Detention rest reflect the overriding requirements of humanity, respect for human dignity and
the presumption of innocence.

-In particular, these Rules of Detention are intended to regulate, in general terms, the rights
and obligations of detainees at all stages from reception to release, and to provide the basic
criteria for management of the detention unit.

DEFINITIONS

6 In these Rules of Detention the following terms shall mean:

Bureau: the body comprised of the President, the Vice-President and. the
Presiding Judges of the Trial Chambers established pursuant to Rule
23 of the Rules of Procedure and Evidence;

Commanding _

Officer: the official of the United Nations appointed as the head of the staff

~ responsible for the administration of the detention unit;

Detainee: any person detained awaiting trial or appeal before the Tribunal, or
being held pending transfer to another institution, and any other person
detained on the authority of the Tribunal;

Detention unit: the unit for detainees erected within the grounds of the host prison;

General Director: the head of the host prison appointed by the authorities of the Host
State;

Host prison: the penitentiary complex maintained by the authorities of the Host
State and located at The Hague;

Host State: the Kingdom of the Netherlands;
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Medical officer: the medical officer for the time being appointed by agreement between
the Registrar and the General Director of the host prison;

Prosecutor: the Prosecutor appointed pursuant to Article 18 of the Statute of the
Tribunal adopted by Security Council resolution 827 of 25 May 1993,
or any person authorized by him or acting under his direction;

Registrar: the Registrar of the Tribunal appointed pursuant to Article 17(3) of the
Statute of. the Tribunal, or any person authorized by him or acting
under his direction;

Rules of Procedure
and Evidence: the Rules of Procedure and Evidence of the Tribunal as adopted on 11
February 1994 or as subsequently amended;

Staff of the detention

unit: " the ‘staff employed by the United Nations to run the detention unit;

Tribunal: the International Tribunal for the Prosecution of Persons Responsible
for Serious Violations of International Humanitarian Law Committed
in the Territory of the Former Yugoslavia since 1991, established by
Security Council resolution 827 of 25 May 1993.

(i)  In these Rules of Detention, the masculine shall include the feminine and the singular
the plural and vice-versa.

(iii)  These Rules of Detention shall enter into force as of 1 August 1994,
BASIC PRINCIPLES

These Rules of Detention are to be applied in conjunction with the relevant provisions
of the Headquarters Agreement entered into between the Host State and the United Nations
and, in particular, the Annex on matters relating to security and order.

2. The United Nations shall retain the ultimate responsibility and liability for all aspects
of detention pursuant to these Rules of Detention. All detainees shall be subject to the sole
jurisdiction of the Tribunal at all times that they are so detained, evenm though physically
absent from the detention unit, until final release or transfer to another institution. Subject
to the overriding jurisdiction of the Tribunal, the Commanding Officer shall have sole
responsibility for all aspects of the day-to-day management of the detention unit, including
security and order, and may make all decisions relating thereto, except where otherwise
provided in these Rules of Detention.

3. These Rules of Detention shall be applied impartially. There shall be no
discrimination on grounds of race, colour, sex, language, religion, political or other opinion,
national, ethnic or social origin, property, birth, economic or other status.
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4, A detainee is entitled to observe the religious beliefs and moral precepts of the group
to which he belongs and that right shall be respected at all times.

5. All detainees, other than those who have been convicted by the Tribunal, are
presumed to be innocent until found guilty and are to be treated as such at all times.

6. The Bureau may, at any time, appoint a_ Jjudge of the Tribunal to inspect the detention
unit and to report to the Tribunal on the general conditions of implementation of these Rules
of Detention or of any particular aspect thereof. In addition, there shall be regular and
unannounced inspections of the detention unit and its services by qualified and experienced
inspectors appointed by the Tribunal. Their task shall be to ensure that the detention unit is
administered in accordance with the requirements of these Rules of Detention and to protect
the individual rights of detainees with special regard to the legality of the detention measures
adopted in the detention unit and to report to the Tribunal thereon. The Bureau shall act

upon all such reports as it sees fit, in consultation with-the relevant authorities of the Host
State where necessary.

2 These Rules of Detention and any regulations made hereunder shall be made readily

available to the staff of the detention unit in the working languages of the Tribunal and that
of the host State.

8. These Rules of Detention and any regulations made hereunder shall be made readily
available to each detainee in those languages and in the language of the detainee.

MANAGEMENT OF THE DETENTION UNIT

Reception

9. No person shall be received in the detention unit without a warrant of arrest duly
issued by a judge or a Chamber of the Tribunal.

10. - A complete, secure and current record shall be kept concerning each detainee
received. It shall include:

a. information concerning the identity of the detainee and his next of kin;

b. the date of issue of the indictment against the detainee and of the warrant of
arrest;

. the date and time of admission; &

d. the name of counsel, if known;

e, the date, time and reason for all absences from the detention unit, whether to

attend at the Tribunal, for medical or other approved reasons, or on final
release or transfer to another institution.

LEy All information concerning detainees shall be treated as confidential and made
accessible only to the detainee, his counsel and persons authorized by the Registrar. The
detainee shall be informed of this fact upon his arrival at the detention unit.
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12 As soon as practicable after admission, each detainee shall be provided with
information concerning legal, diplomatic and consular representation available to him. The
detainee shall be given the opportunity at this time to notify, within reason, his family, his
counsel, the appropriate diplomatic or consular representative and, at the discretion of the
Commanding Officer, any other person, of his whereabouts, at the expense of the Tribunal.
The detainee shall be asked at this time to name a person or authority to be notified of
special events affecting him.

13. Onarrival at the detention unit, the Commanding Officer shall order that a detainee’s
body and clothes may be searched for articles that may constitute a danger to the security and
proper running of the detention unit, or which may constitute a danger to the detainee, any
other detainee or any member of the staff of the detention unit and shall remove any such
items.

14.  An inventory shall be made of all money, valuables, clothing and other effects
belonging to a detainee which, under these Rules of Detention or the rules of the host prison,
he is not permitted to retain. The inventory shall be signed by the detainee. All such items
shall be placed in safe custody or, at the request and expense of the detainee, sent to an
address provided by him. If the items are retained within the detention unit, all reasonable
- steps shall be taken by the staff of the detention unit to keep them in good condition. If it
is found necessary to destroy an item, this shall be recorded and the detainee informed.

15.  Each detainee shall be examined by the medical officer or his deputy on the day of
admission and thereafter as necessary, with a view particularly to the discovery of physical
or mental illness and the taking of all necessary measures for medical treatment and the
segregation of detainees suspected of infectious or contagious conditions.

Accommodation

16.  Each detainee shall occupy a cell unit by himself except in exceptional circumstances
or in cases where the Commanding Officer, with the approval of the Registrar, considers that
there are advantages in sharing accommodation.

17.  Each detainee shall be provided with a separate bed and with appropriate bedding
which shall be kept in good order and changed on a regular basis so as to ensure its
cleanliness.

18. The detention unit shall, at all times, meet all requirements of health and hygiene, due
regard being paid to climatic conditions, lighting, heating and ventilation.

19. Each detainee shall be permitted unrestricted access to the sanitary, hygiene and
drinking water arrangements in his cell unit.

20. All parts of the detention unit shall be properly maintained and kept clean at all times.
In particular, each detainee shall be expected to keep his cell unit clean and tidy at all times.
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Personal hygiene

21.  Detainees shall be required to keep themselves clean, and shall be provided with such
toilet articles as are necessary for health and cleanliness.

22.  Facilities shall be provided by the host prison for the proper care of the hair and
beard, and male detainees shall be enabled to shave regularly.

Clothing

23.  Detainees may wear their own civilian clothing if, in the opinion of the Commanding
Officer, it is clean and suitable. An indigent detainee shall be provided with suitable and
sufficient civilian clothing at the cost of the Tribunal.

24.  All clothing shall be clean and kept in proper condition. Underclothing shall be
changed and washed as often as necessary for the maintepance of hygiene, in accordance with
the regime of the host prison.

Food

25. ~ The host prison shall provide each detainee at the normal hours with food which is
suitably prepared and presented, and which satisfies in quality and quantity the standards of
dietetics and modern hygiene and takes into account the age, health, religious and, as far as
possible, cultural requirements of the detainee.

Physical exercise and sport

26.  Each detainee shall be allowed at least one hour of walking or other suitable exercise
in the open air daily, if the weather permits. Where possible, arrangements may be made
with the General Director for use by detainees of indoor and outdoor sporting facilities
outside the detention unit but within the host prison.

27. A properly organized programme of physical education, sport and other recreational
activities shall be arranged by the Commanding Officer to ensure physical fitness, adequate
exercise and recreational opportunities.

28.  The Commanding Officer, acting on the advice of the medical officer, shall ensure
that any detainee who participates in such a programme is physically fit to do so. Special
arrangements shall be made, under medical direction, for remedial or therapeutic treatment
for any detainee who is unable to participate in the regular programme.

Medical services

29.  The medical services of the host prison, including psychiatric and dental care, shall
be fully available to detainees, subject to any practical arrangements made with the General

Director. A person capable of providing first-aid shall be present at the detention unit at all
times.
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30. Detainees may be visited by, and consult with, a doctor or dentist of their choice at
their own expense. All such visits shall be made by prior arrangement with the Commanding
Officer as to the time and duration of the visit and shall be subject to the same security
controls as are imposed under Rule 63. The Commanding Officer shall not refuse a request
for such a visit without reasonable grounds. Any treatment or medication recommended by
such a doctor or dentist shall be administered solely by the medical officer or his deputy.
The medical officer may, in his sole discretion, refuse to administer any such treatment or
medication.

31.  Detainees who require specialist or in-patient treatment shall be treated within the host
prison to the fullest extent possible or transferred to a civil hospital.

32.  The Registrar shall be informed immediately upon the death or serious illness or
injury of a detainee. The Registrar shall immediately inform the spouse or nearest relative
of the detainee and shall, in any event, inform any other person previously designated by the
detainee. In the event of the death of a detainee, an inquest will be conducted in accordance
with the legal requirements of the Host State. The President may also order an inquiry into
the circumstances surrounding the death or serious injury of any detainee.

33.  The medical officer shall have the care of the physical and mental health of the
detainees and shall see, on a daily basis or more often if necessary, all sick detainees, all
who complain of illness and any detainee to whom his attention is specially directed.

34.  The medical officer shall report to the Commanding Officer whenever he considers
that the physical or mental health of a detainee has been or will be adversely affected by any
condition of his detention. The Commanding Officer shall immediately submit the report to
the Registrar who, after consultation with the President, shall take all necessary action.

35. A competent authority appointed by the Tribunal pursuant to Rule 6 shall regularly
inspect the detention unit and advise the Commanding Officer and the Registrar upon:

a. the quantity, quality, preparation and serving of food;

b. the hygiene and cleanliness of the detention unit and of the detainees;
& the sanitation, heating, lighting and ventilation of the detention unit;

d. the suitability and cleanliness of the detainees’ clothing and bedding.

36. The Registrar shall, if he concurs with the recommendations made, take immediate
steps to give effect to those recommendations; if he does not concur with them, he shall

immediately submit both a personal report and a copy of the recommendations to the
Tribunal.

L4

Discipline

37.  Discipline and order shall be maintained by the staff of the detention unit in the
interests of safe custody and the well-ordered running of the detention unit.

38. The Commanding Officer, in comﬁlMtion with the Registrar, shall issue regulations:

a. defining conduct constituting a disciplinary offence;

b regulating the type of punishment that can be imposed;

e, specifying the authority that can impose such punishment;
d providing for a right of appeal to the President.
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39.  The disciplinary regulations shall provide a detainee with the right to be heard on the
subject of any offence which he is alleged to have committed.

Seg' regation

40.  The Registrar, acting on the request of the Prosecutor, or on his own initiative, and
after seeking medical advice, may order that a detainee be segregated from all or some of
the other detainees so as to avoid any potential conflict within the detention unit, or danger
to the detainee in question.

41. At any time, the Commanding Officer may also order that a detainee be segregated
from some or all of the other detainees for the preservation of security and good order in the
detention unit or for the protection of the detainee in question. The Commanding Officer
shall report all incidents of segregation to the medical officer who shall confirm the physical
and mental fitness of the detainee for such segregation. Segregation is not to be used as a
disciplinary measure.

42. A detainee may ask to be segregated from all or some of the other detainees. Upon
receipt of such a request, the Commanding Officer shall consult the medical officer to
determine whether such segregation is medically acceptable. A request for segregation will
be granted unless, in the opinion of the medical officer, such segregation would be injurious
to the mental or physical health of the detainee'.

43.  The Commanding Officer shall review all cases of individual segregation of detainees
at least once a week and report to the Registrar thereon.

44.  The Commanding Officer may organize the use of communal areas of the detention
unit so as to segregate certain groups of detainees from others in the interests of the safety
of the detainees and the proper conduct and operation of the detention unit. If such
segregation is put into practice, care shall be taken to ensure that all such groupings are
treated on an equal basis, having regard to the number of detainees falling within each group.
All such segregations must be reported to the Tribunal, which may vary the nature, basis or
conditions of such segregation.

Isolation unit

45. A detainee may be confined to the isolation unit only in the following circumstances:
a. by order of the Registrar, acting in consultation with the President; such an
order may be based upon a request from any interested person, including the
Prosecutor; ”
b. by order of the Commanding Officer in order to prevent the detainee from

inflicting injury on other detainees or to preserve the security and good order
of the detention unit;
c. as a punishment pursuant to Rule 38.
A record shall be kept of all events concerning a detainee confined to the isolation unit.

46. All cases of use of the isolation unit shall be reported to the medical officer who shall
confirm the physical and mental fitness of the detainee for such isolation. A detainee who
has been confined to the isolation unit shall be visited by the medical officer or his deputy
as often as the medical officer deems necessary.
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47. A detainee who has been confined to the isolation unit may at any time request a visit
from the medical officer, such visit to be made as soon as possible and, in any event, within
twenty-four hours of the request.

48. All cases of use of the isolation unit shall be reported to the Registrar immediately,
who shall report the matter to the President. The President may order the release of a
detainee from the isolation unit at any time.

49. In principle, no detainee may be kept in the isolation unit for more than seven
consecutive days. If further isolation is necessary, the Commanding Officer shall report the
matter to the Registrar before the end of the seven-day period and the medical officer shall
confirm the physical and mental fitness of the detainee to continue such isolation for a further
period not to exceed seven days. Each and every extension of use of the isolation unit shall
be subject to the same procedure.

Instruments of restraint and the use of force

50.  Instruments of restraint, such as handcuffs, shall only be used in the following
exceptional circumstances:

a. as a precaution against escape during transfer from the detention unit to any

' other place, including access to the premises of the host prison for any reason;

b. on medical grounds by direction and under the supervision of the medical
officer;

(- to prevent a detainee from self-injury, injury to others or to prevent serious

damage to property.
In all incidents involving the use of instruments of restraint, the Commanding Officer shall
consult the medical officer and report to the Registrar, who may report the matter to the
President.

51.  Instruments of restraint shall be removed at the earliest possible opportunity.

52.  If the use of any instrument of restraint is required under Rule 50, the restrained
detainee shall be kept under constant and adequate supervision.

53.  The staff of the detention unit shall not use force against a detainee except in self-
defence or in cases of attempted escape or active or passive resistance to an order based upon
these Rules of Detention or any regulations issued hereunder. Staff who have recourse to
force must use no more than is strictly necessary and must report the incident immediately
to the Commanding Officer, who shall provide a report on the matter to the Registrar.

54. A detainee against whom force has been used shall have the right to be examined
immediately and treated, if necessary, by the medical officer. The medical examination shall
be conducted in private and in the absence of any non-medical staff. The results of the
examination, including any relevant statement by the detainee and the medical officer’s
opinion, shall be formally recorded and made available to the detainee, in a language
accessible to him, to the Commanding Officer, to the President and to the Prosecutor.

55. A record shall be kept of every instance of the use of force against a detainee.
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Disturbances

56.  If,-in the opinion of the Commanding Officer, a situation exists or is developing
which threatens the security and good order of the detention unit, the Commanding Officer
shall contact the General Director who will request the immediate assistance of the authorities
of the Host State to maintain control within the detention unit. All such requests must be
reported to the Registrar and the President immediately.

Suspension of the Rules of Detention

57. If there is serious danger of disturbances occiirring within the detention unit or the
host prison, the Commanding Officer or the General Director, as appropriate, may
temporarily suspend the operation of all or part of these Rules of Detention for a maximum
of two days. Any such suspenmsion must be reported to the Registrar immediately.
Thereupon, the President, acting in consultation with the Bureau, shall consult with the
relevant authorities of the Host State and take such action in connection therewith as may be
seen fit at the time.

Information to detainees

58. In addition to the copies of these Rules of Detention and any regulations to be
provided to each detainee pursuant to Rule 8, each detainee shall on admission be provided
with written information in the working languages of the Tribunal or in his own language
concerning the rights and treatment of detainees, the disciplinary requirements of the
detention unit, the authorized methods of seeking information and making complaints, and
all other matters necessary to enable him to understand both his rights and obligations and
to adapt himself to the routine of the detention unit.

59. At any time at which there is a detainee in the detention unit who speaks and
understands neither of the working languages of the Tribunal nor that spoken by any of the
staff of the detention unit, arrangements shall be made for an interpreter to be available on
reasonable notice and, in any event, in cases of emergency, to permit the detainee to
communicate freely with the staff and administration of the detention unit.

RIGHTS OF DETAINEES

Communications and visits .
60. Subject to the provisions of Rule 66, detainees shall be entitled, under such conditions
of supervision and time-restraints as the Commanding Officer deems necessary, to
communicate with their families and other persons with whom it is in their legitimate interest
to correspond by letter and by telephone at their own expense. In the case of an indigent
detainee, the Registrar may agree that the Tribunal will bear such expenses within reason.

61. All correspondence and mail, including packages, shall be inspected for explosives
or other irregular material. The Commanding Officer, in consultation with the Registrar,
shall lay down conditions as to the inspection of correspondence, mail and packages in the
interests of maintaining order in the detention unit and to obviate the danger of escape.
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62. A detainee shall be informed at once of the death or serious illness of any near
relative.

63.  Detainees shall be entitled to receive visits from family, friends and others, subject
only to the provisions of Rule 66 and to such restrictions and supervision as the Commanding
Officer, in consultation with the Registrar, may impose. Such restrictions and supervision
must be necessary in the interests of the administration of justice or the security and good
order of the host prison and the detention unit. All visitors must also comply with the
separate requirements of the visiting regime of the host prison. These restrictions may
include personal searches of clothing and X-ray examination of possessions on entry to either
or both of the detention unit and the host prison. Any person, including defence counsel for
a detainee or a diplomatic or consular representative accredited to the Host State, who refuses
to comply with such requirements, whether of the detention unit or of the host prison, may
be refused access.

64. A detainee must be informed of the identity of each visitor and may refuse to see any
visitor other than a representative of the Prosecutor.

65.  Detainees shall be allowed to communicate with and receive visits from the diplomatic
and consular representative accredited to the Host State of the State to which they belong or,
in the case of detainees who are without diplomatic or consular representation in the Host
State and refugees or stateless persons, with the diplomatic representative accredited to the
Host State of the State which takes charge of their interests or of a national or international
authority whose task it is to serve the interests of such persons.

66.  The Prosecutor may request the Registrar or, in cases of emergency, the Commanding
Officer, to prohibit contact between a detainee and any other person if he has reasonable
grounds for believing that such contact is for the purposes of attempting to arrange the escape
of the detainee from the detention unit, or could prejudice or otherwise affect the outcome
of the proceedings against the detainee. or of any other investigation, or that such contact
could be harmful to the detainee or any other person. If the request is made to the
Commanding Officer on grounds of urgency, the Prosecutor shall immediately inform the
Registrar of the request, together with the reasons therefor. The detainee shall immediately
be informed of the fact of any such request. A detainee may at any time request the
President to deny or reverse such a request for prohibition of contact.

Legal assistance

67. Each detainee shall be entitled to communicate fully and without restraint with his
defence counsel, with the assistance of an interpreter where necessary. IJnless such counsel
and interpreter have been provided by the Tribunal on the basis of the indigency of the
detainee, all. such communications shall be at the expense of the detainee. All such
correspondence and communications shall be privileged. All visits shall be made by prior
arrangement with the Commanding Officer as to the time and duration of the visit and shall
be subject to the same security controls as are imposed under Rule 63. The Commanding
Officer shall not refuse a request for such a visit without reasonable grounds. Interviews
with legal counsel and interpreters shall be conducted in the sight but not within the hearing,
either direct or indirect, of the staff of the detention unit.
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~ Spiritual welfare

68.  Every detainee shall be entitled to indicate, on arrival at the detention unit or
thereafter, whether he wishes to establish contact with any of the ministers or spiritual
advisers of the host prison.

69. A qualified representative of each religion or system of beliefs held by any detainee
shall be appointed and approved by the Bureau. Such representative shall be permitted to
hold regular services and activities within the detention unit and to pay pastoral visits to any
detainee of his religion, subject to the same considerations of the security and good order of
the detention unit and of the host prison as apply to other visits.

70.  Access to a representative of any religion shall not be refused to any detainee, subject
only to the same restrictions and conditions provided for in Rule 63. A detainee may refuse
to see any such religious representative.

71.  So far as is practicable, every detainee shall be allowed to satisfy the needs of his
religious, spiritual and moral life by attending services or meetings held in the detention unit
and having in his possession any necessary books or literature. By arrangement with the
General Director, a detainee may, on request, be permitted to visit any religious facility
within the grounds of the host prison.

Work programme

72. . The Commanding Officer, after consultation with the General Director, and as far as
is practicable, shall institute a work programme to be performed by detainees either in the
individual cell units or in the communal areas of the detention unit.

73. Detainees shall be offered the opportunity to enrol in such work programme but shall
not be required to work. A detainee who chooses to work shall be paid for his work at rates
to be established by the Commanding Officer in consultation with the Registrar and may use
part of his earnings to purchase articles for his own use pursuant to Rule 82. The balance of
any monies earned shall be held to his account in accordance with Rule 14.

Recreational activities

74. Detainees shall be allowed to procure at their own expense books, newspapers,
reading and writing materials and other means of occupation as are compatible with the
interests of the administration of justice and the security and good order of the detention unit
and of the host prison. v : :

75. In particular, detainees shall be entitled to keep themselves regularly informed of the
news by reading newspapers, periodicals and other publications and by radio and television
broadcasts, all necessary equipment to be provided at their own expense. The Commanding
Officer may refuse the installation of any such equipment which he considers to be a
potential risk to the safety and good order of the detention unit or to any of the detainees.

76. If, in the opinion of the Prosecutor, the interests of justice would not be served by
allowing a particular detainee unrestricted access to the news, or that such unrestricted access
could prejudice the outcome of the proceedings against the detainee or of any other
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investigation, the Prosecutor may request the Registrar, or in cases of urgency, the
Commanding Officer to restrict such access. If the request is made to the Commanding
Officer on grounds of urgency, the Prosecutor shall immediately inform the Registrar of the
request, together with the reasons therefor. The detainee shall immediately be informed of
the fact of any such request. A detainee may at any time request the President to deny or
reverse such a request for restriction of access.

77. By arrangement with the General Director, detainees may use the library and such
vocational or other facilities of the host prison as may be made available.

Personal possessions of detainees

78. A detainee may keep in his possession all clothing and personal items for his own use
or consumption unless, in the opinion of the Commanding Officer or the General Director,
such items constitute a threat to the security or good order of the detention unit or the host
prison, or to the health or safety of any person therein. All items so removed shall be
retained by the staff of the detention unit as provided for in Rule 14.

79. Any item received from outside, including any item introduced by any visitor to a
detainee, shall be subject to separate security controls by both the detention unit and the host
prison and may be transported through the host prison to the detention unit by staff of either
the detention unit or of the host prison. The General Director may refuse access to the host
prison of any item intended for consumption by detainees.

80. As far as practicable, any item received for a detainee from outside shall be treated
as provided for in Rule 14 unless intended and permitted under these Rules of Detention and
the rules of the host prison for use during imprisonment.

81.  The possession and use of any medication shall be subject to the control and
supervision of the medical officer. Detainees may possess cigarettes and smoke them at such
times and places as the Commanding Officer permits. The possession or consumption of
alcohol is not permitted.

82.  Each detainee shall be authorized to spend his own money to purchase items of a
personal nature from the store operated by the host prison. In the case of an indigent
detainee, the Registrar may authorize the purchase of such items, within reason, for the
account of the Tribunal. Detainees shall have the right to purchase such items within seven
days of arrival and at least once a week thereafter.

83.  On release of the detainee from the detention unit, or transfer to another institution,
all articles and money retained within the detention unit shall be returned to the detainee
except in so far as he has been authorized to spend money or send such property out of the
detention unit, or it has been found necessary on hygienic grounds to destroy any article of
clothing. The detainee shall sign a receipt for the articles and money returned to him.

Complaints

84.  Each detainee may make a complaint to the Commanding Officer or his representative
at any time. ,
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85. A detainee, if not satisfied with the response from the Commanding Officer, has the
right to make a written complaint, without censorship, to the Registrar, who shall forward
it to the President or to the authority competent to carry out inspections pursuant to Rule 6.

86.  Each detainee may make a complaint to the competent inspecting authority during an
inspection of the detention unit. The detainee shall have the opportunity to talk to the
inspector in the sight but not within sound of the staff of the detention unit.

87.  The right of complaint shall include confidential access to the relevant authority
pursuant to Rules 85 and 86.

88. Every complaint made to the Registrar shall be acknowledged within twenty-four
hours. Each complaint shall be dealt with promptly and replied to without delay and, in any
event, no later than two weeks of receipt.

REMOVAL AND TRANSPORT OF DETAINEES

89.  When detainees are being removed to or from the detention unit, they shall be
exposed to public view as little as possible and all proper safeguards shall be adopted to
protect them from insult, injury, curiosity and publicity in any form.

90.  Detainees shall at all times be transported in vehicles with adequate ventilation and
light and in such a way as will not subject them to unnecessary physical hardship or
indignity. :

91.  The transport of detainees through the host prison shall be conducted jointly by
personnel of the detention unit and of the host prison.

AMENDMENT OF THE RULES OF DETENTION

92.  Proposals for amendment of the Rules of Detention may be made by a judge, the
Prosecutor or the Registrar and shall be adopted if agreed to by not less than seven judges
at a plenary meeting of the Tribunal convened with notice of the proposal addressed to all
judges. An amendment to the Rules of Detention may be otherwise adopted, provided it is
unanimously approved by the judges. Any such amendment shall enter into force
immediately unless the Tribunal decides otherwise.
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Draft Statute for
an International

Criminal Court

The States parties to this Statute,

Desiring to further international cooperation to enhance the
effective prosecution and suppression of crimes of intermational concern,
and for that purpose to establish an intermational criminal court;

Emphasizing that such a court is intended to exercise jurisdiction

only over the most serious crimes of concern to the intermational
community as a whole;

Emphasizing further that such a court is intended to be
complementary to national criminal justice systems in cases where such
trial procedures may not be available or may be ineffective;

PART 1: ESTABLISHMENT OF THE COURT

MA:ticle X
The Court

There is established an Internmational Criminal Court ("the Courc"),

whose jurisdiction and functioning shall be governed by the provisions of
this Statute.

Article 2

-~

Relationship of the Court to the United Nations

The President, with the approval of the States parties to this
Statute ("States parties"), may conclude an agreement establishing an
appropriate relationship between the Court and the United Natioms.
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Article 3

Seat of the Court

1 The seat of the Court shall be established at ... in ... ("the host
State") .
2 The President, with the approval of the States parties, may

conclude an agreement with the host state establishing the relationship
between that State and the Court.

e [ The Court may exercise its powers and functions on the territory of
any State party and, by special agreement, on the territory of any other
State. '

Article 4

5

Status and legal capacity

1 The Court is a permanent institution open to States parties in
accordance with this Statute. It shall act when required to consider
a case submitted to it.

2 ; The Court shall enjoy in the territory of each State party such
legal capacity as may be necessary for the exercise of its functions and

the fulfilment of its purposes.

PART 2: COMPOSITION AND ADMINISTRATION OF THE COURT

Article 5

Organs of the Court

The Court consists of the following organs:
(a) a Presidency, as provided in article 8 -

(b) an Appeals Chamber, Trial Chambers and other chambers, as
provided in article 9;

(c) a Procuracy, as provided in article 12; and

(d) a Registry, as provided in article 13.



Article 6

ualification and election of judges

» I8 The judges of the Court shall be persons of high moral character,
impartiality and integrity who possess the qualifications required in
their respective countries for appointment to the highest judicial
offices, and have, in addition:

(a) criminal trial experience;
(b) recognized competence in international law.

2. Each State party may nominate for election not more than two
persons, of different nationality, who possess the qualification referred
to in paragraph 1 (a) or that referred to in paragraph 1 (b), and who are
willing to serve as may be required on the Court.

3 Eighteen judges shall be elected by an absolute majority vote of
the States parties by secret ballot. Ten judges shall first be elected,
from among the persons nominated as having the qualification referred to
in paragraph 1 (a). Eight judges shall then be elected, from among the
persons nominated as having the qualification referred to in

paragraph 1 (b).

4. No two judges may be nationals of the same State.

5. States parties should bear in mind in the election of the judges
that the representation of the principal legal systems of the world
should be assured.

6. Judges hold office for a term of nine Years and, subject to
paragraph 7 and article 7 (2), are not eligible for re-election. A judge
shall, however, continue in office in order to complete any case the
hearing of which has commenced. '

7. At the first election, six judges chosen by lot shall serve for a
term of three years and are eligible for re-election; six judges chosen }
by lot shall serve for a term of six years; and the remainder shall serve
for a term of nine years.

8. Judges nominated as having the qualification referred to in
paragraph 1 (a) or 1 (b), as the case may be, shall be replaced by
persons nominated as having the same qualification.

Article 7

Judicial vacancies

1, In the event of a vacancy, a replacement judge shall be elected in
accordance with article 6.

2 A judge elected to £iil a vacancy shall serve for the remainder of
the predecessor’s term, and if that period is less than five years is
eligible for re-election for a further term.
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Article 8

The Presidency

: The President, the first and second Vice-Presidents and two
alternate Vice-Presidents shall be elected by an absolute majority of the
judges. They shall serve for a term of three years or until the end of
their term of office as judges, whichever is earlier.

2; The first or second Vice-President, as the case may be, may act in
place of the President in the event that the President is unavailable or
disqualified. An alternate Vice-President may act in place of either
Vice-President as required.

3. ' The DPresident and the Vice-Presidents shall constitute the
Presidency which shall be responsible for:

(a) the due administration of the Court; and
(b) the other functions conferred on it by this Statute.
4. Unless otherwise indicated, pre-trial and other procedural

functions conferred under this Statute on the Court may be exercised by
the Presidency in any case whers a chamber of the Court is not seized of
the matter.

5. The Presidency may, in accordance with the Rules, delegate to one
or more judges the exercise of a power vested in it under

articles 26 (3), 27 (s), 28, 29 or 30 (3) in relatiom to a case, during
the period before a Trial Chamber is established for that case.

Article 9
Chambers

b 8 As soon as possible after each election of judges to the Court, the
Presidency shall in accordance with the Rules constitute an Appeals
Chamber consisting of the President and six other judges, of w@om at
least three shall be judges elected from among the persons nomlnated'as
having the qualification referred to in article § (1) (b). The PrgSLdent
shall preside over the Appeals Chamber.

2. The Appeals Chamber shall be constituted for a term of three years.

Members of the Appeals Chamber shall, however, continue to sit on the

Chamber in order to complete any case the hearing of which has commenced.
L4

3 Judges may be renewed as members of the Appeals Chamber for a

second or subsequent term.

4. Judges not members of the Appeals Chamber shall be available to
‘'serve on Trial Chambers and other chambers required by this Statute, and
Eo act as substitute members of the Appeals Chamber in the event that a
member of that Chamber is unavailable or disqualified.
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5. The Presidency shall nominate in accordance with the Rules five
such judges to be members of the Trial Chamber for a given case. A Trial
Chamber shall include at least three judges elected from among the
persons nominated as having the qualification referred to in

article 6 (1) (a). '

6. The Rules may provide for alternate judges to be nominated to
attend a trial and to act as members of the Trial Chamber in the event
that a judge dies or becomes unavailable during the course of the trial.

7% No judge who is a national of a complainant Sta&e or of a State of
which the accused is a national shall be a member of a chamber dealing
with the case.

Article 10

Indevendence of the judgéds

1. In performing their functions, the judges shall be independent.

2. Judges shall not engage in any activity which is likely to
interfere with their judicial functions or to affect confidence in their
independence. 1In particular, they shall not while holding the office of
judge be a member of the legislative or executive branches of the
Government of a State, or of a body responsible for the investigation or

prosecution of crimes.

3 Any question as to the application of paragraph 2 shall be decided
by the Presidency.

4. On.the re?om@endacion'of the Presidency, the States parties may by
a two—thl;ds majority decide that the work-load of the Court requires
that the judges should serve on a full-time basis. 1In that case:

(a) existing judges who elect to
Serve on a full-time basi
not hold any other office or employment; and SR

(b)  judges subsequentl »
Y elected shal £
or employment. all not hold any other office
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ticle 131

s .

Excusing and disqualification of judges

s 1 The Presidency at the re j
: quest of a judge may excuse that -
the exercise of a functien under this Statute. i
2% . Judges shall not participate in any case in which they have
i?e;;ously been involved in any capacity or in which their imbartiality
ig rea§onab1y be doubted on any ground, including an actuai appar
Oor potential conflict of interest. WSS

8 ma re es i i i i

4. Any question as to the disqualification of a judge shall be decidéd

by an absolute majorit
Y of the members of the Chamber conc
; T erned.
challenged judge shall not take part in the decision. e e

Article 12
The Procuracv
s =8 ‘ The grocuracy is an independent organ of the Court responsible for
the investigation of complaints brought in accordance with this Statute
and for the conduct of prosecutions. A member of the Procuracy shall not

seek or act on instructions from any extermal source.

2% The Procuracy shall be headed by the Prosecutor, assisted by one
or more Deputy Prosecutors, who may act in place of the Prosecutor in

Article 13

The Registry

1% On the proposal of the Presidency, the judges by an absolute
majority by secret ballot shall elect a Registrar, who shall be the
principal administrative officer of the Court. They may in the same
manner elect a Deputy Registrar.

2. The Registrar shall hold office for a term of five years, is
eligible for re-election and shall be available on a full-time basis.
The Deputy Registrar shall hold office for a term of fi¥e years or such
shorter term as may be decided on, and may be elected on the _basis that
the Deputy Registrar is willing to serve as required.

3. The Presidency may appoint or authorize the Registrar to appoint
such other staff of the Registry as may be necessary.

4. The staff of the Registry shall be subject to Staff Regulations
drawn up by the Registrar.
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the event that the Prosecutor is unavailable. The Prosecutor and the
Deputy Prosecutors shall be of different nationalities. The Prosecutor
may appoint such other qualified staff as may be required.

3. The Prosecutor and Deputy Prosecutors shall be persons of high
moral character and have high competence and experience in the
prosecution of criminal cases. They shall be elected by secret ballot by
an absolute majority of the States parties, from among candidates
nominated by States parties. Unless a shorter term is otherwise decided
on at the time of their election, they shall hold office for a term of
five years and are eligible for re-election.

4. The States parties may elect the Prosecutor and Deputy Prosecutors
on the basis that they are willing to serve as required.

S. The Prosecutor and Deputy Prosecutors shall not act in relation to
a complaint involving a person of their own nationality.

6. The Presidency may excuse the Prosecutor or a Deputy Prosecutor at
their request from acting in a particular case, and shall decide any
question raised in a particular case as to the disqualification of the
Prosecutor or a Deputy Prosecutor.

7 The staff of the Procuracy shall be subject to Staff Regulations
drawn up by the Prosecutor. )

Article 14

Solemn undertaking

Before first exercising their functions under this Statute, judges
and other officers of the Court shall make a public and solemn
undertaking to do so impartially and conscientiously.

Article 15

Loss of office

n [ A judge, the Prosecutor or other officer of the Court who is found
to have committed misconduct or a serious breach of this Statute, or to
be unable to exercise the functions required by this Statute because of
long-term fllness or disability, shall cease to hold office.

2. A decision as to the loss of office under paragraph+l shall be made
by secret ballot:

(a) in the case of the Prosecutor Oor a Deputy Prosecutor, by an
absolute majority of the States parties;

(b) in any other case, by a two-thirds majority of the judges.

i The judge, the Prosecutor Oor any other officer whose conduct or
fitness for office is impugned shall have full opportunity to present
evidence and to make submissions but shall not otherwise participate in
the discussion of the Question.
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Article 16
Privileges and immunities
1. The judges, the Prosecutor, the Deputy Prosecutors and the staff

of the Procuracy, the Registrar and the Deputy Registrar shall enjoy
the privileges, immunities and facilities of a diplomatic agent within
the meaning of the Vienna Convention on Diplomatic Relations of

16 April 1961.

2 The staff of the Registry shall enjoy the privileges, immunities
and facilities necessary to the performance of their functions. )

3. Counsel, experts and witnesses before the Court shall enjoy the
privileges and immunities necessary to the independent exercise of their
duties.

4. The judges may by an absolute majority decide to revoke a privilege
or waive an immunity conferred by this article, other than an immunity of
a judge, the Prosecutor or Registrar as such. In the case of other
officers and staff of the Procuracy or Registry, they may do so only on
the recommendation of the Prosecutor or Registrar, as the case may be.

Article 17

Allowances and expenses

1 The President shall receive an annual allowance.

2 The Vice-Presidents shall receive a special allowance for each day
they exercise the functions of the President.

3. Subject to paragraph 4, the judges shall receive a daily allowance
rduring the period in which they exercise their functions. They may
continue to receive a salary payable in respect of another position
occupied by them consistently with article 10.

4. If it is decided under article 10 (4) that judges shall thereafter
serve on a full-time basis, existing judges who elect to serve on a
full-time basis, and all judges subsequently elected, shall be paid a

salary.

Article 18

Working lanquages

The working languages of the Court shall be English and French.
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Article 19

- Rules of the Court
1. Subject to paragraphs 2 and 3, the judges may by an absolute

majority make rules for the functioning of the Court in accordance with
this Statute, including rules regulating:

(a) the conduct of investigations;

(b) the procedure to be followed and the rules of evidence to be
applied; :

(c) any other matter which is necessary for the implementation of
this Statute.

2 The initial Rules of the Court shall be drafted by the judges
within six months of the first elections for the Court, and submitted to
a conference of States parties for approval. The judges may decide that
a rule subsequently made under paragraph 1 should also be submitted to a
conference of States parties for approval.

3% In any case to which paragraph 2 does not apply, rules made under
paragraph 1 shall be transmitted to States parties and may be confirmed
by the Presidency unless, within six months after transmission, a’
majority of States parties have communicated in writing their objections.

4. A rule may provide for its provisional application in the period

prior to its approval or confirmation. A rule not approved or confirmed
shall lapse.

PART 3: JURISDICTION OF THE COURT

Article 20

Crimes within the jurisdiction of the Court

The Court has jurisdiction in accordance with this Statute with
respect to the following crimes:

(a) the crime of genocide; 2
(b) the crime of aggression;
(c) serious violations of the laws and customs applicable in

armed conflict;
(d) crimes against humanity;

(e) crimes, established under or pursuant to the treaty
provisions listed in the Annex, which, having regard to the conduct
alleged, constitute exceptionally serious crimes of internmational

concermn.
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Article 21

Preconditions to the exercise of jurisdiction

1 The Court may exercise its jurisdiction over a person with respect
to a crime referred to in article 20 if:

(a) in a case of genocide, a complaint is brought under
article 25 (1);

(b) in any other case, a complaint is brought under .
article 25 (2) and the jurisdiction of the Court with respect to the
crime is accepted under article 22:

(1) by the State which has custody of the suspect with
respect to the crime ("the custodial State"); and

(ii) by the State on the territory of which the act or
omission in question occurred.

2. If, with respect to a crime to which paragraph 1 (b) applies, the
custodial State has received, under an international agreement, a request
from another State to surrender a suspect for the purposes of

prosecution, then, unless the request is rejected, the acceptance by the
requesting State of the Court'’s jurisdiction with respect to the crime is
also required. 8

Avezels 22

Acceptance of the jurisdiction of the Court for the

purposes of article 21

s I A State party to this Statute may:

(a) at the time it expresses its consent to be bound by the
Statute, by declaration lodged with the depositary; or

(b) at a later time, by declaration lodged with the Registrar;

accept the jurisdiction of the Court with respect to such of the crimes
referred to in article 20 as it specifies in the declaration.

2 A declaration may be of general application, or may be limited to

particular conduct or to conduct committed during a particular period of
L 4

time.

. g8 A declaration may be made for a specified period, in which case it
may not be withdrawn before the end of that period, or for an unspecified
period, in which case it may be withdrawn only upon giving six months’
.notice of withdrawal to the Registrar. Withdrawal does not affect
proceedings already commenced under this Statute.

4. If under article 21 the acceptance of a State which is not a party
to this Statute is required, that State may, by declaration lodged with
the Registrar, consent to the Court exercising jurisdiction with respect
to the crime. '
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Article 23

Action bv the Security Council

1. Notwithstanding article 21, the Court has jurisdiction in
accordance with this Statute with respect to crimes referred to in
article 20 as a consequence of the referral of a matter to the Court by
the Security Council acting under Chapter VII of the Charter of the
United Nations.

subject of the complaint.

3. No prosecution may be commenced under this Statute arising from a
situation which is being dealt with by the Security Council as a threat
to or breach of the peace or an act of aggression under Chapter VII of
the Charter, un}ess the Security Council otherwise decides.

Article 24

Duty of the Court as to jurisdiction

The Court shall satisfy itself that it has jurisdiction in any case
brought before it.

7

Commentary ,
This article is intended to spell out the duty of the Court (and of each

of its organs, as appropriate) to satisfy itself that it has jurisdiction in a
given case. Detailed provisions relating to challenges to jurisdiction are
contained in article 34. But even in the absence of a challenge there is an
ex officio responsibility on the Court in matters of jurisdiction.

PART 4. INVESTIGATION AND PRCSECUTION

Article 25

Complaint

1: A State party which is also a Contracting Party to the
Convention on the Prevention and Punishment of the Crime of Genocide
of 9 December 1948 may lodge a complaint with the Prosecutor alleging
that a crime of genocide appears to have been committed.

L 4
2. A State party which accepts the jurisdiction of the Court under
article 22 with respect to a crime may lodge a complaint with the
Prosecutor alleging that such a crime appears to have been committed.

the alleged crime and the identity and whereabouts of any suspect, and be
accompanied by such supporting documentation as is .available to the
complainant State.

4. In a case to which article 23 (1) applies, a complaint is not
required for the initiation of an investigation.
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Investigation of alleged crimes

195 Qn receiving a complaint or upon notification of a decision of the
Security Council referred to in article 23 (1), the Prosecutor shall
initiate an investigation unless the prosecutor concludes that there is
no possible basis for a prosecution under this Statute and decides not to

initiate an investigation, in which case the Prosecutor shall so inform
“the Presidency.

2. “The Prosecutor may:

(a) request the presence of and question suspects, victims and
witnesses; :

(b) collect documentary and other evidence;

i\
(c) conduct on-site investigations; ~

(d) take necessary measures to ensure the confidentiality of
information or the protection of any person;

(e) as appropriate, seek the cooperation of any State or of the
United Nations. :

35 The Presidency may, at the request of the Prosecutor, issue such
subpoenas and warrants as may be required for the purposes of an
investigation, including a warrant under article 28 (1) for the
provisional arrest of a suspect.

4. If, upon investigation and having regard, inter alia, to the
matters referred to in article 35, the Prosecutor concludes that there is
no sufficient basis for a prosecution under this Statute and decides not
"to file an indictment, the Prosecutor shall so inform the Presidency
giving details of the nature and basis of the complaint and of the
reasons for not filing an indictment.

5. At the request of a complainant State or, in a case to which
article 23 (1) applies, at the request of the Security Council, the
Presidency shall review a decision of the Prosecutor not to initiate
an investigation or not to file an indictment, and may request the
Prosecutor to reconsider the decision.

6. A person suspected of a crime under this Statute shall:

(a) prior to being questioned, be informed that the person is a
suspect and of the rights:

(1) to remain silent, without such silence being a
consideration in the determination of guilt or
innocence; and

(1:4) to have the assistance of counsel of the suspect’'s
choice or, if the suspect lacks the means to retain
counsel, to have legal assistance assigned by the Court;
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{c) if questioned in a 'langua
. ge other than a language the sus ect
understards and speaks, be provided with competent interpretation ?

services and with a translation of any document on which the suspect ig
to be gquestioned. ’

Article 27

Commencement of prosecution

10 If upon investigation the Prosecutor concludes that there is a
prima facie case, the Prosecutor shall file with the Registrar an
indictment containing a concise statement of the allegations of fact
and of the crime or crimes with which the suspect is charged.

2. The Presidengy shall examine the indictment and any supporting
material and determine: = :

(a) whether a prima facie case exists with respect to a crime
within the jurisdiction of the Court; and

(b) whether, having regard, inter alia, to the matters referred
to in article 35, the case should on the information available be heard
by the Court. \
If so, it shall confirm the indictment and establish a trial chamber in
accordance with article 9.

35 If, after any adjournment that may be necessary to allow additional
material to be produced, the Presidency decides not to confirm the
indictment, it shall so inform the complainant State or, in a case to
which article 23 (1) applies, the Security Council.

4. The Presidency may at the request of the Prosecutor amend the
indictment, in which case it shall make any necessary orders to ensure
that the accused is notified of the amendment and has adequate time to
prepare a defence.

5. The Presidency may make any further orders required for the conduct
of the trial, including an order:

(a) determining the language or languages to be used during the
trial;

~ (b) requiring the disclosure to the defence, within ¥ sufficient
time before the trial to enable the preparation of the defence, of
documentary or other evidence available to the Prosecutor, whether or
not the Prosecutor intends to rely on that evidence;

(c) providing for the exchange of information between the
Prosecutor and the defence, so that both parties are sufficiently aware
of the issues to be decided at the trial; ’

(d) providing for the protection of the accused, victims and
witnesses and of confidential information.



373
g8 Article 28

Arrest

1 At any time after an investigation has been initiated, the
p;esidency may at the request of the Prosecutor issue a warrant for the
provisional arrest of a suspect if:

(a) there is probable cause to believe that the suspect may have
committed a crime within the jurisdiction of the Court; and

(b) the suspect may not be available to stand trial unless
provisionally arrested.

2 A suspect who has been provisionally arrested is gntitleé t?
release from arrest if the indictment has not been conglrmed within
90 days of the arrest, or such longer time as the Presidency may allow.

3 As soon as-practicable after the confirmation of the indictment,
the Prosecutor shall seek from the Presidency a war?ant for the arrestt
and transfer of the accused. The Presidency shall issue such a warran

unless it is satisfied that: , ,
(a) the accused will voluntarily appear for trial; or

(b) there are special circumstances making it unnecessary for the
time being to issue the warrant. :

4 A person arrested shall be informed at the time of arrest of the
re;sons for the arrest and shall be promptly informed of any charges.

Article 29

Pre-trial detention or release
===-trial detention or release

14 A person arrested shall be brought promptly before a judicial
officer of the State where the arrest occurred. The judicial officer
shall determine, in accordance with the procedures applicable in that

State, that the warrant has been duly served and that the rights of the
accused have been respected.

2 A person arrested may apply to the Presidency for release pending
trial. The Presidency may release the person unconditionally or on bail
if it is satisfied that the accused will appear at the trial.
~

3. A person arrested may apply to the Presidency for a determination
of the lawfulness under this Statute of the arrest or detention. If the
Presidency decides that the arrest or detention was unlawful, it shall
order the release of the accused, and may award compensation.

4. A person arrested shall be held, pending trial or release on bail,
in an appropriate place of detention in the arresting State, in the State
in which the trial is to be held or if necessary, in the host State.



374
Article 30

Notification of the indictment

1 The Prosecutor shall ensure that a person who has been arrested is
personally served, as soon as possible after being taken into custody,
with certified copies of the following documents, in a language
understood by that person:

(a) in the case of a suspect provisionally arrested, a statement
of the grounds for the arrest;

(b) in any other case, the confirmed indictment;
(c) a statement of the accused’s rights under this Statute.

25 In any case to which paragraph (1) (a) applies, the indictment
shall ‘be served on the accused as soon as possible after it has been
confirmed.

3 If, 60 days after the indictment has been confirmed, the accused is
not in custody pursuant to a warrant issued under article 28 (3), or for
some reason the requirements of paragraph 1 cannot be complied with, the
Presidency may on the application of the Prosecutor prescribe some other
manner of bringing the indictment to the attention of the accused.

Article 31

Persons made available to assist in a prosecution

1, The Prosecutor may request a State party to make persons available
to assist in a prosecution in accordance with paragraph 2.

2. Such persons should be available for the duration of the
prosecution, unless otherwise agreed. They shall serve at the direction
of the Prosecutor, and shall not seek or receive instructions from any
Government or source other than the Prosecutor in relation to their s
exercise of functions under this article.

z i The terms and conditions on which persons may be made available

under this article shall be approved by the Presidency on the
recommendation of the Prosecutor.

PART 5. THE TRIAL

¢ Article 32

Place of trial

Unless otherwise decided by the Presidency, the place of the trial
"will be the seat of the Court.
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Article 33 '

Applicable law

The Court shall apply:

(a) this Statute;

(b) applicable treaties and the princi

. ’ Ples and rules of general
intermational law; and

(c) to the extent applicable, any rule of national law.

Article 34

Challenges to jurisdiction
Challenges“to the jurisdictio

n of the Cour i
accordance with the Rules: v SR e
(a) prior to or at the c
: ommencement of the i
Or any interested State; and S Lot Recueed

(b) at any later stage of the trial, by an accused.

Article 35

Issueg of admissibilitv

The Court may, on application by the accused or at the reques; of
an interested State at any time prior to the commencement of the trial,
or of its own motion, decide, having regard to the purposes of this
Statute set out in the preamble, that a case before it is inadmissible on
the ground that the crime in gquestion:

(a) has been duly investigated by a State with jurisdiction over
it, and the decision of that State not to proceed to a prosecution 1s
apparently well-founded;

(b) is under investigation by a State which has or may have
jurisdiction over it, and there is no reason for the Court to take any
further action for the time being with respect to the crime; or

(c) is not of such gravity to justify further action by the

Court. -

Article 36
Procedure under articles 34 and 35

1 In proceedings under articles 34 and 35, the accused and the
complainant State have the right to be heard.

2 Proceedings under articles 34 and 35 shall be decided by the Trial
Chamber, unless it considers, having regard to the importance of the

issues involved, that the matter should be referred to the Appeals
Chamber.
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"Article 37

Trial in the presence of the accused

1 As a general rule, the accused should be present during the trial.

2. The Trial Chamber may order that the trial proceed in the absence
of the accused if:

(a) the accused is in custody, or has been released pending
trial, and for reasons of security or the ill-health of the accused it ig
undesirable for the accused to be present;

(b) the accused ig continuing to disrupt the trial; or

(c) the atcused has escaped from lawfg} Custody under this
Statute or has broken bail.

3. The Chamber shall, if it makes an order under paragraph 2, ensure
that the rights of the accused under this Statute are respected, and in
particular:

(a) that all reasonable steps have been taken to inform the
accused of the charge; and 1

(b) that the accused is legally represented, if necessary by a
lawyer appointed by the Court.

4. In cases where a trial cannot be held because of the deliberate
absence of an accused, the Court may establish, in accordance with the
Rules, an Indictment Chamber for the purpose of:

(a) recording the evidence;

(b) considering whether the evidence establishes a prima facie
case of a crime within the jurisdiction of the Court; and

() issuing and publishing a warrant of arrest in respect of an
accused against whom a prima facie case ig established.

5. If the accused is subsequently tried under this Statute:

(a) the record of evidence before the Indictment Chamber shall be
admissible; ) v

(b) any judge who was a member of the Indictment Chamber may not

be a member of the Trial Chamber.
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Article 38
) Functions andvgowers of the Trial Chamber
1. Aé the commencement of the trial, the Trial Chamber shall:
(a) have the indictment read;
(b) ensure that articles 27 (5) (b) and 30 have been complied

with sufficiently in advance of the trial to enable adequate preparation
of the defence;

(e) satisfy itself that the other rights of the accused under
this Statute have been respected; and

(d) allow the accused to enter a plea of guilty or not guilty.
20 The Chambef shall ensure that a trial is fair and expeditious and
is conducted in accordance with this Statute "and the Rules, with full
respect for the rights of the accused and due regard for the protection
of victims and witnesses.

- The Chamber may, subject to the Rules, hear charges against more
than one accused arising out of the same factual situation.

4. The trial shall be held in public, unless the Chamber determines
that certain proceedings be in closed session in accordance with
article 43, or for the purpose of protecting confidential or sensitive
information which is to be given in evidence.

5. The Chamber shall, subject to this Statute and the Rules have,
inter alia, the power on the application of a party or of its own motion,
to: ’

(a) issue a warrant for the arrest and transfer of an accused who
is not already in the custody of the Court;

(b) require the attendance and testimony of witnesses;

{c) require the production of documentary and other evidentiary
materials;

(d) rule on the admissibility or relevance of evidence;

(e) Protect confidential information; and
(£) maintain order in the course of a hearing.
6. The Chamber shall ensure that a complete record of the trial, which

accurately reflects the pProceedings, is maintained and preserved by the
Registrar.



378

Article 39

- Principle of legality (nullum crimen sine lege):

An accused shall not be held guilty:

(a) in the case of a prosecution with respect to a crime Feferred
to in article 20 (a) to (d), unless the act or omission in question
constituted a crime under intermatiomnal law;

(b) in the case of a prosecution with respect to a crime referred
to in article 20 (e), unless the treaty in question was applicable to the
conduct of the accused;

at the time the act or omission occurred.

Article 40

Presumption of innocence
=-=sumption of innocence

An accused shall be presumed innocent until

roved ilty §
accordance with law, > TSRy 4n

C The onus is on the Prosecutor to establish the
guilt of the accused beyond reasonable doubt.

Article 41

Rights of the accused

2 8 In the determination of any charge under this Statute, the accused
is entitled to a fair and public hearing, subject to article 43, and to
the following minimum guarantees:

(a) to be informed promptly and in detail, in a language which
the accused understands, of the nature and cause of the charge;

(b) to have adequate time and facilities for the preparation of
the defence, and to communicate with counsel of the accused’s choosing;

(c) to be tried without undue delay;

(d) subject to article 37 (2), to be present at the trial, to
conduct the defence in person or through legal assistance of the

-
accused’s choosing, to be informed, if the accused does not have legal
asslstance, of this right and to have legal assistance assigned by the

Court, without payment if the accused lacks sufficient means to pay for
such assistance;

' (e) £o examine, or have examined, the prosecution witnesses and
to obtain the attendance and examination of witnesses for the defence
under the same conditions as witnesses for the prosecution;
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(£) if any of the proceedings of or documents presented to the
Court are not in a language the accused-understands and speaks, to have, -
free of any cost, the assistance of a competent interpreter and such
translations as are necessary to meet the requirements of fairness;

(g) not to be compelled to testify or to confess guilt.
25 Exculpatory evidence that becomes available to the Procuracy prior
to the conclusion of the trial shall be made available to the defence.

In case of doubt as to the application of this paragraph or as to the
admissibility of the evidence, the Trial Chamber shall decide.

Article 42 .

Non bis in idem

o 1% No person shall be tried before any other court for acts
constituting a crime of the kind referred to.in article 20 for which
that person has already been tried by the Court.

2 A person who has been tried by another court for acts constituting
a crime of the kind referred to in article 20 may be tried under this
Statute only if: :

(a) the acts in question were characterized by that court as an
ordinary crime and not as a crime which is within the jurisdiction of the
Court; or

(b) the proceedings in the other court were not impartial or
independent or were designed to shield the accused from intermational
criminal responsibility or the case was not diligently prosecuted.

i In considering the penalty to be imposed on a person convicted
under this Statute, the Court shall take into account the extent to which
a penalty imposed by another court on the same person for the same act
has already been served. .

Article 43

Protection of the accused, victims and witnesses

The Court shall take necessary measures available to it to protect
the accused, victims and witnesses and may to that end conduct closed
proceedings or allow the presentation of evidence by electronic or other
special means. ot



Article 44

Evidence
2 148 Before testifying, each witness shall, in accordance with the
Rules, give an undertaking as to the truthfulness of the evidence to be
given by that witness.

2. States parties shall extend their laws of perjury to cover evidence
given under this Statute by their nationals, and shall cooperate with the
Court in investigating and where appropriate prosecuting any case of
suspected perjury.

3. The Court may require to be informed of the nature of any evidence
before it is offered so that it may rule on its relevance or
admissibility.

4. The Court shall not require proof of facts of common knowledge but
may take judicial notice of them. -

5. Evidence obtained by means of a serious violation of this Statute
or of other rules of intermatiomal law shall not be admissible.

Article 45

Quorum and judagment

1. At least four members of the Trial Chamber must be present at each
stage of the trial.

2. The decisions of the Trial Chamber shall be taken by a majority of
the judges. At least three judges must concur in a decision as to
conviction or acguittal and as to the sentence to be imposed.

A, If after sufficient time for deliberation a Chamber which has been
reduced to four judges is unable to agree on a decision, it may order a
new trial.

4. The deliberations of the Court shall be and remain secret.

5. The judgment shall be in writing and shall contain a full and
reasoned statement of the findings and conclusions. It shall be the sole
judgment issued, and shall be delivered in open court.

Article 46 v
Sentencing -
1 In thé event of a conviction, the Trial Chamber shall hold a

further hearing to hear any evidence relevant to sentence, to allow the
Prosecutor and the defence to make submissions and to consider the
appropriate sentence to be imposed.

2 In imposing sentence, the Trial Chamber should take into account
such factors as the gravity of the crime and the individual circumstances
of the convicted person.
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Y ticle 47

Applicable penalties

1. The Court may impose on a person convicted of a crime under this
Statute one or more of the following penalties:

(a) a term of life imprisonment, or of imprisonment for a
specified number of years;

(b) a fine.

2. In determining the length of a term of imprisonment or the amount
of a fine to be imposed, the Court may have regard to the penalties
provided for by the law of:

(a) the State of which the convicted person is a national;

(b) the State where the crime was committed; and

(c) the State which had custody of and jurisdiction over the
accused.

3% Fines paid may be transferred, by order of the Court, to one or
more of the following:

(a) the Registrar, to defray the costs of the trial;
(b) a State the nationals of which were the victims of the crime;

(c) a trust fund established by the Secretary-General of the
United Nations for the bznefit of victims of crime.

PART 6. APPEAL AND REVIEW

Article 48

Apveal against judament or sentence

1. The Prosecutor and the convicted person may, in accordance with the
Rules, appeal against a decision under articles 45 or 47 on grounds of
procedural error, error of fact or of law, or disproportion between the
crime and the sentence.

2. Unless the Trial Chamber otherwise orders, a convicted person shall

remain in custody pending an appeal.
~

Article 49
Proceedings on appeal
1. The Appeals Chamber has all the powers of the Trial Chamber.
2 If the Appeals Chamber finds that the proceedings appealed from

were unfair or that the decision is vitiated by error of fact or law, it
may: .
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(a) if the appeal is brought by the convicted person, reverse or
amend the decision, or, if necessary, order a new trial;

(b) if the appeal is brought by the Prosecutor against an
acquittal, order a new trial. '

3. If in an appeal against sentence the Chamber finds that the
sentence is manifestly disproportionate to the crime, it may vary the
sentence in accordance with article 47.
4. The decision of the Chamber shall be taken by a majority of the
judges, and shall be delivered in open court. Six judges constitute a
quorum.
5% Subject to article 50, the decision of the Chamber shall be final.

Article S50

Revision

s 8 The convicted person or the Prosecutor may, in accordance with the
Rules, apply to the Presidency for revision of a conviction on the ground
that evidence has been discovered which was not available to the
applicant at the time the conviction was pronounced or affirmed and which
could have been a decisive factor in the conviction.
25 The Presidency shall request the Prosecutor or the convicted

person, as the case may be, to present written observations on whether
the application should be accepted.

i 8 If the Presidency is of the view that the new evidence could lead
to the revision of the conviction, it may:

(a) reconvene the Trial Chamber;
(b) constitute a new Trial Chamber; or
(<€) refer the matter to the Appeals Chamber;

with a view to the Chamber determining, after hearing the parties,
whether the new evidence should lead to a revision of the conviction.

PART 7. INTERNATIONAL COOPERATION AND JUDICIAL ASSISTANCE

Article 51

Cooperation and judicial assistance

s 5 States parties shall cooperate with the Court in connection with
criminal investigations and proceedings under this Statute.

2. The Registrar may transmit to any State a request for cooperation
and judicial assistance with respect to a crime, including, but not

limited to:

(a) the identification and location of persons;
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(b) the taking of testimony and the production of evidence;
(c) the service of documents;
(d) the arrest or detention of persons; and

(e) any other request which may facilitate the administration of
justice, including provisional measures as required.

3. Upon receipt of a request under paragraph 2:
(a) in a case covered by article 21 (1) (a), all States parties;
(b) in any other case, Statgs parties which have accepted the

jurisdiction of the Court with respect to the crime in guestion;

shall respond without undue delay to the request.

~

-

Article 52

Provisicnal measures

1. In case of need, the Court may request a State to take necessary
provisional measures, including the following:

(a) to provisionally arrest a suspect;
(b) to seize documents or other evidence; or

.

(c) Lo prevent injury to or the intimidation of a witness or the
destruction of evidence.

2 +The Court shall follow up a request under paragraph 1 by providing,

as soon as possible and in any case within 28 days, a formal request for
assistance complying with article 57.

Article S3

Transfer of an accused to the Court

1. The Registrar shall transmit to any State on the territory of which
the accused may be found a warrant for the arrest and transfer of an
accused issued under article 28, and shall request the cooperation of
that State in the arrest and transfer of the accused.
2. Upon receipt of a request under paragraph 1:

(a) all States parties:

(i) in a case covered by article 21 (1) (a), or

(ii) which have accepted the jurisdiction of the Court with
respect to the crime in question;

shall, subject to paragraphs 5 and 6, take immediate steps to arrest and
transfer the accused to the Court;
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st (B) in the case of a crime to which article 20 (e) applies, a
State party which is a party to the_treat? in question but which has not
accepted the Court’s jurisdiction with respect to that crime shall, if it
decides not to transfer the accused to the Court, forthwith take all
necessary steps to extradite the accused to a requesting State or refer
the case to its competent authorities for the purpose of prosecution;

(c) in any other case, a State party shall consider whether it
can, in accordance with its legal procedures, take steps to arrest and

transfer the accused to the Court, or whether it should take steps to
extradite the accused to a requesting State or refer the case to its
competent authorities for the purpose of prosecution.

3. The transfer of an accused to the Court constitutes, as between
States parties which accept the jurisdiction of the Court with respect to
the crime, sufficient compliance with a provision of any treaty requiring
that 4 suspect be extradited or the case referred to the competent
authorities of the reguested State for the purpose of prosecution.

4. A State party which accepts the jurisdiction of the Court with
respect to the crime shall, as far as possible, give priority to a
request under paragraph 1 over requests for extradition from other
States.

5. A State party may delay complying with paragraph 2 if the accused
ig in its custody or control and is being proceeded against for a serious
crime, or serving a sentence imposed by a court for a crime. It shall
within 45 days of receiving the request inform the Registrar of the
reasons for the delay. In such cases, the requested State:

(a) may agree to the temporary transfer of the accused for the
purpose of standing trial under this Statute; or

(c) shall comply with paragraph 2 after the prosecution has been
completed or abandoned or the sentence has been served, as the case may
be.

€ A State party may, within 45 days of receiving a request under
paragraph 1, file a written application with the Registrar requesting the
Court to set aside the request on specified grounds. Pending a decision
of the Court on the application, the State concerned may delay complying
with paragraph 2 but shall take any provisional measures necessary to
ensure that the accused remains in its custody or control.

Article 54

Obligation to extradite or prosecute

but which h
4S not accepted the Court’s jurisdiction with respect to th
e

crime for the purposes of i
article 21 (1) (b i ;
necessary steps to extradite the suspect éo)a(l)'Shall i e

that purpose.
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s Article S5

Rule of speciality

> ' A person transferred to the Cou
su?ject to prosecution or punishment
which the person was transferred.

rt under article 53 shall not be
for any crime other than that for

2 . gvidence provided under this Part
providing it so requests, be used as evidence for
t?at for which it was provided, unless this is ne
right of an accused under article 41 (2). :

35 The Court may request the Sta
of paragraphs 1 or 2,
request.

: te concerned to waive “he requirementsg
or the reasons and purposes specified in the

Article 56

Cooperation with States not parties to this Statute

- States not parties to this Statute may assist in relation to the
:: lers Feferred Lo in this Part on the basis of comity, a unilateral
claration, an ad hoc arrangement or other agreement with the Court

Article 57

Communications and documentation

; 08 Requests under this Part shall be in writing, or be forthwith
reduced to writing, and shall be between the competent naticnal authority
and the Registrar. States parties shall inform the Registrar of the name
and address of their national authority for this purpose.

2. When appropriate, communications may also be made through the
International Criminal Police Organization.

3 A request under this Part shall include the following, as
applicable:

(a) a brief statement of the purpose of the request and of the
assistance sought, including the legal basis and grounds for the request;

(b) information concerning the person who is the subject of the
request on the evidence sought, in sufficient detail to enable
s 1 . 4
idegtification;

(c) a brief description of the essential facts underlying the
request; and

(d) information concerning the complaint or charge to which the
request relates and of the basis for the Court’s jurisdiction.

4. A requested State which considers the information provided
insufficient to enable the request to be complied with may seek further
particulars.
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Article S8
Recognition of judaments

States parties undertake to recognize the judgments of the Court.

Article 59

Enforcement of sentences

1. A sentence of imprisonment shall be served in a State designated by
the Court from a list of States which have indicated to the Court their
willingness to accept convicted persons.

2. If Mo State is designated under paragraph 1, the sentence of

imprisonment shall be served in a prison fdcility made available by the
host State.

3. A sentence of imprisonment shall be subject to the supervision of
the Court in accordance with the Rules. '

Arzicle 60

7 .
Pardon, pargle and ccmmutation of sentences

1. If, under a generally applicable law of the State of imprisonment,
a person in the same circumstances who had been convicted for the same
conduct by a court of that State would be eligible for pardon, parole or
commutation of sentence, the State shall so notify the Court.

2. If a notification has been given under paragraph 1, the prisoner
may apply to the Court in accordance with the Rules, seeking an order for
pardon, parole or commutacion of the sentence.

3 £ the Presidency decides that an application under paragraoh 2 is
apparently well-founded, it shall convene a Chamber of five judges to
consider and dacide whether in the interests-of justice :the person
convicted should be pardoned or paroled or the sentence commutad, and on
what basis.

4. When imposing a sentence of imprisonment, a Chamber may stipulate
that the sentence is to be served in accordance with specified laws as to
pardon, parole or commuczacion of sentence of the State of imprisonmenc.
The consent of the Court.is not.required.to subsequent «action by that
State in conformity with those laws, but the Court shall be given at
least 45 days’ notice of any decision wnich might materially aSfect the
terms or tent of the imprisonment.

5 Except as provided in paragraphs 3 and 4, a person serving a

sentence ‘imposed by the Court is not to be released before the expiry of
the sentence.
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Annex

Crimes opursuant to Treaties (see ar:. 20 (e))

1% Grave breaches of:

(i) the Geneva Convention for the Amelioration of the Condition of
the Wounded and Sick in Armed Forces in the Field of.
12 August 13949, as defined by ticle S0 of that Convention;

(ii) the Geneva Convention for the Amelioration of the Condition of
Wounded, Sick and -Shipwraecked Members of Armed Forces at Sea
qE 12 August 1949, as defined by Article 51 of thact
Convention; .

(iii) the Geneva Convention relative to the Treatment of Prisoners

of War of 12 August 1949, as defined by Article 130 of that
Convention;

(iv) the Geneva Convention relative to the Protection of Civilian
Persons in Time of War of 12 August 1949, as defined by
Article 147 of that Convention;

(v) Protocol I Additional to the Geneva Conventicns of
12 August 1949 and relating to the Protaction of Victims of
Intermational Armed Conflicts of 8 June 1977, ds defined by
Article 85 of that Protocol.

2= The unlawful seizure of aircraft as defined by Article 1 of the

Hague Convention for the Suppression of Unlawful Seizurs of Aircraft of
16 December 1370. '

s The crimes defined by Articls L of the Montreal Convention for the
Suppression of Unlawful Act3 against the Safety of Civil Aviation of
23 September 1971.

4. Apartheid and related crimes as defined by Article II of the
International Convention on the Suppression and Punishment of the Czime
of Apartheid of 30 November 1973.

5. The crimes defined by Article 2 of the Convention on the Prevention.
and Punishment of Crimes against Intermationally Protected Persons,
including Diplomatic Agents of 14 December 1973.

6. Hostage-taking and related crimes as defined by Article 1. of the
International Convention against the Taking of Hostages of
17 Decembex 1979.

~
7. The crime of torture made punishable pursuant to Article 4 of the
Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment of 10 December 1984.

8. The crimes defined by Article 3 of the Convention for the
Suppression of Unlawful Acts against the Safety of Maritime Navigation of
10 March 1988 and by Article 2 of the Protocol for the Suppression of
Unlawful Acts against the Safety of Fixed Platforms Located on the
Continental Shelf of 10 March 1988.
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9. Crimes involving illicit traffic in narcotic drugs and psychotropic
substances as envisaged by Article 3 (1) of the United Nations Convention
against Illicit Traffic in Narcotic Drugs and Psychotropic Substances

of 20 -December 1988 which, having regard to Article 2 of the Convention,
are crimes with an intermational dimension. ‘
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