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KEYWORDS: DIPLOMATIC PROTECTION / SHAREHOLDERS / JURISTIC PERSONS /
INTERNATIONAL COURT OF JUSTICE / BARCELONA TRACTION / ELSI / DIALLO

PARIYAPA LAPANANT: DIPLOMATIC PROTECTION FOR JURISTIC PERSONS

AND THEIR SHAREHOLDERS : A STUDY ON THE JUDGMENTS OF THE

INTERNATIONAL COURT OF JUSTICE BETWEEN 1970 - 2010. ADVISOR:

PROF. CHUMPHORN PACHUSANOND, Ph.D., 189 pp.

Diplomatic Protection, one of the channels of claims by a State on
behalf of its nationals, has been accepted as International Customary Law. Juristic
persons and their shareholders shall also be diplomatically protected as natural
persons. There was, however, no resolution at some points. Firstly, which State
would be qualified to protect those injured corporations? Secondly, diplomatic
protection by the national State of shareholders when the corporation is directly
injured, such injury may also affect the rights and interests of those who hold
shares. A question has arisen under ‘International law” whether the shareholders’

national State can exercise diplomatic protection to its own nationals or not.

After Barcelona Traction Case, ELSI Case and Diallo Case as well as Draft
Articles on Diplomatic Protection, rules relating to diplomatic protection to juristic
persons and their shareholders have been clarified in details with some newly
established legal conditions. The decisions of the courts in these three cases
confirm that only violated persons can enjoy the right to claim; therefore, when
the corporation is directly injured, only its national State can exercise diplomatic
protection by claiming on its behalf according to general rules. Only under certain
limited conditions, the national State of shareholders can also exercise diplomatic

protection, even though the corporation is directly injured.

When the principles of diplomatic protection for juristic persons and their
shareholders have been clarified, States can estimate advantages and

disadvantages prior to the exercise of diplomatic protection.

Field of Study: Laws Student's Signature

Academic Year: 2013 Advisor's Signature
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1 Stephen Verosta, "Denial of Justice," in Encyclopedia of Public International Law (1987).
AV, Freeman, International Responsibility of States for Denial of Justice(New York1970). P.406.
. "Responsibility of States ", in Research in International Law l[(Harvard Law School, 1929). P. 134.
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" Chittharanjan F. Amerasinghe, Diplomatic Protection(2008). P.41.

" The Ambatielos Claim, 111(6 March 1956).P.111

® Richard Francis, Maxims of Quity (1727). ‘ex dolo malo non oritur actio’, ‘ex iniuria non oritur ius’, ‘nemo ex
suo delicto meliorem conditionem facere potest’, nullus commodum capere potest de sua proprio inniuria’ Wag

‘he who comes to equity for relief must come with clean hands’
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** Alexander Shapovalov, "Should a Requirement of “Clean Hands” Be a Prerequisite to the Exercise of Diplomatic
Protection? Human Rights Implications of the International Law Commission’s Debate," American University
International Law Review 20, no. 4 (2005).

' Six Report of the International Law Commission on Diplomatic Protection, U.N. International law Commission,
57th Sess., at 2, U.N. Doc. A/CN.4/546 (2005)
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' Amerasinghe, Diplomatic Protection. P.217.
¥ The Frierdich and Co (1905).
%0 Diplomatic Protection; ibid. P. 218.

o International Law Commission, "Diplomatic Protection,"(2005). Para.230.
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* The Interhandel Case,(1959).

2 Borchard, Diplomatic Protection of Citizens Abroad(New York: Kraus Reprint Co, 1970). See also Chittharanjan F.
Amerasinghe, The Exhaustion of Procedural Remedies(1963).

# Chittharanjan F. Amerasinghe, State Responsibility for Injuries to Aliens(1976).P. 170.
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» Chittharanjan F. Amerasinghe, Local Remedies in International Law, 2 ed.(2004). P. 151.
% Chittharanjan F. Amerasinghe, State Responsibility for Injuries to Aliens.(1976).

*" The Interhandel Case. (1959)

% Norwegian Loans,(1957). p. 9.
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* The Interhandel Case. (1959). p.6.

. Norwegian Loans. (1975) p.10.

* Ibid., pp.39.
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Convention for the Settlement of Disputes between States and Nationals of Other

** El Oro Mining and Railway Co (1931). pp.191
* The Interhandel Case. (1957)
* The Interhandel Case (1959), Dissenting Opinion of Judge Armand-Ugon, para.3.

*" "The Us-Mexican General Claims Commission Convention," (1923). Article 2 “the high contracting parties agreed
that no claim shall be disallowed or rejected by the Commission by the application of the general principle of
international law that the legal remedies must be exhausted as a condition precedent to the validity or

allowance of any claim”
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*® "The Convention for the Settlement of Disputes between States and Nationals of Other States." Article 26
“Consent of the parties to arbitration under this Convention shall, unless otherwise stated, be deemed consent
to such arbitration to the exclusion of any other remedy. A Contracting State may require the exhaustion of local
administrative or judicial remedies as a condition of its consent to arbitration under this Convention.”

* Electronica Sicula SP.A. (1989).

* "Draft Convention on Nationality." 1929. Part I. Nationality, vol. 23, pp. 13-79. “The status of a natural person

who is attached to a state by the tie of allegiance.”
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“ "Agreement between the Government of the Kingdom of Thailand and the Government of the State of Israel
for the Reciprocal Promotion and Protection of Investments." Article 1 (3).

* “Agreement between the Government of The United Kingdom of Great Britain and Northern Ireland and the
Government of Thailand for the Promotion of the Investment of Capital and for the Protection of Investments.”
Article 2 (2).
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© “Agreement between the Government of the Kingdom of Thailand and the Government of the Republic of
Korea for the Promotion and Protection of Investments.” Article 1(2).

“ “Agreement between the Government of The Kingdom of Thailand and the Government of the Hong Kong
Special Administrative Region of the People’s Republic of China for the Promotion and Protection of

Investments.” Article 1 (4).
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45 "General Agreement of Trade in Services; Gats."
“Juridical person of another Member” means a juridical person which is either:
(i) constituted or otherwise organized under the law of that other Member, and is engaged in substantive business
operations in the territory of that Member or any other Member; or
(i) in the case of the supply of a service through commercial presence, owned or controlled by:
1. natural persons of that Member; or
2. juridical persons of that other Member identified under subparagraph (i)”
“q juridical person is:
(i) “owned” by persons of a Member if more than 50 per cent of the equity interest in it is beneficially owned by
persons of that Member,
(i) “controlled” by persons of a Member if such persons have the power to name a majority of its directors or
otherwise to legally direct its actions;
(iif) “affiliated” with another person when it controls, or is controlled by, that other person; or when it and the

other person are both controlled by the same person;”
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*" Article 73 (f) the term “enterprise of the other Party” means an enterprise which is either:

(i) constituted or otherwise organized under the law of the other Party and is engaged in substantive business
operations in that other Party; or

(i) in the case of the supply of a service through commercial presence, owned or controlled by:

(AA) natural persons of the other Party; or

(BB) enterprises of the other Party identified under subparagraph (i) above;”
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* Article 73 (g) an enterprise is:

(i) “owned” by persons of a Party or a non-Party if more than 50 per cent of the equity interest in it is beneficially
owned by such persons;

(i) “controlled” by persons of a Party or a non-Party if such persons have the power to name a majority of its
directors or otherwise to legally direct its actions; and

(iii) “affiliated” with another person when it controls, or is controlled by, that other person; or when it and the
other person are both controlled by the same person;

¥ Nottebohm,(1955). P. 20.

“It is for every sovereign State, to settle by its own legislation the rules relating to the acquisition of its
nationality, ... It is not necessary to determine whether international law impose any limitations on its freedom of
decision in this domain.”

*Ibid. p. 20-21.
“To exercise protection, to apply to the court, is to place oneself on the plane of international law. It is

international law which determines whether a State is entitled to exercise protection and to seise the Court.”
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* Aktiebolagslag, 29 ch 1 § (SFS 2005:551).

% Civil Code of Ukraine 2003, art 92; Law on Joint Stock Companies 1998, art 63.

o Companies Act 2006, s 172(1).

* Dutch Civil Code, art 2:9.
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* Business Corporation Law of New York §717 and 719.

% The International Law of Investment Claims (Cambridge University Press 2009) para 789.
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o German Stock Corporation Act, Aktiengesetz, § 147-148; and see C PauL, ‘Derivative Actions under English and
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Ben Juratowitch,. "Diplomatic Protection of Shareholders." The British Year Book of International Law (2011).
p.13-14.
" Mexican Eagle Oil Company Case,(1938-1947).

" See A Kiss, ‘La protection diplomatique des actionnaires dans la jurisprudence et la pratique internationales’ in
La personnalite' morale et ses limites (Librairie Ge'ne'rale de Droit et de Jurisprudence, Paris 1960) 179, 190-192;
cf B Weston, International Claims: Post-War French Practice (Syracuse University Press 1971) 167-171.

” Caflisch, La Protection des Socie'te’'s Commerciales et des Intere’ts Indirects en Droit International Public 203.
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* "The United Kingdom Rules Regarding the Taking up of International Claim by Her Majesty’s Government." July
1983. Rule V.

“Where a UK national has an interest, as a shareholder or otherwise, in a company incorporated in
another State, and that company is injured by the acts of a third State, HMG may normally take up his claim only
in concert with the government of the State in which the company is incorporated. Exceptionally, as where the

company is defunct, there may be independent intervention.”
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®! “Restatement of the Law Second, Foreign Relations Law of the United States: Responsibility of States for
Injuries to Aliens” (American Law Institute), §173

Alien Shareholder of Corporation Having Nationality of Third State,

“When an alien corporation, in which an alien of different nationality is directly or indirectly a
shareholder, is injured by conduct attributable to a state that is wrongful under international law, the state is
responsible for the consequent injury to the alien to the extent of his interest in the corporation, if

(@) a significant portion of the stock of corporation is owned by the alien or by other aliens who are not

nationals of the state to which the conduct is attributable or of the state of which the corporation is a

national,
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(b) the corporation fails to obtain reparation for the injury,

(c) such failure is due to causes over which the alien or such other alien shareholders cannot exercise
control, and

(d) a claim for the injury to the corporation has not been waived or settle by the corporation or by the

state of which it is a national.”
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* "The United Kingdom Rules Regarding the Taking up of International Claim by Her Majesty’s Government." July
1983. Rule VI

“Where a UK national has an interest, as a shareholder or otherwise, in a company incorporated in
another State and of which it is therefore a national, and that State injures the company, HMG may intervene to

protect the interests of that UK national.”
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®  “Restatement of the Law Second: Foreign Relations Law of the United States: Responsibility of States for

Injuries to Aliens” (American Law Institute), §172

Alien Shareholder of Domestic Corporation,

“When a domestic corporation, in which as alien is directly or indirectly a shareholder, is injured by
action attributable to a state that would be wrongful under international law if the corporation were an alien
corporation, the state is not responsible under international law for the injury to the corporation. The state is,
however, responsible for the consequent injury to the alien to the extent of his interest in the corporation, if

(@) a significant portion of the stock of the corporation is owned by the alien or other aliens of whatever
nationality,

(b) the state knows or has reason to know of such ownership at the time of the conduct causing the injury
to the corporation,

() the corporation fails to obtain reparation for the injury,

(d) such failure is due to causes over which the aliens or other alien shareholders cannot exercise control
and,

(e) a claim for the injury to the corporation has not been voluntarily waived or settled by the corporation.”
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3.1 AR Barcelona Traction, Light and Power Company, Limited, 1970
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' “l. to adjudge and declare that the measures, acts, decisions and omissions of the organs of the Spanish

State described in the present Memorial are contrary to international law and that the Spanish State is under an
obligation towards Belgium to make reparation for the consequential damage suffered by Belgian nationals,
natural and juristic persons, shareholders in Barcelona Traction;

Il. to adjudge and declare that this reparation should, as far as possible, annul all the consequences
which these acts contrary to international law have had for the said nationals, and that the Spanish State is there-
fore under an obligation to secure, if possible, the annulment by administrative means of the adjudication in
bankruptcy and of the judicial and other acts resulting therefrom, obtaining for the said injured Belgian nationals
all the legal effects which should result for them from this annulment; further, to determine the amount of the
compensation to be paid by the Spanish State to the Belgian State by reason of all the incidental damage
sustained by Belgian nationals as a result of the acts complained of, including the deprivation of enjoyment of
rights and the expenses incurred in the defence of their rights;

lll. to adjudge and declare, in the event of the annulment of the con- sequences of the acts
complained of proving impossible, that the Spanish State shall be under an obligation to pay to the Belgian State,
by way compensation, a sum equivalent to 88 per cent. of the sum of $88,600,000 arrived at in paragraph 379 of
the present Memorial, this compensation to be increased by an amount corresponding to all the incidental mage
suffered by the said Belgian nationals as the result of the acts complained of, including the depr