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# # 5386018234 : MAJOR LAWS
KEYWORDS: THE FAIR DEBT COLLECTION BILL B.E. ...

PIYANUCH AROONRUNG: LEGAL MEASURES ON CONSUMER PROTECTION FOR
PERSONAL LOAN IN DEBT COLLECTION : A CASE STUDY OF THE FAIR DEBT
COLLECTION BILL B.E. .... ADVISOR: KANAPHON CHANHOM, Ph.D., 347 pp.

The situation of Thailand economic that continuous rising. One reason that effect
from domestic consumption are increase, And one reason come from factor of business
competitive situation of Bank and Non-Bank. By the way, Personal loan is the loan of financial
service that biggest port of customer to use it. And this port is mostly default on payment
too. Because the customers unnecessary must have high revenue and assets guarantee. That
reasons are make the collector use unfair collection method for violate to debtors, and effect
of unfair collection methods are make for debtors life, assets are not safety or disturb

personal life of them too.

For the present time, Thailand not has a specific law for control collector and
collection method same as The United states of America, Norway or Australia. If collectors
use unfair collection method to debtors are Criminal Code, Civil and commercial Code or
another laws that association to be guilty as malfeasance. By the way, in the present time
these laws are not enough for protect personal loan debtors from collectors. So, Main
objective of “THE FAIR DEBT COLLECTION BILL B.E. ....” for Thailand has specific law about
truly collection control and decrease social problem from untruly collection control too. In
opinion of writer, the Bill have something wrong and that should be improve for more

suitable to achieve the main objective of law.

As a result, this thesis aims to study the problems and obstacles from related of
laws include “THE FAIR DEBT COLLECTION BILL B.E. ...” and any methods for untruly
collection problem solving. For searching the suitable ways from literature and related of laws
for given more suggestion to improve related of laws, “THE FAIR DEBT COLLECTION BILL B.E.

and any methods. For actually decrease social problem from collectors that use unfair

collection method to debtors.

Field of Study: Laws Student's Signature

Academic Year: 2013 Advisor's Signature
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ngwmaﬂs:mﬂﬁv%’gam’%m : THE FAIR DEBT COLLECTION PRACTICES ACT 1977
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THE FAIR DEBT COLLECTION PRACTICES ACT 1977

As Amended by Public Law 104-208, 110 Stat. 3009 (Sept. 30, 1996)

An Act to amend the Consumer Credit Protection Act to prohibit abusive practices by

debt collectors.

Be it enacted by the Senate and House of Representatives of the United States of

America in Congress assembled,

That the Consumer Credit Protection Act (15 U.S.C. 1601 et seq.) is amended by

adding at the end thereof the following new title:

TITLE VIl — DEBT COLLECTION PRACTICES

§ 801. Short Title

This title may be cited as the “Fair Debt Collection Practices Act.”
§ 802. Congressional findings and declaration of purpose

(a) There is abundant evidence of the use of abusive, deceptive, and unfair debt
collection practices by many debt collectors. Abusive debt collection practices
contribute to the number of personal bankruptcies, to marital instability, to the loss

of jobs, and to invasions of individual privacy.
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(b) Existing laws and procedures for redressing these injuries are inadequate to

protect consumers.

(c) Means other than misrepresentation or other abusive debt collection practices are

available for the effective collection of debts.

(d) Abusive debt collection practices are carried on to a substantial extent in
interstate commerce and through means and instrumentalities of such commerce.
Even where abusive debt collection practices are purely intrastate in character, they

nevertheless directly affect interstate commerce.

(e) It is the purpose of this title to eliminate abusive debt collection practices by
debt collectors, to insure that those debt collectors who refrain from using abusive
debt collection practices are not competitively disadvantaged, and to promote

consistent State action to protect consumers against debt collection abuses.
§ 803. Definitions

As used in this title

(1) The term “Commission” means the Federal Trade Commission.

(2) The term “communication” means the conveying of information regarding a debt

directly or indirectly to any person through any medium.

(3) The term “consumer” means any natural person obligated or allegedly obligated

to pay any debt.

(4) The term “creditor” means any person who offers or extends credit creating a
debt or to whom a debt is owed, but such term does not include any person to the
extent that he receives an assignment or transfer of a debt in default solely for the

purpose of facilitating collection of such debt for another.
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(5) The term “debt” means any obligation or alleged obligation of a consumer to pay
money arising out of a transaction in which the money, property, insurance or
services which are the subject of the transaction are primarily for personal, family, or

household purposes, Whether or not such obligation has been reduced to judgment.

(6) The term “debt collector” means any person who uses any instrumentality of
interstate commerce or the mails in any business the principal purpose of which is
the collection of any debts, or who regularly collects or attempts to collect, directly
or indirectly, debts owed or due or asserted to be owed or due another.
Notwithstanding the exclusion provided by clause (F) of the last sentence of this
paragraph, the term includes any creditor who, in the process of collecting his own
debts, uses any name other than his own which would indicate that a third person is
collecting or attempting to collect such debts. For the purpose of section 808(6),
such term also includes any person who uses any instrumentality of interstate
commerce or the mails in any business the principal purpose of which is the
enforcement of security interests. The term does not include (A) any officer or
employee of a creditor while, in the name of the creditor, collecting debts for such

creditor;

(B) any person while acting as a debt collector for another person, both of whom are
related by common ownership or affiliated by corporate control, if the person acting
as a debt collector does so only agedly obligated to pay any debt for persons to
whom it is so related or affiliated and if the principal business of such person is not

the collection of debts;

(0O) any officer or employee of the United States or any State to the extent that
collecting or attempting to collect any debt is in the performance of his official

duties;
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(D) any person while serving or attempting to serve legal process on any other

person in connection with the judicial enforcement of any debt;

(E) any nonprofit organization which, at the request of consumers, performs bona
fide consumer credit counseling and assists consumers in the liquidation of their
debts by receiving payments from such consumers and distributing such amounts to

creditors;
and

(F) any person collecting or attempting to collect any debt owed or due or asserted
to be owed or due another to the extent such activity (i) is incidental to a bona fide
fiduciary obligation or a bona fide escrow arrangement; (ii) concerns a debt which
was originated by such person; (iii) concerns a debt which was not in default at the
time it was obtained by such person; or (iv) concerns a debt obtained by such

person as a secured party in a commercial credit transaction involving the creditor.

(7) The term “location information” means a consumer’s place of abode and his

telephone number at such place, or his place of employment.

(8) The term “State” means any State, territory, or possession of the United States,
the District of Columbia, the Commonwealth of Puerto Rico, or any political

subdivision of any of the foregoing.

§ 804. Acquisition of location information

Any debt collector communicating with any person other than the consumer for the

purpose of acquiring location information about the consumer shall

(1) identify himself, state that he is confirming or correcting location information

concerning the consumer, and, only if expressly requested, identify his employer;
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(2) not state that such consumer owes any debt;

(3) not communicate with any such person more than once unless requested to do
so by such person or unless the debt collector reasonably believes that the earlier
response of such person is erroneous or incomplete and that such person now has

correct or complete location information;
(4) not communicate by post card,;

(5) not use any language or symbol on any envelope or in the contents of any
communication effected by the mails or telegram that indicates that the debt
collector is in the debt collection business or that the communication relates to the

collection of a debt; and

(6) after the debt collector knows the consumer is represented by an attorney with
regard to the subject debt and has knowledse of, or can readily ascertain, such
attorney’s name and address, not communicate with any person other than that
attorney, unless the attorney fails to respond within a reasonable period of time to

the communication from the debt collector.
§ 805. Communication in connection with debt collection
(a) COMMUNICATION WITH THE CONSUMER GENERALLY.

Without the prior consent of the consumer given directly to the debt collector or the
express permission of a court of competent jurisdiction, a debt collector may not

communicate with a consumer in connection with the collection of any debt

(1) at any unusual time or place or a time or place known or which should be known
to be inconvenient to the consumer. In the absence of knowledge of circumstances

to the contrary, a debt collector shall assume that the convenient time for
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communicating with a consumer is after 8 o’clock antemeridian and before 9 o’clock

postmeridian, local time at the consumer’s location;

(2) if the debt collector knows the consumer is represented by an attorney with

respect to such debt and has knowledge of, or can readily ascertain, such attorney’s
name and address, unless the attorney fails to respond within a reasonable period of
time to a communication from the debt collector or unless the attorney consents to

direct communication with the consumer; or

(3) at the consumer’s place of employment if the debt collector knows or has
reason to know that the consumer’s employer prohibits the consumer from receiving

such communication.

(b) COMMUNICATION WITH THIRD PARTIES.

Except as provided in section 804, without the prior consent of the consumer given
directly to the debt collector, or the express permission of a court of competent
jurisdiction, or as reasonably necessary to effectuate a post judgment judicial
remedy, a debt collector may not communicate, in connection with the collection of
any debt, with any person other than a consumer, his attorney, a consumer reporting
agency if otherwise permitted by law, the creditor, the attorney of the creditor, or

the attorney of the debt collector.

(c) CEASING COMMUNICATION.

If a consumer notifies a debt collector in writing that the consumer refuses to pay a
debt or that the consumer wishes the debt collector to cease further
communication with the consumer, the debt collector shall not communicate

further with the consumer with respect to such debt, except
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(1) to advise the consumer that the debt collector’s further efforts are being
terminated;

(2) to notify the consumer that the debt collector or creditor may invoke specified

remedies which are ordinarily invoked by such debt collector or creditor; or

(3) where applicable, to notify the consumer that the debt collector or creditor
intends to invoke a specified remedy. If such notice from the consumer is made by

mail, notification shall be complete upon receipt.

(d) For the purpose of this section, the term “consumer” includes the consumer’s

spouse, parent (if the consumer is a minor), guardian, executor, or administrator.
§ 806. Harassment or abuse

A debt collector may not engage in any conduct the natural consequence of which
is to harass, oppress, or abuse any person in connection with the collection of a
debt. Without limiting the general application of the foregoing, the following conduct

is a violation of this section:

(1) The use or threat of use of violence or other criminal means to harm the physical

person, reputation, or property of any person.

(2) The use of obscene or profane language or language the natural consequence of

which is to abuse the hearer or reader.

(3) The publication of a list of consumers who allegedly refuse to pay debts, except

to a consumer reporting agency or to persons meeting the requirements of section
603(f) or 604(3) of this Act.

(4) The advertisement for sale of any debt to coerce payment of the debt.
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(5) Causing a telephone to ring or engaging any person in telephone conversation
repeatedly or continuously with intent to annoy, abuse, or harass any person at the

called number.

(6) Except as provided in section 804, the placement of telephone calls without

meaningful disclosure of the caller’s identity.

§ 807. False or misleading representations

A debt collector may not use any false, deceptive, or misleading representation or
means in connection with the collection of any debt. Without limiting the general

application of the foregoing, the following conduct is a violation of this section:

(1) The false representation or implication that the debt collector is vouched for,
bonded by, or affiliated with the United States or any State, including the use of any

badge, uniform, or facsimile thereof.

(2) The false representation of

(A) the character, amount, or legal status of any debt; or

(B) any services rendered or compensation which may be lawfully received by any

debt collector for the collection of a debt.

(3) The false representation or implication that any individual is an attorney or that

any communication is from an attorney.

(4) The representation or implication that nonpayment of any debt will result in the
arrest or imprisonment of any person or the seizure, garnishment, attachment, or
sale of any property or wages of any person unless such action is lawful and the

debt collector or creditor intends to take such action.
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(5) The threat to take any action that cannot legally be taken or that is not intended

to be taken.

(6) The false representation or implication that a sale, referral, or other transfer of

any interest in a debt shall cause the consumer to
(A) lose any claim or defense to payment of the debt; or
(B) become subject to any practice prohibited by this title.

(7) The false representation or implication that the consumer committed any crime

or other conduct in order to disgrace the consumer.

(8) Communicating or threatening to communicate to any person credit information
which is known or which should be known to be false, including the failure to

communicate that a disputed debt is disputed.

(9) The use or distribution of any written communication which simulates or is falsely
represented to be a document authorized, issued, or approved by any court, official,
or agency of the United States or any State, or which creates a false impression as to

its source, authorization, or approval.

(10) The use of any false representation or deceptive means to collect or attempt to

collect any debt or to obtain information concerning a consumer.

(11) The failure to disclose in the initial written communication with the consumer
and, in addition, if the initial communication with the consumer is oral, in that initial
oral communication, that the debt collector is attempting to collect a debt and that
any information obtained will be used for that purpose, and the failure to disclose in
subsequent communications that the communication is from a debt collector,
except that this paragraph shall not apply to a formal pleading made in connection

with a legal action.
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(12) The false representation or implication that accounts have been turned over to

innocent purchasers for value.
(13) The false representation or implication that documents are legal process.

(14) The use of any business, company, or organization name other than the true

name of the debt collector’s business, company, or organization.

(15) The false representation or implication that documents are not legal process

forms or do not require action by the consumer.

(16) The false representation or implication that a debt collector operates or is

employed by a consumer reporting agency as defined by section 603(f) of this Act.
§ 808. Unfair practices

A debt collector may not use unfair or unconscionable means to collect or attempt
to collect any debt. Without limiting the general application of the foregoing, the

following conduct is a violation of this section:

(1) The collection of any amount (including any interest, fee, charge, or expense
incidental to the principal obligation) unless such amount is expressly authorized by

the agreement creating the debt or permitted by law.

(2) The acceptance by a debt collector from any person of a check or other payment

instrument postdated by more than five days unless such person is notified in writing

of the debt collector’s intent to deposit such check or instrument not more than ten

nor less than three business days prior to such deposit.

(3) The solicitation by a debt collector of any postdated check or other postdated
payment instrument for the purpose of threatening or instituting criminal

prosecution.
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(4) Depositing or threatening to deposit any postdated check or other postdated
payment instrument prior to the date on such check or instrument.

(5) Causing charges to be made to any person for communications by concealment
of the true propose of the communication. Such charges include, but are not limited

to, collect telephone calls and telegram fees.

(6) Taking or threatening to take any nonjudicial action to effect dispossession or

disablement of property if

(A) there is no present right to possession of the property claimed as collateral

through an enforceable security interest;

(B) there is no present intention to take possession of the property; or

(C) the property is exempt by law from such dispossession or disablement.

(7) Communicating with a consumer regarding a debt by post card.

(8) Using any language or symbol, other than the debt collector’s address, on any
envelope when communicating with a consumer by use of the mails or by telegram,
except that a debt collector may use his business name if such name does not

indicate that he is in the debt collection business.

§ 809. Validation of debts

(a) Within five days after the initial communication with a consumer in connection
with the collection of any debt, a debt collector shall, unless the following
information is contained in the initial communication or the consumer has paid the

debt, send the consumer a written notice containing

(1) the amount of the debt;

(2) the name of the creditor to whom the debt is owed;
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(3) a statement that unless the consumer, within thirty days after receipt of the
notice, disputes the validity of the debt, or any portion thereof, the debt will be

assumed to be valid by the debt collector;

(4) a statement that if the consumer notifies the debt collector in writing within the
thirty-day period that the debt, or any portion thereof, is disputed, the debt collector
will obtain verification of the debt or a copy of a judgment against the consumer and
a copy of such verification or judgment will be mailed to the consumer by the debt

collector; and

(5) a statement that, upon the consumer’s written request within the thirty-day
period, the debt collector will provide the consumer with the name and address of

the original creditor, if different from the current creditor.

(b) If the consumer notifies the debt collector in writing within the thirty-day period
described in subsection (a) that the debt, or any portion thereof, is disputed, or that
the consumer requests the name and address of the original creditor, the debt
collector shall cease collection of the debt, or any disputed portion thereof, until
the debt collector obtains verification of the debt or any copy of a judgment, or the
name and address of the original creditor, and a copy of such verification or
judgment, or name and address of the original creditor, is mailed to the consumer by

the debt collector.

(c) The failure of a consumer to dispute the validity of a debt under this section may

not be construed by any court as an admission of liability by the consumer.

§ 810. Multiple debts

If any consumer owes multiple debts and makes any single payment to any debt

collector with respect to such debts, such debt collector may not apply such
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payment to any debt which is disputed by the consumer and, where applicable,

shall apply such payment in accordance with the consumer’s directions.

§ 811. Legal actions by debt collectors

(a) Any debt collector who brings any legal action on a debt against any consumer

shall

(1) in the case of an action to enforce an interest in real property securing the
consumer’s obligation, bring such action only in a judicial district or similar legal

entity in which such real property is located; or

(2) in the case of an action not described in paragraph (1), bring such action only in

the judicial district or similar legal entity

(A) in which such consumer signed the contract sued upon; or

(B) in which such consumer resides at the commencement of the action.

(b) Nothing in this title shall be construed to authorize the bringing of legal actions

by debt collectors.
§ 812. Furnishing certain deceptive forms

(a) It is unlawful to design, compile, and furnish any form knowing that such form
would be used to create the false belief in a consumer that a person other than the
creditor of such consumer is participating in the collection of or in an attempt to
collect a debt such consumer allegedly owes such creditor, when in fact such person

is not so participating.

(b) Any person who violates this section shall be liable to the same extent and in the
same manner as a debt collector is liable under section 813 for failure to comply

with a provision of this title.
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§ 813. Civil liability

(a) Except as otherwise provided by this section, any debt collector who fails to
comply with any provision of this title with respect to any person is liable to such

person in an amount equal to the sum of

(1) any actual damage sustained by such person as a result of such failure,

(2) (A) in the case of any action by an individual, such additional damages as the

court may allow, but not exceeding $1,000; or

(B) in the case of a class action, (i) such amount for each named plaintiff as could be
recovered under subparagraph (A), and (ii) such amount as the court may allow for
all other class members, without regard to a minimum individual recovery, not to
exceed the lesser of $500,000 or 1 per centum of the net worth of the debt

collector; and

(3) in the case of any successful action to enforce the foregoing liability, the costs of
the action, together with a reasonable attorney’s fee as determined by the court. On
a finding by the court that an action under this section was brought in bad faith and

for the purpose of harassment, the court may award to the defendant attorney’s

fees reasonable in relation to the work expended and costs.

(b) In determining the amount of liability in any action under subsection (a), the court

shall consider, among other relevant factors

(1) in any individual action under subsection (a)(2)(A), the frequency and persistence
of noncompliance by the debt collector, the nature of such noncompliance, and the

extent to which such noncompliance was intentional; or

(2) in any class action under subsection (a)(2)(B), the frequency and persistence of

noncompliance by the debt collector, the nature of such noncompliance, the
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resources of the debt collector, the number of persons adversely affected, and the

extent to which the debt collector’s noncompliance was intentional

(c) A debt collector may not be held liable in any action brought under this title if
the debt collector shows by a preponderance of evidence that the violation was not
intentional and resulted from a bona fide error notwithstanding the maintenance of

procedures reasonably adapted to avoid any such error.

(d) An action to enforce any liability created by this title may be brought in any
appropriate United States district court without regard to the amount in controversy,
or in any other court of competent jurisdiction, within one year from the date on

which the violation occurs.

(e) No provision of this section imposing any liability shall apply to any act done or
omitted in good faith in conformity with any advisory opinion of the Commission,
notwithstanding that after such act or omission has occurred, such opinion is
amended, rescinded, or determined by judicial or other authority to be invalid for

any reason.

§ 814. Administrative enforcement

(a) Compliance with this title shall be enforced by the Commission, except to the
extent that enforcement of the requirements imposed under this title is specifically

committed to another agency under subsection

(b). For purpose of the exercise by the Commission of its functions and powers under
the Federal Trade Commission Act, a violation of this title shall be deemed an unfair
or deceptive act or practice in violation of that Act. All of the functions and powers
of the Commission under the Federal Trade Commission Act are available to the
Commission to enforce compliance by any person with this title, irrespective of

whether that person is engaged in commerce or meets any other jurisdictional tests
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in the Federal Trade Commission Act, including the power to enforce the provisions
of this title in the same manner as if the violation had been a violation of a Federal
Trade Commission trade regulation rule. (b) Compliance with any requirements
imposed under this title shall be enforced under (1) section 8 of the Federal Deposit
Insurance Act, in the case of (A) national banks, by the Comptroller of the Currency;

(B) member banks of the Federal Reserve System

(other than national banks), by the Federal Reserve Board; and (C) banks the deposits
or accounts of which are insured by the Federal Deposit Insurance Corporation (other
than members of the Federal Reserve System), by the Board of Directors of the
Federal Deposit Insurance Corporation; (2) section 5(d) of the Home Owners Loan Act
of 1933, section 407 of the National Housing Act, and sections 6(i) and 17 of the
Federal Home Loan Bank Act, by the Federal Home Loan Bank Board (acting directing
or through the Federal Savings and Loan Insurance Corporation), in the case of any
institution subject to any of those provisions; (3) the Federal Credit Union Act, by the
Administrator of the National Credit Union Administration with respect to any Federal
credit union; (4) subtitle IV of Title 49, by the Interstate Commerce Commission with
respect to any common carrier subject to such subtitle; (5) the Federal Aviation Act
of 1958, by the Secretary of Transportation with respect to any air carrier or any
foreign air carrier subject to that Act; and (6) the Packers and Stockyards Act, 1921
(except as provided in section 406 of that Act), by the Secretary of Agriculture with

respect to any activities subject to that Act.

(c) For the purpose of the exercise by any agency referred to in subsection (b) of its
powers under any Act referred to in that subsection, a violation of any requirement
imposed under this title shall be deemed to be a violation of a requirement
imposed under that Act. In addition to its in subsection (b), each of the agencies

referred to in that subsection may exercise, for the purpose of enforcing compliance
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with any requirement imposed under this title any other authority conferred on it by

law, except as provided in subsection (d).

(d) Neither the Commission nor any other agency referred to in subsection (b) may
promulgate trade regulation rules or other regulations with respect to the collection

of debts by debt collectors as defined in this title.
§ 815. Reports to Congress by the Commission

(a) Not later than one year after the effective date of this title and at one-year
intervals thereafter, the Commission shall make reports to the Congress concerning
the administration of its functions under this title, including such recommendations
as the Commission deems necessary or appropriate. In addition, each report of the
Commission shall include its assessment of the extent to which compliance with this
title is being achieved and a summary of the enforcement actions taken by the

Commission under section 814 of this title.

(b) In the exercise of its functions under this title, the Commission may obtain upon
request the views of any other Federal agency which exercises enforcement

functions under section 814 of this title.
§ 816. Relation to State laws

This title does not annul, alter, or affect, or exempt any person subject to the
provisions of this title from complying with the laws of any State with respect to
debt collection practices, except to the extent that those laws are inconsistent with

any provision of this title, and then only to the extent of the inconsistency.

For purposes of this section, a State law is not inconsistent with this title if the
protection such law affords any consumer is greater than the protection provided by

this title.
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§ 817. Exemption for State regulation

The Commission shall by regulation exempt from the requirements of this title any
class of debt collection practices within any State if the Commission determines that
under the law of that State that class of debt collection practices is subject to
requirements substantially similar to those imposed by this title, and that there is

adequate provision for enforcement.

§ 818. Effective date

This title takes effect upon the expiration of six months after the date of its
enactment, but section 809 shall apply only with respect to debts for which the

initial attempt to collect occurs after such effective date.
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ngwmaﬂsxmma%wé : ACT OF 13 MAY 1988 NO. 26 ON DEBT COLLECTION AND

OTHER RECOVERY OF OVERDUE PECUNIARY CLAIMS (DEBT COLLECTION ACT)
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ACT OF 13 MAY 1988 NO. 26 ON DEBT COLLECTION AND OTHER RECOVERY OF
OVERDUE PECUNIARY CLAIMS (DEBT COLLECTION ACT)

Chapter I. Scope, definition and contracting out

§ 1 The Scope of the Act

The Act shall apply to the recovery of overdue pecuniary claims. Legal aid in the
event of disputed money is not reckoned as recovery. The Act will be subject to
provisions in or pursuant to other acts.

The King may decree that the Act shall apply to Svalbard! and Jan Mayen.

th
1 See the Act of July 17 1925 No. 11 § 1 second part

§ 2 Definitions

Debt collection means commercial or continual recovery! of pecuniary claims for
others.2 In addition the purchase of pecuniary claims and recovery of these for one’s
own account is also covered by the act

The debt collector means a person or firm conducting debt collection.
th st
0 Amended by the Act of March 16 2001 (in force from January 1 2002 pursuant to
th
Resolution of March 16 2001 No. 1493)

1 See § 1 second part
25e8§7

§ 3 Contracting out

The provisions in or pursuant to Sections 9 to 11, Section 17, first paragraph and
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Section 19 may be dispensed with by a contract between the creditor and debtor,
but without prejudice to a debtor who has taken the obligation upon himself in his
capacity as a consumer. The provisions in or pursuant to Sections 14, 15 and 16
may be dispensed with by a contract between the creditor and the debt collector.t

The Act may not be otherwise be contracted out of.

th
0 Amended by the Act of June 11 1993 No. 83

1Cf.§2

Chapter Il Terms for debt collection! etc.

1See §2

§ 4 Terms and conditions for debt collection

Debt collection' may only? be conducted by business entities?® that are registered in
the register of business and are licensed unless otherwise stipulated of the third and

fourth parts.

Debt collection licenses shall be restricted to either the recovery of pecuniary claims
for others or the purchase of and recovery of own due pecuniary claims Companies
with limited liability carrying out debt collection activities, shall be sufficient, which
means that the value of the company’s assets must exceed the total liabilities of the

company. The same applies when the debt collection activities are carried out by a

q
general partnership in which one or several partners is/are a company with limited

a a
liability, or by a limited partnership in which one or several of the partners are a

company with limited liability.

Debt collection in connection with commercial or continual recovery of pecuniary

claims for others may also be conducted pursuant to a Norwegian license to practice
5
Law .
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Debt collection in connection with the purchase of and pecuniary claims can also be

carried out without a license by institutions that are licensed to operate financial
th
activities pursuant to the Act of June 10 1998 No. 40 on financing operations and

financial institutions (financial activities act).

th th
0 Amended by the acts of June 11 1993 No. 83, March 16 2001 No. 8 (in force

st th

from January 1 2002 pursuant to Resolution of March 16 2001 No. 1493
1 See §2.

2 Cf. §26.

3 See the Act of June 21" 1985 No. 78,

4 Cf. The Act of June 21° 1985 No. 83§1-2.

5 See dl. §218

§ 5 Terms and conditions for debt collection licenses

A Debt collection license for commercial or continual recovery of pecuniary claims!
for others can be granted by application to a company when:

(a) the person or persons in charge of the professional management of the debt
collection business is/are licensed to collect debts pursuant to the second part.

(b) the debt collection business is conducted from a permanent place of

business in Norway

(o) surety has been furnished as declared in Section 29

A debt collection license pursuant to the first part letter a shall be granted on
application to persons who are considered fit to be professional managers of debt
collection activity for companies engaged in the commercial or continual recovery of
pecuniary claims! for others and who also:

(a) prove they have at least three years' practical experience in the recovery of

pecuniary claims? during the last ten years, and
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(b) show a police certificate® of good conduct and otherwise provide proof of their

record of good conduct. The company or entity shall inform the Banking, Insurance
q
and Securities Commission of any change in management.

A license to operate the purchase of and recovery of pecuniary claims for one’s own
account can be only be granted to companies/entities that are run from a

permanent business address in Norway, and that are in fact managed by one or more

3
persons who can provide a police certificate of good conduct, and otherwise provide

proof of their record of good conduct. Special terms and conditions can be attached

to the license. The company or entity shall inform the Banking, Insurance and

q
Securities Commission of any change in management.

q
The Banking, Insurance and Securities Commission can demand as a pre-condition

for a debt collection license pursuant to the first part demand that the
company/entity is a member of a mediation arrangement as described under section
22. The Banking, Insurance and Securities Commission can also demand that
companies/entities that have already been granted a license conform to such terms

and conditions.

5 6
The King may issue further regulations on the conditions for the granting of debt

collection licenses.

OAmended by the Act of March 16th 2001 No. 8 (in force from January 1st 2002
pursuant to the Resolution of March 16th 2001 No. 1493), December 20th 2002 No.
106 (in force from January 1st 2003 pursuant to the resolution of December 20 2002
No. 1616).

1 Cf. 82.

2 See §1 second part.

3 See Act of June 11" 1971 No. 52 §5
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4 See Act of December 7" 1956 No. 1.
5 The Banking, Insurance and Securities Commission pursuant to the resolution of
July 18" 1989 No. 553.

6 Cf. The Act of February 10 1967 §2 and chapter VII.

§ 6 Obligations for holders of a debt collection license and for lawyers

The holder of a debt collection licence! shall ensure? that the requirements of
Section

4, first paragraph, are met when debt collection? is conducted pursuant to the
license. The holder of the license shall also ensure that debt collection is conducted
pursuant to the provisions of Sections 8 to 12, that any order pursuant to Section

24, third paragraph, is followed, and that the business is otherwise conducted in

legal manner.
q 5
The King may issue regulations concerning the duty to keep the debt collection
[
supervisory authorities for debt collection informed of the debt collection business

conducted pursuant to the license.

Lawyers shall ensure that the debt collection business conducted pursuant to their
license to practice law is conducted in accordance with the provisions of Sections 8
to 12, and is otherwise conducted in a legal manner.

OAmended by the Act of June 11th 1993 No. 83, March 16th 2001 No. 8, (in force
from January 1st 2002 pursuant to the Resolution of March 16th 2001 No. 1493)
December 20th 2002 No. 106 (in force from January 1st 2003 pursuant to the
resolution of December 20 2002 No. 1616).

1 Cf. §5.

2 See §26
3 See §2
4 The Banking, Insurance and Securities Commission pursuant to the resolution of

July 14" 1989 No. 553. Cf. §24
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5 Cf. the Act of February 10" 1967 §2 and chapter VII

6 See §24

§ 7 Recovery of own pecuniary claims

The King may decree that Sections 4 and 5 in its entirety or in part shall apply to
creditors who continually recover their own pecuniary claims of a specified type. This
may be provided in a regulation?® for special groups of creditors, or by a single
resolution? for specific creditors. The King shall also decree which of the Act's other
provisions shall apply to recovery.

OAmended by the Act of March 16th 2001 No. 8 (in force from January 1st 2002
pursuant to the resolution of March 16th 2001 No. 1493).

1 Cf. The Act of February 10" 1967 §2 and chapter VL.

2 Cf. The Act of February 10" 1967 §2

Chapter Ill General Clause on generally accepted debt collecting practice

§ 8 Generally accepted debt collection practice
Debt collection® activity? shall? be conducted in accordance with generally accepted
debt collection practice. The same shall apply in the case of occasional recovery?

for others and in the recovery of one's own pecuniary claims.

It is contrary to good debt collection practice to use debt collection methods which
expose anyone to unreasonable pressure, harm or inconvenience.

1Cf. 82

2 Cf. §26

3 Cf. §1 second point.

Chapter IV Further rules on the debt collector's relationship to the debtor

§ 9! Debt collection warning and deadline for payment

Before a debt collector? may implement debt collecting measures, the creditor or
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debt collector shall®:

(a) after the claim has fallen due, send the debtor written notice that debt
collection will be implemented, and

(b) have notified the debtor therein of a time limit for payment which must have
been exceeded without the amount having been paid.

The time limit for payment pursuant to the first paragraph shall be at least
fourteen days after the warning has been sent. Payment shall be considered made
before the deadline if a payment order has been delivered to the post office or
bank before the deadline.

0Amended by the Act of January 9th 1998 No. 5, June 25th 1999 No. 46 (in force
from July 1st 2001 pursuant to the resolution of June 25th 1999 No. 702), December
21st 2001 No. 117 (in force from January 1st 2002 pursuant to resolution of
December 21st 2001 No. 1475), December 20th 2002 No. 106 (in force from January
1st 2003 pursuant to resolution of December 20th 2002 No. 1616).

1 Cf. §3 and §12.

2 Cf. §2

3 Cf. 826

§ 10! Payment demand

When a claim has been received for debt collection and the deadline for payment
pursuant to Section 9 has been exceeded the debt collector?® shall? send the debtor
a written demand (demand for payment) to either pay or submit objections to the
claim within 14 days. Section 9, second paragraph shall be given corresponding

application.

Circumstances giving grounds to doubt the legality of the claim shall be assessed
before a payment demand is sent.

The payment demand shall state:

(a) the name of the creditor,

(b) what the claim is for,
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(c) the amount of the claim with specification of principal amount and additional
a4
claims such as interest on late payment and compensation for recovery costs,

(d) the rate used for any interest on late payment, the date the interest is
calculated from,

(e) that non-payment may lead to legal recovery and further costs for the
debtor, and

(f) the right to have the matter put to mediation pursuant to § 22

Complete information as described in paragraph 2, c and d need not be given if the
calculation of the claim is particularly extensive. The total claim must nevertheless
be stated, and information must be given that a complete specification will be

provided on request.

Notification that legal recovery as stated in paragraph 2 e will be instigated may
instead to be sent as a subsequent and separate warning with its own time limit of at
least 14 days. Section 9, second paragraph shall be given corresponding application.
OAmended by the Acts of June 11th 1993 No. 83, December 21st 2001 No. 117 (in
force from January 1st 2002 pursuant to resolution of 21st 2001 No. 1475), December
20th 2002 No. 106 (in force from January 1st 2003 pursuant to resolution of
December 20th 2002 No. 1616).

1 Cf. 83 and §12.

2 Cf. §26

3 Cf. §2

4 Cf. The Act of December 17" 1976 No. 100.

§ 11! Obligations before legal recovery

Before a debt collector? initiates legal recovery proceedings, the debt collector
must? have sent the debtor a payment demand with notification of the initiation of
legal recovery proceedings, see Section 10. The payment deadline set for the
debtor must also have been exceeded, and the debt collector shall have evaluated

the legality of the claim.
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If more than six months have elapsed since the demand for payment was sent, the
debt collector may not? initiate legal recovery proceedings before the deadline of a
new payment demand pursuant to Section 10 has been exceeded.

1 Cf. 83 and §12.

2 Cf. 82

3 Cf. §26

§ 12 Exemption from the obligation to issue notifications etc.
The provisions of Sections 9 to 11 shall not apply for the recovery of money claims

which are linked to a bill of exchange! or a cheque?.

If it is obvious that the debtor is trying to evade payment, or there are other
particular circumstances, the provisions of Sections 9 to 11 may be deviated from

insofar as there is a danger of the chance of coverage being entirely or partially lost.

If a pecuniary claim is disputed, the question of the legality of the claim may be
brought up for a judicial decision without the provisions of Sections 9 to 11 having
been followed first.

1 See the Act of May 27th 1932 No. 2.

2 See the Act of May 27th 1932 No. 3.

§ 13 Debt collector's authorization

The debtor may be released from his debt by making payment to a debt collector?
who has been assigned the task of recovering the claim. Objections submitted to the
debt collector shall have the same effect as objections raised vis-a-vis the creditor.
The creditor shall be bound by the repayment arrangement the debt collector
agrees with the debtor. The debtor's right pursuant to this Section shall be
independent of knowledge of the debt collector's right vis-a-vis the creditor.

1 Cf. §3 and §2.
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Chapter V Further rules concerning the debt collector'st relationship to the Creditor

1Cf. 83

§ 14 The debt collector's right of disposition
A debt collector shall be entitled vis-a-vis the creditor to implement on the
creditor's behalf those measures which are naturally connected to the debt

collection assignment.

However, the debt collector may only implement legal recovery proceedings other

than the issuing of a summons to appear before the conciliation board? or suing for
q
distrait, attachment or distress .

0OAmended by the Act of June 26th 1992 No. 86.
1Cf. 83

2 Cf. §2

3 See the Civil Procedures Act §§272 following

4 See the Enforcement of Claims Act Article 7.

§ 15! The debt collector's duty to inform

A debt collector? shall keep the creditor informed of the debt collection
developments. When the task is completed, the debt collector shall hand the
creditor a written statement showing what has been claimed from the debtor, what
the debtor has repaid, the debt collector's fee for his work and expenses.

1Cf. 83

2 Cf. §2

§ 16' Handling of collected out standings and other client funds
The debt collector? shall pay the collected monies to the creditor as soon as
possible.

The debt collector may retain an amount corresponding to his fee.
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The debt collector is obliged to keep collected monies and other client funds

separate from own funds and funds not belonging to the clients.

The King may issue regulations? on the handling of collected monies and on the right
to interest on such monies.

O0Amended by the Act of June 11th 1993 No. 83

1Cf. 83

2 Cf. 82

3 Cf. The Act of February 10" 1967 §2 and Article VII.

Chapter VI. Debtor's obligations to pay compensation etc.

§ 17 Debtor's liability for costs incurred in connection with out of court recovery
The debtor shall be obliged to compensate the creditor's necessary costs incurred in
connection with out of court recovery. This applies to the both costs of engaging a

debt collector! and the costs of enforcing the claim oneself2.

Compensation for the costs cannot be claimed if the debtor had objections there
were reasonable grounds for considering before the recovery proceedings were
initiated. This applies even if the costs were incurred before the objections were

raised, unless the debtor ought to have raised them earlier.

The creditor cannot claim compensation for payment to a debt collector? if the
debtor has paid within the payment deadline given in a collection warning under

Section 9.

Nor shall the debtor be obliged to compensate the costs if the creditor, a debt
collector?! or others who have assisted the creditor, have behaved in a manner
incompatible with generally accepted debt collection practice? vis-a-vis the debtor,
see Section 8, or a debt collector has neglected to follow instructions in relation to

debtors under Section 30, third paragraph. Compensation for payments made to a
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debt collector cannot be claimed if the rules of Sections 9 to 11, Cf. Section

12, have been violated.

O0Amended by the Act of December 20th 2002 No. 106 (in force from January 1st
2003 pursuant to the resolution of December 20th 2002 No. 1616).

1Cf. 82

2 Cf. 83

3 Cf. 88

§ 18 Costs incurred in issuing statements

In consumer matters, fees or other compensation for issue and dispatch of a first
statement may only be claimed to the extent that such compensation could have
been claimed before due date. No claim may be made for statements after due date

than is permitted under Sections 17, 19 and 20.

§ 19' Regulations governing compensatory fees

The King may stipulate the size of the fee that the creditor may demand of a
debtor who is liable to pay compensation through the issuance of regulations.?
(a) when after due date of the claim a written reminder is sent, or warning of
collection under Section 9, and

(b) when the creditor himself has sent a demand for payment that satisfies the

requirements of Section 10.

The King may through a directive? also lay down higher amounts that a creditor
may claim from a liable debtor as compensation for costs in connection with
collecting the claim even when a lawyer who has guaranteed pursuant to section

22 and the law courts act, has the professional management of the collection.

The figures set may vary according to the size of the pecuniary claim.

Subject to the restrictions resulting from Section 20, a creditor who has incurred

greater costs by recovering the claim himself may claim re-imbursement of these
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costs instead of the figures fixed pursuant to the first and second paragraphs.
OAmended by the Act of June 11th 1993 No. 83, December 20th 2002 No. 106, (in
force from January 1st 2003 pursuant to the resolution of December 20th 2002 No.
1616).

1.Cf. §3.

2.Cf. The Act of February 10th 1967 §2 and chapter VIL.

§ 20 Regulations governing maximum compensatory fees

The King may issue regulations! to determine the maximum fees for compensation
the creditor can demand of a debtor for the costs of engaging a debt collector? or
for other costs incurred in out of court collection?. The fees may vary according to
the size of the pecuniary claims.

1 Cf. The Act of February 10th 1967 §2 and chapter V.

2 Cf. §2.

3 Cf. §26

§ 21 Costs of legal debt collection

For costs of legal debt collection, the rules of the Legal Procedures Act on case
costs? shall apply.

1Cf. The Civil Procedures Act 13 Chapter.

Chapter VII. Mediation in connection with disputes in debt collection cases

0 This chapter added pursuant to the Act of December 20th 2002 No. 106 (in force
from January 1st 2003 pursuant to the resolution of December 20th 2002 No. 1616).

§22. Right to mediation etc.

Through agreements between organizations that operate debt collection activities,
and the Consumer Council or other organizations or institutions that represent
debtors, one or more mediating bodies can be established that handle disputes
concerning the obligations pursuant to this act between debtors and organizations

that operate debt collection activities.
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The parties may put the agreements before the King for approval. If the King has
approved the mediating body’s articles, the regulations stipulate in the third and
fourth parts and §§ 23 to 27 apply.

A debtor can demand that all and any dispute(s) be put before a mediating body
where the said body has jurisdiction, if the debtor has a professional interest in

obtaining the said body’s comments on the case.

If the debtor has incurred liabilities or obligations in his capacity as consumer, the

debtor cannot renounce the right to demand hearing by a mediating body.

0 Added pursuant to the act of December 20th 2002 No. 106 (in force from January
1st 2003 pursuant to the resolution of December 20th 2002 No. 1616

§23. Relationship to the ordinary courts of law

For as long as the dispute is under hearing by a mediating body, it cannot be brought
before an ordinary court of law. If the dispute concerns the creditor’s demand for re-
imbursement of costs incurred in debt recovery, it can, this notwithstanding be
brought before the ordinary courts of law pursuant to the Civil Procedures Act
together with the principal claim. A dispute is considered to be under hearing from

the date the petition for mediation was received by the mediating body.

A case that the mediating body has heard on its merits can be brought directly

before the municipal courts.

0 Added pursuant to the Act of December 20th 2002 No. 106 (in force from January
1st 2003 pursuant to the resolution of December 20th 2002 No. 1616).

§24. Reporting to the Banking, Insurance and Securities Commission
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The mediating bodies shall submit their comments regarding contravention of the

Debt Collection Act to the Banking, Insurance and Securities Commission.

0 Added pursuant to the Act of December 20th 2002 No. 106 (in force from January
1st 2003 pursuant to the resolution of December 20th 2002 No. 1616).

§25. Liability for the mediating body’s costs

In cases of contravention of the requirement for good debt recovery practice in §8,
the mediating body can order the debt collector to pay the said body’s costs

incurred in the case in question.

0 Added pursuant to the Act of December 20th 2002 No. 106 (in force from January
1st 2003 pursuant to the resolution of December 20th 2002 No. 1616).

§26. Break in statute bar limitations

Statutory time bar limitations are broken pursuant to the Limitation Act §16 No. 2
when a dispute concerning a claim the mediating body is competent to handle (cf.
§22 first part), is brought for ruling before the mediating body. Time barring of the

principle claim is not broken when a dispute is brought before a mediating body.

0 Added pursuant to the Act of December 20th 2002 No. 106 (in force from January
1st 2003 pursuant to the resolution of December 20th 2002 No. 1616).

§27. Regulations

The King can issue regulations concerning the extension and implementation of the
regulations in this chapter, and the regulations stipulated under §10 second

paragraph letter f.

0 Added pursuant to the Act of December 20th 2002 No. 106 (in force from January
1st 2003 pursuant to the resolution of December 20th 2002 No. 1616).
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§28 Confidentiality
1
A debt collector, his employees and other assistants, and members of the mediating

body pursuant to §22 and others who perform tasks for the said body, have the
2
mandatory obligation to preserve confidentiality towards third parties on whatsoever
1
knowledge they may gain in connection with their work on any persons personal

circumstances or business circumstances. This does not apply if no justifiable interest

indicates confidentiality.

The first paragraph does not preclude that information is passed on to or legally

used in credit information services that are operated in accordance with the Act on
3
the Protection of Privacy

OAmended pursuant to the Act of April 14th 2000 No. 31 (in force from January 1
2001 pursuant to the resolution of June 30th 2000 No. 641), December 20th 2002 No.
106 (in force from January 1st 2003 pursuant to the resolution December 20 2002
No. 1616, amended pursuant to paragraph number from §22)

1 See §2 second paragraph.

2 Cf. §26

3 The Act of April 14" 2000 No. 31.

§ 29. Furnishing of surety

A debt collector! conducting! commercial or continual recovery of pecuniary claims?
for others, shall furnish surety. The security relates to the liability incurred by the
debt collector vis-a-vis creditors and debtors in the conduct of his debt collection

activity.

The King shall issue detailed regulations? for the provision of surety.
OAmended pursuant to the Act of June 19 1997 No. 79.( in force from December
1997 1st 2003 pursuant to the resolution of November 7th 1997 No. 1149), March

16th 2001 No. 8 (in force from January 1st 2002 pursuant to the resolution of March

th
16th 2001 No. 1493) December 20 2002 No.106 (in force from January 1st 2003
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pursuant to the resolution of December 20th 2002 No. 1616 paragraph number
changed from §23).

1Cf. 82

2 Cf. The Act of 1967 §2 and chapter VI

§ 30. Licensing and supervision authority

Supervision of debt collection! carried out under the scope of a debt collection
license pursuant to Section 5 shall be conducted by the Norwegian Banking,
Insurance and Securities Commission pursuant to the Act of 7 December 1956, no. 1

on the supervision of banking, insurance and securities.

The Banking, Insurance and Securities Commission shall grant and revoke debt

collection licenses, see Sections 5 and 31.

The Banking, Insurance and Securities Commission may order? debt collectors!
conducting debt collection under a license pursuant to Section 5 to change any
practice which involves a danger of violation of this Act or the Act on Banking,

Insurance and Security Supervision3.

The Banking, Insurance and Securities Commission may prohibit the debt

collection activities if one or several of the terms in sections 4 and 5, first, third and
fourth paragraphs, are not fulfilled with regard to the debt collection activities being
carried out in accordance with the debt collection license pursuant to section 5. The
Banking, Insurance and Securities Commission may instead impose on the debt
collector a time limit to fulfill these terms.

0OAmended pursuant to the Act of June 11 1993 No. 83. December 20th 2002 No. 106
(in force from January 1st 2003 pursuant to the resolution of December 20th 2002
No. 1616, paragraph number changed from §24)

1 Cf. 82

2 Cf. §26

3 Act of December 7" 1956 No. 1.
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§ 31. Revocation of license

A debt collection license pursuant to Section 5 may be revoked if it is inadvisable
to allow debt collection activities! to be conducted pursuant to the license because:
(a) the license-holder has not fulfilled his obligations pursuant to Section 6, or

(b) the conditions for granting the license no longer apply, or

(c) the debt collection company/entity does not comply with the terms and
conditions stipulated concerning membership in a mediation arrangement within the
stipulated time limit or,

(d) there are other special grounds.

OAmended pursuant to the Act of December 20th 2002 No. 106 (in force from
January 1st 2003 pursuant to the resolution of December 20th 2002 No. 1616,
paragraph number changed from §25).

1 Cf. 82.

§ 32. Penalties

Fines! or a prison sentence of maximum 3 months, or both?, may be imposed on
anyone intentionally violating or being accessory to the violation of:

(a) Sections 4, 5, 6, 28, regulations pursuant to Sections 6 or 20, or orders

pursuant to Section 30, third paragraph or banned activities pursuant to section 30
fourth part or

(b) Sections 8, 9, 10 or 11, if these provisions are violated on several occasions

or if the violation is gross.

Whosoever negligently contravenes or contributes to a contravention as described in
the first paragraph shall be punished by a fine.

OAmended pursuant to the Act of July 20th 1991 No. 66. June 11th 1993 No. 83
March 16th 2001 No. 8 (in force from January 1st 2003 pursuant to the resolution of
March 16th 2001 No. 1493), December 20th 2002 No. 106 (in force from January 1st
2003 pursuant to the resolution of December 20th 2002 No. 1616, paragraph number
changed from §26).

1 Cf. the Penal Code §27 and Chapter 3 a.
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2 Cf. the Penal Code §26 a.

Chapter IX. Entry into force, transitional provisions and changes in other Acts.
OAmended pursuant to the Act of December 20th 2002 No. 106 (in force from
January 1st 2003 pursuant to the resolution of December 20th 2002 No. 1616,

chapter number changed from VIII).

§ 33. Entry into force

The Act shall enter into force from the time decreed by the King?.

OAmended pursuant to the Act of December 20th 2002 No. 106 (in force from
January 1st 2003 pursuant to the resolution of December 20th 2002 No. 1616,
paragraph number changed from §27).

1 From October 1st 1989 pursuant to resolution of July 14th 1989 No. 553.

§ 34. Transitional provisions

The Act shall apply to the recovery of money claims that fall due after the entry
into force of the Act. The Act shall also apply to the recovery of pecuniary claims
that a debt collector! is given the job of recovering after the entry into force of the
Act.

OAmended pursuant to the Act of December 20th 2002 No. 106 (in force from
January 1st 2003 pursuant to the resolution of December 20th 2002 No. 1616,
paragraph number changed from §28).

1 Cf. 82

§35. Repealed acts and amendments to other acts

From the time the Act comes into force the following amendments shall come into
force in other acts: - - -

OAmended pursuant to the Act of December 20th 2002 No. 106 (in force from
January 1st 2003 pursuant to the resolution of December 20th 2002 No. 1616,
paragraph number changed from §29)
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ngwmaﬂizmmaamnﬁa : Trade Practices Act 1974 wag Australian Securities and

Investment Commission Act 2001

NVNNLANATIRUILAR
Commonwealth consumer protection laws

N3z31vUYgAIMeIsUURMIaNISAT W.A.2517

Trade Practices Act 1974

Prohibition of the use of physical force, undue harassment and coercion
Section 60

A corporation shall not use physical force, undue harassment or coercion
In connection with the supply or possible supply of goods or services to a

Consumer or the payment for goods or services by a consumer.

Prohibition of misleading and deceptive conduct
Section 52(1)
A corporation shall not, in trade or commerce, engage in conduct that is

Misleading or deceptive or is likely to mislead or deceive.



Prohibition of unconscionable conduct

Part IVA—unconscionable conduct (summary only)

Part IVA contains three provisions that prohibit unconscionable conduct:
(@) S. 51AA (unconscionable conduct within the meaning of the unwritten
Law of the states and territories)

(b) s. 51AB (unconscionable conduct)

() s. 51AC (unconscionable conduct in business transactions).

Section 51AB (unconscionable conduct)

This section prohibits a corporation in trade or commerce, in connection
With the supply or possible supply of goods or services to a person from
Engaging in conduct that is, in all the circumstances, unconscionable.

s. 51AB (1).

Without limiting the matters a court can consider in determining whether
s. 51AB (1) has been contravened, the court can consider.

(a) the relative strengths of the bargaining positions of the corporation and
The consumer

(b) whether, as a result of the conduct, the consumer was required to

Comply with conditions that were not reasonably necessary to protect the

328



Corporation’s legitimate interests

(c) whether the consumer was able to understand documents relating to the

Supply or possible supply of the goods or services

(d) whether undue influence or pressure was exerted on, or unfair tactics

Were used against, the consumer or a person acting on behalf of the

Consumer

(e) the amount for which, and the circumstances under which, the consumer

Could have acquired identical or equivalent goods from another trader.

Section 51AB is limited to unconscionable conduct regarding the supply

Or possible supply of goods or services of a kind” ordinarily acquired for

Personal, domestic or household use or consumption’ (s.51AB (5)).

329
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W3r YUY EARENTTUNTNANNTNIUAZNITAULYDRANTIAY W.A.2544

Australian Securities and Investment Commission Act 2001

Prohibition of the use of physical force, undue harassment and coercion
Section 12DJ

A person contravenes this subsection if:

(a) the person uses physical force or undue harassment or coercion; and
(b) the person uses such force, harassment or coercion in connection
With the supply or possible supply of financial services to a

Consumer or the payment for financial services by a consumer.

Prohibition of misleading and deceptive conduct

Section 12DA (1)

A person must not, in trade or commerce, engage in conduct in relation to
Financial services that is misleading or deceptive or is likely to mislead or deceive.
Prohibition of unconscionable conduct

Part2, Div. 2, subdivide C, ---unconscionable conduct (summary only)

This subdivision is based on, and is substantially similar to, Part IVA of

The Trade Practices Act but is limited to the supply or possible supply
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Of’  financial services’. Unlike Part IVA of the Trade Practices Act, the

Subdivision applies to unconscionable conduct of ‘persons’ generally and is

Not limited to the conduct of ‘corporations’.
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	2.2.3.1 ผลกระทบทางเศรษฐกิจ
	2.2.3.2 ผลกระทบทางสังคม


	2.3 การติดตามทวงถามหนี้สินเชื่อส่วนบุคคล
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	2.3.2.1 การทวงหนี้โดยการทำร้ายร่างกายลูกหนี้
	2.3.2.2 การทวงหนี้โดยแอบอ้างหรือปลอมแปลงเอกสารราชการ
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	ดิฉันกำลังจะได้เงินมาก้อนหนึ่ง ก็ว่าจะจ่ายตัวที่ค้างนานๆ ก่อน ไม่เคยคิดว่าจะไม่จ่าย ดิฉันก็พยายามหาทุกทาง เมื่อวันที่ 17 กันยายน 2555 เจ้าหน้าที่ยูโอบีโทรมาตอนบ่ายโมง เพื่อนร่วมงานยังมีน้อย ดิฉันรับสายเพื่อจะคุยต่อรองกับเจ้าหน้าที่ว่า ถ้าดิฉันหาเงินมา...
	ตอนนั้นดิฉันมีเงิน 4 พันกว่าบาท ก็พอจ่ายตัวนี้ แต่พอเขาบอกว่า ถ้าไม่จ่ายจะปิดบัตร เลยคิดว่าถ้างั้นปล่อยให้ปิดดีกว่า อย่างน้อยก็ผ่อนชำระได้ ส่วนเงินก้อนนี้ก็เอาไปจ่ายตัวสินเชื่อแทน สินเชื่อของยูโอบีซึ่งตอนนั้นยังไม่ค้าง แต่จ่ายล่าช้า แต่พอจ่ายสินเชื่อไ...
	2.3.2.4 การทวงหนี้โดยใช้ภาษาหยาบคาย ข่มขู่ ดูหมิ่น
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	2.4.2.1 การแก้ไขปัญหาการติดตามทวงถามหนี้สินเชื่อในระบบ
	2.4.2.2 การแก้ไขปัญหาสินเชื่อนอกระบบ
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	3.1 มาตรการทางกฎหมายในการคุ้มครองผู้บริโภคสินเชื่อส่วนบุคคลที่เกี่ยวข้องกับการติดตามทวงถามหนี้ ของประเทศไทย
	3.1.1 มาตรการทางอาญา
	3.1.1.1 ประมวลกฎหมายอาญา
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	3.1.4 มาตรการอื่นๆ ที่เกี่ยวข้องกับการติดตามทวงถามหนี้
	3.1.4.1 แนวปฏิบัติธนาคารแห่งประเทศไทย เรื่อง แนวปฏิบัติในการติดตามทวงถามหนี้


	3.2 ปัญหาและข้อจำกัดของมาตรการทางกฎหมายที่เกี่ยวข้องกับการติดตามทวงถามหนี้ของประเทศไทย
	3.2.1 ปัญหาด้านตัวบทกฎหมาย
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	3.2.1.2 ปัญหาและข้อจำกัดของมาตรการลงโทษ

	3.2.2 ปัญหาด้านการดำเนินคดี
	3.2.3 ปัญหาด้านหน่วยงานที่รับผิดชอบ

	3.3 กฎหมายเกี่ยวกับการติดตามทวงถามหนี้ของต่างประเทศ
	3.3.1 กฎหมายเกี่ยวกับการติดตามทวงถามหนี้ในประเทศสหรัฐอเมริกา
	3.3.1.1 ขอบเขตการบังคับใช้กฎหมาย
	3.3.1.2 หลักเกณฑ์และวิธีปฏิบัติเกี่ยวกับการติดตามทวงถามหนี้
	3.3.1.3 ความรับผิดและการเยียวยาความเสียหาย
	3.3.1.4 หน่วยงานกำกับดูแล

	3.3.2 กฎหมายเกี่ยวกับการติดตามทวงถามหนี้ในประเทศนอร์เวย์
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	3.3.2.3 ความรับผิดและการเยียวยาความเสียหาย
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	3.3.3 กฎหมายเกี่ยวกับการติดตามทวงถามหนี้ในประเทศออสเตรเลีย
	3.3.3.1 ขอบเขตการบังคับใช้กฎหมาย
	3.3.3.2 หลักเกณฑ์และวิธีปฏิบัติเกี่ยวกับการติดตามทวงถามหนี้
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	3.4.4 ข้อปฏิบัติและข้อห้ามปฏิบัติในการติดตามทวงถามหนี้ตามกฎหมาย
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