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This thesis aims to study the expedited reorganization proceeding, by
focusing on the duplication problem when debtor had negotiated with creditors
and, later, entered into restructuring process. In order to reduce the unnecessary
procedures, this study also examines the US’s prepackaged bankruptcy and

France’s accelerated financing safeguard proceedings.

The thesis concluded that the short length of bankruptcy proceedings
can be applied to the Thai reorganization proceedings under the Bankruptcy Act
B.C. 2483, especially, the proof of claims, the plan formulation, and voting on and
acceptance of the plan. Therefore, it is recommended that the Bankruptcy Act
B.C. 2483 should be amended in order to solve the overlapping procedures,
quicken the proceeding, and potentially save the costs of Thai reorganization
proceedings. The expedited reorganization proceedings should be an option for

debtors in the restructuring process.
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1 Stéphanie Chatelon & Guillaume Cornu, Bankruptcy and a fresh start: Stigma on failure and legal consequences of bankruptcy -
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1 Stéphanie Chatelon & Guillaume Cornu, Bankruptcy and a fresh start: Stigma on failure and legal consequences of bankruptcy -

France, European Commission, P. 5.

1 article 432-5 §1 of French Labour Code
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ot Stéphanie Chatelon & Guillaume Cornu, Bankruptcy and a fresh start: Stigma on failure and legal consequences of bankruptcy -

France, European Commission, P. 5.
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Ibid., p. 204.
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UNCITRAL : Legislative Guide on Insolvency Law

Contents of legislative provisions
Proposal of a reorganization plan

Recommendations 139. The insolvency law should specify that a plan may
be proposed on or after the making of an application to commence insolvency
proceedings or within a specified period of time after commencement of the
insolvency proceedings:

(a) The time period should be fixed by the insolvency law;

(b) The court should be authorized to extend the time period in appropriate

circumstances.

Recommendations 140. The insolvency law should specify that a plan may
be proposed on or after the making of an application to commence insolvency
proceedings or within a specified period of time after commencement of the
insolvency proceedings: where liquidation proceedings are converted to
reorganization proceedings, the insolvency law should also address the impact of

conversion on time limits for proposal of a plan.

Preparation of a disclosure statement

Recommendations 141. The insolvency law should require a plan to be
accompanied by a disclosure statement that will enable those entitled to vote on
approval of the plan to make an informed decision about the plan. The party that

prepares the plan should also prepare the disclosure statement.

Submission of the plan and disclosure statement
Recommendations 142. The insolvency law should provide a mechanism for

submission of the plan and disclosure statement to creditors and equity holders.

Contents of a disclosure statement

Recommendations 143. The insolvency law should specify that the disclosure
statement include:

(@) A summary of the plan;

(b) Information relating to the financial situation of the debtor, including

assets, liabilities and cash flow;
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(c) Non-financial information that might have an impact on the future
performance of the debtor;

(d) A comparison of the treatment afforded to creditors by the plan and what
they would otherwise receive in liquidation;

(e) The basis upon which the business would be able to keep trading and
could be successfully reorganized,;

(f) Information showing that, having regard to the effect of the plan, adequate
provision has been made for satisfaction of all obligations included in the plan; and

(g) Information on the voting mechanisms applicable to approval of the plan.

Content of a plan

Recommendations 144. The insolvency law should specify the minimum
contents of a plan. The plan should:

(a) Identify each class of creditors and the treatment provided for each class
by the plan (e.g. how much they will receive and the timing of payment, if any);

(b) Detail the treatment of equity holders;

(c) Detail the terms and conditions of the plan;

(d) Identify the debtor’s role in implementation of the plan;

(e) Identify those responsible for future management of the debtor and
supervision of the implementation of the plan and indicate their affiliation with the
debtor and their remuneration; and

(f) Indicate how the plan will be implemented.

Voting mechanisms

Recommendations 145. The insolvency law should establish a mechanism for
voting on approval of the plan. The mechanism should address the creditors and
equity holders who are entitled to vote on the plan; the manner in which the vote
will be conducted, either at a meeting convened for that purpose or by mail or other
means, including electronic means and the use of proxies; and whether or not
creditors and equity holders should vote in classes according to their respective

rights.

Recommendations 146. The insolvency law should specify that a creditor or

equity holder whose rights are modified or affected by the plan should not be
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bound to the terms of the plan unless that creditor or equity holder has been the

given the opportunity to vote on approval of the plan.

Recommendations 147. The insolvency law should specify that where the
plan provides that the rights of a creditor or equity holder or class of creditors or
equity holders are not modified or affected by a plan, that creditor or equity holder

or class of creditors or equity holders is not entitled to vote on approval of the plan.

Recommendations 148. The insolvency law should specify that creditors
entitled to vote on approval of the plan should be separately classified according to

their respective rights and that each class should vote separately.

Recommendations 149. The insolvency law should specify that all creditors

and equity holders in a class should be offered the same treatment.

Approval by classes

Recommendations 150. Where voting on approval of the plan is conducted
by reference to classes, the insolvency law should specify how the vote achieved in
each class would be treated for the purposes of approval of the plan. Different
approaches may be taken, including requiring approval by all classes or approval by
a specified majority of the classes, but at least one class of creditors whose rights are

modified or affected by the plan must approve the plan.

Recommendations 151. Where the insolvency law does not require a plan to
be approved by all classes, the insolvency law should address the treatment of
those classes which do not vote to approve a plan that is otherwise approved by the
requisite classes. That treatment should be consistent with the grounds set forth in

recommendation 152.

Confirmation of an approved plan

Recommendations 152. Where the insolvency law requires court confirmation
of an approved plan, the insolvency law should require the court to confirm the
plan if the following conditions are satisfied:

(a) The requisite approvals have been obtained and the approval process was

properly conducted;
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(b) Creditors will receive at least as much under the plan as they would have
received in liquidation, unless they have specifically agreed to receive lesser
treatment;

(c) The plan does not contain provisions contrary to law;

(d) Administrative claims and expenses will be paid in full, except to the
extent that the holder of the claim or expense agrees to different treatment; and

(e) Except to the extent that affected classes of creditors have agreed
otherwise, if a class of creditors has voted against the plan, that class shall receive
under the plan full recognition of its ranking under the insolvency law and the

distribution to that class under the plan should conform to that ranking.

Challenges to approval (where there is no requirement for confirmation)
Recommendations 153. Where a plan becomes binding on approval by
creditors, without requiring confirmation by the court, the insolvency law should
permit parties in interest, including the debtor, to challenge the approval of the plan.
The insolvency law should specify criteria against which a challenge can be assessed,
which should include:
(a) Whether the grounds set forth in recommendation 152 are satisfied; and

(b) Fraud, in which case the requirements of recommendation 154 should

apply.

Recommendations 154. The insolvency law should permit a confirmed plan
to be challenged on the basis of fraud. The insolvency law should specify:

(@) A time limit for bringing such a challenge calculated by reference to the
time the fraud is discovered;

(b) The party that may bring such a challenge; and

(c) That the challenge should be heard by the court.

Amendment of a plan

Recommendations 155. The insolvency law should permit amendment of a
plan and specify the parties that may propose amendments and the time at which
the plan may be amended, including between submission and approval, approval
and confirmation, after confirmation and during implementation, where the

proceedings remain open.
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Approval of amendments

Recommendations 156. The insolvency law should establish the mechanism
for approval of amendments to a plan that has been approved by creditors. That
mechanism should require notice to be given to the creditors and other parties
affected by the proposed modification; specify the party required to give notice;
require the approval of creditors and other parties affected by the modification; and
require the rules for confirmation (where confirmation is required) to be satisfied. The
insolvency law should also specify the consequences of failure to secure approval of

proposed amendments.

Supervision of implementation

Recommendations 157. The law may establish a mechanism for supervising
implementation of the plan, which may include supervision by the court, by a court-
appointed supervisor, by the insolvency representative or by a creditor-appointed

supervisor.

Conversion to liquidation

Recommendations 158. The insolvency law should provide that the court
may convert reorganization proceedings to liquidation where:

(a) A plan is not proposed within any time limit specified by the law and the
court does not grant an extension of time;

(b) A proposed plan is not approved,;

(c) An approved plan is not confirmed (where the insolvency law requires
confirmation);

(d) An approved or a confirmed plan is successfully challenged; or

(e) There is substantial breach by the debtor of the terms of the plan or an

inability to implement the plan.

Failure of implementation of a plan

Recommendations 159. The insolvency law may specify that where there is a
substantial breach by the debtor of the terms of the plan or an inability to
implement the plan, the court may close the judicial proceedings and parties in

interest may exercise their rights at law.
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Recommendations 160-168
Purpose of legislative provisions

The purpose of provisions relating to insolvency procedures that combine
voluntary restructuring negotiations and acceptance of a plan with an expedited
procedure conducted under the insolvency law for court confirmation of that plan is:

(@) To recognize that voluntary restructuring negotiations, which typically
involve restructuring of the debt due to lenders and other institutional creditors and
major non institutional creditors where their participation is crucial to the
restructuring, but not involving all categories of creditor, is a cost effective, efficient
tool for the rescue of financially troubled businesses;

(b) To encourage and facilitate the use of informal negotiation;

(c) To develop a procedure under the insolvency law that will:

(i) Preserve the benefits of voluntary restructuring negotiations where
a majority of each affected class of creditors agree to a plan;

(i) Minimize time delays and expense and ensure that the plan
negotiated and agreed in voluntary restructuring negotiations is not lost;

(iii) Bind those minority members of each affected class of creditors
and equity holders who do not accept the negotiated plan;

(iv) Be based upon the same substantive requirements, but shortened
time periods, as reorganization proceedings under the insolvency law, including
essentially the same safeguards; and

(d) To suspend, with appropriate safeguards, requirements in other laws that
may prevent or inhibit the use of processes that delay the invocation of the

insolvency law.7

Contents of legislative provisions
Commencement of expedited reorganization proceedings

Recommendations 160. The insolvency law should specify that expedited
proceedings can be commenced on the application of any debtor that:

(@) Is or is likely to be generally unable to pay its debts as they mature;

(b) Has negotiated a reorganization plan and had it accepted by each affected
class of creditors; and

(c) Satisfies the jurisdictional requirements for commencement of full

reorganization proceedings under the insolvency law.
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Recommendations 161. The insolvency law may additionally specify that an
expedited proceeding can be commenced on the application of any debtor if:

(a) The debtor’s liabilities exceed or are likely to exceed its assets; and

(b) The requirements of recommendation 160, subparagraphs (b) and (c), are

satisfied.

Application requirements

Recommendations 162. The insolvency law should specify that the following
additional materials should accompany an application for commencement of
expedited reorganization proceedings:

(a) The reorganization plan and disclosure statement;

(b) A description of the voluntary restructuring negotiations that preceded the
making of the application for commencement, including the information provided to
affected creditors to enable them to make an informed decision about the plan;

(c) Certification that unaffected creditors are being paid in the ordinary course
of business and that the plan does not modify or affect the rights or claims of
unaffected creditors without their agreement;

(d) A report of the votes of affected classes of creditors demonstrating that
those classes have accepted the plan by the majorities specified in the insolvency
law;

(e) A financial analysis or other evidence that demonstrates that the plan
satisfies all applicable requirements for reorganization; and

(f) A list of the members of any creditor committee formed during the course

of the voluntary restructuring negotiations.

Commencement

Recommendations 163. The insolvency law should specify that the
application for commencement will automatically commence the proceedings or
that the court will be required to promptly determine whether the debtor satisfies

the requirements of recommendations 160 or 161 and if so, commence proceedings.

Effects of commencement

Recommendations 164. The insolvency law should specify that:

(@) Provisions of the insolvency law that apply to full reorganization
proceedings will also apply to expedited proceedings unless specified as modified or

not applicable;
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(b) Unless otherwise determined by the court, the effects of commencement
should be limited to the debtor, individual creditors and classes of creditors and
equity holders whose rights are modified or affected by the plan;

(c) Any creditor committee formed during the course of the voluntary
restructuring negotiations should be treated as a creditor committee appointed
under the insolvency law; and

(d) A hearing on the confirmation of the plan by the court should be held as

expeditiously as possible.

Notice of commencement

Recommendations 165. The insolvency law should specify that notice of the
commencement of expedited proceedings is to be given to affected creditors and
affected equity holders. The notice should specify:

(a) The amount of each affected creditor’s claim according to the debtor;

(b) The time period for submitting a claim in a different amount if the
affected creditor disagrees with the debtor’s statement of the claim and the place
where the claim can be submitted;

(c) The time and procedure for challenging claims submitted by other parties;

(d) The time and place for the hearing on confirmation of the plan and for
the submission of any objection to confirmation; and

(e) The impact of the plan on equity holders.

Confirmation of the plan

Recommendations 166. The insolvency law should specify that the court will
confirm the plan if:

(a) The plan satisfies the substantive requirements for confirmation of a plan
in full reorganization proceedings, in so far as those requirements apply to affected
creditors and affected equity holders;

(b) The notice given and the information provided to affected creditors and
affected equity holders during the voluntary restructuring negotiations was sufficient
to enable them to make an informed decision about the plan and any pre-
commencement solicitation of acceptances to the plan complied with applicable
law;

(c) Unaffected creditors are being paid in the ordinary course of business and
the plan does not modify or affect the rights or claims of unaffected creditors

without their agreement; and
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(d) The financial analysis submitted with the application demonstrates that

the plan satisfies all applicable requirements for reorganization.

Effect of a confirmed plan
Recommendations 167. The insolvency law should specify that the effect of a
plan confirmed by the court should be limited to the debtor and those creditors and

equity holders affected by the plan.

Failure of implementation of a confirmed plan

Recommendations 168. The insolvency law may specify that where there is a
substantial breach by the debtor of the terms of the plan or an inability to
implement the plan, the court may close the judicial proceedings and parties in

interest may exercise their rights at law.



132

UsziRgideuineniinug

U A

weaNda1vun anuindnd \inlleTun 22 wgwatau w.A. 2529 o
NJaMIITNUAT dSINsfnwseAulsynstamansiudinanunninendesssueanslu
q

U w.e.2550 v lnelul w.e. 2551 U9
UMINGNFY WATNUILANY

LY [

Tudugvisenansdanesliienans Punansal



	บทคัดย่อภาษาไทย
	บทคัดย่อภาษาอังกฤษ
	กิตติกรรมประกาศ
	สารบัญ
	บทที่  1                                                                                                                           บทนำ
	1.1  ความเป็นมาและความสำคัญของปัญหา
	1.2  สมมติฐานของการวิจัย
	1.3  วัตถุประสงค์ของการวิจัย
	1.4  ขอบเขตของการวิจัย
	1.5  วิธีดำเนินการวิจัย
	1.6  ประโยชน์ที่คาดว่าจะได้รับ

	บทที่  2                                                                                                                        แนวความคิดในการปรับโครงสร้างหนี้และการฟื้นฟูกิจการภายใต้กฎหมายไทย
	2.1 แนวความคิดเกี่ยวกับการปรับโครงสร้างหนี้
	2.2 แนวความคิดเกี่ยวกับกระบวนการฟื้นฟูกิจการ
	2.3 การปรับโครงสร้างหนี้และการฟื้นฟูกิจการภายใต้กฎหมายไทย
	2.3.1  การปรับโครงสร้างหนี้
	2.3.2  กฎหมายฟื้นฟูกิจการตามพระราชบัญญัติล้มละลาย  พ.ศ. 2483


	บทที่  3                                                                                                                                                                                 การฟื้นฟูกิจการตามกฎหมายต่างประเทศ
	3.1  การฟื้นฟูกิจการตามแนวทางการร่างกฎหมายล้มละลายของคณะกรรมการว่าด้วยกฎหมายการค้าระหว่างประเทศแห่งสหประชาชาติ (UNCITRAL Legislative Guide on Insolvency Law)
	3.1.1  กฎหมายฟื้นฟูกิจการ
	3.1.1.1  วัตถุประสงค์ของกฎหมายฟื้นฟูกิจการ
	3.1.1.2  กระบวนการฟื้นฟูกิจการ

	3.1.2  กฎหมายฟื้นฟูกิจการแบบเร่งรัด (Expedited Reorganization Proceedings)

	3.2  การฟื้นฟูกิจการตามกฎหมายฟื้นฟูกิจการประเทศสหรัฐอเมริกา
	3.2.1  แนวความคิดและความเป็นมาของกฎหมายฟื้นฟูกิจการ
	3.2.2  กระบวนการฟื้นฟูกิจการ (Free - fall)
	3.2.3  กระบวนการฟื้นฟูกิจการแบบต่อรองกับเจ้าหนี้ก่อนนำแผนเข้าสู่กระบวนการ (pre - arranged bankruptcy/ pre-negotiated bankruptcy)
	3.2.4  กระบวนการฟื้นฟูกิจการแบบเร่งรัด  (prepackaged bankruptcy)

	3.3  การฟื้นฟูกิจการตามกฎหมายฟื้นฟูกิจการประเทศฝรั่งเศส
	3.3.1  แนวความคิดและความเป็นมาของกฎหมายฟื้นฟูกิจการฝรั่งเศส
	3.3.2  กฎหมายเกี่ยวกับการแก้ไขปัญหากิจการที่ประสบปัญหาทางการเงินและการฟื้นฟูกิจการของฝรั่งเศส
	3.3.2.1 การแจ้งเตือนและป้องกันปัญหาทางการเงิน
	3.3.2.2 การแก้ไขปัญหาทางการเงินก่อนที่กิจการจะตกอยู่ในสภาวะที่ไม่อาจชำระหนี้ได้
	3.3.2.3 การแก้ไขปัญหาทางการเงินโดยอาศัยกระบวนการล้มละลาย (collective insolvency proceedings)



	บทที่  4                                                                                                                        บทวิเคราะห์การนำกระบวนการฟื้นฟูกิจการแบบเร่งรัดมาใช้ในประเทศไทย
	4.1 ข้อพิจารณาจากกระบวนการฟื้นฟูกิจการแบบเร่งรัดในต่างประเทศ
	4.1.1  ประเทศสหรัฐอเมริกา
	4.1.2  ประเทศฝรั่งเศส

	4.2 วิเคราะห์การปรับใช้กระบวนการฟื้นฟูกิจการแบบเร่งรัดในประเทศไทย
	4.2.1  หลักในการลดทอนกระบวนการ
	4.2.2  กระบวนการฟื้นฟูกิจการแบบเร่งรัดในประเทศไทย


	บทที่  5                                                                                                                          บทสรุปและข้อเสนอแนะ
	รายการอ้างอิง
	ประวัติผู้เขียนวิทยานิพนธ์

