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BORRIRUK  SIRISAWATDIBUTR: ~ THE ~ CONTINUED  OFFENSES  IN
ENVIRONMENTAL CASES : STUDIES IN WATERWAYS ENCROACHMENT.
ADVISOR: PROF. VIRAPHONG BOONYOBHAS, 4 pp.

In the past, waterways encroachment problem in Thailand is not very
strong due to the balance proportion of the population and the lands. Nowadays,
this kind of crime has dramatically increased because the allocation of the lands
fails to meet the demands of people. Consequently, the waterways’ rims
encroachment has become relatively high. It could be the ineffectiveness of law
enforcement and lack of knowledge about waterways encroachment problem.
This kind of offence is a continuing offence whose characteristics are committed
one charge or many charge for the goal of crime and all crimes must be
committed in period before arrested in every charges. Although Thailand has the
environment law, the law cannot be enforced due to lacking of continuing
offence definition. The only way to prosecute the offender is to apply the
recidivism increasing punishment from the criminal law. This principle has many
disadvantages, however, comparing with Australia Singapore, Hong Konsg., where
the offender sustains the day-by-day punishment. To eliminate the problem, thus,
it is advisable that this kind of punishment be enforced. This principle could be
apply with the punishment extending principles of the recidivism punishment

increased.
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" Some offences are of their very nature continuing offences. By that I mean that the evidence of a number of criminal acts is
required to prove the single offence. Thus one count or charge properly recites the crime. Those continuing offences originally
included consorting and other offences which often have gerunds as a description of the offence: keeping, living, suffering,
permitting and frequenting are some ofthem. These offences are all statutory and seem to have been intended to be dealt with
summarily.1 They are social order offences designed to avoid nuisance beingcaused to citizens of good morals and sober habits.
The gaming offences were obviously intended to protect young men of sporting inclination from being taken down by cardsharps
and cheats. The bawdy house offences are designed to safeguard public morals. These are offences that have been on the books
for well overa century.
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" David Ross, DEAKIN LAW REVIEW : CONTINUING OFFENCES, 2005, Page 283-285.

"*" Some offences are of their very nature continuing offences. By that I mean that the evidence of a number of criminal acts is
required to prove the single offence. Thus one count or charge properly recites the crime. Those continuing offences originally
included consorting and other offences which often have gerunds as a description of the offence: keeping, living, suffering,
permitting and frequenting are some ofthem. These offences are all statutory and seem to have been intended to be dealt with
summarily.1 They are social order offences designed to avoid nuisance beingcaused to citizens of good morals and sober habits.
The gaming offences were obviously intended to protect young men of sporting inclination from being taken down by cardsharps
and cheats. The bawdy house offences are designed to safeguard public morals. These are offences that have been on the books
for well overa century.

" Of the Victorian Bar. Admitted as silk throughout Australia and in Guyana.
"DPP (Cth) v. Hussein, (2003) 8 VR 92, 97. Buchanan JA gave the leading judgment of the Court of Appeal.
"’ Recidivism is a tendency to lapse into a previous pattern of behavior, especially a pattern of criminal habits.

131 g . .. N . . T . .. . .
Recidivism means the rearrest, reconviction, or reincarceration of former inmates. Recidivism is the critical outcome variable in

corrections
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1 (a) for a first such offence-of $2 500 and in addition, where the offence is a continuing one a further penalty of $150 for each
day during which the offence has continued

B Penalty for a first such offence: $10,000 and, if the offence is a continuing one, a further penalty of $1,000 for each and every
day during which the offence continues.

s Penalty for a second or subsequent such offence: $20,000 and, if the offence is a continuing one following conviction for a
second or subsequent such offence, a further penalty of $2,000 for each and every day during which the offence continues, or

imprisonment for twelve months or both such penalty and imprisonment.
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“"Therefore issuing of a Noise Abatement Direction in combination with the notice was considered useful to cover the appeal
period in situations where a noisemaker continued to make offensive noise during that period.

" INTERNATIONAL PAPERCOMPANY, Petitioner v. Harmel OUELLETTE et al--Respondents are a group of property
owners who reside or lease land on the Vermont shore. In 1978 the owners filed a class action suit against IPC, claiming, inter
alia, that the discharge of effluents constituted a "continuing nuisance". Respondents alleged that the pollutants made the water

"foul, unhealthy, smelly, and . . . unfit for recreational use,"
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0 (a) on the first conviction to a fine not exceeding $20,000 or to imprisonment for a term not exceeding 3 months or to both and,
in the case of a continuing offence, to a further fine not exceeding $1,000 for every day or part thereof during which the offence
continues after conviction; and

! (b) on a second or subsequent conviction to a fine not exceeding $50,000 or to imprisonment for a term not exceeding 3

months or to both and, in the case of a continuing offence, to a further fine not exceeding $2,000 for every day or part thereof

during which the offence continues after conviction.
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1 (a) in the case of a first conviction, to a fine not exceeding $10,000 and, in the case of a continuing offence, to a further
fine not exceeding $1,000 for every day or part thereof during which the offence continues after conviction; and
1 (b) in the case of a second or subsequent conviction, to a fine not exceeding $20,000 or to imprisonment for a term not
exceeding 3 months or to both and, in the case of a continuing offence, to a further fine not exceeding $1,000 for every day
or part thereof during which the offence continues after conviction.

" Choo and another v Ting Siew May, penalty of a fine $100,000, and in a case of a continuing. offence, to a further fine $10,000

for every day during which the offence continued after conviction.
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" (a) on the first conviction to a fine not exceeding $20,000 or to imprisonment for a term not exceeding 3 months or to both and,
in the case of a continuing offence, to a further fine not exceeding $1,000 for every day or part thereof during which the offence

continues after conviction; and



79

(%
IS =

ewn Ui Taudalnnuiuinnsihnguueveaunusmsivaygendludiuyesnis
$fnwndwandon unfuuuvegilunsuulgingmnemugunsindidihvesussmelng
Jefimmmanzanduegsbs mszannsinuifideunuiludiuvesnisnszviiaruiia
saLdosiu nguinsdunadonvesnuimsfiaudesnmasatuldtygiunadnuwelidu
nMsamguReITU Ussinaooainside uazUsemadealud Sangvanefiarnnsadun iy

£%
P

1 Y a v
wuuaenale fe

3.6.3.1 nuueNngIaq

NOUIEAIUANLANYNI198INTA (AR POLLUTION  CONTROL  ORDINANCE)
(Cap.311) (APCO) Inenguunsaduiilatyaiiineiunisnszyimnuraseiiiodiluuins
10 (7) Tumnuiing iU TRmuNsuLFouTeIntI8auYessy Tuiearainsanuaiung

146 U 1 a a ! k4 o a ¥ o
91nA - szanalnwdTuldiin 100,000 wiSegdednd  waznIngnsevinAuRalanseyin

a 1 = <6 v (% < v a [y = 1 | a Y

ANuRasallos Alasinwusuiluseiudn Tuag 20,000 WEYHINT ATIUVIINAMURALT
o a 1 147
autusely uaz

1931 30 (2) NYUUIEAIUANNATEN1DINA SelaUnygAluls03ua981119v09
v v a v g v i ) 2 e A A W '
Wty Tunsdsliunlelsenuy Yaesadu vegunsalauq Negluanmiuivznedunsiese
n1sUassuaivnisorniauls lnglidminiasnsasenaifoulududiveslsssuieli
nsuileuuugs wimnidvedssnubivguifnudnseunazlifivenaduauaisliiion
a a 148 o o a 1% o A S awv o ' a =
UAIUNA LLazmﬂ@mzmmmmlmmzmmmNm%ﬂwaﬂwwﬂiﬂmﬂu 200,000 sty
goens kazdankdiiu 6 e wazmnnsnIsyiANEaTIRana lagnnseviasludnune
Mdunsnszvhanuiaseios AlvadnwuSudunetu dnldifuiuay 20,000 WSegoans

1 i a Q’Jl U o a [ 149
AU auRatudriivegdely

UBNINUUUAUIITRLAYEDINT SelaUaRtaTnswasn1snseyinauianeiilos 11
Tunguuneauaunisasusleiulueinie Janunguuneadull winiduifdiuinlssny
wienanssulag eranslitAnusleiulueinia Wnthienseenaufeulududivedlssu
e dufanslingan1snseyiniule wivinidveslssnuvsegaiiuianishiuiianiy

RGP person who fails to comply with an air pollution abatement notice given to him under subsection (1) commits an

offence and is liable-
7 (b) in any other case, to a fine of $100000 on first conviction........ ona first ......... conviction, to a further fine of

$20000 for each day that the court is satisfied that the failure to comply with the air pollution abatement notice has continued.

s (2) Any owner who fails, without reasonable excuse, to comply with any of the requirements of a notice duly served upon him

under subsection (1) commits an offence
*’ for a second or subsequent offence and in addition, if the offence is a continuing offence, to a fine of $20000 for each day

during which it is proved to the satisfaction of the court that the offence has continued.
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0 (7) A person who fails to comply with any of the requirements of a notice given to him under subsection (1) or (2) commits an

offence and is liable-

"*! (a) in a case of failure to stop immediately the operation of any process as required, to a fine of $500000 and to

imprisonment for 12 months and to a further fine of $100000 for each day that the court is satisfied that the offence has
continued;

" and to a fine of $200000 and to imprisonment for 6 months on a second or subsequent conviction and, on a first or subsequent

conviction, to a further fine of $20000 for each day that the court is satisfied that the offence has continued.
5 (1) A person who commits an offence under section 8(1), 8(2), 9(1) or 9(2) is liable to imprisonment for 6months and-
15 (b) for a second or subsequent offence, a fine of $400000,
" and in addition, if the offence is a continuing offence, to a fine of $10000 for each day during which it is proved to the
satisfaction of the court that the offence has continued.
%0 (1) No person (other than an exempt person) shall keep livestock in or on any premises in a livestock waste prohibition
area specified in the second column of the First Schedule after the relevant date specified opposite thereto in the third column
thereof.

(2) Any person who contravenes subsection (1) commits an offence and is liable-

157 (b) for a second or subsequent offence, to a fine of $200000; and
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() in addition, if the offence is a continuing one, to a fine of $5000 for each day on which it is proved to the satisfaction
of the court that the offence has continued.

' (6) Any person who without reasonable excuse fails to comply with the directions of a notice issued under this section

commits an offence

** and a fine of $100000 in the case of a second or subsequent offence and,

" in addition, if the offence is a continuing offence to a fine of $10000 for each day or part of a day on which it is proved to

the satisfaction of the court that the offence has continued.

1 (1) Any person who commits an offence under section 16 or 16A is liable-

103 (a) for the first offence, to a fine of $200000 and to imprisonment for 6 months;

104 (b) for a second or subsequent offence, to a fine of $500000 and to imprisonment for 6 months;

163 (8) If any person who has been granted a waste collection licence or waste disposal licence (as the case may be)
contravenes any term or condition subject to which the licence was granted to him, he commits an offence

166

(i) for the first offence, to a fine of $100000;

197 (ii) for a second or subsequent offence, to a fine of $200000;
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'® (i) in addition, if the offence is a continuing offence to a fine of $5000 for each day during which it is proved to the
satisfaction of the court that the offence has continued;

100 (i) for the first offence, to a fine of 200000 and to imprisonment for 6 months;

70 (ii) for a second or subsequent offence, to a fine of $500000 and to imprisonment for 6 months; and

7 (iii) in addition, if the offence is a continuing offence to a fine of $10000 for each day during which it is proved to the
satisfaction of the court that the offence has continued.

7 (5) Subject to subsection (6), any person who commits an offence under this section shall be liable-
7 (a) on first conviction to a fine of $100000;

7 (b) on second or subsequent conviction, to a fine of $200000,

7 (6) Any person who, having been served with a noise abatement notice under subsection (1) or a notice under subsection (4),
fails to comply with any requirement therein commits an offence.

76 (a) on first conviction to a fine of $100000;

7 (b) on second or subsequent conviction, to a fine of $200000,

" and in any case to a fine of $20000 for each day during which the offence continues.
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7 (5) Any person who commits an offence under subsection (1), (3) or (4) shall be liable-

%0 (a) on first conviction to a fine of $100000;
e (b) on second or subsequent conviction, to a fine of $200000,

" and in any case to a fine of $20000 for each day during which the offence continues.
' Section: 17 Use of products not in compliance with noise standards
(5) Any person who commits an offence under subsection (1) or (2) shall be liable-

e (a) on first conviction to a fine of $100000;
183 (b) on second or subsequent conviction, to a fine of $200000,

% and in any case to a fine of $20000 for each day during which the offence continues.
v (2) Any person who uses, or causes to be used, any product prescribed for the purposes of this Part not in the manner as
directed by the Authority under subsection (1) commits an offence.

198 (a) on first conviction to a fine of $100000; and
e (b) on second or subsequent conviction to a fine of $200000,

* and in any case to a fine of $20000 for each day during which the offence continues.
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"' Director of Public Prosecutions v. Stonehouse--The Court of Appeal upheld the conviction on the ground that the attempt was a
continuing offence and occurred at the moment of discovery when the three letters were seen by the pools promoters in Liverpool
and accordingly the crime was committed within the jurisdiction; or alternatively a part of the attempt was the use of the post

facilities within the jurisdiction.

192
Moses v MV Sea Chase [2001] FMSC 56; 10 FSM Intrm. 45 (Chk. 2001) (15 February 2001) The plaintiffs relied on s.8(1) of

the Chuuk State Environmental Protection Actin their claim for $10,000 per day for damage to the reef... The claim against the
vessel was dismissed because the vessel had not been seized by court process and was no longer in the jurisdiction. Thus the court
could not exercise in rem jurisdiction over the vessel.

. By letter dated 10 February 1998, the Hong Kong Housing Authority (‘HKHA”) notified the Firm that its tender for the

construction project at Site C (‘the Project’) was accepted... Amount of liquidated damages for the works $42,000 per day.
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o Penalty for a first such offence: $10,000 and, if the offence is a continuing one, a further penalty of $1,000 for each and
every day during which the offence continues.

0 Penalty for a second or subsequent such offence: $20,000 and, if the offence is a continuing one following conviction for
a second or subsequent such offence, a further penalty of $2,000 for each and every day during which the offence continues,
or imprisonment for twelve months or both such penalty and imprisonment.

e (a) on the first conviction to a fine not exceeding $20,000 or to imprisonment for a term not exceeding 3 months or to
both and, in the case of a continuing offence, to a further fine not exceeding $1,000 for every day or part thereof during

which the offence continues after conviction; and
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WATER POLLUTION CONTROL ORDINANCE (Cap.358) (WPCO)

**(b) on a second or subsequent conviction to a fine not exceeding $50,000 or to imprisonment for a term not exceeding 3
months or to both and, in the case of a continuing offence, to a further fine not exceeding $2,000 for every day or part thereof
during which the offence continues after conviction.

A person guilty of an offence against this Act shall be liable, if no specific penalty is provided for that offence to a
penalty—

*7 under subsection (1) of section 23 of this Act or under section 35 of this Act or under subsection (1) of section 47 of this
Act in respect of any contravention of or failure to comply with any provision of subsection (1) of section 27 or of section 31

of this Act
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8 (a) on the first conviction to a fine not exceeding $20,000 or to imprisonment for a term not exceeding 3 months or to both and,

in the case of a continuing offence, to a further fine not exceeding $1,000 for every day or part thereof during which the offence
continues after conviction; and

**(b) on a second or subsequent conviction to a fine not exceeding $50,000 or to imprisonment for a term not exceeding 3
months or to both and, in the case of a continuing offence, to a further fine not exceeding $2,000 for every day or part thereof
during which the offence continues after conviction.

2o (1) A person who commits an offence under section 8(1), 8(2), 9(1) or 9(2) is liable to imprisonment for 6months and-

a (b) for a second or subsequent offence, a fine of $400000,

*2 and in addition, if the offence is a continuing offence, to a fine of $10000 for each day during which it is proved to the

satisfaction of the court that the offence has continued.
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