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KRAIPHOL ARANYARAT: THE USE OF ISSUE ESTOPPEL IN CRIMINAL
PROCEEDINGS. ADVISOR: LECT. DR.KANAPHON CHANHOM, 243 pp.

This thesis involves a discussion of the use of Issue Estoppel rule in Thai
criminal proceedings in which those criminal cases share the same parties and the
same facts-in-issue with a prior final judgment of a court of competent
jurisdiction. Moreover, alternatives regarding the application of such rule in a

criminal case are simultaneously provided.

The major component of the study is the Issue Estoppel rule which bars
both the parties to a case and the court from contesting the facts formerly
determined by another court of competent jurisdiction. The study shows that,
under the Thai legal system, the provision under the Article 145 of the Civil
Procedural Code and the Article 46 of the Criminal Procedural Code set forth that
the court shall apply the rule of Issue Estoppel in civil litications in order to
prevent needless re-litigation and particularly promote judicial economy at the
same time. In contrast, there is no such provision under Thai law which applies

the rule of Issue Estoppel to a criminal proceeding.

Nonetheless, the Supreme Court of Thailand recently held that the rule
of Issue Estoppel does exist in Thai criminal proceedings for the sake of
preventing conflict of judgment and needless re-litication. On the other side, with
respect to the Supreme Court of Thailand, it may argue that the use of Issue
Estoppel in criminal cases explicitly causes the violation of fundamental principles

in criminal procedure and the due process right.

This research finally recommends the judiciary to prohibit the use of
Issue Estoppel in criminal proceedings. However, in case that the judgment of a
court is introduced in related, subsequent criminal litigation to prove the fact
formerly determined in the first action, such judgment should be taken into

consideration.

Field of Study: Laws Student's Signature
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¢ Francis Bennion, "The New Prosecution Arrangements. The Crown Prosecution Service," The

Criminal Law Review (January 1986): 12-13.
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g Rupert Cross and Nancy Willkins, An_Outline of the law of Evidence, 5 ed. (London:
Butterworths, 1980), p. 564.

P 6.0 Nokes, An Introduction to Evidence, 3 ed. (London: Sweet & Maxwell, 1962), p. 208.
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Uszinuwinspdunldluszuunguunenerunangiuveslssmasing vag1a.dun1anis lnaea
Tupdidsnanlalivenaiantiin mnaadaseliinisanduaidiaeddudafioasafeadiu via
a 1 1 A Y A o 1Y) ) 1 < A .
Wf;]mmmqmamqmiamamaqﬂmmzmLauawmwaﬂgmﬂuamamw (Full Opportunity
a Y a an 1 a oA 32 g & a ° )
to Contest) luafwsnuds toududenligfsssuegeds sl Tunisfiarsandmdnnguune
a 1 v v ' d o Yo 33
UnunianizUssinuuisndunld azfesusingindifeuludssieluiife
21 mAmnwvesAIatuafnouniidesindulaeaafieuns
(Court of Competent Jurisdiction) Ingffinnwsnsnandeaduminnunladgaduly
\Hey1 Judgment on the Merit) Laﬂlﬁﬁﬂﬁqmﬁa@f’w (Final and Conclusive)
22 ganulupfnounituazafniansanegazdondugaiiuge
a o = I3 Y 1 a vy )
Wy a1 duiiunuredAuFuile (Same Parties) wae
2 o Y  a a % a o v [
2.3 Ussihuiazdesiansanluafnauntiuasafnaidziouiu
Uszihuaiieniu (Same Issue)
windoLnaaseasudrumudoulafinanunva 3 Jauad Am1aazfesdInan
ngrneUatinemzUsziuuinnulgviug
nandlagazl lulssmadingwisinguannguaneladinlagaininy) 2 dnwue

Aa nannguuneUauinlaginguienisilesad (Estoppel by Cause of Action) wagwan

* Milts v. Cooper (1967) 2 Q.B.459, at p. 468.
** Hunter v. Chief Constable of West Midlands (1982) AC 529 at 541.
% Rupert Cross and Colin Tapper, Cross on Evidence, 7 ed. (London: Butterworths, 1990), p. 78.
33
Ibid., 79.
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nvnedalinemzUsziiuiied (Issue Estoppel) Famanfiiluussiiuddglunisdinend
P v a [ 1 Y v o = 2/ o o a 1

AanannguunsUaUinianizyssiiuwiiaftuies ey ielinisuauesniuliegng
noviies Tudsziaudnlias@nunfiseazidenveanannguuiedauinanzUssiiuniasiu

Uszinedange lagaziiuseazidealunivesnisinluldluaduninazeforguiuddy

]

d‘ ¥ 1 d' I3 ¥ (v a, @ 1 ddy ) [
L‘W’eﬂW/lﬁTU’m‘UizL‘VI?WIL‘lJ‘LlGl‘LlLL‘UUGUE)Wiaﬂﬂ{]‘wmwﬂﬂ‘ﬂ’mLQW’]%U?%L@ULLMM@‘U U%Q

ngrunedananiuldanvaugladidlunisufus

5.1.2.1 n155uiataiaasemuaIRnInuvasriannauluafng

IINNSANYINUI A1 tUARKNIYRIUIBINABINg¥ITIMANN MUY
Yaurnamzuseinuuiernuusuldlunsalndfinnwaesmansuntindumininwluas
WAWNEY ynffinnnwvesratuadneuntdudfininwve saraluafenyn aglifinng

dmdnnguuneUaiinenzusziuwinfunusuld dmeezidensalud

Tun13fisadoLM9939vsAmIanfLns nnUsngi1deifiaass

I v & 1% = aa o Y Y a [ v £% A v < a aal
Wweanutularelinidduielivdlnemaluafunineuntn aavgdedeternaaselundi
9g5eninensiTanmunUIngluminnyivesadneuniniuinuvanngranetauin
3 | = [ ' & v 1 o a a
NzUTBIAULAR (Issue Estoppel) mansasnaniiilausingegludfininwivesenaluad

Marginson v. Blackburn Borough Council (1939) namaluafdenailénduia™ tandls

[ V] 1

fanslaudatoinaasaduagnaduld Weealuafunsnauntinlasnduiorlinarilansdldiu

(%

wa . . 35 v a ! ) a
UszumlugURimsmisauu (Contributory Negligence)” doiiaassluadtidousuiladugf

v 1 =

Anuly lannashiiansisensasatdenigaininasla a1nAANINE lUARGINEN kARl
<@ 1 (v} ) v a @ 1 a a a
WiudnealulszmadinguihndnnguuneUauinianizyssiiuniiaaunldlunisiansanag

NI ALY

ag9lsiny WeRarsanselundunuin aalulssmasenguazii

v
a v

[ a < | a [ 4 aa [ a ! R £4
nannguanelauinanizuseinuwisaauuiuldianensainanisasaduasunaviity o

WINARNDETEMINNNITRANTUNTUARLNG LePATN LA ITAde TSI As I uAULe I nau

Y

v o & a (Y LY 1o (Y a <3 ! a
wetuduafieng malulssmedingundulidmanngruieUauinanizsUssiuniiamun

U5uld nanfie analuadunishlienasuilsdanaasmuiiusinglumfinineafdiueisy,

* Marginson v. Blackburn Borough Council (1939) 2KB 426.
** Contributory Negligence #e nsdliifidemeiidudszumegielunisielinmnudoms
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236 % v 1A 1 o a N I = U 1
16 wansliiiudauiniinsuiennsaiduniunsuazadongreenaintulaeiinvin b

fnsihdaiaassludfinnelulduzUuiunsagnda

dvfumguanldeiuiedn insrzmglamaluafunsvesdseina
Jangeidlisuilsdoivasmunusingluminineiafdiueg) wivzilunsideduluadi
figAnuuazUsziaunieniifiediuiniu (Same Parties and Same Issue) luusziiuilofuiey

a 1

4
o971 wmsgrunisiigalvesaduvisazafogydauuaneiuegiain uiluafongyiaed
1nsgrunsigadluseduidesusmnteasdonuannis (Proof Beyond Reasonable
Doubt) Fannnitluafunsiitelormindmeruindelaannsaiduldidmnanndif
(Preponderance of Evidence) Ainu uilulszmadinguiiunssiudl mfininwiluafiong
Liamnsarhunlduilannsianiuna sndregradu Tunsdimaluaieigreniies lils
vnsanuiduaglldnszsshenuiamuflesausly mszmsiliannsafigadanuinves
Faoradumszdamiuneundngnluafionnn AiGensoswmsgrunmsiigailuseiu
gaanaulandliaunsathdulimadiuaulsiaandeasdenuannisiidnasnsgyiiniuie
334l¢ widiasasnseviAneefiniud feanuuandssErIeAuiswasafiegIaLing 1
wud ilvealulssmasngulisouiuilsdoianidlunfunsmuiiusinglusfivanuad

ado w

druonn sndegRRTidffRe AR Hollington v. Hewthorn (1943) 33 Lord Goddard’’

o

a B 1o o a a g ) a1 38
dnaulivanalunislasuilamimnuluafoglugusiduundaduiuluafuned

ey

1. AIdadevesralunfonyidnwariduiiisaneuanuiiuly

N1SNINTUIAR NI T

1Y

2. msasItadeluafotgiuneiuniiuiiu aiunsuilsluad

naslala
3. fimnuuanatsserinsussinuluafunuazafengn
a. mitadelurdegianuziduismeuuenialunfvas

5. fARANINEIIINAsNTEYRAUNNNS Ul AAnInwenTle

13 [y [N a [y
APsSURalaLuLReiu

36 a o a Y Y o
To@n Iﬂﬂu, ATBRUIYNNVNILANWUSNYIUNANTIU, WU 299.

*" Raynor Goddard %38 Baron Goddard f1sssuvitiaiu Lord Chief Justice of England s¥%319%
A.A. 1946 63 A.A. 1958.
* Soyel g, "nssuiledoinoaieluafidn,” ganiu 13(uweu 2509): 31-32.
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nAItadevesaaluad Hollington v. Hewthorn (1943) uaasla
Wudswuamfininwesrtadinguinluafunsmaazldfodoiiaadiniunusingludd

a = i A4 1 o oa = < P o Y =~
WAINYIAABTIEYN LLfﬂ‘U%ﬂ@?qﬂqWWqﬂwqiu@ﬂaqQJJ']LUULWENWEJ']U‘VT@ﬂﬁqusﬁUWUQWQgisﬁUﬂ’ﬁ

&Y @

figaudanaasaintu nssuuin Saudfinnwiluad Hollington v. Hewthorn (1943)

%

A 3 a d' o a a [ [ 2 = = 1 1
%amwamwsamwﬂswﬂgiumwwmmmmzmLUuwmumaﬂgm%umuﬂuﬂmma 339

Aaa

093N WU TN ABING WAV NN NN N IUNANFIUTLTENIMANNYIUNSNGIUNAT 89

g, &

(The Best Evidence Rule) st Wiadoiiaaseiusnglumiimnwvesmanfogiiiteidu
weuvenian Jeldlaneundngrunfnanfisziiunfigaideioassluniuns aadsufiasly
[y 9] ) Y @ a av vy ] I ° M v
Fuila insnzimneeusuilimeuuenial 1a1aasemlasuansvinanunnsedladerinlilile
To1M99399gnaoautiusy uanaini ealulsemadinguldszuugnyudadulseyvu
sysuaildlatinnguune vanilidainassaglinasgnyududianeundngudmuegny
finarlifesdviuniunainadouvesne undngiu avty Jatnaasmudifininwily
AR B dunsuveniaFsetansliiiinanunaiialaedty Aalulsenasinguislsl

aean1shidnludaiusuiTunsiuvesamggnyu wenand minddeslignyuiinisSuils

Y 9

JeriaassnuinnmaatuafotgfazililiiinsimeunnduseningnyunazAny

Y 9 Y
dndenilanlafilonaladnarunenu Nelinsdnaruneruioliunssuiun1snyileinig
#A150AR AANNATWINNgAITNTS winszuIumsdnaAuasiinldegnalsalifinsdimenuy

a | v 39 o & o= v a ' 5y Yy & a Q{'
wndnanudentiaalagnss aeuu Feaguladtmalunfunasldsuilateiiaadenud
Usnglumfininwvesaatuafongy ullupfotgresivssinuidedidedouazgaiiuge
a YY) a [ =
WertuAulupALreAnIug

Upurdunnin Tudseinusesiaaluai Hollington v. Hewthorn

[ 1 a

(1943) Ufwasldsaniurfininwivesmandaudiuignmsiansantugiusiiduneunangu

Y

a 1

Fuwdlaifu Lord Denning’” duduinnguanefiidvinastrannlulsemadngulina i
Ussiusana1nenliin “luddoavdslng 97 ad Hollington v. Hewthorn (1943) gnéiadu
Frenulnnatn ns1zadnnaliasassininwvesmandneumiiidediidminaas
lala Aritwinwavuiselinasiotuussiagiu ™" wonaindl Lord Denning &sldasune

neludnin luadunsuazafotg a1mndafininuivesmannounlannaudeii aasaueonli

39 a o a 1Y 1Y o
logn Iﬂﬂ‘u, ANBEUIYNNNUNEANWUSNUIUNANTIU, U 352-354.

“ Alfred Thompson Denning %38 Baron Denning fsssuviiandu Master of the Rolls dudu
FUVUIENEATO9A NI Lord Chief Justice seninel a.a. 1962 fia a.A. 1982
. “Beyond doubt, Hollington v. Hewthorn was wrongly decided. It was done in ignorance of

previous authorities. It was done, per incuriam ”
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wan aanulupfgeugniauinuarliausaiziinegunang udnduieigadaionss
< oA P ~ | o a a a X A o v =
Juegredulasn uenideainazdsingin miininwefnewiniuainnisauniudeas 3o
a ) P o Yy & avyy 1 o 42
fiweumdngrulminionaasuwlastainaaslaivintiu
o3 luneUjin wimaluafiunsazldsuilsdomaassmuiiusinglu

mAinnwaesmaluafotg) witulssmasengunduinsnistesiulalideiiaaiiniue
fivnwvesmawnisiumanigieenudaudeiuey nande fdsmenidulandluafengyily
o & v o a a ' \ a A o v I a & a =t
Tudussluanduafuningnsianinainaneigyiialsenissarduluumaunuiudnannis
sIznATaNfiasanAR o luUTEImMASINg BN IaenEYiAuRn s ands Uy
AAnnwAfey Wignsevihauinaunieldsaming (Restitution Order) Nlauna1n

o A o043 & X o eav v ° a o fav v
A1snTEinauRale el nsndnlau1annnisnseyinanuiae1dunsngnlauiainnis
nszyauRaguannIng dalne nio3aemIngnle uenaind aadalidrurasenaasli
1 o a Yo a 1Yo < v " 1 J a |
AnsyynAuRavaldAdemeudidenenls (Compensation Order) Wy ALdsMEKANTY
w3eInle Aldemganmsagdenindauluauregiuanning vilvidening viedelng
ﬁﬁ@@Lﬁﬂiﬁﬂiﬁ ANSNYINYIUIA ATLAUNI ﬂ'wL%&Jm&Jé’uLﬁ@mﬂmiﬁwmmuﬂqﬂﬁmmu
1 = [ a d‘ = | = 1 a [ a [ [~ % 44
AdeIdUAnINANTNaades1eN1Y NTALdeneduinane I nuEgnan U usu
lagisnsudssamaiivevad dulnunaunuil fildeniefeesnguneiisianiounans
weunangIuauldsuaudemeegils 91ntu fsievzduddanetundngululiun
Crown Prosecution Service Lilauansnangiuminadsiara antumasglinaiiiianiy

) ~ = ' Y a = ' v ~ | 45 & & a
NeUNANFIUNUIING Narsaurinasviardulnunaunuvisly unndestiieslsealy ~ viell &
Jofia1sandn mavzldpanidaliadulvumaunuisolemalafinineradnydias wazd
finnwsenaniafiannaintusiig mnaaininweniles fidemefonsiiad dinaialy
HossousunAandenienomialniniuundle wszealunfunalisidaitodariaaseniud
Usingludfimnwivesmaluaiengiduiiewnainaisensigatlunaiensywazanunad

v a6
AIULANATNNAUUULD

42 . .
Uglow, S., Evidence: Text and Materials, p. 680.

43 '3 = o '3 ao { = ° &
59A Tamgy, s1eumsinwatuauysal lasinisideses dnwanuduldldlunisivuadulne

warni1stluusuldludszananguuieeig waueds aa1duidsuazlid1uinwiwiinminedesssua1ans
(nyavmumuAs: dinnumagfsssy, 2549), v 76-77.
a4 A a o
SaaReni.
45 4 = )
SaaReni.
v o = aa " o a a Aa o a = A ~ o = "
5Ty WAEIRRITIN,  "WaTeIAININBIARe I RN 1sALTuARLWLAELTHRIAUARD YD
GyeondnudUSgerumtudn awnudfaans, auzdReans, I1INeausssuA@ns, 2554), Ui 64-65.
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nanudsduaguladiamaluaduisasdmdnnguunetadin
Nz Useuinnuusuldnnafinne luafnountdusifininer luafwn gy
wnaAnneluadneuntdidumfinneluafogidenliauisadmannguuneladin

< 1 a 'y % 1 = a 1 [XY) % < a o Aa

nzUseiukannuUsulale nanife ealuadknglusuiataLnaasanumAnInwIAa by
ARDIGYT AauNaEAnYITIUsEIAUNIN Aralifiansanafotg lulenadInguazAaesuils
Join9939muivngludrininwimaluefunsniell wsenadndenisife azieten
2 =3 a o a a 1 I3 o o G I~ a I3 1
ToriaaseuAinnwAatuadwns duundaduiunsedunguunetauinludseiauums

AReEY (Issue Estoppel) landalatiuies

5.1.2.2 Ms5uilsdaaasemuafininevesrannauluanansy

INNTANWINUT Fafifiansaafengluyssmasinguiman
ngvangdaunlaeaining UssinnvesnguineUauinlaeinguianisiesnn (Estoppel
by Cause of Action) ul#luafiongvintiu nanife Wesnasgnilessumainnnuluudn
lidaglasfinnnwiiidnasnszshiaviedldnssvinin snasdduningnilesluainuie
Weafutiugn gonunvasegimugneaaiivinwenilealUuan (Autrefois Acquit) nsenugn
maiwnelenssiRnluuda (Autrefois Convict) Fulauniitesnilosadlandly wavdn
auvsaduuiumaidenazentlesaindaiudelnsordondnnguuneTnuinlasimeaums
nsflesnd winnfiarsandamdnnguaneUauinanizusziaunisad (Issue Estoppel) ndu
wud eatulszmasinguilaguliiwndnufiasnsimdnnguuneUauinanzusziaunm

AR lTluARoIY 198 NTRLY Feaznanneluil

UsiiiuReafuvdnnguunetainlasussiiiuluad (ssue Estoppel)
TuefnAadanguluad Sambasivam v. Malaya Federation Public Prosecutor (1950)°
lamgdnduienlidn Tunrsiiasanininwiafiy (Original - Trial) Snasgnilasluden
ATBUATDIDN15EIATIN (Possession of Ammunition) LLaSWﬂwwmqﬁ‘f’Ju (Carrying Firearms)
Femaluafituimnwenilosland (Acquittal) Tanfauheddinantutlesdemaiduniilvsl
Tunnsfiansanaiaselmid Tandlgdesnilnenandreinsnassenduansainingiae
ATOUATDIDNTEAIATIULAZNANIDFULA a89lsinu eanldldfininwadlnwdnaslu
arvdstiusiaeaslinssuansaminy Inemaiuindsuansnmldansoldldinsee

Annentueinauleitanseniwarinanasliininuia

" Sambasivam v. Malaya Federation Public Prosecutor (1950) A.C. 458.
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Lord MacDermott” lnanaeliluaffnanin navesdfinnnu
vosmaluafnouiiimnweniiessias Lilddwmaiiodimaluafivdasosdoderiansanny
Aatuafneuniudenfiediu widmwayniudinisaiiuadnnussnmseningauly
pRtuasiiien udnngunelaunlassifinnuuenannasdnalunmssidunfunudifd
walunssiunfog ity s dieluaiiteumaldfinnwudrisagldfinnuin
FIUATIUATEISAATINLAENNIND1s T Tundvdailiannsofigaideiiaataduegiedu
1§ Suavanansafisgnandudinnuaiduiielfnuiuisldiaue feduanslasvousseu
1095488

uen9nil luaf R v. Hogan (1974)° \nesinduin Saetnsgniles

o v

guviesunmeidemeauuiaiuafasazaialuafuuldininyadnuednas sou
dldemefannungduionangnInaeinedu lanndsuhefuesdnasgiugnau
@ a 24 o & o ' a o 9§ Y a Y & a = a
medudnafnis Ay Suaggeugnnguinelalinyiulallvuiasteinaasdduasusniii
aedugiinesnnmedidemeauldsuuinduaia
AR luAd Sambasivam v. Malaya Federation Public
Prosecutor (1950) waz@d R. v. Hogan (1974) uandbiiiuin lusfnmadinguaseeusuin
wannnuueUauinanizuszinuniend (Issue  Estoppel) @1wnsathunldlunisiiansan
Annwafgle
I 3 i ya 51 =

aglsfnny sieunladlad R v. Humphrys (1977) &amaaniyu
w14 (House of Lords) vesssngelaidadunazinemanin nguueUauinlaeUszinuluadll
anunsanazidunlgluatiatgle (Issue Estoppel cannot lie in Criminal Proceeding) laglu
ARt Snaelinegnileaduafneunthluanuiing udusalasldlasueygnusmalunaineu

< 1o M v o a ! 3 o 1o Y a =3

gnfloansnziuindaelilanseiiauie deutlandiediaendtaslaiinanumialy
nsiasanaivsn tnglanddmenunangiuuiuansindnaslatusalaelilasuoygyinass &
manlifimnwatnednaeguinauie Suaganssalitandlaiimeunangiufeaiu
LY a v L3 1% LY [ ! M v a [
AulumAfineuswans azlu landagdraneundangudnadlalinsegnlaiinlagyssiau

luad (ssue Estoppel) Ingnavesrfinineilunfusnuad lungaraaniyuuis (House of

48 John Clarke MacDermott %38 Baron MacDermott @nsssiunialu Lord Chief Justice of
Northern Ireland 5¥%319U A.f. 1951 i3 A.A. 1971

@ Uglow, S., Evidence: Text and Materials, p. 665.

R v. Hogan (1974) 2 AlLE. R. 142.

*" R v. Humphrys (1977) 2 AWLE. R. 497.
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Lords) ta3fladedn nannguuneUauinanizussiauuienddliaiunsanaziiuildly
afoald TandSslddesufiaznandrsdorieasaduegradu
sudiuldindimnvivesmaluad R v. Humphrys (1977) 6
ndundnlusfinnnuwivesaaluafl R v. Hogan (1974) fadu Seflnainnnamdnngmaneves
Uszinadingy nuanelalinlaeuszinuuisad (Issue Estoppel) Tdanunsatanusuldlu
ARoYLA (Issue Estoppel does not apply in English criminal proceeding‘s)52 AaLU
aro1aIdligniiniiazdesuilsterfinaiwuiivnngludmininwivesmaluaidulidnima
TuadBuasdurmauniademagfny wazdmninsitauedeifiaaswnudfininuad

sududuneundngiudunisluaieng dowfivasmumfinneisnanideuianius

Juiiseneruveniafidesiulalisuilsmundnneundng unniian (The Best Evidence

Rule) 3n¢e #afl Lord Goddard l§eSunawenlilusifininwiad Hollington v. Hewthorn
(1943) auTina I uds

dundumgualunisufiastulidnemdnnguuislauinaniy
Usuiiiuuniend (ssue Estoppel) wldlumiiongiu Lord Hailsham® Fadugfimnui

a a

o ] Y a v v 54 o a =3 1
farsanadsenadldesuieolineagulanuladn vdnnguineUauiniamsUseinuuma
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andundnnguunengniamuntuinldliaeemziuafun insgluafunadiiugiuuuiniudn

1 = a 1 1

Ao o = Ao a v a [V v < = .
Waqﬂﬂnqﬂ@mﬂqaﬂﬂ’]WW’]ﬂquﬂﬁUL@qlaLLajﬁ]gﬁﬁNLUUWQ@§$W'§’NQQTWJFLU@® (NGCGSSIty

]

1Y

for Finality between Private Litigants) Fauansnaanntuaieng Ingluafienqfifivdn
et idneusifefutundnnguunelatinameUssiuuisafnudu duife
nanngvuneUaUnlaemewisnisiesad (Estoppel by Cause of Action) fvimiididesiu
iaﬂﬁai’wLaagﬂﬁwLﬁuﬂﬁmﬁyw}"}wﬁuaam%y’ﬂu%at,ﬁaﬁuﬁmﬁu (Double Jeopardy) agidiulain
TusRengAfiinmsnisludnuasiesuiaduldegudn dedu nisfienaluad R v Hogan
(1974) o mdnngmanelatinnzuseduwisaduldluaiengnseiadubesdill
gneieawazliiaistieduussvingu (wrong and should not be followed)

wanINi NMsENwIANUAATILELY Renisiiemdnnguune
YaUrnanizdseifiuuiend (ssue  Estoppel) uildluaiaigiiy Fanuimnnady

= . a v o 55
UDNUUBIINLNANATDY Lord Hailsham Bneie neu

% Cross, R., Cross on Evidence, p. 91.

*> Quintin McGarel Hogg %3 Baron Hailsham of St Marylebone fsasuvitiadu Leader of the
House of Lords se%31sU f.¢. 1960 i3 A.A. 1963

> Uslow, S., Evidence: Text and Materials, p. 666.

* Ibid., 667-668.
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" Austin Wakeman Scott, "Collateral Estoppel by Judgment" Harvard Law Review, 56
(September 1942): 1.
8 Ray B. Schlegel, "Zinger V. Terrel: The Collateral Effect of Criminal Judgment in Subsequent

Civil Litigation: New Law in Arkansas and the Question Unanswered," Arkansas Law Review (2001): 3.

* Collateral Estoppel by Judgment,” Columbia Law Review (May 1952): 1.

" Anfined Inainslafn, "WannuYaIAiININwItuARuNG: nsdfnwUssinanguuneIsiasanay
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i 17.

E Schlegel, R. B., "Zinger V. Terrel: The Collateral Effect of Criminal Judgment in Subsequent

Civil Litigation: New Law in Arkansas and the Question Unanswered," Arkansas Law Review (2001): 4.
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" Donald L.Catlett Charles D.Moreland and Janet M.Thompson, "Collateral Estoppel in Criminal
Cases: How and Where Does It Apply?," Journal of Missouri Bar (November-December 2006): 3.

” Schlegel, R. B., "Zinger V. Terrel: The Collateral Effect of Criminal Judgment in Subsequent
Civil Litigation: New Law in Arkansas and the Question Unanswered," Arkansas Law Review (2001): 4-5.
™ Zinger v. Terrell, 985 S:W.2d 737 (Ark. 1999)

P Schlegel, R. B., "Zinger V. Terrel: The Collateral Effect of Criminal Judgment in Subsequent

Civil Litigation: New Law in Arkansas and the Question Unanswered," Arkansas Law Review (2001): 5.
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" Goldman v. Simpson, 72 Cal.Rptr.3d 729 (2008) 160 Cal.App.4th 255.
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! Schlegel, R. B., "Zinger V. Terrel: The Collateral Effect of Criminal Judgment in Subsequent

Civil Litigation: New Law in Arkansas and the Question Unanswered," Arkansas Law Review (2001): 3.

® The Sixth Amendment of the United State Constitution: In all criminal prosecutions,
the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and
district wherein the crime shall have been committed, which district shall have been previously
ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted
with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to

have the Assistance of Counsel for his defense.


http://www.usconstitution.net/glossary.html#IMPARTIAL
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" Donald L.Catlett Charles D.Moreland and Janet M.Thompson, "Collateral Estoppel in Criminal
Cases: How and Where Does It Apply?," Journal of Missouri Bar (November-December 2006): 7.

% State v. Scarbrough, 181 S.W.3d 650 (Tenn. 2005)

* Gutierrez v. Superior Court, 24 Cal.App.4th 153 (1994) 29 Cal. Rptr.2d 376.

% pena-Cabanillas v. United States, 394 F.2d 785 (9th Cir.1968).
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* Donald L.Catlett Charles D.Moreland and Janet M.Thompson, "Collateral Estoppel in Criminal
Cases: How and Where Does It Apply?," Journal of Missouri Bar (November-December 2006): 5.
* Federal Rule of Evidence. Rule 609(a)

In General. The following rules apply to attacking a witness’s character for truthfulness by

evidence of a criminal conviction: (1) for a crime that, in the convicting jurisdiction, was punishable by
death or by imprisonment for more than one year, the evidence: (A) must be admitted, subject to Rule
403, in a civil case or in a criminal case in which the witness is not a defendant; and (B) must be
admitted in a criminal case in which the witness is a defendant, if the probative value of the evidence
outweighs its prejudicial effect to that defendant; and (2) for any crime regardless of the punishment,
the evidence must be admitted if the court can readily determine that establishing the elements of the
crime required proving — or the witness’s admitting — a dishonest act or false statement.

* Federal Rule of Evidence. Rule 803(22)

The following are not excluded by the rule against hearsay, regardless of whether the declarant
is available as a witness:

...(22) Judgment of a Previous Conviction. Evidence of a final judgment of conviction if: (A) the
judgment was entered after a trial or guilty plea, but not a nolo contendere plea; (B) the conviction was
for a crime punishable by death or by imprisonment for more than a year; (C) the evidence is admitted
to prove any fact essential to the judgment; and (D) when offered by the prosecutor in a criminal case
for a purpose other than impeachment, the judgment was against the defendant. The pendency of an

appeal may be shown but does not affect admissibility...


http://federalevidence.com/rules-of-evidence#Rule403
http://federalevidence.com/rules-of-evidence#Rule403
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* Ashe v. Swenson, 397 U.S. 436 (1970).

* The Fifth Amendment of the United State Constitution : No person shall be held
to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand
Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of
War or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy
of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor
bedeprived of life, liberty, or property, without due process of law; nor shall private property be taken
for publicuse, without just compensation.

* The Fourteenth Amendment of the United State Constitution: All persons bomn
or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside. No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States; nor shall any State deprive any person of
life, liberty, or property, without due processof law; nor deny to any person within

its jurisdiction the equal protection of the laws...


http://www.usconstitution.net/glossary.html#DOUBLEJ
http://www.usconstitution.net/glossary.html#DOUBLEJ
http://www.usconstitution.net/glossary.html#DEPRIVE
http://www.usconstitution.net/consttop_duep.html
http://www.usconstitution.net/glossary.html#JURIS
http://www.usconstitution.net/glossary.html#DEPRIVE
http://www.usconstitution.net/consttop_duep.html
http://www.usconstitution.net/glossary.html#JURIS
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1984), p. 894.
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*® Code of Civil Procedure. Section 403. “The aggrieved person or his heir may, in criminal
proceedings, bring a property claim against the accused arising out of the criminal offence if the claim
falls under the jurisdiction of the ordinary courts and is not yet pending before another court, in
proceedings before the Local Court irrespective of the value of the matter in dispute.”

"*? Code of Civil Procedure. Section 404.

“(1) The application asserting the claim may be made in writing or orally to be recorded by the
registry clerk, or also orally at the main hearing before the closing speeches begin. The application must
specify the subject of, and the grounds for, the claim and should set forth the evidence. If the
application is not made at the main hearing, it shall be served on the accused.

(2) Making an application shall have the same effect as bringing an action in civil litigation. They
come into effect upon receipt of the application by the court...”

" Code of Civil Procedure. Section 404.

“(1) The court shall grant the application in the judgment in which the accused is pronounced
guilty of a criminal offence or in which a measure of reform and prevention is ordered in respect of such
criminal offence, so far as the application is based on such criminal offence. The decision may be limited
to the ground for, and part of, the asserted claim; section 318 of the Civil Procedure Code shall
apply mutatis mutandis. The court shall dispense with a decision if the application is inadmissible or

insofar as it appears unfounded. In all other cases the court may dispense with a decision only if the
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AMadeliudmseld FamaarnnisAinernudn wannguunedauinlulsziauunend (Issue

application is not suitable to being dealt with in criminal proceedings even after taking into account the
legitimate interests of the applicant. An application will be unsuited to being dealt with in criminal
proceedings particularly where its further examination, even where a decision is only conceivable on the
ground for, or a part of, the asserted claim, would considerably protract the proceedings. Where the
applicant has asserted a claim in respect of damages for pain and suffering (section 253 subsection (2) of
the Civil Code) a decision may only be dispensed with in accordance with the third sentence...”

(3) The decision on the application shall be equivalent to a judgment in civil litigation. The
court shall declare the decision to be provisionally enforceable; sections 708 to 712, as well as sections
714 to 716 of the Civil Procedure Code shall apply mutatis mutandis. Insofar as the claim has not been
awarded, it may be asserted elsewhere. If a final judgment has been given on the ground for the claim,
the hearing concerning the amount shall take place before the competent civil court pursuant to section
304 subsection (2) of the Civil Procedure Code...”

"I Code of Civil Procedure. Section 148. “Where the decision on a legal dispute depends either
wholly or in part on the question of whether a legal relationship does or does not exist, and this
relationship forms the subject matter of another legal dispute that is pending, or that is to be
determined by an administrative agency, the court may direct that the hearing be suspended until the
other legal dispute has been dealt with and terminated, or until the administrative agency has issued its
decision.”

Code of Civil Procedure. Section 149. “(1) If the suspicion arises in the course of a legal
dispute that a criminal offence has been committed, the investigation of which will influence the court’s
decision, the court may direct that the hearing be suspended until the criminal proceedings have been

dealt with and terminated...”
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1 Budak., A. C., "Res Judicata in Civil Proceedings in Common Law and Civilian Systems with
Special Reference to Turkish and English Law," Civil Justice Quarterly (1992): 1-2.
"> The Basic Law for the Federal Republic of Germany. Article 103.

“..(3) No person may be punished for the same act more than once under the general criminal

laws”
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mainInevesaaluad R v. Humphrys (1977) landunaniusn
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*R. v. Hogan (1974) 2 All E.R.142.
* R v. Humphrys (1977) 2 All E.R.497.
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* Sy gz, "mssuileeiiaatdluafdy,” gawm 130mwen 2509): 31-32.
! Steve Uglow, Evidence: Text and Materials (London: Sweet & Maxwell, 1997), p. 680.
® Ibid., p. 666.
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goudotdulieangIuusnLaLvintu 9 Federal Rules of Evidence %9% 609(a) wazdof

? State v. Scarbrough, 181 S.\W.3d 650 (Tenn. 2005)

' Gutierrez v. Superior Court, 24 Cal.App.4th 153 (1994) 29 Cal. Rptr.2d 376.

" Federal Rule of Evidence. Rule 609(a)

In General. The following rules apply to attacking a witness’s character for truthfulness by
evidence of a criminal conviction: (1) for a crime that, in the convicting jurisdiction, was punishable by
death or by imprisonment for more than one year, the evidence: (A) must be admitted, subject to Rule
403, in a civil case or in a criminal case in which the witness is not a defendant; and (B) must be
admitted in a criminal case in which the witness is a defendant, if the probative value of the evidence
outweighs its prejudicial effect to that defendant; and (2) for any crime regardless of the punishment,
the evidence must be admitted if the court can readily determine that establishing the elements of the

crime required proving — or the witness’s admitting — a dishonest act or false statement.


http://federalevidence.com/rules-of-evidence#Rule403
http://federalevidence.com/rules-of-evidence#Rule403
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Aoy dulunssuileludnuaeiilulng visiieynininaslalilaifesimulanseyi
ANUANTSS (Offensive Collateral Estoppel) gauldansavilalasiinua uadinsaiunse
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13 A a VYa a v Y 1 v 14 14 1 o v v o
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Opportunity) lunsihneumangiudiigatanuiinvesdtasuane dgeulvinisiga

Y

*? Federal Rule of Evidence. Rule 803(22)

The following are not excluded by the rule against hearsay, regardless of whether the declarant
is available as a witness:

..(22) Judgment of a Previous Conviction. Evidence of a final judgment of conviction if: (A) the
judgment was entered after a trial or guilty plea, but not a nolo contendere plea; (B) the conviction was
for a crime punishable by death or by imprisonment for more than a year; (C) the evidence is admitted
to prove any fact essential to the judgment; and (D) when offered by the prosecutor in a criminal case
for a purpose other than impeachment, the judgment was against the defendant. The pendency of an
appeal may be shown but does not affect admissibility...

" Ashe v. Swenson, 397 U.S. 436 (1970).
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* The Fifth Amendment of the United State Constitution : No person shall be held
to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand
Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of
War or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy
of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor
bedeprived of life, liberty, or property, without due process of law; nor shall private property be taken
for publicuse, without just compensation.

“ The Fourteenth Amendment of the United State Constitution : All persons born
or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside. No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States; nor shall any State deprive any person of
life, liberty, or property, without due processof law; nor deny to any person within

its jurisdiction the equal protection of the laws...


http://www.usconstitution.net/glossary.html#DOUBLEJ
http://www.usconstitution.net/glossary.html#DOUBLEJ
http://www.usconstitution.net/glossary.html#DEPRIVE
http://www.usconstitution.net/consttop_duep.html
http://www.usconstitution.net/glossary.html#JURIS
http://www.usconstitution.net/glossary.html#DEPRIVE
http://www.usconstitution.net/consttop_duep.html
http://www.usconstitution.net/glossary.html#JURIS
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1o Budak., A. C., "Res Judicata in Civil Proceedings in Common Law and Civilian Systems with
Special Reference to Turkish and English Law," Civil Justice Quarterly (1992): 1-2.
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J1881U The United Supreme Court letpgaaundninasitenliluad Ashe v. Swenson

ﬂaﬂ'aum1;3ﬂﬁ@lﬁ’maﬁﬁaﬁaﬂaﬁmmﬁumlﬁlﬂ fouiaatiluaddanaduiismeuvdngiudiuniedemaniald
Uszneumsiansaneiimihiiu msfimadeiaesitadoniiiaglifonudofiassduaiengfnaniwounda”
¥ R v. Humphrys (1977) 2 AL ER. 497.
% State v. Scarbrough, 181 S\W.3d 650 (Tenn. 2005)
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* Ashe v. Swenson, 397 U.S. 436 (1970).

? The Fifth Amendment of the United State Constitution : No person shall be held
to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand
Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of
War or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy
of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor
bedeprived of life, liberty, or property, without due process of law; nor shall private property be taken
for publicuse, without just compensation.

® The Fourteenth Amendment of the United State Constitution: All persons bomn
or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside. No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States; nor shall any State deprive any person of
life, liberty, or property, without due processof law; nor deny to any person within

its jurisdiction the equal protection of the laws...


http://www.usconstitution.net/glossary.html#DOUBLEJ
http://www.usconstitution.net/glossary.html#DOUBLEJ
http://www.usconstitution.net/glossary.html#DEPRIVE
http://www.usconstitution.net/consttop_duep.html
http://www.usconstitution.net/glossary.html#JURIS
http://www.usconstitution.net/glossary.html#DEPRIVE
http://www.usconstitution.net/consttop_duep.html
http://www.usconstitution.net/glossary.html#JURIS
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(House of Lords) luad R. v. Humphrys (1977)° %Qﬂ’]ﬁﬁﬂﬂﬁUUN (House of Lords) ¥84
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° a1 [ v I = 1 &
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28 . .
Marginson v. Blackburn Borough Council (1939) 2KB 426.

29 a o a Y] o a ¢ & A ° W | a
Iaaa Iﬂﬂu, ATBTUIYNNNUNEANBUSNETUNANFIU 'WllWﬂi\'iﬁ 3 (ﬂi\‘iL'ﬂWllW’luﬂi: AUNIUAILAEIY

URAINIT ﬂssm’mqﬁﬁsim, 2538), 917 299.
*R.v. Humphrys (1977) 2 AWL E.R.497.
! Soyel g, "nssuiledoinoaieluafidn,” ganiu 13(uweu 2509): 31-32.
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ﬁﬂwﬂﬁﬂgium Goldman v. Simpson (2008)" @ssindulay California Court of Appeal
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Brown Simpson 8afNIIE1u8Iaunmal LLG]QﬂsquiuﬁﬂLL‘WQ‘VI‘VI’]EJ’WIGH?,JﬂQ%iﬂEJGUENQGﬂEJLﬂu

{ies O. J. Simpson naufiAaiiiuinnemaiungvanevesgmelafigaidennaasddiima

*? Donald L.Catlett Charles D.Moreland and Janet M.Thompson, "Collateral Estoppel in Criminal
Cases: How and Where Does It Apply?," Journal of Missouri Bar (November-December 2006): 3.

% Zinger v. Terrell, 985 S\W.2d 737 (Ark. 1999)

** Goldman v. Simpson, 72 Cal. Rptr. 3d 729 (2008) 160 Cal. App. 4th 255.
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* Edward W.Cleary and others, Mccormick on Evidence 3rd ed.(St.Paul,Minn: West Publishing,
1984), p. 894.
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36 ) ) . v -~ o
Cass. Civ.,7 mars 1855, affaire Quertier, D., 1855.1.81, g19faly Undaa ﬂ%au‘w, ANANNINTUNAR
wisidesdomuminnnwafegiiedds," 11saslifienans, 37 @quiey 2551): 374,
37 2 o o o o~ o B4 .
A0 LATYIUAT, MENNQUINELNIENYrazla, NUNASIT 6 (NFEMNUMIUAS: LASINITAITIMALLENENT

UENaUNISaU ANENRFENS UMNINeSusIIUFAIERS, 2550), Wi 27-28.
38 a o a ' a o o a
InAns a¥afans, szuunguunglveuassinsuseme (NFUNNINIUAT: UNINeIRegluviesTsuIgsy,
2528), w11 761.

* Article. 3 “However, the judgment in any action exercised before the civil court is suspended

until a final decision is made on the merits of the public prosecution where such a prosecution has been
initiated”
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“ Budak., A. C., "Res Judicata in Civil Proceedings in Common Law and Civilian Systems with
Special Reference to Turkish and English Law," Civil Justice Quarterly (1992): 1-2.
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“R.v. Humphrys (1977) 2 All E. R. 497.
* Edward W.Cleary and others, Mccormick on Evidence, p. 894.
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