v
IMOINDBUABVIAVDIDUY IAgaIMsaunIes1siygaoya 1ngains

= )
W.A. 2545 : ANHINTUNIUNINGT 40 (2) (V)

UNANNITIN gNFSAN

"31/1mﬁwuﬁffﬁudauwﬁwmm'i?iﬂmmwé“ﬂq@iﬂ?ﬂgﬂpﬂﬁmﬁmumﬁwﬁ@
aIndamans
AmzlAmans naInsaiumInendo
Umsdny 2548
ISBN 974-53-2332-2

a a & J a @
AUVFANTUDIYPWINNITAUNNIINYIQY



CLAUSES FOR SETTING ASIDE THE ARBITRAL AWARD UNDER ARBITRATION ACT 2002

A STUDY OF SECTION 40(2)(B)

Miss Jutawan Sutthirat

A Dissertation Submitted in-Partial Fulfillment.of the Requirements
for The Degree of Master of Laws Program in Laws
Faculty of Law
Chulalongkorn University
Academic year 2005
ISBN 974-53-2332-2



vindaineniinug

ine
f117717

193N TR

wniinoauAdrmeug Tanan1s aaumss T 90odR

Y InNaINT W.A. 2545:AnsnNFALIIRT 40(2)(1)

WA NTT0L gVETA
UAmant

- F 4
mAaan i WiuAna weenans

E ]
ansilimand viateniolmidnena el lviiuidne tinusaduiidudounile

eI IANEIANNANGRTUB (uAlMILTTLdiR

...................... N AMUARDETNRANART

(huananmansd Siwug deyndt)

AMSNTINNTTASLANE TN

..............................................

(@13138 880 2dundai)

// ]
ij v fr?/
P S |
. L mansdiidine

(seransansd AduAnG usu1ags)

5**3"-—‘-@ nygums

................................................... NTIUNIT

e LS N‘ﬁ"”-ﬁ“ ........... ngINNTg

(AranTa el me, @t aroleand)



4

pTse qnBiml T iuaiinnousnd11aauy Tagatn1Inms s 11 9ingRoug 1ARa1n1s
W.A. 2545 AnwInIfmunaT 4o0( 2)@w (CLAUSES FOR SETTING ASIDE THE ARBITRAL
AWARD UNDER ARBITRATIOM ACT 2002. : A STUDY OF SECTION 40 (2) (B))

0. TN soamanTInsidong wso1ens 118 Wi, ISBN 974-53-2332-2.

- & P & a5 - - 5 E w ¢
InorinusRTulAn N pamainoeu Aviavesey Tanainishunnses  Nandaninmeing luas
4 : 4
Snminosuddvanmmsrswiydfoya Tagaims w2545 Fathanasmsde IdgAnmehefidomoi Toma
: ozl k e e S &
fudFeadadn ildtaudesgniafunumandsdraiuaslimadinoeuidvian hiveudwngmneliduss
- o I a P & AW i ™
tafu 1y Taommizednvaniddisvianeaduveinmititiuses s iu Tavoyyir Tagainis [damnguane
i d
(Arbitrability) A1111R57 40 (2) (1) uasmnantarennuawGous souasRasssuiuRvoalsE N ruaunng 40 (2)
E i ’ "
(v Fathumginoaufinguuiodia TapaWmamnsafnmnlfu S unngrmnedanan 1dies
o a2 - . . - = 4 4 e
AmfumainosuiFwaifioafy arbirabiliey. AMMAT 40 (2) (n) Tilundnnsidmuatiuiednu
o ol - nr 1 e
anudnadnivesnumudoufesuazfassisiufvenlsenvy Sl huniygRaumnn 40 ) (n) il
wanmuAsIFULNTYEALIATY 40 (2) () WO LAMARADDUALNIATY 40 (2) (v) HanwasduusTse i
- " o - ar i -
DymlumsdivlFimaans oladaeiidmaninusinmmiag 40 (2) () duileivadendnanuaauiFouioouas
e W oA
fAasssuduAvessnry
= . - oo i gt - . = o -
pinnsEnymud ngamsaidradibiinaldnunzdadonumuGoufoouasfasssuduives
. PR ¢
Usewwu neTntansdidme Ui
bt - e ' 1 & o a . i -
(1) nadidimeamdng audas s ey iagainiidoladhonilaiiond (biss) Drm@Bomrmmm
, TR |
thuaner (puatied) T URvRd v e i o A dsbones)
. i &£ o o e
() dedimusludanfsfumsasevan TasainisnseiiuTamondasnm  lunssnanaiuess

. ) 4 ' - i " , i ] 1
diwméholadhonils danadenssinuiinsaniioyan Tagains  ldnssiaswoulidFvafiuanses liauns 19D

HAYAAY

(3) ﬁ'I%"LI'IH\':].HI.ﬁﬂ‘il'lﬂI‘I"I‘.FHi.’li!f‘li.‘l‘]#ﬂqﬁlﬁ'ﬂ'ﬂlﬂﬂﬂﬂgﬁﬂﬂﬂﬂﬂ'ﬁ

(4) ﬁ1"1';-5wnmmuq!ﬂwF]am15ﬁwuﬂ'lﬁtjﬁﬂmv'-.l1?1\4ﬁwi'm?ﬂﬁ1'ﬁ'n1ﬂu1ﬂvnuﬁﬂuﬂgnmuwamﬂ
Al

5 mfiwEmsaivTermifiAednla s dlolfeyanTeannmstf iAW T o3 a
&) nrameyyilaquintizumiiuimess i iouis wieda leazime hiviuwamemmang wmdAnura
‘-J oy -
ARTUINIRY
* - s 1 i v [ o r a o ] &
miunanIdmmdana i lseredaniumaliuldvdanammuGoufesvemaz sz mas i
2 X
YszmalnoWinrwmeandoams dumnauntaiy

41917991 TRatang muﬂm‘s‘aﬁﬁm........ﬂ,.‘?.".”.!ﬁaf.ﬁ....,..ﬁfk’\_fﬁ‘! "‘J

dn1ifine 2548 moile¥eernTinlTou. . ﬁf ... S Bt A
e



# # 4586063334 : MAJOR LAWS

KEY WORD : SETTING ASIDE
JUTAWAN SUTTHIRAT :CLAUSES FOR SETTING ASIDE THE ARBITRAL AWARD
UNDER ARBITRATION ACT 2002. : A STUDY OF SECTION 40 (2) (B) THESIS
ADVISOR :ASSOC.PROF.PICHAISAK HAURAYANGKUL, 118 pp. ISBN 974-53-2332-2.

This thesis studies the clauses for setting aside the deficient award of the arbitrator
and the general principle as well as the procedure to challenge the award regarding
Arbitration Act 2002. Setting aside the deficientaward is the useful measure giving the losing
party the opportunity to present a challenge petition to the court. This party will not be
enforced by the unlawful award. However, this thesis focuses on the arbitrability in Article
40 (2) (a) and the public policyin Article 40 (2) (b)

The arbitrability greund in Article 40 (2) (a) is considers as a tool for enforcing the
public policy. One can cbnclude that the arbitrability conceptis one part of the public policy.
Eventhough, the pubic policy basis is not specific, therefore, there are some problems in
practical use.

From this research, the following allegations should be treated by courts
as violations of public policy under Article 40 (2) (b) :

(1) There is the evidence suggesting actual bias or prejudice on the part of

an arbitrator

(2) An arbitralagreement exacted by duress

(3) An award obtained by fraud

(4) An award compels a party to violate the decree of a foreign court.

(5) There are the circumstances treating an arbitrator to be dishonest

(6) An arbitrator. willfully or gross negligently ignores the important evidences of the case.

The above trends of interpretation would help harmonizing the practical use of

public policy in the international level so as to promote the practical use of Thailand to an

international standard.
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*
UNCITRAL Arbitration Rules
Article 9 “A prospective arbitrator shall disclose to those who approach him in
connexion with his possible appointment any circumstances likely to give rise to justifiable

doubts as to his impartiality or independence. An arbitrator, once appointed of chosen, shall
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disclose such circumstances to the parties unless they have already been informed by him of these
circumstances.

Article 10

“(1) Any arbitrator may be challenged if circumstances exist that give rise to
justifiable doubts as to the arbitrator’s impartiality or independence”

THE ARBITRATION ACT, 1996 maaﬂizmﬁﬁdﬂqy

Article 33 (1) The tribunal shall

(a) act fairly and impartially as between the parties, giving each party a
reasonable opportunity of putting his case and dealing with that of his opponent, and

(b) adopt procedures suitable to the circumstances of the particular case,
avoiding unnecessary delay or expense, so as to provide a fair means for the resolution of the
matters falling to be determined

(2) The tribunal shall comply with that general duty in conduction the arbitral
proceedings, in its decisions on matters of procedure and evidence and in the exercise of all other
powers conferred on it.”

UNIFORM ARBITRATION ACT 2000 ¥931)5ztmaansgomsm

SECTION 12. DISCLOSURE BY ARBITRATOR.

(a) Before accepting appointment, an individual who is requested to serve as an
arbitrator, after making a reasonable inquiry, shall disclose to all parties to the agreement to
arbitrate and arbitration proceeding and to any other arbitrators any known facts that a reasonable
person would consider likely to affect the impartiality of the arbitrator in the arbitration
proceeding, including:

(1) afinancial or personal interest in the outcome of the arbitration proceeding ; and

(2) an existing or past relationship with any of the parties to the agreement to
arbitrate or the arbitration proceeding, their counsel or representatives, a witness, or another
arbitrators.

(b) An arbitrator has a continuing obligation to disclose to all parties to the

agreement to arbitrate and and arbitration proceeding and to any other arbitrators any facts that
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(1) “It is not easy to define public policy since the term must have different
meanings at different times; but it may be stated that the contracts which are held to opposed to
public policy are those which it is deemed not advisable to recognize on the ground that they are
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(2) “Public Policy , a phrase commonly employed to designate a general
principle of law that no one has a right to do any act which will work harm to the public”19
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(3) “Ordre public is article channel through which the courts can deviate from
the application of strict law when prejudicial to social policies”
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(4) “Public Policy means the good of collective body. On the other hand it

may be mean the social gain that is wrought by adherence to the standards of right conduct which

. . 4 20
find expression in the mores of the community.”

18Nawin,J, Pitman’s Commercial Law, (London : Sir Issac Pitman & Sons
Ltd.,1969), p.30

19J.H.Finley, Nelson Complete Encyclopedia, (New York : JJLittle & Ives
Co.,1937),Volume 19,pp. 90-92

*Denis Lloyd, Introduction to Jurisprudence, (London : Stevenson & Sons, 1965),

p.142
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(5) “The term ‘public policy’ is a technical legal term and should not to be
identified with the policy of the government in office””!
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Challenging the award : serious irregularity

68. (I) A party to arbitral proceedings may (upon notice to the other parties and to the
tribunal) apply to the court challenging an award in the proceedings on the ground of serious
irregularity affecting the tribunal, the proceedings or the award.

A party may lose the right to object (see section 73) and the right to apply is subject to
the restrictions in section 70 (2) and (3)

(2) Serious irregularity means an irregularity of one or more of the following kinds
which the court considers has caused or will cause substantial injustice to the applicant

(a) failure by the tribunal to comply with section 33 (general duty of tribunal);

(b) the tribunal exceeding its powers (otherwise than by exceeding its substantive
jurisdiction : see section 67) ;

(c) failure by the tribunal to conduct the proceedings in accordance with the
procedure agreed by the parties;

(d) failure by the tribunal to deal with all the issues that were put to it:

(e) any arbitral or other institution or person vested by the parties with powers in
relation to the proceedings or the award exceeding its powers;

(f) uncertainty or ambiguity as to the effect of the award;

(g) the award being obtained by fraud or the award or the way in which it was
procured being contrary to public policy;

(h) failure to comply with the requirements as to the form of the award or

(i) -any irregularity in the conduct of the proceedings or in the award which is
admitted by the tribunal or by any arbitral or other institution or person vested by the parties with
powers in relation to-the proceedings or the award

(3) If there is shown to be serious irregularity affecting the tribunal, the proceedings
or the award, the court may

(a) remit the award to the tribunal, in whole or in part, for reconsideration,

(b) set the award aside in whole or in part, or

(¢) declare the award to be of no effect, in whole or in part.
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The court shall not exercise its power to set aside or to declare an award to be of no
effect, in whole or in part, unless it is satisfied that it would be inappropriate to remit the matters
in question to the tribunal for reconsideration.

(4) The leave of the court is required for any appeal from a decision of the court
under this section.

>kSECTION 23

(a) ~Upon to the court by a party to an arbitration proceeding, the court shall vacate
an award made in the arbitration proceeding if :

(1) the award was procured by corruption, fraud, or other indue means;

(2) there was

(A) evident partiality by an arbitrator appointed as a neutral arbitrator;

(B) corruption by an arbitrator : or

(C) misconduct by an arbitrator prejudicing the right of a party to the arbitration
proceeding;

(3)  an arbitrator refused to postpone the hearing upon showing of sufficient cause

for postponement, refused to consider evidence material to the controversy, or otherwise
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conducted the hearing contrary to Section 15, so as to prejudice substantially the rights of a party
to the arbitration proceeding;

(4)  an arbitrator exceeded the arbitrator’s power;

(5) - there ‘was no “agreement to arbitrate, unless the person participated in the
arbitration proceeding without raising the objection under Section 15 (c)

not later than the beginning of the arbitration hearing ; or

(6) the arbitration was conducted without proper notice of the initiation of an
arbitration as require in Section 9 so as to prejudice substantially the rights of a party to the
arbitration proceeding.
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Sum in dispute (in US Dollars) Fees (**)
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Uniform Arbitration Act, 2000 (USA) section 12
(a) Before accepting appointment, an individual who is requested to serve as an
arbitrator, after-making a reasonable inquiry, shall disclose to all parties to the agreement to
arbitrate and arbitration proceeding and to any other arbitrators any known facts that a reasonable
person. would consider likely to. affect the impartiality of the arbitrator in the arbitration
proceeding including: (1) a financial or personal interest in the outcome of the arbitration
proceeding; and (2) an existing or past relationship with any of the parties to the agreement to
arbitrate of the arbitration proceeding, their counsel of representatives, a witness, or another
arbitrators (b) An arbitrator has a continuing obligation to disclose to all parties to the agreement
to arbitrate and arbitration proceeding and to any other arbitrators any facts that the arbitrator

leans after accepting appointment which a reasonable person would consider likely to affect the

impartiality of the arbitrator
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