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The Objective of this thesis is to study about the implications of the Flag
States under the United Nations Convention on the Law of the Sea 1982 by focusing
on the rights and the duties of the Flag States according to the Convention. Also, |
will study the protection of the vessels by the Flag States if their rights were infringed
along with the responsibilities of the Flag States if they failed to follow the duties
provided in the Convention i.e. the safety of the sea, the protection and preservation
of the marine environment, the conservation and management of the living

resources and the marine labor.

As the state party of the Convention, Thailand has the obligations to enact
and implement the provisions as laid down in the Convention. This thesis aims at
analyzing the connections and differences of Thai laws and the provisions of the
Convention by compare their legislation and enforcement as the Flag State. Finally, |
would suggest the directions for Thailand to revise and improve the laws and the

regulations if there aren’t enough or ineffective.

The study reveals that Thailand has laws and regulations concerning the
vessels, but they are in different places and also lack of the effective legislation and
enforcement in specific fields. Therefore, Thai vessels are considered substandard in
foreign countries which may affect Thailand as failure to follow Flag State obligations.
Consequently, it is necessary to revise and improve Thai laws in accordance to the

international regulations and standards as prescribed in the Convention.

Field of Study: Laws Student's Signature
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? Ibid., p.313
’ United Nations Convention on the Law of the Sea 1982, Article 2

“The sovereignty of a coastal State extends, beyond its land territory and internal waters and, in the case of

an archipelagic State, its archipelagic waters, to an adjacent belt of sea, described as the territorial sea.”
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¢ United Nations Convention on the Law of the Sea 1982, Article 8 (2)
“ Where the establishment of a straight baseline in accordance with the method set forth in article 7 has the
effect of enclosing as internal waters areas which had not previously been considered as such, a right of
innocent passage as provided in this Convention shall exist in those waters.”

° United Nations Convention on the Law of the Sea 1982 , Article 17
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“Subject to this Convention, ships of all States, whether coastal or land-locked, enjoy the right of innocent
passage through the territorial sea.”

* umeiussaisde Fiudingal | “msdsiuldnguaneenglunsiatnnie | Anwnsdinanseviauia
gy unilasaenvuinnvasiulagaasn” , Gnelinusundaudin auslifenans Rwansainingdy, 2543)
ni. 61

" United Nations Convention on the Law of the Sea 1982 , Article 18(1)
“Passage means navigation through the territorial sea for the purpose of:
(a) traversing that sea without entering internal waters or calling at a roadstead or port facility outside
internal waters; or

(b) Proceeding to or from internal waters or a call at such roadstead or port facility.”
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¢ United Nations Convention on the Law of the Sea 1982 , Article 19 (2)

“Passage is innocent so long as it is not prejudicial to the peace, good order or security of the
coastal State. Such passage shall take place in conformity with this Convention and with other rules of
international law”

’ United Nations Convention on the Law of the Sea 1982, Article 19 (2)

“Passage of a foreign ship shall be considered to be prejudicial to the peace, good order or security
of the coastal State if in the territorial sea it engages in any of the following activities: (a) any threat or use of
force against the sovereignty, territorial integrity or political independence of the coastal State, or in any
other manner in violation of the principles of international law embodied in the Charter of the United
Nations;

(b) any exercise or practice with weapons of any kind;
(c) any act aimed at collecting information to the prejudice of the defense or security of the coastal State;
(d) any act of propaganda aimed at affecting the defense or security of the coastal State;
(e) the launching, landing or taking on board of any aircraft;
(f) the launching, landing or taking on board of any military device;
(g) the loading or unloading of any commodity, currency or person contrary to the customs, fiscal,
immigration or sanitary laws and regulations of the coastal State;
(h) any act of willful and serious pollution contrary to this Convention,
(i) any fishing activities;
(j) the carrying out of research or survey activities;
(k) any act aimed at interfering with any systems of communication or any other facilities or installations of
the coastal State;
(1) Any other activity not having a direct bearing on passage.”
1 United Nations Convention on the Law of the Sea 1982, Article 21

“1. provisions of this Convention and other rules of international law, relating to innocent passage
through the territorial sea, in respect of all or any of the following:

(a) the safety of navigation and the regulation of maritime traffic;
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(b) the protection of navigational aids and facilities and other facilities or installations; (c)
the protection of cables and pipelines; 32
(d) the conservation of the living resources of the sea;
(e) the prevention of infringement of the fisheries laws and regulations of the coastal
State;
(f) the preservation of the environment of the coastal State and the prevention, reduction
and control of pollution thereof;
(g) marine scientific research and hydrographic surveys;
(h) The prevention of infringement of the customs, fiscal, immigration or sanitary laws and
regulations of the coastal State.

2. Such laws and regulations shall not apply to the design, construction, manning or equipment of

foreign ships unless they are giving effect to generally accepted international rules or standards”
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" United Nations Convention on the Law of the Sea 1982 , Article 28

“1. The coastal State should not stop or divert a foreign ship passing through the territorial sea for
the purpose of exercising civil jurisdiction in relation to a person on board the ship.

2. The coastal State may not levy execution against or arrest the ship for the purpose of any civil
proceedings, save only in respect of obligations or liabilities assumed or incurred by the ship itself in the
course or for the purpose of its voyage through the waters of the coastal State.

3. Paragraph 2 is without prejudice to the right of the coastal State, in accordance with its laws, to
levy execution against or to arrest, for the purpose of any civil proceedings, a foreign ship lying in the

territorial sea, or passing through the territorial sea after leaving internal waters.”
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' United Nations Convention on the Law of the Sea 1982 , Article 303 (2)
“In order to control traffic in such objects, the coastal State may, in applying article 33, presume
that their removal from the seabed in the zone referred to in that article without its approval would result in

an infringement within its territory or territorial sea of the laws and regulations referred to in that article”
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" United Nations Convention on the Law of the Sea 1982 , Article 38 (2)
“Transit passage means the exercise in accordance with this Part of the freedom of navigation and
overflight solely for the purpose of continuous and expeditious transit of the strait...”

" United Nations Convention on the Law of the Sea 1982 , Article 44
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“States bordering straits shall not hamper transit passage and shall give appropriate publicity to any
danger to navigation or overflight within or over the strait of which they have knowledge. There shall be no
suspension of transit passage.”

' United Nations Convention on the Law of the Sea 1982, Article 42

“1. Subject to the provisions of this section, States bordering straits may adopt laws and regulations
relating to transit passage through straits, in respect of all or any of the following:

(a) the safety of navigation and the regulation of maritime traffic, as provided in article 41;

(b) the prevention, reduction and control of pollution, by giving effect to applicable
international regulations regarding the discharge of oil, oily wastes and other noxious substances in
the strait;

(c) with respect to fishing vessels, the prevention of fishing, including the stowage of
fishing gear;

(d) The loading or unloading of any commodity, currency or person in contravention of
the customs, fiscal, immigration or sanitary laws and regulations of States bordering straits.

2. Such laws and regulations shall not discriminate in form or in fact among foreign ships or in their

application have the practical effect of denying, hampering or impairing the right of transit passage

as defined in this section.

3. States bordering straits shall give due publicity to all such laws and regulations.

4. Foreign ships exercising the right of transit passage shall comply with such laws and regulations”
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Y United Nations Convention on the Law of the Sea 1982 , Article 42

“1. In conformity with this Part, States bordering straits may designate sea lanes and prescribe traffic
separation schemes for navigation in straits where necessary to promote the safe passage of ships.

2. Such States may, when circumstances require, and after giving due publicity thereto, substitute
other sea lanes or traffic separation schemes for any sea lanes or traffic separation schemes previously
designated or prescribed by them.

3. Such sea lanes and traffic separation schemes shall conform to generally accepted international

regulations...”
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*® United Nations Convention on the Law of the Sea 1982 , Article 45 (2)

“There shall be no suspension of innocent passage through such straits.”

v United Nations Convention on the Law of the Sea 1982 , Article 46

“For the purposes of this Convention: (a) "archipelagic State" means a State constituted wholly by
one or more archipelagos and may include other islands; (b) "archipelago" means a group of islands,
including parts of islands, interconnecting waters and other natural features which are so closely interrelated
that such islands, waters and other natural features form an intrinsic geographical, economic and political

entity, or which historically have been regarded as such.”
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% United Nations Convention on the Law of the Sea 1982 , Article 53 (2)

“All ships and aircraft enjoy the right of archipelagic sea lanes passage in such sea lanes and air
routes”

?! United Nations Convention on the Law of the Sea 1982 , Article 53 (1)

“An archipelagic State may designate sea lanes and air routes there above, suitable for the
continuous and expeditious passage of foreign ships and aircraft through or over its archipelagic waters and
the adjacent territorial sea.”

# United Nations Convention on the Law of the Sea 1982 , Article 53 (12)

“If an archipelagic State does not designate sea lanes or air routes, the right of archipelagic sea
lanes passage may be exercised through the routes normally used for international navigation.”

2 United Nations Convention on the Law of the Sea 1982 , Article 53 (3)

“Archipelagic sea lanes passage means the exercise in accordance with this Convention of the rights
of navigation and overflight in the normal mode solely for the purpose of continuous, expeditious and
unobstructed transit between one part of the high seas or an exclusive economic zone and another part of

the high seas or an exclusive economic zone.”
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24Uni‘ted Nations Convention on the Law of the Sea 1982, Article 52 (1)

“Subject to article 53 and without prejudice to article 50, ships of all States enjoy the right of

innocent passage through archipelagic waters, in accordance with Part Il, section 3.”
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?" United Nation Convention on the Law of the Sea 1982 , Article 211 (5)

“For the purpose of enforcement as provided for in section 6, may in respect of their exclusive
economic zones adopt laws and regulations for the prevention, reduction and control of pollution from
vessels conforming to and giving effect to generally accepted international rules and standards established

through the competent international organization or general diplomatic conference.”
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** United Nations Convention on the Law of the Sea 1982, Article 87 ( 1)
“The high seas are open to all States, whether coastal or land-locked. Freedom of the high seas is
exercised under the conditions laid down by this Convention and by other rules of international law. It

comprises, inter alia, both for coastal and land-locked States:

(e) freedom of fishing, subject to the conditions laid down in section 2;”

. United Nations Convention on the Law of the Sea 1982, Article 116

“All States have the right for their nationals to engage in fishing on the high seas subject to:

(a) their treaty obligations;

(b) the rights and duties as well as the interests of coastal States provided for, inter alia, in article
63, paragraph 2, and articles 64 to 67; and

(c) The provisions of this section.”
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* Draft articles on Responsibility of States for internationally wrongful Acts 2001, Article 42
“A State is entitled as an injured State to invoke the responsibility of another State if the obligation
breached is owed to:
(a) that State individually; or
(b) a group of States including that State, or the international community as a whole, and the
breach of the obligation:
(i) specially affects that State; or
(i) is of such a character as radically to change the position of all the other States to

which the obligation is owed with respect to the further performance of the obligation”
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* Nivedita H.Hosanee,“A Critical Analysis Of Flag State Duties as Laid Down under Article 94 of the
1982 United Nations Convention on the Law of the Sea” The United Nations Nippon Foundation Followship
Programme, 2009-2010, p.25
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Ayendnusurniudin AuedRf1ans UNINe1aesIINAIEAS, 2555), NN, 12-13

* Convention on the High Seas 1958, Article 5

“Each State shall fix the conditions for the grant of its nationality to ships, for the registration of
ships in its territory, and for the right to fly its flag. Ships have the nationality of the State whose flag they are

entitled to fly. There must exist a genuine link between the State and the ship; in particular, the State must
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effectively exercise its jurisdiction and control in administrative, technical and social matters over ships flying
its flag.”

“ pugnsanBnmangrineszrineUsema Tul e 1956 IdausuunAnieatuanuielesiuiageiniy
wdninasidldlousiiesnasilunislddayanvindu u,m'é’ﬂLi‘JuLﬂmsﬁﬁ%’ﬁu%aam%’ummLﬂué’iymaﬁuau‘%aﬂfuﬁﬂﬁw
“Nevertheless, for purpose of recognition of the 83 national character of the ship by other states, there must
exist a genuine link between the State and the Ship” (LLﬁLLu’Jmmﬁﬂﬁﬁlﬂé’Qﬂﬁﬂmﬁ’igiﬁalﬂu Convention on
the High Seas 1958)

“ United Nations Convention on Condition for Registration of Ship 1986, Article 1

“For the purpose of ensuring or, as the case may be, strengthening the genuine link between a
State and ships flying its flag, and in order to exercise effectively its jurisdiction and control over such ships
with regard to identification and accountability of shipowners and operators as well as with regard to
administrative, technical, economic and social matters, a flag State shall apply the provisions contained in
this Convention”
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* United Nations Convention on Condition for Registration of Ship 1986, Article 8

“1. Subject to the provisions of article 7, the flag State shall provide in its laws and regulations for
the ownership of ships flying its flag.

2. Subject to the provisions of article 7, in such laws and regulations the flag State shall include
appropriate provisions for participation by that State or its nationals as owners of ships flying its flag or in the
ownership of such ships and for the level of such participation. These laws and regulations should be

sufficient to permit the flag State to exercise effectively its jurisdiction and control over ships flying its flag.”
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45 U.N. General Assembly, Resolution 58/240, paragraph27, U.N. Doc.A/RES/58/240 (2004).

“ Nivedita H.Hosanee,“A Critical Analysis Of Flag State Duties as Laid Down under Article 94 of the
1982 United Nations Convention on the Law of the Sea” The United Nations Nippon Foundation Followship
Programme, 2009-2010, p.15

“ The International Law Commission, 1994-1998 Vol.1The Treaties, Sir Author Watts, p.61

48 Martinus Nijhoff, "The Nationality of Ships”, the Hahue 1967, p. 140
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Regulations- and Measures to Counter their Failure to Do so” p.1-2
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% Nivedita H.Hosanee,“A Critical Analysis Of Flag State Duties as Laid Down under Article 94 of the
1982 United Nations Convention on the Law of the Sea” The United Nations Nippon Foundation Followship
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> Nivedita H.Hosanee,“A Critical Analysis Of Flag State Duties as Laid Down under Article 94 of the
1982 United Nations Convention on the Law of the Sea” The United Nations Nippon Foundation Followship
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58Uni‘ted Nations Convention on the Law of the Sea 1982, Article 94( 3)

“ Every State shall take such measures for ships flying its flag as are necessary to ensure safety at
sea with regard, inter alia, to:

(a) the construction, equipment and seaworthiness of ships;

(b) the manning of ships, labour conditions and the training of crews, taking into account the

applicable international instruments;
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(c) the use of signals, the maintenance of communications and the prevention of collisions”

* Nivedita H.Hosanee,“A Critical Analysis Of Flag State Duties as Laid Down under Article 94 of the
1982 United Nations Convention on the Law of the Sea” The United Nations Nippon Foundation Followship
Programme, 2009-2010, p.17

«° Nordquist, “United Nations Convention on the Law of the Sea : a Commentary, Volume III” p.149
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University, 2011, p.47
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65 Summary of Status of Convention, 15/05/2015, IMO Website

SOLAS 1974, 162 Contracting Parties

Load Lines 1966, 161 Contracting Parties

COLREG 1972, 156 Contracting Parties

STCW 1978, 158 Contracting Parties

MARPOL 73/78 Annex I/ll, 153 Contracting Parties

MARPOL 73/78 Annex Il , 141 Contracting Parties

MARPOL 73/78 Annex IV, 134 Contracting Parties

MARPOL 73/78 Annex V , 147 Contracting Parties

MARPOL Protocol 1997 Annex VI -80 Contracting Parties
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International Convention for the Safety of Life at Sea, Protocol 1988”

% Lode Lines Convention 1966/1988, Article13

“The surveys and marking of ships, as regards the enforcement of the provisions of the present
Convention and the granting of exemptions there from, shall be carried out by officers of the Administration.
The Administration may, however, entrust the surveys and marking either to surveyors nominated for the
purpose or to organizations recognized by it. In every case the Administration concerned fully guarantees the
completeness and efficiency of the surveys and marking.”
* Ibid, Article 14

“(1). A ship shall be subjected to the surveys specified below:

(a). An initial survey before the ship is put in service, which shall include a complete
inspection of its structure and equipment in so far as the ship is covered by the present
Convention. The survey shall be such as to ensure that the arrangements, materials and scantlings
fully comply with the requirements of the present Convention.

(b). A renewal survey at intervals specified by the Administration but not exceeding five
years, except where paragraphs (2), (5), (6) and (7) of article 19 are applicable, which shall be such
as to ensure that the structure, equipment, arrangements, materials and scantlings fully comply
with the requirements of the present Convention.

(0). An annual survey within 3 months before or after each anniversary date of the

certificate to ensure that:
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(i). alterations have not been made to the hull or superstructures which would
affect the calculations determining the position of the load line;

(ii). the fittings and appliances for the protection of openings, guard rails, freeing
ports and means of access to crew’s quarters are maintained in an effective condition;

(ii). the freeboard marks are correctly and permanently indicated;

(iv). the information required by regulation 10 is provided.

(2). The annual surveys referred to in paragraph (1)c) of this article shall be endorsed on the
International Load Line Certificate or the International Load Line Exemption Certificate issued to a ship
exempted under paragraph (2) of article 6 of the present Convention.”

* United Nations Convention on the Law of the Sea 1982 Article 94 (@) (b) (c)

“Such measures shall include those necessary to ensure:

(b) that each ship is in the charge of a master and officers who possess appropriate qualifications, in
particular in seamanship, navigation, communications and marine engineering, and that the crew is

appropriate in qualification and numbers for the type, size, machinery and equipment of the ship;
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() that the master, officers and, to the extent appropriate, the crew are fully conversant with and
required to observe the applicable international regulations concerning the safety of life at sea, the
prevention of collisions, the prevention, reduction and control of marine pollution, and the maintenance of
communications by radio.”

* UszneuluseiFos 1.mqsﬁu’um°'1 (minimum age) 2lu¥usosqua1w (medical certificate) 3.AmuaLTRYDS
AUL3D (qualifications of seafarers) 4. domnasn15v19TuYeIAUITD (seafarers’ employment agreement) 5.n1514
Uinslumsassmuazmsussgdiuyana fildsueynn lésunsiuseamiesgmelddermun (use of any licensed
or certified or regulated private recruitment and placement services) 6. Filusmsvhanuvdensindeu (hours of
work or rest) 7. s¥suresauUsEs NG (manning levels for the ship) 8. fiwnede (accommodation) 9. gunsnl
AuUNuIN15ULLIe (on-board recreational facilities) 10. 81WNswAzN153ALMIEY (food and catering) 11. UNW AW
Uaeasie uarn1sUesiugUfmeg (health and safety and accident prevention) 12. Mslusnisansisaguuuisalon-
board medical care) 13. n3zUIUN53038UVULTD (On-board complaint procedures) 14. N15318ALSI(payment
of wages)

\aeassf AUy, WusznsdlvesUszimdlveglunisidndunfeudyginssunimeia a.@.2006”

GrenfinusifmansumUndin WInedusssuenans, 2553) . 70
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! “...effectively exercise its jurisdiction and control over ships that fly its flag, by establishing a
system for ensuring compliance with the requirements of this convention, including regular inspections,
reporting, monitoring and legal proceeding under the applicable law.”

* «Guidelines for inspection under MLC 2006 ” 1.3.4 http://www.ilo.org/wemsp5/groups/public/--
ed_norm/--normes/documents/publication/wems_101788.pdf

& ILO “Guidelines for Flag State Inspections under the Maritime Labor Convention 2006”, 2010

* United Nations Convention on the Law of the Sea 1982 Article 94 (6)

“A State which has clear grounds to believe that proper jurisdiction and control with respect to a
ship have not been exercised may report the facts to the flag State. Upon receiving such a report, the flag

State shall investigate the matter and, if appropriate, take any action necessary to remedy the situation.”
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. Nordquist, “United Nations Convention on the Law of the Sea : a Commentary, Volume III” p.150

* United Nations Convention on the Law of the Sea 1982, Article 94 (7)

“Each State shall cause an inquiry to be held by or before a suitably qualified person or persons
into every marine casualty or incident of navigation on the high seas involving a ship flying its flag and
causing loss of life or serious injury to nationals of another State or serious damage to ships or installations of
another State or to the marine environment. The flag State and the other State shall cooperate in the

conduct of any inquiry held by that other State into any such marine casualty or incident of navigation.”
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* United Nations Convention on the Law of the Sea 1982, Article 221 (2)

“For the purposes of this article, "maritime casualty" means a collision of vessels, stranding or other
incident of navigation, or other occurrence on board a vessel or external to it resulting in material damage or
imminent threat of material damage to a vessel or cargo.”

. United Nations Convention on the Law of the Sea 1982, Article 217 (4)

“If a vessel commits a violation of rules and standards established through the competent
international organization or general diplomatic conference, the flag State, without prejudice to articles 218,
220 and 228, shall provide for immediate investigation and where appropriate institute proceedings in
respect of the alleged violation irrespective of where the violation occurred or where the pollution caused

by such violation has occurred or has been spotted”
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* Resolution A.849 (20), Code for investigation of marine casualties and incidents, as amended by
Resolution A.884 (21). 27 November 1997

. Article 23 of the International Convention on Load lines, London, 5 April 1996, #640 UNTS 133.

“(1). Each Administration undertakes to conduct an investigation of any casualty occurring to ships
for which it is responsible and which are subject to the provisions of the present Convention when it judges
that such an investigation may assist in determining what changes in the Convention might be desirable.

(2). Each Contracting Government undertakes to supply the Organization with the pertinent
information concerning the findings of such investigations. No reports or recommendations of the
Organization based upon such information shall disclose the identity or nationality of the ships concerned or
in any manner fix or imply responsibility upon any ship or person.”

*" IMO Resolution A.849 (20) “..identify the circumstances of the casualty under investigation, and

establish the causes and contributing factors, by gathering and analyzing information and drawing

conclusion.”
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1 United Nations Convention on the Law of the Sea 1982, Article 300

“States Parties shall fulfill in good faith the obligations assumed under this Convention and shall
exercise the rights, jurisdiction and freedoms recognized in this Convention in a manner which would not
constitute an abuse of right.”

" Filimon M. Manoni, “Analysis the International Legal Framework of Flag State Duties: a Marshall
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" Filimon M. Manoni, “Analysis the International Legal Framework of Flag State Duties: a Marshall
Islands Perspective”, University of Wollongong, 2012, p.270-271

“" Bevan Marten, “The enforcement of shipping standard under UNCLOS” p.47

18 H. Meyers, “The nationality of ship”, the Hague, Nijhoff, 1967 p.33
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