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The international arbitral awards and the international court judgements are
subsidiary means for the determination of rules of law. The arbitrator and the judge

may refer to their precedent, but it has no binding character.

The exploitation of international rivers by riparian states is based on
territorial sovereignty principle which might causes harm to the territory of another
riparian state or the areas beyond national jurisdiction. Although some basic
customary rules have emerged, the law often leaves gaps and ambiguities. The
analysis on the awards and the judgements demonstrate that international courts
and tribunals have an important role in the progressive development of international

law result in the international river environmental protection.
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" Article 38

1. The Court, whose function is to decide in accordance with international law such disputes as are
submitted to it, shall apply:

a. international conventions, whether general or particular, establishing rules expressly recognized by
the contesting states;

b. international custom, as evidence of a general practice accepted as law;

c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly
qualified publicists of the various nations, as subsidiary means for the determination of rules of law.

2. This provision shall not prejudice the power of the Court to decide a case ex aequo et bono, if the
parties agree thereto.

2Aust, Anthony. “Handbook of international law.” Cambridge University Press, (2010) : 9.

Eric De Brabandere, “ ‘Arbitral Decisions as a Source of International Investment Law’, in Tarcisio

Gazzini and Eric De Brabandere (eds.), International Investment Law.” The Sources of Rights and Obligations,

Leiden/Boston: Martinus Nijhoff Publishers (2012) : p.2.
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‘ Guillaume, Gilbert. "The use of precedent by international judges and arbitrators." Journal of

International Dispute Settlement 2.1 (2011) : 14.

* It is true that, in accordance with Article 59, the Court's judgments bind only the parties to and in
respect of a particular case. There can be no question of holding Nigeria to decisions reached by the Court in
previous cases. The real question is whether, in this case, there is cause not to follow the reasoning and
conclusions of earlier cases.

Land and Maritime Boundary between Cameroon and Nigeria, Preliminary Objections, Judgment, I. C.
J. Reports 1998, p. 275, para 28.

*Malcolm D. “Evans.International law.” New York : Oxford University Press, (2010).

7Lauterpacht, Hersch, ed. “The development of international law by the International Court.”

Cambridge University Press, (1982) : 13-14.
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° Guillaume, Gilbert. "The use of precedent by international judges and arbitrators." Journal of
International Dispute Settlement 2.1 (2011) : 5
’ Ibid,p. 6.

“fanuiuvesinngmnenaeviudnngluvaeiifingsissssuygydestuaimihseninsseme 91 malaly
osdnsidsualumseenngune Taesie ffimnuwiududeiitudundnnguune uwildlfadsngmune Permanent
Court of International Justice Advisory Committee of Jurists, Proce's-verbaux of the proceedings of the
Committee, June 16th — July 24th, 1920, with Annexes (1920), 584. 8195411 Guillaume, Gilbert. "The use of

precedent by international judges and arbitrators." Journal of International Dispute Settlement 2.1 (2011): p.8.

11Kaczorowska, Alina. “Public International Law” Routledge, (2010).:.56
1

? Tom Ginsburg, "Bounded Discretion in International Judicial Lawmaking ," 45 Virginia Journal of
International Law 631 (2004).:.635.
© Guillaume, Gilbert. "The use of precedent by international judges and arbitrators." Journal of

International Dispute Settlement 2.1 (2011): 12.
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mLauterpacht, Hersch, ed. “The development of international law by the International Court”.

Cambridge University Press, (1982) : 14
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17Shapiro—Libai, Nitza. "Development of International River Basins: Regulation of Riparian

Competition." Indiana Law Journal 45.1 (1969):20

** Calflisch Lucius. “Chapter 1 Regulation of the uses of international watercourse”, in Salman, M.A.

Salman and De Chazournes, Bosison Laurence. “International watercourses Enhancing Cooperation and

managing Conflict.” World Bank Technical Paper No. 414, The World Bank, Washington D.C., (1998) : 4-8.
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19Shapiro—Libai, Nitza. "Development of International River Basins: Regulation of Riparian

Competition." Indiana Law Journal 45.1 (1969): 20 - 21.
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“The World’s International ~ Freshwater Agreements: Historical Developments and Future
Opportunities, Atlas of International Freshwater Agreements, p. 7.

®United Nations Environmental Program, “Strengthening Transboundary Freshwater Governance”,
We e s http://www.unep.org/environmentalgovernance/Portals/8/documents/StrengtheningTransboundary
Freshwater.pdf, p. 4.

% Hammer H. and Wolf A., “Patterns in International Water Resource Treaties: the Transboundary

Freshwater Dispute Database”. Colorado Journal of International Environmental Law and Policy 1997

Yearbook 157 (1998)

27
World Commission on Dams, “Dams and Development: A New Framework For Decision-Making”

The Report of the World Commission on Dam : Earthscan (2000)

28Salman, Salman MA. "The Helsinki Rules, the UN Watercourses Convention and the Berlin Rules:

perspectives on international water law." Water Resources Development 23.4 (2007): 638.
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Galizzi, Paolo. "From Stockholm to New York Via Rio and Johannesburg: Has the Environment Lost Its

Way on the Global Agenda?" Fordham International Law Journal 29.5 (2006) : 260.
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% United Nations Conference on the Human Environment, REPORT OF THE UN CONFERENCE ON THE
HUMAN ENVIRONMENT, 9 33-43, UN Doc. A/CONF.48/14/ at 2-65 Corr. 1(1972). RN Galizzi, Paolo. "From
Stockholm to New York Via Rio and Johannesburg: Has the Environment Lost Its Way on the Global Agenda?"

Fordham International Law Journal 29.5 (2006) : 962.
33

[Dlangerous levels of pollution in water, air, earth and living beings; major and undesirable
disturbances to the ecological balance of the biosphere; destruction and depletion of irreplaceable
resources; and gross deficiencies, harmful to the physical, mental and social health of man, in the man-made
environment, particularly in the living and working environment.

* Principle 21 “States have, in accordance with the Charter of the United Nations and the principles
of international law, the sovereign right to exploit their own resources pursuant to their own environmental
policies, and the responsibility to ensure that activities within their jurisdiction or control do not cause
damage to the environment of other States or of areas beyond the limits of national jurisdiction”

* States shall cooperate to develop further the international law regarding liability and compensation
for the victims of pollution and other environmental damage caused by activities within the jurisdiction or
control of such States to areas beyond their jurisdiction

* International matters concerning the protection and improvement of the environment should be
handled in a cooperative spirit by all countries, big and small, on an equal footing. Cooperation through
multilateral or bilateral arrangements or other appropriate means is essential to effectively control, prevent,
reduce and eliminate adverse environmental effects resulting from activities conducted in all spheres, in

such a way that due account is taken of the sovereignty and interests of all States
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39Rahman, Reaz. "The Law of the Non-Navigational Uses of International Watercourses: Dilemma for

Lower Riparians’ Fordham International Law Journal 8.9 (1995) : 22.

40Rahman, Reaz. "The Law of the Non-Navigational Uses of International Watercourses: Dilemma for

Lower Riparians’,." Eordham International Law Journal 8.9(1995) : 16.
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42Amedeo Postiglione, The Global Environmental Crisis: The Need for an International Court of the.

Environment (1996), Chayes, Antonia Handler and Abram Chayes. The New Sovereignty: Compliance with

International Regulatory Agreements. Harvard University Press, 1995. &19@ielu Sands, Philippe. "Litigating

environmental disputes: Courts, tribunals and the progressive development of international environmental

law." Environmental Policy and Law 37.2 (2007): 66-71.
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AADATUAININYIVBIANATENINUTENALAL AU RNINWIVBIMATENINUTEWA
funumlunisustuagudu n1sadienanunsedns waznswauIndnngnaesEning
Useelumsduasesdanndeuasusthssvisamadsiludnsduasoduindouyos

WUUITENINUTENADE UL AULAE UL ENT AN

14 auufgIuveInIsivy

a o o

AMzaugIlanaInITharAmIasendneUseinalaiiAniladouasArining
M1esngulunisAuasadnIndon Fasrudauiunseninelsene aren1seudu nsasg
ANNTALAY Uagn sHALIMANN g MENesEnIUsEme FainludnsAuATesduIndoured

WUUITENINUTENANADAIUFILINADUDUNNYINUN UKL UITENINUTENA
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1.5 38enaun1sI9Y

S a a s o X =2 av A
nseuIng dnusatuililun1sAneniduidaenas (Documentary Research) 1y
= 1% %

Anwduniuarinssitoyasinuiade unann udde dedianvselind wazienansigg

MmAgTasiunguesenitlsemaneInunsiduaulsenielssmna

1.6 Uszlevuneminaglasuainnisivey

161 elimuianmiymandenlunslduihsewicssne

162 iielimsudafiun mnudidny wuifn wazndnnisvenguuIeTENIng
Uszinaieafunisdunsesduindouveuiisenitassmaiildsuniseensulutagiu
naenaulayyuarguassatunisusuly

163  iielimswisiiteduvesaazoyanlagainis miminwikazanuiiuyes
fimnnwvesrmasninsUsing Alduddglunisudu mevinliAnaudaiau waznis
fimumdnngranesznitassmalunisduasesdiindon naonauAiuIndonvesuii
seIeUsEInA

164 elinsuiwuiliiluswenvemdnnguuneseninss e elviia
s el funislduiiiseninsUssmauas Aunsesdauindentausitn
seninsszimeegnsiiuszanamuaziminzaunasnauiilugnisduasesduindonly

AINTIU
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uni 2
nuNIe iU sEmAngNUNTIdLazN1SANATEIRILING N YD ST

Usend

1%

1o ! [d U e v LY ! [ !
L IEnINUssnedunsnensilysaniuseninegg (shared resource) lagaiu

(%
A 1

Yosuilisznirslsenailvasgluiuuauvesdgazgniodndudiuniweshuuausgiuiu

Y

1% 1%
[y 1

° o 1 Y} Y 1o ] oV v i i
Auusdinnglusy nsmivaursanisInn1snsiduiinseninalsemelainlaeiniieaninue
v o a A a = o g vy - o A A '
avdgidunesUlnewmilofuuwaunvilvisganuisafissnseyinslamiefuuauvesmulagll
gniiegenisitinlugduuusineg furesizenaneliiinransenusisuaiursenineUsemansly
WUTINMIkazAMAINLR kagninaAudenen1edaIndououliin sEninaUeme

Anudemedananazlildiindiineglusgiiiessaimen uidmansenusesgsuuidumely

o«

[

nwaefifinstuuay (Transboundary environmental damage) Tneanizeognsdslunsdl
vosuslthseninsUssmaiilnaasgneia Gaagsilvinansznunisdunndoudiadeiud
drusamwedlan (global common area’) FsmsihszuauvesngmneseninsUszmainly
AuAuuardnnisnsldidihssninssne Taelufidesfansanfeiauinisvesiomes
wsithszninaUsene mwﬁmaﬂgwmaLﬁaaﬁULLajﬁﬁsmNUszmﬂﬁag}'uuﬁugmmaméﬁ
g1unvesulneinilofulau Mﬁ"ﬂﬂgwmmwdwﬂsmﬁﬁﬁmu@ﬁm%%ﬁwﬁ%aﬁﬁmﬁw yialy
Snvziidungranoserisssmaiiduey (Lex lata) léun ndnnislddreradusssuuas
auvnauna uayiusnsdiiaghineliiAnnuideme aaonaundnngmuneseninsUszined
fdsasidu (Lex Ferenda) Faldun wénnsdesduaiamt vdnnsiauiegadsdu ndnnis
fidusmvesassu uasvdnnsuseiiunansgnuiedunndenludnuustuauaulag

Wrsandensluldveion osrlsznou antuy naenaudgminazdedidnlunisiiven

N tunlgeey

' Shapiro-Libai, Nitza (1969). "Development of International River Basins: Regulation of Riparian

Competition," Indiana Law Journal: Vol. 45: Iss. 1, Article 2.LL1/153171I1JW

http://www.repository.law.indiana.edu/ilj/vold5/iss1/2
Tasemsasnndeuniianusyaned (United Nations Environment Programme (UNEP)) TnsununanuSdyean

warn)uuIedIwIndeu (Division of Environmental Law and Conventions)l#manumnunevas The ‘Global

=

Commons’ 31 tJuunaminensuioiufidsegueniundiuiady FalunanguuneszninaUsena liun nelanais

FUUTTIINA MIULBUAISARAT WareInIe
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2.1 RYIUVDILUUITEUINU TSN A

nrsmudsznIel sz dudadondnlunisiauiszimaniauasugia
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Tnglangegedslulszmamauimundadulssimadiulng tfudiseninssemelwanu

Ly

diausznauiuwalulagludagiudvihlaunsadnhannuasiunldlunatesuiuuiiie e

Usslomluniasugiovessgiudn $53uthddinsldunludnvausiidunisudsdusaziinnay

v =

Naisgiudiduaglavsslevinmaasygiaanudiialedengdiuinnieazinlugainy

v } 4 1 U 4 M Ya = i 901 1 o d‘ Y1 LY
Tandeszninegg neldldnansandaaiiiszninssesmalugiusvemdnensildsiuiu

| [

FE193g3un MsfnwnislilenuveswiihszninsUssmeansnusngiluaiednualdnes

<9

luenansnisnguunslazausdyy1seninesy Mbivudwualdunswauindinse ning

<3

'
N A

Useinansginssindenuunniu lnenslvlisnuuiinseninelssmatu lugawsniiale1nis

v
o w 1 = [J o o

Ausaduddny deufadinsimuaauningludnuarvesszuuvewiln quin uavd

FIATOUARUNUNVDITTIUUN UV ULRTILANA I

<9

o

2.1.1 msliflenuuidseninelsemaludnvasaufulaedaioinisiduseidudfay

n15idUselevivantdinseninelsewmealuadn Wuldiionisiduserdudidny

o

[
v o = =

ausdyissladariduindudssdufotunniuie nedldfansundeiudunden
Famriuwiszminadsen (international river) i snade 108 YBINTIUATAAN YD
Usryusennelseng a 398U (the Final Act of the Congress of Vienna of 9 June
1815) feii¥mqusrasdifsrtumaiueldndndsuitihsevinesswe (intemational river)

¥ 5

Iduwiindsuiamielnaniufuuauresigaesiguseunninaessy sutluaunnedll

’ Shapiro-Libai, Nitza "Development of International River Basins: Regulation of Riparian Competition,"

Indiana Law Journal: Vol. 45: Iss. 1, Article 2. (1969) R LRLLTRE

http://www.repository.law.indiana.edu/ilj/vold5/iss1/2 : 20.

* Ibid, p. 21.

*Article 108: Navigation of Rivers traversing different States

The Powers whose territories are separated or traversed by the same navigable river engage to
regulate, by common consent, all that regarding its navigation. For this purpose, they will name
Commissioners, who shall assemble, at latest, within six months after the termination of the Congress, and

who shall adopt, as the bases of their proceedings, the Principles established by the following Articles.


http://www.repository.law.indiana.edu/ilj/vol45/iss1/2
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ATOUARUINAAILaEeIAUsENaUdUluMagNnAEns 1w WilARuToINTwIAnINES

" A= ! = a v = ' Vo a waa 1 1 d' a 6
mmuLﬂuaauwuwmﬂumuig ﬂﬁlM@WﬂlﬂiUﬂ’ﬁﬂgU@WLLG]ﬂ@?ﬂﬂ?ﬂﬁ’lﬂ@ﬂﬂ’?ﬁiﬂﬂuuﬂu

wnAndananifundasafndasiounansiuessulnevessgmieuthsning
Ussneiiliiaenndosfudnunrmagnnmansvenindeinvusn dusifinuandilunisine
wazdoaiansalae s dussuuiailitu dhuuiu uaramveushilaglioauduendie
ihlugnsliusslentiuazmsiauiuithsenina semaegnsiiussansaim Tunasondld
fnnsimundidrfnanudy feimunmnainanuvanevesusiihssninssemada s

deliAnaudamaulunismivaunisldinanuiinssninslsemeegadussuu way

1%
o o

& . G T =% « ' a
ATOUARNTNIANEV (tributary) uainldsu (groundwater) BellnaranunINLAzUIIM

YIUDIUtIE8naNMIoaeUTEs 1Y (mainstream)

2.1.2 "International rivers system #3® International lakes system"

[
1o 1 [d o

“SYUUVDILUUITENINNUTENA” M50 “TTUUIDINLRAIUTENINNUSEWA” L1 JuAn

(% 1 1%
2 =

Prinauiaseuaguiiadt1a1v (tributary) Aaes (canal) Meu (channel) Fauluenu

[V 1

& o o Y + = a A | =2
GRISFN uaﬂmualﬂmﬂmmmwaﬂ (mainstream) 3'33J1‘UQQV]3L63’]UV]LGUE]3J@@Q AUAIY LG

a o

galiisanfailafu (groundwater)  AdinAutusIngluausdyyingaulsened (The

g7 3

1%

Treaty of Versailles on 28 June 1919) #slausemelvwiimansaneduustnsyninsUseme
IngusithseninUssmanuauddyaInjawiseed fessuuresitifiannsaldlunisiuse
lonaenany Uszneumesguinnimileiguasiinisesngneia lnedviselainisvuaiedum

nseamilalugdndmils Suwfuiuaaemsetesineaisiulmivieusulsadiunldy

“wnawdafiatuayunseniulsinmeuithanvierldiud i luaumnsvesuithsswine semedy
HuuwAnvesusuimaiioglugue fgsutiidudiulug Taag Stephen Schwebel, First Report on the Law of the
Non-Navigational Uses of International Watercourses (1979). wagAuiiuesiiunuaInussimnensitunisussyu
”UEJﬂaﬁ"ljﬁu’lslmzyjlmdawﬂizﬂlj’lﬂma (UN GAOR 31" sess, 6th committee, 24th meeting, paras 13-24) g19falu

McCaffrey, Stephen C, “The law of international watercourses : non-navigational uses.” Oxford University

Press,(2003) : 36.

7 o Sava devi o o vy vy °o o A a A a 8 & a T oA
{]ﬁ]{'ﬂquuuqimﬂumimﬁqwﬂuﬂ’]a\ﬂﬂﬁﬂﬂﬁqﬂﬁqﬂm LWT]xu']NQWUN'USﬂqmaﬂﬁﬁaﬂwx'ill'{]quﬂmﬂqwu'ﬂ,uaﬂﬁnﬂ

Uay
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SITUTIRVDIMLUE BB INU

AREIRITeR SRRt sEn I ssnaludn s sy eIt
seviaUsena viosruutemslamuszinaUsema ulfagtmusliudiiusiuiediiane
504 Idun @191 Aaes e watsdamnufetutumaiudesginn Wesnushiseaing
Uszinedasiidnuardrdyielfifudelduarivisoong nzia dsldasoudnislduitn

senislssmanisuiuulasuwdasiudumsléihailddenisiiusouniu

2.1.3 mslifenuveaiinszninussmanidunguuneseninuszmanad (lex lata)

nstideuveaudiiszuinsUssmea Tudnwauziilasunise ausuindungmine fe

n15Witeudn d1urseninelsene Usingeiueydna1i1nienguaieneanunisiydai

seneUsemantulyiionisiiuse a.a. 1997 Faliynyamanglidnadeduldluseduaina
(universal) Tnglutlagiu WueydygrszninsUssimaniinadsduldduud Sun 17 Famney
Y 9

2514 UazldnuusTNauINIINI 36 53

- “international watercourse”

“@rdrszninedszina” tudrdndanunsisuldlusiudssuianguuigves
ANYNITUNTNYVUNETENINUTEIMARsanU sevAgeluaudya 1 1meng uineiie iy
nslydunsemneUssmanluluiionisiiiuse a.a. 1997 (Convention on Law of the Non-

. . . v 10 Yo o w P
Navigational Uses of International Watercourses) 90 2" lalmandnaiiulia

® Article 331 “all navigable parts of these river systems which naturally provide more than one State
with access to the sea, with or without transhipment from one vessel to another; together with lateral canals
and channels constructed either to duplicate or to improve naturally navigable sections of the specified river
systems, or to connect two naturally navigable sections of the same river."

* doya u Yuil 15 nangaw 2558

10 Convention on the Law of the Non-Navigational Uses of International Watercourses. New York, 21
May 1997

Article 2 Use of terms For the purposes of the present Convention:

(a) "Watercourse" means a system of surface waters and groundwaters constituting by virtue of their

physical relationship a unitary whole and normally flowing into a common terminus;
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(@ “d1i” munefs “srvvveni@funedddfuiivsznoufuiusuidosnain
aruduitusymamenmilidunihedeatu uarssuiasdundsinientu uay

(b) “BriseminaUssme” e drififidladiunilsiieglusgiisatu

A1 “STUU” mwﬁmﬁﬂizﬂaumaﬂmaaéwﬁwﬁﬁm%’aﬁu WU 81tnanen
nziaany dldiu s1siuds srafiud uagaaes' esninlunsgnamandduinaed
naBsunladlunatssuuuy wuilvanndissasglifu nanedudlifu andufine

&{ 1 1 ! %2’ U ¥ 1 1 9(; ¥ 12
Yunuazlnaameiaau ﬂamzlwamqumm LLﬁ%E]’]"DQﬂNULsU’]Qﬂa@\‘ILL@%@’]QLﬁ‘U‘U’] L‘fJ‘L!G]‘L!

ANSIAREINVDILUUITLMINNUSENATIN a11UN58MINUSENA TanuwazRan19ldain
JEUUTDLINNTENINUTEWA Weasanlinisiansandamdngvnmansuiniu lneuenainay
593978197 AR 19U WAL TULLUILAY FeaTue1udn iRy wars1suude Felanuaed

a9 18 a a & 6 A A = ag Y yyy o o a '
TlgunmAuwazuineglusudugadlyvesvandilivag Jdiaununeiinsauaguuinnid

Y Y

sruvvoaiitn Wil nsfnuadenuvesuiiiseninesematiy fguassauazannudrdi
demniinasonislisiunnedulnevessy Snvieduseiudug wu srsiuds (glaciers) wae
gy (aquifers)l?’ a1 lsAnuANENTINSNIINYUINETENINNUTEWA (the International
Law Commission (ILO)) é@flunsensndeunngmneidensléihddlidenisfuge
a.A. 1994 1agldid1in international watercourse  lusnadoundananidaniendslésunis
%’Uiaﬂﬁﬁluayé’m@nﬂmaﬂgmmaLﬁmf“fumﬂ%é’wfﬁsmNﬂszmmﬁlﬂmﬁamslﬁuﬁa

A.A. 1997 (Convention on Law of the Non-Navigational Uses of International

Watercourses) Ingatvvilnguisanyszy1vis

(b) "International watercourse" means a watercourse, parts of which are situated in different States;

! Commentary on Draft articles on the law of the non-navigational uses of international watercourses
and commentaries thereto and resolution on transboundary confined groundwater 1994, p.90.

i Commentary on Draft articles on the law of the non-navigational uses of international watercourses
and commentaries thereto and resolution on transboundary confined groundwater 1994,p.90.

13IUS®@ ILC Draft Articles on the Non-navigational Uses of International Watercourses. 1994. UN Doc.
A/CN.4/L492 (1994)
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1%

2.1.4 msludisnuvesiinszuinslseimanduunliunazimundungruuieszning

Uszinesall (lex ferenda)

n1sladenuvesiainszninaUszma ludnwaziduuildunssWaundunguuie
seninlseinadely (lex  ferenda) AeNTsHEININquUnsenIslsemna Bansaungy

1%
[ o

druusgnauvaiitnsenitauseinalureulniuinnitadnseninalsema lnaiuali
FTINUN (area) Inefiansannisivavesnmundangnneians Jauddnazilulselevine

NINRUILIUNSENIUsEImA Weanatinansznusanisidouaesulneilofuwnuvedsy

(=1 a o

ibkwiAnldslilungeusunninlutagdu

" . . L ild
International drainage basin

(% '
1 o 1 a a

“auinszningsema” Wumdinanudissuldlul aa. 1966 Tasauipunguuie

q

! . S 15 2vy ] ¢ a a
5en31UsEnA (The International Law Association (ILA)) ~ #slagns1angunasingaeadui

IAENT N YLUNTErINaUsEWA (The Helsinki Rules of 1966 on the Uses of the

47 1958 the New York Conference of the International Law Association fvunf31 “drainage basin”
dieldlunslinnumneves “duilluamunuvesaosiguiesnniflaeveshuuiuiilve ilaesssumfnasgnadng
%u “ an area within the territories of two or more states in which all the streams of flowing surface water,
both natural and artificial, drain a common watershed terminating in a common outlet or common outlets
either to the sea or to a lake or to some inland place from which there is no apparent outlet to a sea.”
wAalunsuimsiamsusdiludnumzauih (asin) (unisrevaussdenufnavestiymiuindouveauii
strisdsmnalunidundesiidiuannty LLa:ﬁmmmﬂaﬁxWiN%g‘wmaaﬁuﬁﬁLLmﬁmmﬁu’%mﬁmmﬂmﬁﬁﬁgﬂﬁjmﬁﬂ
mldauznssumsinay SsaefeununUfofivesss wu mnusndafomsiauniidfuresdumilvmdeaunnag
LLJJ%E”IISIN 1995 (The Agreement on the Co-ordination for the Sustainable Development of the Lower Mekong
Basin (the 1995 Mekong Agreement) Convention on Cooperation for the Protection and Sustainable Use of
the Danube 1994 1Jusu I"diﬂq] Teclaff, Ludwik A. "Evolution of the river basin concept in national and
international water law." Nat. Resources J. 36 (1996): 359.

PainaungmnesswiUssmaiunumludesmslfihnnuihssnisssmeddlddensifuge Tnglud
1956 ammmgwmasw’mﬂismﬂﬁmuwé’ﬂmsﬁiﬁaiw “A statement of orinciples upon which to Base Rules
of Law Concerning the Uses of the Waters of International Rivers” %38 “Dubrovnik Statement” waasnsel

o ' o

sanaBudugwvesulneiunzar SganunsamuauuaziivilowihssninUsemanislufuuaurenmy wiseniodli

(Y

ndRsaNieransEnudeigsungu 1Usag “Dubrovnik Statement” paragraph 3 laglude 5 veaunainizel

o o

3
v o o A a ° = v v a = 4
bLﬂﬂWiuwf]‘-aiJEJW’iﬁmim:u7W’aﬁ’§ﬂﬂ‘hdﬂﬁ’§‘1/ﬂﬂﬁﬂﬁﬂﬁﬂ Vﬁaiﬂﬁ]awﬁyﬂimﬁ!a']ﬂq{Luﬂ'ﬁiﬁﬂ‘U“U BNNIN %ﬂiuLLﬂaQﬂ'ﬁm

4

aanaalailalddndn “equitable and reasonable utilization” lnenss dou1lul 1958 auAungmuesEnIelszne

v a

1¢imen the New York Resolution “ &dludeaasfmvualisgiuihiidnsfiezldsudiuniograusssunazaumgauna

o

Tun1sluseleviivetainguun (Drainage Basin)
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Waters of International Rivers) lnglvifignumnin“guinseninadseine” Wllannuvune

(% '
A =

sfeiunngiimansianuaiegnelufuuauvessguinnitassszuuld fgnivualagdu

)

Huth Fenseunquivininfusasildfuiissuisasgundainfeatu’ duwnuAniey
ﬂiaUﬂquﬁqﬁwﬁ']awawé’ﬂ sz ssuunzaany thiafu (surface waters) uazthléinu
#e Taefwmmausznoufie dwfiisrfestuusidissrisssmalildsiaamsfudiunes
widhseninasamaildiiudoldiviniuussiudessuuiomun (entire system) vt
serhassmaguihdadumhensgnnmansdlioauduenls uasdesldsunasiisdly

9 g Yo qva ¢ 17
st agM g iiAnUseleyiasan

Tul 2004 @u1AUNMLIEIENINUIBINALAIN158N319 The Berlin Rule on Water
resources 2004 waglammuaieuvesiiiseninussinaludnuuzosguun (Drainage

o w |

basin)  Inglidrdrinaruinduiuiidsimualagveuwaniagiidans veeszuutnds
=~ ! (% ,6’ A a ! ! a v 18 =% « v [ o a

Weousanu nasnuiiRuTsinalugurdauseniu dalanuaenndesiunisimunileny
vasgulunnauingeaduiimunslduirelunseninaUsema (The Helsinki Rules

of 1966 on the Uses of the Waters of International Rivers)

NSANYINISIMUAAULIETBIMIUNTEI U mATULsaRnauTagUu vinlwiu
TNIAIUAANLINEYBIRINTEN I SEMATY TWulUNINNTAMUAAIINNNNEYDY

winsErsUseeivalglunsiauE e Tagfirualiudinianizdiunaiuisatfus ooy

1 The Helsinki Rules on the Uses of the Watersof International Rivers, 1967: Article 2

An international drainage basin is a geographical area extending over two or more States determined
by the watershed limits of the system of waters, including surface and underground waters, flowing into a
common terminus.

Y international law association, report of the fifty-second conference held at helsinki 484, 485 (1967).
919019l Shapiro-Libai, Nitza "Development of International River Basins: Regulation of Riparian Competition,"

Indiana Law Journal: Vol. 45: Iss. 1, Article 2. (1969) WA INN at:

http://www.repository.law.indiana.edu/ilj/vold5/iss1/2p. 22.

* Article 3

Definitions For the purposes of these Articles, these terms have the following meanings:

3. A “basin State” is a State the territory of which includes any portion of an international drainage
basin.

5. “Drainage basin” means an area determined by the geographic limits of a system of interconnected

waters, the surface waters of which normally share a common terminus.


http://www.repository.law.indiana.edu/ilj/vol45/iss1/2
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(% (%

Uspinalutiagtuty Sunltdunslidouidssnisussmeludnvassosduinnniu &
ﬂi’lﬂgﬁﬁﬁﬂg’lﬂugﬂLLUUGUENLE]ﬂa’ﬁGi’N“]LLaSau%ﬁlfgiyﬁzwiwﬂizLWﬁLﬁB’JﬁULLﬂjﬂj’lizWi’N
Useind WU The Berlin Rules On Water Resources 2004 9891ANNMNETE1IN
Useina Galute 3 Snsliteuuiiseninssemeludnunsesdui aonndosiuuuima

LY

UURveesg Mausngauddnseninadseimavaleatu 1wy

Protocol For Sustainable Development Of Lake Victoria Basin Signed On 29th
November 2003 4o 1 Fslalilenmusitrseninuszmaludnuuzdu Tngfinrsanis

o a % ¥ g va 19
dnwazneniimansuaznisivavesl naenauiilafy

Agreement On the Nile River Basin Cooperative Framework 99 2 (a) Far e

a dl U ! 1 90’ (3 a = U a [ %; 1 U 20
umummnuqmmuﬂua Imwmiﬁmmawmzmmﬂmmamuazmﬂwamaammuﬂu

o o

nsnvuaAdnaaulaglinudAyneaitavterinlaaugdinansenusioa

Phatendnduduniinseninslsemea naliAnn1sann1switnsenInaUsemeag1udussuu

[% '
1 o =

wazaseungulayliinUssleviaanainnisdnnissquin JaduwwiAnvesnisdanis

q
nineInITINAUsENINeSy agnlstanuludnwiyuiidunisiriasiueedvlnedunavinves
”gmﬁau’%mmﬁuﬁzjmﬁﬁw soulud 1970 WeavlssruAfiansansngunusingaeadu
Addenisléivesusihssninsuszemne 9 1966 Aouflziuflinuenssunsnisngane
5eMIeUTEINA (the International Law Commission (ILC)) afiunis@nwuseuiangmung
TdensTiifidldilenisiiude (Codification of the Law on Water Courses for

Purposes other than Navigation) SianauseimnanlaiiumefuiuInuAnnIsusmsInnig

" “Lake Victoria Basin” means that geographical areas extending within the territories of the Partner
States determined by the watershed limits of the system of waters, including surface and underground
waters flowing into Lake Victoria;

? “Nile River Basin” means the geographical area determined by the watershed limits of the Nile River
system of waters; this term is used where there is reference to environmental protection, conservation or

development;
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witsenInlseinaludnuazgui (drainage basin) taua Useimausi@a Ussimeaiualey
Usewmedu wazUsemensuaa Wudy tosanndivindunisaziiinsiurvesdlee vauzn
UsemATULAUS LAzl TenALSaLAUALAIIUNILIINITUSIITIANITWILNTEINaUsEmAlY

dnuwazvesgull (watershed) Huwuwivmmsiiduineimanswaziinauauingaunauiniign

(% L3
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* “The fact that the Rio Grande lacks sufficient water to permitits use by inhabitants of both countries
does not entitle Mexicoto impose restrictions on the United States which wouldhamper the development of
the latter’s territory or deprive itsinhabitants of an advantage with which nature had endowedthem and
which is situated entirely within its territory. To admitsuch a right would be completely contrary to the
principlethat the United States exercises full sovereignty over its naturalterritory....”

P«The case presented is a novel one. Whether the circumstances make it possible or proper to take
ant action from consideration to comity is a question which does not pertain to this Department; but this
question should be decided as one of policy only, because in my opinion, the rules, principles, and
precedents of international law impose no liability or obligation upon the United States.”

*“the communication shows the urgent necessity that exists for a decision of the question relative to
the taking of water from the Rio Bravo ”
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% The river Gila (tributary of the Colorado River), and the part of the Rio Bravo del Norte (Rio Grand)
lying below the southern boundary of New Mexico, being, agreeably to the fifth article, divided in the middle
between the two republics, the navigation of the Gila and of the Bravo below said boundary shall be free
and common to the vessels and citizens of both countries; and neither shall, without the consent of the
other, construct any work that may impede or interrupt, in whole or in part, the exercise of this right; ....

“ The principles of international law would form a sufficient basis for the rights of the Mexican
inhabitants of the bank of the Rio Grande. Their claim to the use of water of that river is incontestable, being
prior to that of the inhabitants of Colorado by hundreds of years, and, according to the principles of civil law,

a prior claim takes precedence in case of dispute.
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Shapiro-Libai, Nitza (1969) "Development of International River Basins: Regulation of Riparian Competition,"
Indiana Law Journal: Vol. 45: Iss. 1, Article 2. LLVia'\‘iﬁlaﬂz

http://www.repository.law.indiana.edu/ilj/vol45/iss1/p.36.

33Dellapenna, Joseph W. "Two Rivers and the Lands between: Mesopotamia and the International Law
of Transboundary Waters, The." BYU J. Pub. L. 10 (1996): 213,230-1. in Cunningham, Scott L. "Do Brothers
Divide Shares Forever: Obstacles to the Effective Use of International Law in Euphrates River Basin Water

Issues." U. Pa. J. Int'l Econ. L. 21 (2000): 145.

34Ca|oomera, Dante Augusto. “Principles of Water Law and Administration: National and International.”

Rotterdam: A.A. Balkema, (1992.) : 213.

* Okowa, Phoebe N. "Stephen C. McCaffrey, “The Law of International Watercourses: Non-Navigational

Uses” Oxford: Oxford University Press, (2001) 500. .in Yearbook of International Environmental Law 12.1
(2002): 118.
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R.R. Baxter, “The Indus Basin”, in The Law of International Drainage Basin, ed., Garretson,p. 453.
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waters of the eastern rivers (Sutlej, Beas and Ravi) would be available for the unrestricted use of India.
Pakistan would be allowed unrestricted use of all the waters of the western rivers (Indus, Jhelum and
Chenab)." lunsdifinanusiaedidnunsdunmsutsiinhossaummaunauasndusss uinissmualisglasuauus
thuaranunsoldldthodelagligninume asouliiuisanusradizmunuuazanulailindadusswindg
it lunmsigsudiolumstanuagldiaihsaniu Simsuenfuimmusuunisuimsdanms wlasndumssousuans
o5ulnevasdy uafiliialdislunisujifnuuamiuantu SdluguuemiaasesAaudndunislddiitlid
UszaAnsnm I‘U'i(ﬂ@ Shapiro-Libai, Nitza "Development of International River Basins: Regulation of Riparian

Competition," Indiana  law  Journal:  Vol.  45: Iss. 1, Article 2. (1969) W sfiun:

http://www.repository.law.indiana.edu/ilj/vold5/iss1/2p.26.

Peq river, viewed as a stream, is the property of the people through whose territory it flows, or the
ruler under whose sway that people is... to them all things produced in the river belong.” Grotius, H., and
S.C. Neff. Hugo Grotius “the Law of War and Peace: Student Edition.” Cambridge University Press, (2012.) : 99

* 6. Schwarzenberger, “a manual of international law 105” (1960)., 818islu Shapiro-Libai, Nitza.
"Development of International River Basins: Regulation of Riparian Competition." Indiana Law Journal 45, no. 1

(1969): 24.
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“ It is doubtful whether international law can be said to have recognized any servitude corresponding
to that existing in civil and in common law in the form of a right to uninterrupted flow of streams and rivers.
Conscious of the possession of the traditional rights of sovereignty, states in possession of the upper waters
of a river have not recognized any general obligation to refrain from diverting its waters and thereby denying
to the states in possession of the lower waters the benefits of its full flow. Such restrictions as have been
recognized, have been in every case the result of treaty stipulations”Fenwick, Charles G. "International
Law,1948. 914dilu Shapiro-Libai, Nitza. "Development of International River Basins: Regulation of Riparian

Competition." Indiana Law Journal 45, no. 1 (1969): p.24.

* Convention between the United States and Mexico Equitable Distribution of the Waters of the Rio
Grande January 16, 1907 ,preamble.

*“«alter the natural conditions of its own territory to the disadvantage of the natural conditions of a
territory of a neighboring state — for instance to stop or to divert the flow of a river which runs from its own
into neighbouring territory ” Oppenheim, Lassa Francis Lawrence, and Sir Hersch LAUTERPACHT.International
Law... Edited by H. Lauterpacht. Longmans, Green & Company, 1955.91989lu 81989lu Shapiro-Libai, Nitza.
"Development of International River Basins: Regulation of Riparian Competition." Indiana Law Journal 45, no. 1

(1969): p.29.
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* Jerome Lipper. “equitable utilization” in Garrettson et al. “the law of international drainage basin,”

(1967) : 22-23.

®"The territorial sovereignty of a state must not be exercised in a manner detrimental to other states
but in good faith in compliance with international obligations and with international law in general."Milan

Sahovi & William Bishop, “The Authority of the State. Its Range with Respect to Persons and Places : in

manual of public international law 311, 314 .Max Serensen ed., (1968) RN McCaffrey, Stephen C.
"Harmon Doctrine One Hundred Years Later: Buried, Not Praised, The." Nat. Resources J. 36 (1996): 551.
46 Shapiro-Libai, Nitza "Development of International River Basins: Regulation of Riparian Competition,"

Indiana Law Journal: Vol. 45: Iss. 1, Article 2. (1969) Wa a7

http://www.repository.law.indiana.edu/ilj/vold5/iss1/2 : 28.
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Aoy I‘diﬂ@ Mcintyre, Owen. “Environmental protection of international watercourses under international

law.” Ashgate Publishing, Ltd., (2007)

48Salman, Salman M.A.; Uprety, Kishor.. “Conflict and Cooperation on South Asia's International Rivers :
A Legal Perspective.” Washington, DC: World Bank. © World Bank. (2003) wasiiun ;
https://openknowledge.worldbank.org/handle/10986/15171. : 14 para 2.

v stephen c. Mccaffrey, “the law of international watercourses 128” (2001). in Spiegel,
Carolin. "International Water Law: The Contributions of Western United States Water Law to the United States
Water Law to the United Nations Convention on the Law of the Non-Navigable Uses of International

Watercourses." Duke Journal of Comparative & International Law 15.2 (2005): 335.

50Earle, Anton, et al. “Transboundary water management: Principles and practice.” Earthscan,(2013.):

63.

> But the flow of not-national, boundary and international rivers is not within the arbitrary power of
one of the riparian states, for it is a rule of International Law that no state is allowed to alter the natural
conditions of its own territory to the disadvantage of the natural conditions of the territory of a neighboring
state. For this reason a state is not only forbidden to stop or divert the flow of a river which runs from its
own to a neighboring state, but likewise to make such use of the water of the river as either causes danger to
the neighboring state or prevents it from making proper use of the flow of the river on its party.) I
Oppenheim, international law: a treatise 464 (1955). ©190lu Shapiro-Libai, Nitza "Development of
International River Basins: Regulation of Riparian Competition," Indiana Law Journal: Vol. 45: Iss. 1, Article 2.

(1969) Available at: http://www.repository.law.indiana.edu/ilj/vold5/iss1/2 :28.
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” Shapiro-Libai, Nitza (1969) "Development of International River Basins: Regulation of Riparian
Competition," Indiana Law Journal: Vol. 45: Iss. 1, Article 2. Available at:

http://www.repository.law.indiana.edu/ilj/vold5/iss1/2p.30.
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*«Each riparian country has the full right to maintain the status quo of the rivers flowing through its
territory... it results from this principle that np country has the right to undertake any positive or negative
measure that could have an impact on the river’s flow in other countries... a river’s upper reaches should
not be touched lest this should affect the flow of quantity of its water... in general any works at a river’s
upper reachs that may affect the countries at the lower reachs are banned unless negotiations have taken

place.” I‘Uiﬁ@ McCaffrey, Stephen C. "The law of international watercourses: Non-navigational uses." British

year book of international law 73 (2003): 130.

55McCaffrey, Stephen C. "The law of international watercourses: Non-navigational uses." British year

book of international law 73 (2003): 131.
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* Dante A Caponera. “Principles of Water Law and Administration: National and International 2nd

edition”, Marcella Nanni. (2007): 131.

57McCaﬁrey, Stephen C. "The law of international watercourses: Non-navigational uses." British year

book of international law 73 (2003): 129-130.
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¢ L. Caflisch, “Regles générales du droit des cours d’eau internationaux,” Collected Courses of the

Hague Academy of International Law, vol VII : Dordrecht: Nijhoff, (1989), : 110, 117-18.

" Article 5 Equitable and reasonable utilisation and participation

1.Watercourse states shall in their respective territories utilise an international watercourse in an
equitable and reasonable manner. In particular, an international watercourse shall be used and developed
by watercourse states with a view to attaining optimal and sustainable utilisation thereof and benefits
therefrom taking into account the interests of the watercourse states concerned, consistent with adequate
protection of the watercourse.

2.Watercourse states shall participate in the use, development and protection of an international
watercourse in an equitable and reasonable manner. Such participation includes both the right to utilise the
watercourse and the duty to cooperate in the protection and development thereof, as provided in the

present Convention.
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% Every State has the right to utilize waters which traverse or border its territory, subject to the limits
imposed by international law and, in particular, those resulting from the provisions which follow. This right is
limited by the right of utilization of other States interested in the same watercourse or hydrographic basin”

® chapter 2. Equitable utilization of the waters of an international drainage basin

Article iv

Each basin State is entitled, within its territory, to a reasonable and equitable share in the beneficial
uses of the waters of an international drainage basin.

* Article V

I. What is a reasonable and equitable share within the meaning of article IV to be determined in the
light of all the relevant factors in each particular case.

II. Relevant factors which are to be considered include, but are not limited to:

1. The geography of the basin, including in particular the extent of the drainage area in the territory of
each basin State;

2. The hydrology of the basin, including in particular the contribution of water by each basin State;

3. The climate affecting the basin;

4. The past utilization of the waters of the basin, including in particular existing utilization;

5. The economic and social needs of each basin State;

6. The population dependent on the waters of the basin in each basin State;

7. The comparative costs of alternative means of satisfying the economic and social needs of each
basin State;

8. The availability of other resources;
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9. The avoidance of unnecessary waste in the utilization of waters of the basin;

10. The practicability of compensation to one or more of the co-basin States as a means of adjusting
conflicts among uses; and

11. The degree to which the needs of a basin State may be satisfied, without causing substantial injury
to a co-basin State.

lll. The weight to be given to each factor is to be determined by its importance in comparison with
that of other relevant factors. In determining what is reasonable and equitable share, all relevant factors are
to be considered together and a conclusion reached on the basis of the whole.

Il The weight to be given to each factor is to be determined by its importance in comparison with
that of other relevant factors. In determining what is reasonable and equitable share, all relevant factors are

to be considered together and a conclusion reached on the basis of the whole.
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* Article VIl A basin State may not be denied the present reasonable use of the waters of an
international drainage basin to reserve for a co-basin State a future use of such waters.

* Article 5. Equitable and reasonable utilization and participation

1. Watercourse States shall in their respective territories utilize an international watercourse in an
equitable and reasonable manner. In particular, an international watercourse shall be used and developed
by watercourse States with a view to attaining optimal utilization thereof and benefits therefrom consistent
with adequate protection of the watercourse.

2. Watercourse States shall participate in the use, development and protection of an international
watercourse in an equitable and reasonable manner. Such participation includes both the right to utilize the
watercourse and the duty to cooperate in the protection and development thereof, as provided in the

present articles.
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* Article 12 Equitable Utilization

1. Basin States shall in their respective territories manage the waters of an international drainage
basin in an equitable and reasonable manner having due regard for the obligation not to cause significant
harm to other basin States.

2. In particular, basin States shall develop and use the waters of the basin in order to attain the
optimal and sustainable use thereof and benefits therefrom, taking into account the interests of other basin

States, consistent with adequate protection of the waters.
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” Article 13 Determining an Equitable and Reasonable Use

1. Equitable and reasonable use within the meaning of Article 12 is to be determined through
consideration of all relevant factors in each particular case.

2. Relevant factors to be considered include, but are not limited to:

a. Geographic, hydrographic, hydrological, hydrogeological, climatic, ecological, and other natural
features;

b. The social and economic needs of the basin States concerned;

c. The population dependent on the waters of the international drainage basin in each basin State;

d. The effects of the use or uses of the waters of the international drainage basin in one basin State
upon other basin States;

e. Existing and potential uses of the waters of the international drainage basin;

f. Conservation, protection, development, and economy of use of the water resources of the
international drainage basin and the costs of measures taken to achieve these purposes;

¢. The availability of alternatives, of comparable value, to the particular planned or existing use;

h. The sustainability of proposed or existing uses; and

i. The minimization of environmental harm.

3. The weight of each factor is to be determined by its importance in comparison with other relevant
factors. In determining what is a reasonable and equitable use, all relevant factors are to be considered

together and a conclusion reached on the basis of the whole.
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- The Niagara River Water Diversion Treaty between Canada and the
United States concerning the uses of the waters of the Niagara River Fafinavaduldly
T 1950 Tneitanusrasdilenssnuirdsnmuesinnlukesnis Tneszyfenislddhedng
Husssuuazauvinaunalilute 5 uaste 6™

- TheAmazon Cooperation Treaty 1978 Tudwansunun 4a 17

- Agreement Concerning the Utilization of the Rapids of the Uruguay
River in the Salto Grande Area 1946 98 1°°

- Agreement on the Cooperation for the Sustainable Development of

the Mekong River Basin 78 57

” McCaffrey, Stephen C, “The law of international watercourse non navigational uses.” New York

Oxford University Press Inc., (2001) : 331.

”? McCaffrey Stephen, “Establishing Rights—The Law of International Waters”, wdafian

http://Inweb18.worldbank.org/ESSD/ardext.nsf/18 ByDocName/EstablishingRightsthel awoflnternational

Waters/SFEILE/EstablishingRightsHOreva.pdf .

* Article 5 “All water specified in Article Il of this Treaty in excess of water reserved for scenic
purposes in Article IV may be diverted for power purposes.”

Article 6 “The waters made available for power purposes by the provisions of this Treaty shall be
divided equally between Canada and the United States of America.”

PArticle 1 “The Contracting Parties agree to undertake joint actions and efforts to promote the
harmonious development of their respective Amazonian territories in such a way that these joint actions
produce equitable and mutually beneficial results and achieve also the preservation of the environment,
and the conservation and rational utilization of the natural resources of those territories.”

* Article 1 “The High Contracting Parties declare that, for the purposes of this Agreement, the waters
of the Uruguay River shall be utilized jointly and shared equally.”

" Article 5 “To utilize the waters of the Mekong River system in a reasonable and equitable manner
in their respective territories, pursuant to all relevant factor and circumstances, the Rules for Water

Utilization and Inter-basin Diversion provide for under Article 26.....
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LAULTD A.A. 1997 (Convention on Law of the Non-Navigational Uses of International

Watercourses) Flsiszyiianistduazmsiidusinegadusssul finuiy
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* “Watercourse States shall in their respective territories utilise a shared watercourse in an equitable
and reasonable manner. In particular, a shared watercourse shall be used and developed by Watercourse
States with a view to attain optimal and sustainable utilisation thereof and benefits therefrom, taking into
account the interests of the Watercourse States concerned, consistent with adequate protection of the
watercourse for the benefit of current and future generations.”

” Each basin State is entitled, within its territory, to a reasonable and equitable share in the

bene®cial uses of the waters of an international drainage basin.
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10 Caponera,Dante “A_Principle of water law and Ministration: National and International.”

Rotterdam:A.A.Balkema,(1992). : 191 uag J.G. Lammer. “International and European community Law aspects

of pollution of international watercourse” Environment protection and International law : London: Graham &

Trotman.(1993) : 135-146. §13fislu anagy weiiyage. “Ugymninguuneveinisiuininuiuiles : Anwinsdl

1asan15 14 T 1a”, Inendnusumdudin@fdans), (2538) : 34.

o Principle 21States have, in accordance with the Charter of the United Nations and the principles of
international law, the sovereign right to exploit their own resources pursuant to their own environmental
policies, and the responsibility to ensure that activities within their jurisdiction or control do not cause

damage to the environment of other States or of areas beyond the limits of national jurisdiction.
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o Principle 2 States have, in accordance with the Charter of the United Nations and the principles of
international law, the sovereign right to exploit their own resources pursuant to their own environmental and
developmental policies, and the responsibility to ensure that activities within their jurisdiction or control do
not cause damage to the environment of other States or of areas beyond the limits of nationaljurisdiction.

Planuiuresindvinigin T 21 Ufyanadenlaniideduindenveuyud a.a. 1972 (Stockholm
Declaration on Human Environment, 1972) wagde 2 ves Ujaariledndeduindeuuaznisiam (Rio
Declaration on Environment and Development 1992) Wwaiousiuu (mythology) maaﬂgwma?ﬂlmmé’am
sevinsUszma iileannsianududnydnual (symbolism)  wiluaudusisndufummsgrumangmane (legal
standard) fflaauinag 1UsAg John H. Knox, “The Myth and Reality of Transboundary Environmental Impact
assessment” 96 AJIL 291(2002) : 293-5. wag Daniel Bodansky, “Customary (and Not so customary)
International Environmental Law” 3 IndJGLS 105. (1995)

10 Philippe Sands, “Principle of International Environmental Law “(2nd edn 2003) , : 241.
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" Patricia W. Birnie and Alan E. Bolye, “International Law and the Environmen‘t”(Znd edn 2002):126.
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" Article 7 Obligation not to cause significant harm

1. Watercourse States shall, in utilizing an international watercourse in their territories, take all
appropriate measures to prevent the causing of significant harm to other watercourse States.

2. Where significant harm nevertheless is caused to another watercourse State, the States whose use
causes such harm shall, in the absence of agreement to such use, take all appropriate measures, having due
regard for the provisions of articles 5 and 6, in consultation with the affected State, to eliminate or mitigate
such harm and, where appropriate, to discuss the question of compensation.

®10. The practicability of compensation to one or more of the co-basin States as a means of
adjusting conflicts among uses; and

11. The degree to which the needs of a basin State may be satisfied, without causing substantial
injury to a co-basin State

Phrticle X

1. Consistent with the principle of equitable utilization of the waters of an international drainage

basin, a State: 3
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- BUANY1IINIENTUTTUNANTENUAILIAR DUV LLUALAY (Convention on

a v

Environment Impact Assessment in a transboundary Context 1991) %nmmqﬂizaaﬁﬁ%
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- audy1isienisiduasunlemsunaunasneiaauseninalssmna a..
1992 (The Convention on the Protection and Use of Transboundary Watercourses

and International Lakes1992) Ua 2 (1)“3LLazSﬁa 2(2) (b)114

(@) Must prevent any new form of water pollution or any increase in the degree of existing water
pollution in an international drainage basin which would cause substantial injury in the territory of a co-basin
State;

(b) Should take all reasonable measures to abate existing water pollution in an international drainage
basin to such an extent that no substantial damage is caused in the territory of a cobasin State.

"Article 8 Minimization of Environmental Harm States shall take all appropriate measures to prevent
or minimize environmental harm.

" Article 16 Basin States, in managing the waters of an international drainage basin, shall refrain from
and prevent acts or omissions within their territory that cause significant harm to another basin State having
due regard for the right of each basin State to make equitable and reasonable use of the waters.

" Article 2 (1) The Parties shall, either individually or jointly, take all appropriate and effective
measures to prevent, reduce and control significant adverse transboundary environmental impact from
proposed activities.

" The Parties shall take all appropriate measures to prevent, control and reduce any transboundary

impact.
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" 7o ensure that transboundary waters are used with the aim of ecolosgically sound and rational
water management, conservation of water resources and environmental protection;

" Article 193 States have the sovereign right to exploit their natural resources pursuant to their
environmental policies and in accordance with their duty to protect and preserve the marine environment.

e “...Recalling the pertinent provisions of the Declaration of the United Nations Conference on the
Human Environment, and in particular principle 21, which provides that States have, in accordance with the
Charter of the United Nations and the principles of international law, the sovereign right to exploit their own
resources pursuant to their own environmental policies, and the responsibility to ensure that activities within
their jurisdiction or control do not cause damage to the environment of other States or of areas beyond the

limits of national jurisdiction...”
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M e The right of a system State to use the water resources of an international watercourse system is

limited by the duty not to cause appreciable harm to the interests of another system State, except as may
be allowable under a determination for equitable participation for the international watercourse system
involved.”
" while the no-harm principle does qualify as an independent norm, it neither embodies an absolute
standard nor supersedes the principle of equitable utilization where the two appear to conflict with each
other. Instead, it plays a complementary role, triggering discussions between the states concerned and
perhaps, in effect, proscribing certain forms of serious harm McCaffrey, S. “The Law of International
Watercourses—Non-Navigational Uses” Oxford: Oxford University Press (2001). 91489k Salman, Salman MA.
"The Helsinki Rules, the UN Watercourses Convention and the Berlin Rules: perspectives on international
water law." Water Resources Development 23.4 (2007): 625-640.

" Article 7

1.Watercourse States shall, in utilizing an international watercourse in their territories, take all
appropriate measures to prevent the causing of significant harm to other watercourse States.

2.Where significant harm nevertheless is caused to another watercourse State, the States whose use
causes such harm shall, in the absence of agreement to such use, take all appropriate measures, having due
regard for the provisions of articles 5 and 6, in consultation with the affected State, to eliminate or mitigate

such harm and, where appropriate, to discuss the question of compensation.
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mLazerwitz, David J. "The Flow of International Water Law: The International Law Commission's Law

of the Non-Navigational Uses of International Watercourses." Indiana Journal of Global Legal Studies (1993):

257.

1 Salman M.A. Salman, “Dam, International Rivers And Riparian States: An analysis of the

recommendation of the world commission on dams”.(2001.) : 1487-1488

Finslviewweangrineifanmisdu (hard law) 1udu “szueuiidesendelassmenuiiisnng uay
811398335 Tun1susulyd nmsderuldngmune ... 7 (a regime relying primarily on the authority and power of
state .. in construction, operation, and implementation includingenforcement, of arrangements at
international, national or subnational level.) vaugfitinslimnumunsves soft law 31 Wuszusuiifienausiuile
wagdnsgyinsilaledpdundn lunsusuld nmsdsduldngmune (a regime relying primarily on the the
participation and resource of nongovernmental actors ... in construction, operation, and implementation of a

governance arrangement) I‘Uiﬂ@ John J. Kirton and Michael J Trebilcock (eds) "Hard choices, soft law:

Voluntary standards in global trade, environment and social governance.” Farnham: Ashgate,(2004) : 9. uagil
nsliumuIe soft law UWL‘LJ‘LJU'u?Wﬂmui“mN‘USWLwﬂwiﬂaaﬂ‘lﬂm“LLvamJamwmﬂU wigsflannanfeadosduiug
ﬂ‘Uﬂg]‘mJ’]EJ LLazangizmNﬂ.{,]vm’mﬂw\’limaQ (International norms that are deliberately non-binding in character
but still have legal relevance, locate in twilight between law and politics) I‘Ui@@ Daniel Thurer, ‘soft law’ in

R. Berhardt ed., “Encyclopedia of Public International Law”, vol. 4, 452-60 (2000). 81954lu Bailliet, Cecilia, ed.

“Non-state Actors, Soft Law and Protective Regimes: From the Margins.” Cambridge University Press, (2012.):

202.
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mNUAN (cystallized a new trend towards a particular norm) SdaaiﬁLﬁﬂﬂgwmwaﬂw'%m

17 Bailliet, Cecilia, ed. “Non-state Actors, Soft Law and Protective Regimes: From the Margins.”

Cambridge University Press, (2012.) : 201.
124 v a = o ' a A o o vy v a va & v
nstldaufvesnnzuunIANTuALanU T Al nwaeyniulEgRe U URaw Wuluaude 25
Yo Unsanusev v
125 o ' | . . a @ = . . a wa
ABEIIY WUIN (guideline) LONETISNYINUNTTAAIY (interpretative documents) WNUULUANTS (plan
of action)

26
' Geoffrey Palmer, “New Ways to make International Environmental Law”, American Journal of

International Law, 86 (1992), :259,274. $19d9ly Sumudu Atapattu, “International environmental law and soft
law: a new direction or contradiction”,: 203 Tu Gupta, Joyeeta. "Non-State Actors in International Governance

and Law: A Challenge or a Blessing." ILSA J. Int'l & Comp. L. 11 (2004): 497.
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Uﬁ@iyﬂamaﬂiaéu'jwé’aa?ial,rmé’auLLasmsﬂ’@um 1972 Judededrfgaes soft
law  fiflauddnyedaundenginedsindeusenitsUsema Wesnndusingiuves
ngrngdsnadenadelmilugaidslivnngiingmnesenitssemaisafudunndou
wniin' vdnmsddyiufyaanealeuidisdandeuaznisiaun lesusuld 1iua
wé’ﬂﬂﬁ'gml,muﬁammama (rational planing)'” nsUszifiunanssnusedaindouaiswii
(prior assessment of the impact activities on environment)l?’omiu‘jmﬁﬂﬂﬁéﬂlﬂﬂé@]yLsi’f”l

9 o 131 = @ a v o S a . D=
fumsiau FadugasuauresnsimuIngadu (sustainable development) niilu

Va Y a 132 .
nskineliAnANudsmsuenuawAY  (duty not to cause damage beyond national

27
' Sumudu Atapattu, “International environmental law and soft law: a new direction or

contradiction”,:2071u Gupta, Joyeeta. "Non-State Actors in International Governance and Law: A Challenge or

a Blessing." ILSA J. Int'l & Comp. L. 11 (2004): 497.

128

Sumudu Atapattu, “International environmental law and soft law: a new direction or

contradiction”, : 2081y Gupta, Joyeeta. "Non-State Actors in International Governance and Law: A Challenge

or a Blessing." ILSA J. Int'l & Comp. L. 11 (2004): 497.

' Principle 14 Rational planning constitutes an essential tool for reconciling any conflict between the
needs of development and the need to protect and improve the environment.

* Principle 18 Science and technology, as part of their contribution to economic and social
development, must be applied to the identification, avoidance and control of environmental risks and the
solution of environmental problems and for the common good of mankind.

. Principle 13 In order to achieve a more rational management of resources and thus to improve the
environment, States should adopt an integrated and coordinated approach to their development planning so
as to ensure that development is compatible with the need to protect and improve environment for the
benefit of their population.

. Principle 21 States have, in accordance with the Charter of the United Nations and the principles of
international law, the sovereign right to exploit their own resources pursuant to their own environmental
policies, and the responsibility to ensure that activities within their jurisdiction or control do not cause

damage to the environment of other States or of areas beyond the limits of national jurisdiction.
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334 (environment impact assessment and participatory rights) Gl

2 Principle 21 States have, in accordance with the Charter of the United Nations and the principles of
international law, the sovereign right to exploit their own resources pursuant to their own environmental
policies, and the responsibility to ensure that activities within their jurisdiction or control do not cause
damage to the environment of other States or of areas beyond the limits of national jurisdiction.

e Principle 4 In order to achieve sustainable development, environmental protection shall constitute
an integral part of the development process and cannot be considered in isolation from it.

Principle 16 National authorities should endeavour to promote the internalization of
environmental costs and the use of economic instruments, taking into account the approach that the
polluter should, in principle, bear the cost of pollution, with due regard to the public interest and without
distorting international trade and investment.

e Principle 15 In order to protect the environment, the precautionary approach shall be widely
applied by States according to their capabilities. Where there are threats of serious or irreversible damage,
lack of full scientific certainty shall not be used as a reason for postponing cost-effective measures to
prevent environmental degradation.

et Principle 7 States shall cooperate in a spirit of global partnership to conserve, protect and restore
the health and integrity of the Earth's ecosystem. In view of the different contributions to global
environmental degradation, States have common but differentiated responsibilities. The developed countries
acknowledge the responsibility that they bear in the international pursuit to sustainable development in view
of the pressures their societies place on the global environment and of the technologies and financial
resources they command.

e Principle 10 Environmental issues are best handled with participation of all concerned citizens, at
the relevant level. At the national level, each individual shall have appropriate access to information
concerning the environment that is held by public authorities, including information on hazardous materials

and activities in their communities, and the opportunity to participate in decision-making processes. States
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shall facilitate and encourage public awareness and participation by making information widely available.
Effective access to judicial and administrative proceedings, including redress and remedy, shall be provided.

" International Arbitral Awards, Jan. 19, 1977 (1978), 17 ILM 1.

“Resolution 1803 (XVI) on the “Permanent Sovereignty over Natural Resources” on 14 December
1962

M e The principles stated in this Resolution were therefore assented to by a great many States
representing not only all geographical areas but also all economic system” ©19fislu Sumudu Atapattu,
“International environmental law and soft law: a new direction or contradiction”,: 214 Tu Gupta, Joyeeta.
"Non-State Actors in International Governance and Law: A Challenge or a Blessing." ILSA J. Int'l & Comp. L. 11
(2004): 497.

42
' Sumudu Atapattu, “International environmental law and soft law: a new direction or

contradiction”,: 214 Tu Gupta, Joyeeta. "Non-State Actors in International Governance and Law: A Challenge

or a Blessing." ILSA J. Int'l & Comp. L. 11 (2004): 497
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1 David Freestone, Ellen Hey. Kluwer, “The Precautionary Principle and International Law: The

Challenge of Implementation.”, The Hague, (1996) :12.

“«Environmental policy is not fully accomplished by warding off imminenthazards and the
elimination of damage which has occurred. Precautionary environmental policyrequires furthermore that
natural resources are protected and demands on them made with care.”

1 Principle 15 In order to protect the environment, the precautionary approach shall be widely
applied by States according to their capabilities. Where there are threats of serious or irreversible damage,
lack of full scientific certainty shall not be used as a reason for postponing cost-effective measures to

prevent environmental degradation.
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° Sonia Boutillon, “the precautionary principle : Development of an international standard.”

Michigan Journal of International Law, vol 23. : 433

47,
“Van Dyke, Jon M. "The evolution and international acceptance of the precautionary

principle." Bringing new law to ocean waters (2004) :359.
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? Sonia Boutillon, “the precautionary principle : Development of an international standard.”

Michigan Journal of International Law, vol 23. : 431.

" Ibid, 432.
151ELLis, Jaye. "Overexploitation of a valuable resource? New literature on the precautionary

principle." European Journal of International Law 17.2 (2006): 448.
152

Gullett, W, “Environmental protection and the precautionary principle: a response to scientific

uncertainty in environmentalmanagement,” Environmental and Planning Law Journal, 14(1), (1997),:55.

153 o v = = . . . . .
WU DURYYIIINIWAIURAINNAWNTINWN U 1992 (Convention on  Biological  Diversity,1992
(€BD)muatnafunannistesiulineuludiuveseriununin “Noting also that where there is a threat of

significant reduction or loss of biological diversity, lack of full scientific certainty should not be used as a
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reason for postponing measures to avoid or minimize such a threat,” 2y Sy isuun Lﬁamiﬂﬂﬂaasﬁzu
uss1nelelaul 1985 (Vienna Convention for the Protection of the Ozone Layer, 1985) namiuannistleeiu
aranthbiludiuaeseniuaun 11 “Mindful also of the precautionary measures for the protection of the ozone
layer which have already been taken at the national and international levels . . .” LLasaHﬁignghﬁwmﬂ%LLaz
nsunilomsaaUsswinssemanazdnidanenuau 9 1992 ( Convention on the Protection and Use of
Transboundary Watercourses and International Lakes, 1992) 48 2(5)a) 11 “the parties shall be guided by . . .
the precautionary principle, by virtue of which action to avoid the potential transboundary impact of the
release of hazardous substances shall not be postponed on the ground that scientific research has not fully
proved a causal link between those substances, on the one hand, and the potential transboundary impact,
on the other hand ... ”

P aethau mﬂmﬁuuaﬂmaaéﬂwmm Weeramantry luaf Gabvcikovo-Nagymaros case, n. 32, Fawiu
Imshsuransgnusedwndoudeauauty Wumsusuldudnnstdestuliteuludnuaeiiuandy ‘a
specific application of the larger general principle of caution’

15SI‘U3®@ Experts Group on Environmental Law of the World Commission on Environment and
Development, Environmental Protection and Sustainable Development: Legal Principles and
Recommendations, (1987) (Article 10), at 75. Reprinted in J. Lammers and R. D. Munro (Eds.), “Environmental

Protection and Sustainable Development: Legal Principles and Recommendations Adopted” the Experts

Group on Environmental Law of the World Commission on Environment and Development : London (1986).
156I‘U§®@J 1991 Bamako Convention, Article 4(3)(f); 1992 OSPAR Convention, Article 2(3)(b)ii) and
Appendix [; Baltic Convention, Article 23(3) and Annex Il; 1979 Long-RangeTransboundary Air Pollution
Convention, Article 6, 1988 Nitrogen Oxides Protocol, Article 2(2)(a) and 1991 Volatile Organic Compounds
Protocol, Article 3(3); 1991 UNGA Res. 46/215 on Large-Scale Pelagic Drift-Net Fishing and its Impact on the

Living Marine Resources of theWorlds Oceans and Seas; 1995 Fish Stocks Agreement, Article 5(e).
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2.3.2.2. n&nMIWAILNeE198sEY (sustainable development)

vannsaneg1ediduunglunsuszgesdnsanusznnmd Idnedanndes
wazN13WmUN (The United Nation Conference on Environment and Development :
UNCED) Tudl 1992 ifles3lawneanuls Ussinausda lesgliasuniulfynsleorimeds
WINABULAZNISWAIUN (Rio Declaration on Environment and Development) 8uLy

undnnNIsNeINUENSRarANTURAYeUVRIENUSEY I ALUNTSALTUUTMU LN UTUUTS
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wnAnvednmMINaegedsbu Tsunislitenuliles World Commission on
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ot Principle 27States and people shall cooperate in good faith and in a spirit of partnership in the
fulfilment of the principles embodied in this Declaration and in the further development of international law
in the field of sustainable development.

158Sands, Philippe. "International courts and the application of the concept of ‘sustainable

o

development’." Law _and Development: Facing Complexity in the 21st Century: Essays in Honour of Peter

Slinn (2003):390.

159Report of the World Commission on Environment and Development: Our Common Future 813slu
Sumudu Atapattu, “International environmental law abd soft law: a new direction or contradiction,” : 214 Tu
Gupta, Joyeeta. "Non-State Actors in International Governance and Law: A Challenge or a Blessing." ILSA J.

Int'l & Comp. L. 11 (2004): 497
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2.3.2.3 ¥anN138dIUTINUDIAI5715UBU(public participation)

n3fldrusuveasTuT N gRINANTBINISUINISINNI SRt S8 nIeUsEINA
nanNHUTINgATIRINlY Agenda 21 U 1992 lunsuseauinmiedauindauiagnisnm
Y83anUT891%18 (the United Nations Conference on Environment and Development
(UNCED) , 1992) 11 #tugiunilslumisidngnisiauieg1edsdu Aenisiidiusiuedis
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100 J. Brunée and S. J. Toope, “Environmental Security and Freshwater Resources: ACase for

International Ecosystem Law” 5 Yearbook of International Environmental Law41, (1994) : 66.

161 . ' o ' ' v v o v v o o
E. Brown-Weiss Liudmannmsanuidusssuszninegu desUsznaulumedade 5 dadeiu Ao n1seysny

1 o g v | A v & . a A 0 Y oa
N3WYIN3 (conserve resources) NMsitlluuowIdinisldogadusssy (ensure equitable use) nMsudnideslalifiin
HanT¥NU (avoid adverse impacts) N1sUasiudeivRnisiianudlsvielumgandu wagvilvaudeneanas
(prevent disasters, minimise damage and provide emergency assistance) wazn15¥aLsELEI1ANLEDNB AR

foAuwInaay (compensate for environmental harm) E. Brown-Weiss, “In_Fairness to Future Generations”

United Nations University Press, Tokyo /Transnational, New York, (1989), : 50. .
" "one of the fundamental prerequisites for the achievement of sustainable development is broad
public participation in decision making"

' the need for new forms of participation has emerged."

ieg1avasrunnassgnitslssmaiusngudnnisiidauiiuvesarsisuzau 1 Convention on
Environmental Impact Assessment in a Transboundary Context ,1991(Espoo) Fermualiinisildusauves
ansnsuzvulunisUsuifiunansenusodsuindon United Nations Convention on the Protection and Use of
Transboundary Water- courses and International Lakes, 1992 Gﬁawiﬁﬁ%;@ﬁWMﬁWaaﬁwﬁﬁwfmﬂssmﬂ

ansanfalalaeasisuzeu Convention on Cooperation for the Protection and Sustainable Use of the
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Danube River, 1994 lag. Convention on the Protection of the Rhine, 1998 sﬁﬁxﬂﬁﬁmsﬁdauiamaamﬁﬁm%u
mn%u

165Woodhouse, Melvin. "Is public participation a rule of the law of international watercourses." Nat.
Resources J. 43 (2003): 141.

oo "every watercourse State is entitled to participate in the negotiation of and to become a party to

any watercourse agreement that applies to the entire international watercourse, as well as to participate in
any relevant consultations”
" vEach Party shall take the necessary legal, administrative or other measures to implement the
provisions of this Convention, including, with respect to proposed activities... the establishment of an
environmental impact assessment procedure that permits public participation and preparation of the
environmental impact assessment documentation... "

Atrila Tanzi, “Unece Task Force On Legal And Administrative Aspects, The Relationship Between The

1992 Unece Convention On The Protection And Use Of Transboundary Watercourses And International Lakes

And The 1997 Un Convention On The Law Of The Non Navigational Uses Of International Watercourses”

article 6(3).(2000),: 706. in The Unece Task Force On Legal And Administrative Aspects, Wdefian

Http://Www.Unece.Org/Env/Water/Publications/Documents ConventiontotalPdf 81489ty Woodhouse,

Melvin. "Is public participation a rule of the law of international watercourses." Nat. Resources J. 43 (2003):

149.
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PIIARAY THUFIUU1INNTYIINTUTHTURANTENUADAIRINGDY (environment impact

assessment) Melulsvine ieatvayulinanulussla (transparency) N13idIusIuves

168Woodhouse, Melvin. "Is public participation a rule of the law of international watercourses." Nat.

Resources J. 43 (2003): 150.

17 The Helsinki Rules on the Uses of the Waters of International Rivers, 1966 article 11 (3)
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170Cassar, Angela Z., and Carl E. Bruch. "Transboundary environmental impact assessment in
international watercourse management.” NYU Envtl. LJ 12 (2003): 173.

" UNEP, Governing Council Decision: Goals and Principles of Environmental Impact Assessment, princ.
4, UNEP/GC.14/17 Annex Ill, UNEP/GC/DEC/14/25 (June 17, 1987) 81909bu Cassar, Angela Z., and Carl E. Bruch.
"Transboundary environmental impact assessment in international watercourse management." NYU Envtl.
LJ 12 (2003): 173.

172JuLie Teel, “International Environmental Impact Assessment: A Case Study in Implementation”, 31
Envtl. L. Rep. (Envtl L. Inst.) 10,297 (2001) gnadeluCassar, Angela Z., and Carl E. Bruch. "Transboundary
environmental impact assessment in international watercourse management." NYU Envtl. LJ 12 (2003): 176.

"Yusuf J. Ahmad  and George K. Sammy, “Guidelines To Environmental Impact Assessment In
Developing Countries 9” (1985) : 12-13. o19d9lu Cassar, Angela Z., and Carl E. Bruch. "Transboundary
environmental impact assessment in international watercourse management." NYU Envtl. LJ 12 (2003): 176.

e Robinson, Nicholas A., “International Trends in Environmental Impact Assessment(1992)” Boston

College Environmental Affairs Law Review, Vol. 19, (1992.) : 591, 594.
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115U EIUNANTENUADAIWINGDUFIY MINATEUIUAITIAIUTINVOIEITITULTURINE
Uszaunadsa ﬁas’mmsm‘iﬂﬁﬂazm%ﬂuﬁuﬁﬁIama‘Lumsgﬂ%’uﬁﬂ (opportunity to be
heard) LLazﬁﬁ’Juiaﬂumzmm’ﬁﬁmﬁuiﬁlﬁawﬁwaﬂszm@ia?ﬁLL’mé’amLazU%nmﬁagjmﬁa
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) Y o a = A = 1% ) a 178
nann13van 10 ‘UENUQ@QQJ}’]?I@LW@ENLL’J@&@NLLﬁ%ﬂ’ﬁ‘W@J‘U’] U 1992

Wiaefiun SSRN: http://ssrn.com/abstract=1376398. ©19fislu Cassar, Angela Z., and Carl E. Bruch.

"Transboundary environmental impact assessment in international watercourse management." NYU Envtl.
LJ 12 (2003): 176.

Julie Teel, “International Environmental Impact Assessment: A Case Study in Implementation”, 31
Envtl. L. Rep. (Envtl. L. Inst.) 10,304-10,305 (2001) o19faluCassar, Angela Z., and Carl E. Bruch. "Transboundary
environmental impact assessment in international watercourse management." NYU Envtl. LJ 12 (2003): 176.

176Yusuf J.Ahmad and George K. Sammy, “Guidelines To Environmental Impact Assessment In

Developing Countries ” (1985) : 18. 8n9faly Cassar, Angela Z., and Carl E. Bruch. "Transboundary

environmental impact assessment in international watercourse management." NYU Envtl. LJ 12 (2003): 176.

ulie Teel, “International Environmental Impact Assessment: A Case Study in Implementation”, 31
Envtl. L. Rep. (Envtl. L. Inst) 10,301-10,302 (2001) gnafaly Cassar, Angela Z., and Carl E. Bruch.
"Transboundary environmental impact assessment in international watercourse management." NYU Envtl.
LJ 12 (2003): 176.

e Principle 10 Environmental issues are best handled with the participation of all concerned citizens,
at the relevant level. At the national level, each individual shall have appropriate access to information
concerning the environment that is held by public authorities, including information on hazardous materials
and activities in their communities, and the opportunity to participate in decision-making processes. States
shall facilitate and encourage public awareness and participation by making information widely available.

Effective access to judicial and administrative proceedings, including redress and remedy, shall be provided.


http://ssrn.com/abstract=1376398
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1 Nicolas A Robinson, “International Trends in Environmental Impact Assessment”, 19 B.C. ENVTL.
AFF. L.REV. : 595. #19dalu Cassar, Angela Z., and Carl E. Bruch. "Transboundary environmental impact
assessment in international watercourse management." NYU Envtl. LJ 12 (2003): 177. ‘Lu%umaumsriaa%’wﬁau
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wuﬁmammmﬁlEJ:uLLajﬁwlua‘?jﬂLﬂaﬁqummawsaﬁum lUsag Appelbaum, George D. "Controlling the
environmental hazards of international development." Ecology LQ 5 (1975): 321, 324-326.
180Cassar, Angela Z. and Carl E. Bruch. "Transboundary environmental impact assessment in

international watercourse management." NYU Envtl. LJ 12 (2003): 179.
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o Principle 21 States have, in accordance with the Charter of the United Nations and the principles of
international law, the sovereign right to exploit their own resources pursuant to their own environmental
policies, and the responsibility to ensure that activities within their jurisdiction or control do not cause
damage to the environment of other States or of areas beyond the limits of national jurisdiction.

182Cassar, Angela Z. and Carl E. Bruch. "Transboundary environmental impact assessment in

international watercourse management.” NYU Envtl. LJ 12 (2003): 182.
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Law." International Courts and the Development of International Law : TMC Asser Press, (2013) : 384.
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’ Case Relating to the Territorial Jurisdiction of the International Commission of the River Oder,
Judgment of September 10th, 1929 vinfalaann http//www.ick-
cij.org/pcij/serie_ A/A_23/74 _Commission_internationale_de | Oder_Arret.pdf

4Territorial Jurisdiction of the International Commission of the River Oder, Judgment No. 16, 1929,

P.C.lJ., Series A, No.23, p. 6.
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5Territorial Jurisdiction of the International Commission of the River Oder, Judgment No. 16, 1929,
P.ClJ., Series A, No.23, p. 13.

® and all navigable parts of these river systems which naturally provide more than one State with
access to the sea, with or without transhipment from one vessel to another ; together with lateral canals
and channels constructed either to duplicate or to improve naturally navigable sections of the specified river
systems, or to connect two naturally navigable sections of the same river.

Ibid, p.24.

"Ibid, p.25.

Ibid,, p.26.
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9Territorial Jurisdiction of the International Commission of the River Oder, Judgment No. 16, 1929,
P.ClJ.,, Series A, No.23, p.27.

% _If the common legal right is based on the existence of a navigable waterway separating or
traversing several states, it is evident that this common legal right extends to the whole navigable course of
the river and does not stop short at the last frontier.

Ibid,, p.27-28.

" "Under the provisions of the Treaty of Versailles, the jurisdiction of the International Commission of
the Oder does extend to the sections situated in Polish territory of the Rivers Warthe (Warta) and Netze
(NoteQ), tributaries of the Oder, if there are in Polish territory sections of these rivers which fulfil the
conditions of navigability laid down in Article 331 of the Treaty"

Ibid,, p. 9.

12 McCaffrey, Stephen C, “The law of international watercourses : non-navigational uses” Oxford

University Press, (2003.) : 152.
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* Ibid,P.18.

Yibid,P.20.

“Ibid,P.23.
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2OLes‘ter, A. P. "River Pollution in International Law." The American Journal of International Law 57, no.

4 (1963): 838.
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It could have been argued that the works would bring about an ultimate pollution of the waters of the
Carol or that the returned waters would have a chemical composition or a temperature or some other
characteristic which could injure Spanish interests. Spain could then have claimed that her rights had been
impaired in violation of the Additional Act. Neither in the dossier nor in the pleadings in this case is there any
trace of such an allegation.”

24 ILR (1957),p. 123.

Ibid,,p. 121.

“Ioid,p. 119.
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" vArticle 8. All standing and flowing waters, whether they are in the private or public domain, are
subject to the sovereignty of the State in which they are located, and therefore to that State's legislation,
except for the modifications agreed upon between the two Governments.

"Flowing waters change jurisdiction at the moment when they as from one country to the other, and
when the watercourses constitute a boundary, each State exercises its jurisdiction up to the middle of the
flow."

*24 ILR (1957),p. 123.

Z“Territorial soveriengnty plays the part of a presumption. It must bend before allinternational
obligations, whatever their origin, but only before all international obligations”

Ibid, p. 120.

* “The unity of a basin is sanctioned at the juridical level only to the extent that it corresponds to
human realities. The water which by nature constitutes a fungible item may be the object of a restitution
which does not change its qualities in regard to human needs. A diversion with restitution, such as that
envisaged by the French project, does not change a state of affairs organized for the working of the
requirements of social life.”

Ibid, p. 125.

lbid,p. 142.
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 «It could have been argued that the works would bring about an ultimate pollution of the waters
of the Carol or that the returned waters would have a chemicalcomposition or a temperature or some other
characteristic which could injure Spanish interests. Spain could have then claimed that her rights had been
impaired in violation of the additional act ”

? IThe present Convention] in no way alters the freedom of each State, within the framework of
international law, to carry out on its territory all operations for the development of hydraulic power which it
desires ', there is provided only an obligation upon the interested signatory States to join in a common study
of a development programme; the execution of this programme is obligatory only for those States which
have formally subscribed to it.

*Ibid,p. 130.

lbid,p. 140.

3'6“According to the rules of good faith, the upstream state is under the obligation to take into

consideration the various interests involved, to seek to give them every satisfaction compatible with the
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pursuit of its own interests, and to show that in this regard it is genuinely concerned to reconcile the
interests of the other riparian State with its own.”

"“there was a principle which prohibits the upstream State from altering the waters of a river in such
a fashion as seriously to prejudice the downstream state”

Lake Lanoux case (1957) 12 RIAA 285, 308.

*«On her side, Spain cannot invoke a right to insist on a development of Lake Lanoux based on the
needs of Spanish agriculture... Spain can only urge her interest in order to obtain, within the framework of

the scheme decided upon by France, terms with reasonably safeguard them.”
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* McCaffrey, Stephen C, “The law of international watercourses : non-navigational uses” . Oxford

University Press, (2003) : 43.
40Lester, A. P. "River Pollution in International Law." The American Journal of International Law 57, no.

4 (1963): 839.

“ Mclntryre, Owen. "Role of Customary Rules and Principles of International Environmental Law in the
Protection of Shared International Freshwater Resources, The." Nat. Resources J. 46 (2006): 10.
“ 8. The prohibition of compensation between the two basins, in spite of equivalence between the

water diverted and the water restored, unless the withdrawal of water is agreed to by the other Party would
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lead to the prevention in a general way of a withdrawal from a watercourse belonging to River Basin A for
the benefit of River Basin B. even if this withdrawal is compensated for by a strictly equivalent restitution
effected from a watercourse of River Basin B for the benefit of River Basin A. The Tribunal does not overlook
the reality, from the point of view of physical geography, of each river basin, which constitutes, as the

Spanish Memorial (at p. 53) maintains, ' a unit . But this observation does not authorize the absolute
consequences that the Spanish argument would draw from it. The unity of a basin is sanctioned at the
juridical level only to the extent that it corresponds to human realities. The water which by nature
constitutes a fungible item may be the object of a restitution which does not change its qualities in regard to
human needs. A diversion with restitution, such as that envisaged by the French project, does not change a
state of affairs organized for the working of the requirements of social life.

Lake Lanoux Arbitration (France V. Spain) (1957) 12 RIAA. 281; 24 L.L.R. 101 Arbitral Tribunal.1

November 16, 1957.p.20
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® GabCikovo-Nagymaros Project (Hungary v Slovakia), Judgment, 1. C. J. Reports 1997, p. 7

*“ Preamble Treaty Concerning the Construction and Operation of the Gab¢ikovo-Nagymaros System
of Locks (1977)

® GabCikovo-Nagymaros Project (HungarylSlovakia), Judgment, I. C. J. Reports 1997, p. 20.
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46 GabCikovo-Nagymaros Project (HungarylSlovakia), Judgment, 1. C. J. Reports 1997, p. 39. Para. 48.
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" Ibid.

*“ Ibid,. Para. 50

* Ibid,Para. 53.

* "the environment is not an abstraction but represents the living space, the quality of life and the
very health of human beings, including generations unborn. The existence of the general obligation of States
to ensure that activities within their jurisdiction and control respect the environment of other States or of
areas beyond national control is now part of the corpus of international law relating to the environment."
Legality of the Threat or Use of Nuclear Weapons, Advisoty Opinion, I. C. J. Reports 1996, pp. 241 -242, para.
29
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! GabCikovo-Nagymaros Project (HungarylSlovakia), Judgment, 1. C. J. Reports 1997, p.45, para. 57.
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” [lIn 1929, the Permanent Court of International Justice, with regard to navigation in the River Oder,
stated as follows: ‘[the] community of interest in a navigable river becomes the basis of a common legal
right, the essential features of which are the perfect equality of all riparian States in the use of the whole
course of the river and the exclusion of any preferential privilege of any one riparian State in relation to the
others’ (Territorial Jurisdiction of the International Commission of the River Oder, Judgment No. 16, 1929,
P.C.lJ., Series A, No. 23, p.27).

> GabCikovo-Nagymaros Project (HungarylSlovakia), Judgment, 1. C. J. Reports 1997, p.56, para. 85.
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" Ibid,112.

” Ibid,114.

% “Throughout the ages, mankind has, for economic and other reasons, constantly interfered with
nature. In the past, this was often done without consideration of the effects upon the environment. Owing to
new scieritific insights and to a growing awareness of the risks for mankind -

for present and future generations - of pursuit of such interventions at an unconsidered and unabated
pace,new norms and standards have been developed, set forth in a great number of instruments during the
last two decades. Such new norms have to be taken into consideration, and such new standards given
proper weight, not only when States contemplate new activities but also when continuing with activities
begun in the past. This need to reconcile economic development with protection of the environment is
aptly expressed in the concept of sustainable development. .

Ibid, para. 140.
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* “the existence of the general obligation of States to ensure that activities within their jurisdiction
and control respect the environment of other States or areas beyond national control is now part of the
corpus of international law relate to environment”

Gabcikovo-Nagymeros Project case [1997] ICJ Rep 7. [53]

” Richard Paisley, “Adversaries Into Partners: International Water Law and the Equitable Sharing of
Downstream Benefits.” Melbourne Journal of international law,(2002) : 283.
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*" “The Court wishes to point out that newly developed norms of environmental law are relevant
for the implementation of the Treaty and that the parties could, by agreement, incorporate them through
the application of Articles 15, 19 and 20 of the Treaty. These articles do not contain specific obligations of
performance but require the parties, in carrying out their obligations to ensure that they quality of water in
the Danube is not impaired and that nature is protected, to take new environmental norms into

consideration when agreeing upon the means to be specified in the Joint Contractual Plan.”
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62Trevisan, Lauren. "International Court of Justice's Treatment of Sustainable Development and

Implications for Argentina V. Uruguay, The." Sustainable Dev. L. & Pol'y 10 (2009): 40.

© Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, p. 14
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® Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, p. 48, Para 75

* Ibid,, p. 49.

o Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, p. 48, Para 51

* Ibid, p. 55.

“ 68. Argentina takes the view that the procedural obligations were intrinsically linked to the
substantive obligations laid down by the 1975 Statute, and that a breach of the former entailed a breach of

the latter. With regard to the procedural obligations, these are said by Argentina to constitute an integrated
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and indivisible whole in which CARU, as an organization, plays an essential role. Consequently, according to
Argentina, Uruguay could not invoke other procedural arrangements so as to derogate from the procedural
obligations laid down by the 1975 Statute, except by mutual consent..

Ibid,para68

° Argentina maintains that the procedural provisions laid down in Articles 7 to 12 of the 1975 Statute
are aimed at ensuring “the optimum and rational utilization of the [rliver” (Article 1), just as are the
provisions concerning use of water, the conservation, utilization and development of other natural resources,
pollution and research. The aim is also said to be to prevent the Parties from acting unilaterally and without
regard for earlier or current uses of the river. According to Argentina, any disregarding of this machinery would
therefore undermine the object and purpose of the 1975 Statute; indeed the “optimum and rational
utilization of the [rliver” would not be ensured, as this could only be achieved in accordance with the
procedures laid down under the Statute.

Ibid,,para71

" 73, Uruguay similarly takes the view that the procedural obligations are intended to facilitate the
performance of the substantive obligations, the former being a means rather than an end. It too points out
that Article 1 of the 1975 Statute defines its object and purpose.

Ibid, p. 48, para. 73
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e 75. The Court notes that the object and purpose of the 1975 Statute, set forth in Article 1, is for the
Parties to achieve “the optimum and rational utilization of the River Uruguay” by means of the “joint
machinery” for co-operation, which consists of both CARU and the procedural provisions contained in
Articles 7 to 12 of the Statute. The Court has observed in this respect, in its Order of 13 July 2006, that such
use should allow for sustainable development which takes account of “the need to safeguard the continued
conservation of the river environment and the rights of economic development of the riparian States” (Pulp
Mills on the River Uruguay (Argentina v. Uruguay), Provisional Measures, Order of 13 July 2006, I.C.J. Reports
2006, p. 133, para. 80).

Ibid, p. 48, para. 75

” lbid, p. 48, para. 76.

ulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, p. 48, para. 77
” lbid, p. 49, para. 79.
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" Ibid, p. 51, para. 81.

" 82, According to Argentina, by failing to comply with the initial obligation (Article 7, first paragraph,
of the 1975 Statute) to refer the matter to CARU, Uruguay frustrated all the procedures laid down in Articles
7 to 12 of the Statute. In addition, by failing to notify Argentina of the plans for the CMB (ENCE) and Orion
(Botnia) mills, through CARU, with all the necessary documentation, Uruguay is said not to have complied
with Article 7, second and third paragraphs. Argentina adds that informal contacts which it or CARU may have
had with the companies in question cannot serve as a substitute for Uruguay referring the matter to CARU
and notifying Argentina of the projects through the Commission. Argentina concludes that Uruguay has
breached all of its procedural obligations under the terms of Articles 7 to 12 of the 1975 Statute

Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, p. 51-52, para.
82.
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% Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, PARA 105
* Ibid, PARA 110

% Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, PARA 113
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* Ibid,PARA 115
* Ibid, PARA 119
® Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, PARA122
* Ibid, PARA132
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* Ibid,PARA 140
% Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, PARA 140
“Ibid,PARA 145

“Ibid,PARA 146
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”» Separate opinion of Judge Cangado Trindade p.199
* Joint dissenting opinion of judges Al-Khasawheh and Simma para.2 page 98

" Joint dissenting opinion of judges Al-Khasawheh and Simma para.l page 98
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Pidhdaldann http:/legal.un.org/riaa/cases/vol IIl/1905-1982.pdf

” D.H. Dinwoodie, “The Politics of International Pollution Control: The Trail Smelter Case” 27

International Journal 219 (1972-2) : 219.
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1935 Convention for the Settlement of Difficulties arising from the Operation of the Smelter at Trail

between Great Britain and United State

12 Stephens Tim, “International Courts and Environmental Protection”, Cambridge University Press

, (2009). Kindle edition Loc4322 from 13944.
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Pethe gases emerging from the stacks of Trai smelter fine their way into the upper air currents, and

are carried by these currents in a fairly continous stream down the valley so long as the prevailing wind at
that level is in that direction ” United States v. Canada, RIAA,vol. IIl (1938,1941),p. 1905.

%« addition to indemnity which may be awarded for damage through red uction in the value of
the use of cleared land measured by decrease in crop yield, the Tribunal, having in mind, within the area as
determined above, a group of about forty farms in the vicinity of the boundary line, has awarded indemnity
for special damage for reduction in value of the use or rental value by reason of the location of the farmers
in respect to the fumigations.” Trail Smelter case (1938 and 1941) 3 RIAA 1926

% Wwith regard to "damages in respect of livestock’, claimed by the United States, the Tribunal is of
opinion that the United States has failed to prove that the presence of fumes from the Trail Smelter has
injured either the livestock or the milk or wool productivity of livestock since January 1, 1932, through
impaired quality of crop or grazing. So far as the injury to livestock is due to reduced yield of crop or grazing,
the injury to livestock is due to reduced vyield of crop or grazing, the injury is compensated for in the
indemnity which is awarded herein for such reduction of yield.

Trail Smelter case (1938 and 1941) 3 RIAA 1931

" the same principles of law apply to assessment of indemnity to owners of urban land as apply to
owners of farm and other cleared land, namely, that the measure of damage is the reduction in the value of
the use or rental value of the property, due to fumigations. The Tribunal is of opinion that there is no proof
of damage to such urban property; that even if there were such damage, there is no proof of facts sufficient

to enable the Tribunal to estimate the reduction in the value of the use or rental value of such property;
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and that it cannot adopt the method contended for by the United States of calculating damages to urban
property.

Ibid.

" lbid.

" The United States ... alleges the discharge by the Trail Smelter, not only of "smoke, sulphurous
fumes, gases", but also of "waste materials’, and says that "the Trail Smelter disposes of slag in such a
manner that it reaches the Columbia River and enters the United States in that stream’, with the result that
the "waters of the Columbia River in Stevens County are injuriously affected”, thereby. No evidence was
produced on which the Tribunal could base any findings as regards damage, if any, of this nature.

Ibid.

1% 1A State owes at all times a duty to protect other States against injurious acts by individuals from

within its jurisdiction." Eagleton, Clyde. “The Responsibility of States in International Law.” Kraus reprint,

(1970.) : 80.
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" Trail Smelter case (1938 and 1941) 3 RIAA p.1963

" bid ,1963-4.

" Ibid, p.1964-1965

aNo state has the right to use or permit the use of its territory in such a a manneras to cause injury
by fumes in or to the territory of another or the properties or person therein, when the case is of serius
consequence and the injury is established by clear and convincing evidence.”

Ibid, p. 1965

" Ioid 1965-6

1155tephensTim “International Courts and Environmental Protection” Cambridge University Press,

(2009).
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WFeuneaananidealasunisesielude 21 Ugaujzymmﬂqﬂamaﬂiam (Stockholm

v A

Declaration of 1972) Tuanwuzinmualiutnilunistesiuanudsvineldlinnmnessou
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" 1bid 198.

e Rebecca M. Bratspies and Russel A. Miller, “Transboundary Harm in International Law: Lessons from

the Smelter Arbitration” (2006).

"aeinautu Tuad Nuclear Tests (Australia v. France) (merit) [1974] ICJ Rep 253, Dissenting opinion of
Judge de Castro, 388-9; 1995 Nuclear tests case [1995] ICJ Rep 288, Dissenting opinion of Judge
Weeramantry,346 and 362 and dissenting opinion of Judge Palmer, 408; Gabcikovo —nagymaros Project case
(Hungary/Slovakia) [1997] ICJ Rep 7 separate opinion of judge Weeremantry,111-2.

PiegatuThe Cherry Point oil spill, the statement of the Canadian External Affairs secretary (1973)
11 CanYBIL 333,334.

Pysgifiuvesafivnisernia Wudlgumddyseninedg nslanzegrsdddunsdvesdamoslaeenled 4
relwindunsa (acid rain) Fsusnanaeneliinmudemesiedenoaduds Srelifnanudemedeundniige
Tgymuafivnsornadulymadgyrewivalsluganl 1960-1970 uwaxiiludnisesnaudyey....(ECE Convention
on Long-Range Transboundary Air Polution 1979) Tsag C. Flinterman, B. Kwiatkawska and J.G. Lammers (eds.)
, “Transboundary Air Pollution: International Legal Aspects of the Co-operation of States,” : 19.

i Principle 21 States have, in accordance with the Charter of the United Nations and the principles of
international law, the sovereign right to exploit their own resources pursuant to their own environmental
policies, and the responsibility to ensure that activities within their jurisdiction or control do not cause

damage to the environment of other States or of areas beyond the limits of national jurisdiction.
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# Philippe Sands, Principle of International Environmental Law 2" edn 2003) ,236.

1 Principle 2 States have, in accordance with the Charter of the United Nations and the principles of
international law, the sovereign right to exploit their own resources pursuant to their own environmental and
developmental policies, and the responsibility to ensure that activities within their jurisdiction or control do
not cause damage to the environment of other States or of areas beyond the limits of national jurisdiction.

" Nuclear Weapons advisory opinion (1996) ICJ Rep 226, [29]. fifedunainnisfienaldenin wrsn
(respect) Lﬂumiﬁ%ﬂﬁuﬁmﬁﬁma%ﬂﬂﬂdﬂﬂg‘jmiymmﬂ@naﬁaﬂiaém o 21 Fuvaudimualidesdosiuniu

Ve Iﬂim@ Edith Brown Weiss, “Opening the Door to the Environment and to Future Generations” uwag

Philippe Sands (eds.), “International Law, the International Court of Justice and Nuclear Weapons” (1999) :

338,340.

1255tephensTim “International Courts and Environmental Protection”, Cambridge University Press,

(2009)
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26
' Jurgielewicz, L.M. “Global Environmental Change and International Law: Prospects for Progress in

the Legal Order.” University Press of America, (1996) : 53.

7 Austen L. Parrish, “Trail Smelter Déja vu:Extraterritoriality, International Environmental Law, and the

Search for Solutions to Canadian-US Transboundary Water Pollution Disputes” (2005) 85 BULR 363 : 429.
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322  @f Corfu Channel (1949)"*°
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" \Corfu Channel case, Judgment of April gth, 1949 : 1.C.J. Reports 1949, p. 4.
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b 'Corfu Channel case, Judgment of April gth, 1949 : 1.C.J. Reports 1949, p. 22.

" The obligations incumbent upon the Albanian authori ties consisted in notifying, for the benefit of
shipping in general, the existence of a minefield in Albanian territorial waters and in warning the approaching
British warships of the imminent danger to which the minefield exposed them.

Ibid, p. 22.

“libid. P 339

b . Such obligations are based, not on the Hague Convention of 1907, No. VTII, which is applicable in
time of war, but on certain general and well-recognized principles, namely : elementary considerations of
humanity, even more exacting in peace than in war ; the principle of the freedom of maritime
communication ; and every State's obligation not to allow knowingly its territory to be used for acts contrary
to the rights of other States.

Ibid, p. 22.

} Juste-Ruiz, José. "The International Court of Justice and International Environmental Law."

International Courts and the Development of International Law. Springer, (2013) : 384.
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3.23 AR the Nuclear Tes’cs134 (1974)
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island Faduneliiddauegenfouazegvinelng UseinmanSuaanaaeussidaiiadeslugy
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dwauntuiloslsunalSumasarmagfossuseninaseine

b Nuclear Tests (Australia v. France), Judgrnent, I.C.J. Reports 1974, p. 253. wag Nuclear Tests (New
Zealand v. France), Judgment, 1.C.J. Reports 1974, p. 457

135 & " L a ' . a
Aveginsanuruinlig) (main land) vedUsemesaansidy 6,000 Alawns
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Uszimathduaud Judiuniavosnsnedunisunivens n1smnase uagn1sHAIL18175
Tuedes luszduglinauazseaulan Fsausdynvunsmeastenysiuedesluussene
Tusseane LLaﬂéfﬁﬂ (Treaty Banning Nuclear Tests in the Atmosphere, in Outer
Space and Under Water, 1963) vilsinisnaassilandesluduussernevesussimesingg
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‘UizLﬁulf%'aqmqﬁﬁamﬁaﬁﬁaLﬁuﬂa’lmﬁ'maiuﬂw5Uizﬁ;uﬁﬂ§qamﬂiau (Stockholm
Conference) lned® 26137%&@@@1&@19@1% (Stockholm Declaration 1972) 15ansosluil
m‘iﬁﬂf«?ﬂLLaw‘ﬁmEJE)”QﬁﬁﬂﬂéﬂIﬂEJéUL%Q (elimination and complete destruction of such
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ndsuInaouuarnansenundseavainvesaulugalaguuazlusuinn (future

136115@@ GA Res. 1762 A (XVII), UN Doc. A/Res/1762AXVII) (1962) #eUszununisvaassinadosinly uas
GA Res. 2934 (XVII) , UN Doc. A/Res/2934 (XXVII) (1972) 6‘5@Lﬁm%qﬁ’umimamﬁaLﬂﬁsﬂuwmwum%%

ot Principle 26 Man and his environment must be spared the effects of nuclear weapons and all
other means of mass destruction. States must strive to reach prompt agreement, in the relevant international

organs, on the elimination and complete destruction of such weapons.
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1% J. S. Kos, ‘interim Relief in the international Court : Newzealand and the Nuclear Tests cases’

(1984) 14 VUWLR 357, 370-5; Malgosia A Fitxmaurice, ‘Environmental Protection and the International Gourt
of Justice” in A Vaughan Lowe and Malgosia A. Fitzmaurice (eds.) Fifty Years of the international Court of
Justice: Essays in Honour of Sir Robert Jennings (1996) 293, 297-9. I‘Uiﬂ@ Nuclear Tests (Australia v. France),
Interim Protection, Order of 22 June 1973, I.CJ. Reports 1973, p. 103, para 22 uag Nuclear Tests (New
Zealand v. France), Interim Protection, Order of 22 June 1973, I. C.J. Reports 1973, p. 139, para 23.

1 Nuclear Tests (Australia v. France), Interim Protection, Order of 22 June 1973, I.C.J. Reports 1973, p.
99.1ar Nuclear Tests (New Zealand v. France), Interim Protection, Order of 22 June 1973, I. C.J. Reports 1973,
p. 135.

eThe provisional measures should be that the French Government should desist from any further
atmospheric nuclear tests pending the judgment of the Court in this case"

Nuclear Tests (Australia v. France), Znterim Protection, Order of 22 June 1973, I.C.J. Reports 1973, p.
100, para 1.

" "The measure which New Zealand requests . . . is that France refrain from conducting any further

nuclear tests that give rise to radio-active fall-out while the Court is seized of the case."

Ibid,p. 136, para 1.
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142Nuclear tests cases (Australia v. France), [Interim measure] [1973] 1 ICJ Rep 99, [29] ; Newzealand v.
France (interim meassure) [1973] ICJ Rep 135, [30].

1 Nuclear tests cases (Australia v. France), [Interim measure] [1973] 1 ICJ Rep 99, [30] ; Newzealand
v. France (interim meassure) [1973] ICJ Rep 135, [31].

" “The Governments of Australia and France should each of them ensure that no action of any kind
is taken which might aggravate or extend the dispute submitted to the Court or prejudice the rights of the
other Party in respect of the carrying out of whatever decision the Court may render in the case; and, in
particular, the French Government should avoid nuclear tests causing the deposit of radio-active fall-out on
Australian territoryNuclear Tests” (Australia v. France), Znterim Protection, Order of 22 June 1973, I.C.J.
Reports 1973, p. 106. wag “The Governments of New Zealand and France should each of them ensure that
no action of any kind is taken which might aggravate or extend the dispute submitted to the Court or
prejudice the rights of the other Party in respect of the carrying out of whatever decision the Court may
render in the case; and, in particular, the French Government should avoid nuclear tests causing the deposit
of radioactive fall-out on the territory of New Zeeland, the Cook Islands, Niue or the Tokelau Islands;Nuclear
Tests” (New Zealand v. France), Interim Protection, Order of 22 June 1973, I. C.J. Reports 1973, p. 142

1 Nuclear tests cases (Australia v. France), [Interim measure] [1973] 1 ICJ Rep 99, [31] ; Newzealand

v. France (interim meassure) [1973] ICJ Rep 135, [32].
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1 «_ | conceive that the right which it has and whicih is to be protected is that of every State, namely

the right to undertake: in full sovereignty on its own territory any action appropriate for ensuring its
immediate or future national security and national defence. Of course, in the exercise of this right each State
remains responsible for any consequent injury to third parties. Does the Order re:commending the temporary
cessation of French nuclear tests protect or "preserve" the respective rights of either partythe rights of France
as well as those of Australia? ...” Nuclear Tests (Australia v. France) Dissenting Opinion of Judge Forster
(translation), P. 19.

Heof course, Australia can invoke its sovereignty over its territory and its right to prevent pollution
caused by another State. But when the French Government also claims to exercise its right of territorial
sovereignty, by proceeding to rarry out tests in its territory, is it possible legally to deprive it of that right, on
account of the mere expression of the will of Australia?” Nuclear Tests (Australia v. France) Dissenting
Opinion of Judge lgnacio-Pinto (translation)p.131.

1 There is, so far as | am aware, in international law no hierarchy in the exercise of the right of
sovereignty, and the Order issued by the Court has-at least, for the moment-no legal ground for preventing
the French Government from making use of its right of sovereignty and exploding an atomic device, as other
States have done before it, and as one other State is still doing at the present time, in order to obtain the
means of ensuring their own security. 1s Australia's right, in the exercise of its sovereignty, to be regarded as
superior to the identical right possessed by France, which would thus rank second when it came to exercise

of its own right? Dissenting Opinion of Judge Ignacio-Pinto (translation)p.131.
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" Nuclear Tests (Australia v. France), Application Instituting Proceedings (9 May 1973), para 49

" Gunther Handl, “Territorial Sovereignty and the problem and the Problem of Transnational
Pollution” (1975) 69 AJIL 50 : 60.

1 1CJ: Nuclear Tests (New Zealand v. France), Application Instituting Proceedings (9 May 1973), para
28.
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" Nuclear tests cases (Australia v. France), New Zealand application [1973] 2 ICJ pleadings 3, 8..

g Fitzmaurice M “Environmental protection and the International Court of Justice.” In: Lowe

V, Fitzmaurice M (eds) “Fifty years of the ICJ. Essays in honour of Sir Robert Jennings.”
Cambridge University Press, Cambridge, (1996) : 296-297. 81909l Juste-Ruiz, José. "The International Court of
Justice and International Environmental Law." International Courts and the Development of International
Law. : TMC Asser Press, (2013). : 385.

" Nuclear tests cases (Australia v. France), Australian application [1973] 1 ICJ pleadings 3, 11.
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1 Constanze Shulte, “Compliance with Decisions of the International Court of Justice” (2004) : 309.

®® "The Decree reintroducing the security measures in the South Pacific nuclear test zone has been
published in the Official. Journal of 8 June 1974.

The Office of the President of the Republic takes this opportunity of stating that in view of the stage
reached in carrying out the French nuclear defence programme France will be in a position to pass on to the
stage of underground explosions as soon as the series of tests planned for this summer is completed."
Nuclear tests cases (Australia v. France), [Merits] [1974] ICJ Rep 253, [34] ; Newzealand v. France [Merits]
[1974] ICJ Rep 457, [35].

e Nuclear tests cases (Australia v. France), [Merits] [1974] ICJ Rep 253, [52] ; Newzealand v. France
[Merits] [1974] ICJ Rep 457, [55].



135

Wuealadiusnsdinazneansvaassiinedes wazlidnlunvzdosldnszuiunsmieamadn

soly"”

~ & ~ v ) N = & <
madlanuiinMiszmansuassariunm megeuiiadeslutuussenia [uly
muinguszasAanudestdunsalvesUsemaseansidy FullanuussasdlilseimalSuaaes

v o

a a s & 159 = a a s 160
ﬂqﬁ/]ﬂa@'U@']'gﬁ‘LnLﬂaﬂilu%u‘Uii?J']ﬂ']ﬂ LGU‘Uﬂ‘Uﬂ‘Ui'UﬂimsUaﬂUﬁgL'Vlﬂu’]‘ﬁLLau@ n19

v

U vIAIaludnEwueAINa1 Ll UNITAAIUT91990 UL AR ALASLAE LA U LN A

3

Tduaudetunsiain lngianizeg198ste1aeslsemailnfuauansed1un1smaaes
N a g o 9 o )
TunfgsvasussmadSurannivuuy Wldamglugduuunmsveasduduusseinmeviidy
wazfailin15AAN (interpret)  11AUUTEASATILTIAIVOIUTENADDALATLAULAZUTEINA
hauaudfedeinislinisnaassiiiedeslutuusseineadugaaddaglilafesnislisingg
o o " 161 o ] o | = a o I3
AvueAndemeusieddla lunsdldendn wliiuseneeeawsidenasUssinatauaun
M vy A = a & 162 Qv v o ] o Y =
Lilsgneinfianudemeiotu wadlauseniataauiinisnseinvesUssnesaaadu

o tdl ] v 4 1 Vo U U 1 1 163
nsnszviiligeumenguine (llegal) wazmalulasuilsluusziiudinanusogidle

uthe court having found that the Respondent has assume an obligation as to conduct, concerning

the effective cessation of nuclear tests no frther judicial action is required ”

" «It is clear from these statements that if the French Government had given what could have been
construed by Australia as "a firm, explicit and binding undertaking to refrain from further atmospheric tests",
the applicant Government would have regarded its objective as having been achieved.” Nuclear Tests
(Australia v. France), Judgrment,l.C.J. Reports 1974, p. 261, para 27.

" “The Court therefore considers that, for purposes of the Application, the New Zealand claim is to
be interpreted as applying only to atmospheric tests, not to any other form of testing, and as applying only
to atmospheric tests so conducted as to give rise to radio-active fall-out on New Zealand territory”. Nuclear
Tests (New Zealand v. France), Judgment, I.C.J. Reports 1974, p. 466, para. 29.

ot Nuclear tests cases (Australia v. France), [Merits] [1974] ICJ Rep 253, [30] ; Newzealand v. France
[Merits] [1974] ICJ Rep 457, [31].

" “The Court finds that no question of damages arises in the present case, since no such claim has
been raised by the Applicant either prior to or during the proceedings, and the original and ultimate

"

objective of Applicant has been to seek protection "against any further atmospheric test"” Nuclear Tests
(Australia v. France), Judgrnent,l.C.J. Reports 1974, p. 270, para 53.. uag “The Court therefore finds that no
question of damages in respect of tests already conducted arises in the present case” Nuclear Tests (New
Zealand v. France), Judgment, I.C.J. Reports 1974, p. 475, para. 56.

10 Lyndel V. Prott, “Avoiding a decision on the merits in the international; Court of Justice” (1976) 7

slr: 433,451,
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1o Nuclear tests cases (Australia v. France), [Merits] [1974] ICJ Rep 253, [18] ; Newzealand v. France
[Merits] [1974] ICJ Rep 457, [18].

" Prime Minister of Australia described it as "one further proof of the very important fact that
scientific development in the British Commonwealth is at an extremely high level" Separate Opinion of Judge
Gros (translation),p.31 ,para.7
% the Australian Government . . . has already made clear its view that if the United States should

decide it was necessary for the security of the free world to carry out nuclear tests in the atmosphere, then

the United States must be free io do so" Separate Opinion of Judge Gros (translation),p.32 ,para.9
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" Joint Dissenting Opinion of Judges Onyeama, Dillard, Jiménez de Aréchaga and Sir Humphrey
Waldockp.70, para. 19.

" Joint Dissenting Opinion of Judges Onyeama, Dillard, Jiménez de Aréchaga and Sir Humphrey
Waldockp.120-121, para. 117-118.

¥ “The Applicant has no legal title authorizing it to act as spokesman for the international
community and ask the Court to condemn France's conduct” Nuclear tests cases (Australia v. France),
[Merits] [1974] ICJ Rep 253, dissenting opinion of Judge de Castro,390.

" ¥f it is admitted ,as a general rule that there is a right to demand prohibition of the emission by
neighbouring properties of noxious fumes 3, the consequence must be drawn, by an obvious analogy, that
the Applicant is entitled to ask the Court to uphold its claim that France should put an end to the deposit of
radio-active fall-out on its territory., dissenting opinion of Judge de Castro,389

171 Nuclear tests cases (Australia v. France), [Merits] [1974] ICJ Rep 253, dissenting opinion of Judge ad
hoc Barwick, 433.
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" Joint Dissenting Opinion of Judges Onyeama, Dillard, Jiménez de Aréchaga and Sir Humphrey
Waldockp.497.

" Joint Dissenting Opinion of Judges Onyeama, Dillard, Jiménez de Aréchaga and Sir Humphrey
Waldockp.500.
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" Request for an Examination of the Situation in Accordance with Paragraph 63 of the Court S
Judgment of 20 December 1974 in the Nuclear Tests (New Zealand v. France) Case, I. C. J. Reports 1995, p.

288 Lma'a%aada http://www.icj-cij.org/docket/files/97/7555.pdf

' 1995 Nuclear tests cases [1995] ICJ Rep 288, request by New Zealand, [98].

v Request for an Examination of the Situation in Accordance with Paragraph 63 of the Court S
Judgment of 20 December 1974 in the Nuclear Tests (New Zealand v. France) Case, I. C. J. Reports 1995, p.
306
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e Dissenting opinion by Judge Weeramantryp. 328.
i Dissenting opinion by Judge Weeramantryp. 339.
0 Dissenting opinion by Judge Weeramantry,p. 340.
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**11995 Nuclear tests cases [1995] ICJ Rep 288, dissenting opinion of Judge Weeramantry, 344.
**2 1995 Nuclear tests cases [1995] ICJ Rep 288, dissenting opinion of Judge Weeramantry, 344.
> 1995 Nuclear tests cases [1995] ICJ Rep 288, dissenting opinion of Judge Weeramantry, 347.
184 .. . . . .
‘a deeply entrenched principle , grounded in common sense, case law, international conventions

and customary international law’ Ibid
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" Lyndel V. Prott, “Avoiding a Decision on the Merits in the International Court of Justice” 7 slr (1976)
1433, 444,
* “Under contempolary international law, there is probably a duty not to cause gross or serious
damage which can reasonably be avoided, together with a duty not to permit the escape pf dangerous
substances ’ 1995 Nuclear tests cases [1995] ICJ Rep 288, dissenting opinion of Judge Koroma, 378.

e Dissenting opinion by Judge ad hoc Sir Geoffrey Palmerp.406.

e Dissenting opinion by Judge ad hoc Sir Geoffrey Palmer p.408.
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i Dissenting opinion by Judge ad hoc Sir Geoffrey Palmer p.416.
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' Stephen C. McCaffrey, “Water Scarcity:Institutional and Legal Responses” g1989lu Edward H. P. (eds),

“The Scarcity of Water : Emerging Legal and Policy Responses” Brans et al. (1997) : 52.

2Les’ter, A. P. "River Pollution in International Law." The American Journal of International Law 57, no.

4 (1963): 840.
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’ Guillaume, Gilbert. "The use of precedent by international judges and arbitrators." Journal of

International Dispute Settlement 2.1 (2011): p.5.

! “Responsibility of States in International Law”, (1928) : 80
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* As Professor Eagleton puts in (Responsibility of States in International Law, 1928 : 80) : "A State owes
at all times a duty to protect other States against injurious acts by individuals from within its jurisdiction." A
great number of such general pronouncements by leading authorities concerning the duty of a State to
respect other States and their territory have been presented to the Tribunal. These and many others have
been carefully examined. International decisions, in various matters, from the Alabama case onward, and
also earlier ones, are based on the same general principle, and, indeed, this principle, as such, has not been
questioned by Canada. But the real difficulty often arises rather when it comes to determine what, pro
subjecta materie, is deemed to constitute an injurious act.

Trail smelter case (United States, Canada) 16 April 1938 and 11 March 1941 VOLUME Il pp. 1963.

¢ A case concerning, as the present one does, territorial relations, decided by the Federal Court of
Switzerland between the Cantons of Soleure and Argovia, may serve to illustrate the relativity of the rule.
Soleure brought a suit against her sister State to enjoin use of a shooting establishment which endangered
her territory. The court, in granting the injunction, said: "This right (sovereignty) excludes.... not only the
usurpation and exercise of sovereign rights (of another State) ... but also an actual encroachment which
might prejudice the natural use of the territory and the free movement of its inhabitants." As a result of the
decision, Argovia made plans for the improvement of the existing installations. These, however, were
considered as insufficient protection by Soleure. The Canton of Argovia then moved the Federal Court to

decree that the shooting be again permitted after completion of the projected improvements. This motion



149

anizayqlanain1sluad Trail smelter SeldifisuifpanfiAsatusaiy Sadundd
dndulneragsgavesUsmaanigeniin lugiusuuimemesnifeafusafivl i “uuma
yosmimnwlundneuningmagsgaesuszmaanigominfinnsanieriunudauds
U835y wiaRenfunsldavsiaiiowdnSesulne (quasi-sovereien rights) ﬁmmammamaﬁ
wnlfifisudsaiesndsdilddnmsndundnvesuumnavesiinnulungrunesening

[

"7 a = a 1 1Y) . . . . a @ a

Useina”  1efiansandenfseninegg Missouri waesy Ilinois tRenfuuafiwnisluiwnuay
99453 Ilinois Inefiuaitn Ilinois Fuluarvivesusiun Mississippi lnaasguaitn Mississippi

& o o = a < o ~ = & a1 A
waz JunsuuAuYeIaessy Jemaufiasnaglinisvaweidedsn Weswinmaiuil “nauil
Aassidunsnues ARldeslinisiigalegauiuiuasdanu. sl nsfeaseuiitunaonsuils
Wil Mississippi 5918955 Missouri 1§y Illinois fiN15AMMuUANIAS§IUNTY Missouri
aunsasadidly egnalsimunissesssusesguamaesansisavuligfaiaiinisuida
RENANYTAUUUY 33 Missouri wazsg Illinois MaonIUTFIUUIVBITEUUVRA the Great Lakes
AeaTniulun1su iasni1siuuIaINTEUUVeY the Great Lakes WieinguszasAlunisseune

¥ o 8
ULEe

was granted. "The demand of the Government of Soleure", said the court, "that all endangerment be
absolutely abolished apparently goes too far." The court found that all risk whatever had not been
eliminated, as the region was flat and absolutely safe shooting ranges were only found in mountain valleys;
that there was a federal duty for the communes to provide facilities for military target practice and that "no
more precautions may be demanded for shooting ranges near the boundaries of two Cantons than are
required for shooting ranges in the interior of a Canton". (R. O. 26 |, p. 450, 451; R. O. 41, |, p. 137; see D.
Schindler, "The Administration of Justice in the Swiss Federal Court in Intercantonal Disputes’, American
Journal of International Law, Vol. 15 (1921), pp. 172-174.)

Trail smelter case (United States, Canada) 16 April 1938 and 11 March 1941 VOLUME Il pp. 1963.

! There are, however, as regards both air pollution and water pollution, certain decisions of the
Supreme Court of the United States which may legitimately be taken as a guide in this field of international
law. for it is reasonable to follow by analogy, in international cases, precedents established by that court in
dealing with controversies between States of the Union or with other controversies concerning the quasi-
sovereign rights of such States, where no contrary rule prevails in international law and no reason for
rejecting such precedents can be adduced from the limitations of sovereignty inherent in the Constitution of
the United States.

Trail smelter case (United States, Canada) 16 April 1938 and 11 March 1941 VOLUME Il pp. 1964.

® In the suit of the State of Missouri v. the State of Illinois (200 U.S. 496, 521) concerning the pollution,
within the boundaries of Illinois, of the Illinois River, an affluent of the Mississippi flowing into the latter

where it forms the boundary between that State and Missouri, an injunction was refused. "Before this court
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ought to intervene", said the court, "the case should be of serious magnitude, clearly and fully proved, and
the principle to be applied should be one which the court is prepared deliberately to maintain against all
considerations on the other side. (See Kansas v. Colorado, 185 U.S. 125.)" The court found that the practice
complained of was general along the shores of the Mississippi River at that time, that it was followed by
Missouri itself and that thus a standard was set up by the defendant which the claimant was entitled to
invoke. As the claims of public health became more exacting and methods for removing impurities from the
water were perfected, complaints ceased. It is significant that Missouri sided with Illinois when the other
riparians of the Great Lakes' system sought to enjoin it to desist from diverting the waters of that system into
that of the Illinois and Mississippi for the very purpose of disposing of the Chicago sewage.
Trail smelter case (United States, Canada) 16 April 1938 and 11 March 1941 VOLUME Il pp. 1964.
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? In another recent case concerning water pollution (283 U.S. 473), the complainant was successful.

The City of New York was enjoined, at the request of the State of New Jersey, to desist, within a reasonable
time limit, from the practice of disposing of sewage by dumping it into the sea, a practice which was injurious
to the coastal waters of New Jersey in the vicinity of her bathing resorts.

In the matter of air pollution itself, the leading decisions are those of the Supreme Court in the
State of Georgia v. Tennessee Copper Company and Ducktown Sulphur, Copper and Iron Company, Limited.
Although dealing with a suit against private companies, the decisions were on questions cognate to those
here at issue. Georgia stated that it had in vain sought relief from the State of Tennessee, on whose territory
the smelters were located, and the court defined the nature of the suit by saying: "This is a suit by a State
for an injury to it in its capacity of quasi-sovereign. In that capacity, the State has an interest independent of
and behind the titles of its citizens, in all the earth and air within its domain.

" On the question whether an injunction should be granted or not, the court said (206 U.S. 230) :

It (the State) has the last word as to whether its mountains shall be stripped of their forests and
its inhabitants shall breathe pure air. . . . It is not lightly to be presumed to give up quasi-sovereign rights for
pay and ... . if that be its choice, it may insist that an infraction of them shall be stopped. This court has not
quite the same freedom to balance the harm that will be done by an injunction against that of which the
plaintiff complains, that it would have in deciding between two subjects of a single political power. Without
excluding the considerations that equity always takes into account.... it is a fair and reasonable demand on
the part of a sovereign that the air over its territory should not be polluted on a great scale by sulphurous
acid gas, that the forests on its mountains, be they better or worse, and whatever domestic destruction they
may have suffered, should not be further destroyed or threatened by the act of persons beyond its control,
that the crops and orchards on its hills should not be endangered from the same source... . Whether Georgia,
by insisting upon this claim, is doing more harm than good to her own citizens, is for her to determine. The
possible disaster to those outside the State must be accepted as a consequence of her standing upon her
extreme rights.

Later on, however, when the court actually framed an injunction, in the case of the Ducktown
Company (237 U.S. 474, 477) (an agreement on the basis of an annual compensation was reached with the
most important of the two smelters, the Tennessee Copper Company), they did not go beyond a decree
"adequate to diminish materially the present probability of damage to its (Georgia's) citizens".

Great progress in the control of fumes has been made by science in the last few years and this
progress should be taken into account.

Trail smelter case (United States, Canada) 16 April 1938 and 11 March 1941 VOLUME Il pp. 1964 -

1965
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" Trail smelter case (United States, Canada) 16 April 1938 and 11 March 1941 VOLUME Il p1964-1965.

" "The second question is to determine the method by which these interests can be safeguarded. If
that method necessarily involves communications, it cannot be confined to purely formal requirements,
such as taking note of complaints, protests or representations made by the downstream State. The Tribunal
is of the opinion that, according to the rules of good faith, the upstream State is under the obligation to take
into consideration the various interests involved, to seek to give them every satisfaction compatible with the
pursuit of its own interests, and to show that in this regard it is genuinely concerned to reconcile the
interests of the other riparian State with its own.”

Lake Lanoux Arbitration (France V. Spain) (1957) 12 RI.A.A. 281; 24 |.L.R. 101 para 22 wa.

"As a matter of form, the upstream State has, procedurally, a right of initiative; it is not obliged to
associate the downstream State in the elaboration of its schemes. If, in the course of discussions, the
downstream State submits schemes to it, the upstream State must examine them, but it has the right to give
preference to the solution contained in its own scheme provided that it takes into consideration in a
reasonable manner the interests of the State.”

Lake Lanoux Arbitration (France V. Spain) (1957) 12 RI.AA. 281; 24 I.L.R. 101 para 23.
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0n her side, Spain cannot invoke a right to insist on a development of Lake Lanoux based on the
needs of Spanish agriculture. In effect, if France were to renounce all of the works envisaged on her territory,
Spain could not demand that other works in conformity with her wishes should be carried out. Therefore,
she can only urge her interests in order to obtain, within the framework of the scheme decided upon by
France, terms which reasonably safeguard them.

Lake Lanoux Arbitration (France V. Spain) (1957) 12 R.I.A.A. 281; 24 |.L.R. 101 para 24.

It was in such circumstances that these two cruisers together with the destroyers Saz~inarez and
T701age were sent through the North Corfu Strait on that date. The Court will now consider the Albanian
contention that the United Kingdom Government violated Albanian sovereignty by sending the warships
through this Strait without the previous authorization of the Albanian Government. It is, in the opinion of the
Court, generally recognized and in accordance with international custom that States in time of peace have a
right to send their warships through straits used for international navigation between two parts of the high
seas without the previous authorization of a coastal State, provided that the passage is innocent. Unless
othenvise prescribed in an international convention, there is no right for a coastal State to prohibit such
passage through straits in time of peace.

"Corfu Channel case, Judgment of April gth, 1949 : I.C. J. Reports 1949, P. 28."
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" The United Kingdom Agent, in his speech in reply, has further classified "Operation Retail" among
methods of self-protection or self-help. The Court cannot accept this defence either. Between independent
States, respect for territorial sovereignty is an essential foundation of intemational relations. The Court
recognizes that the Albanian Govemment's complete failure to cany out its duties after the explosions, and
the dilatory nature of its diplornatic notes, are extenuating circumstances for the action of the United
Kingdom Government. But to ensure respect for international law, of which it is the organ, the Court must
declare that the action of the British Navy CO stituted a violation of Albanian sovereignty

"Corfu Channel case, Judgment of April gth, 1949 : I.C. J. Reports 1949, P. 35."

¥ The obligations incumbent upon the Albanian authori ties consisted in notifying, for the benefit of
shipping in general, the existence of a minefield in Albanian territorial waters and in warning the approaching
British warships of the imminent danger to which the minefield exposed them. Such obligations are based,
not on the Hague Convention of 1907, No. VTII, which is applicable in time of war, but on certain general and
well-recognized principles, namely : elementary considerations of humanity, even more exacting in peace
than in war ; the principle of the freedom of maritime communication ; and every State's obligation not to
allow knowingly its territory to be used for acts contrary to the rights of other States

"Corfu Channel case, Judgment of April gth, 1949 : I.C. J. Reports 1949, P. 22."
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“Vinuales JE. “Contribution of the International Court of Justice to the Development of International

Environmental Law: A Contemporary Assessment” , The. Fordham Int'l LJ. (2008) : 32-236.

17 . . . . . .
Mcintyre, Owen. Environmental protection of international watercourses under international law.

Ashgate Publishing, Ltd., 2007p,100.
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18Rubin, Alfred P. "Pollution by Analogy: The Trail Smelter Arbitration." Or. L. Rev. 50 (1970) : 263.

v t Stephens, T., “International Courts and Environmental Protection”. Cambridge University Press,

(2009) :161.

2 In the more recent suit of the State of New York against the State of New Jersey (256 U.S. 296, 309),
concerning the pollution of New York Bay, the injunction was also refused for lack of proof, some experts
believing that the plans which were in dispute would result in the presence of "offensive odors and unsightly
deposits”, other equally reliable experts testifying that they were confidently of the opinion that the waters
would be sufficiently purified. The court, referring to Missouri v. Illinois, said: "... . the burden upon the State
of New York of sustaining the allegations of its bill is much greater than that imposed upon a complainant in
an ordinary suit between private parties. Before this court can be moved to exercise its extraordinary power
under the Constitution to control the conduct of one State at the suit of another, the threatened invasion of
rights must be of serious magnitude and it must be established by clear and convincing evidence." What the
Supreme Court says there of its power under the Constitution equally applies to the extraordinary power
granted this Tribunal under the Convention. What is true between States of the Union is, at least, equally

true concerning the relations between the United States and the Dominion of Canada.
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Trail smelter case (United States, Canada) 16 April 1938 and 11 March 1941 VOLUME Il pp. 1964.

?"13. The Spanish Government endeavoured to establish similarly the content of current positive
international law. Certain principles which it demonstrates are, assuming the demonstration to be accepted,
of no interest for the problem now under examination Thus, if it is admitted that there is a principle which
prohibits the upstream State from altering the waters of a river in such a fashion as seriously to prejudice the
downstream State, such a principle would have no application to the present case, because it has been
admitted by the Tribunal, in connection with the first question examined above, that the French scheme will
not alter the waters of the Carol. In fact, ,States are today perfectly conscious of the importance of the
conflicting interests brought into play by the industrial use of international rivers, and of the necessity to
reconcile them by mutual concessions. The only way to arrive at such compromises of interests is to
conclude agreements on an increasingly comprehensive basis. International practice reflects the conviction
that States ought to strive to conclude such agreements: there would thus appear to be an obligation to
accept in good faith all communications and contracts which could, by a broad comparison of interests and
by reciprocal good will, provide States with the best conditions for concluding agreements. This point will be
referred to again later on, when enquiring what obligations rest on France and Spain in connection with the
contracts and the communications preceding the putting in hand of a scheme such as that relating to Lake

Lanoux.
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# Stephens, T., “International Courts and Environmental Protection.” Cambridge University Press,

(2009) : 170.
BHarrison, James. "Reflections on the Role of International Courts and Tribunals in the Settlement of

Environmental Disputes and the Development of International Environmental Law." Journal of environmental

law (2013): 509.
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e Moreover, in practice, the operation of Variant C led Czechoslovakia to appropriate, essentially for

its use and benefit, between 80 and 90 per cent of the waters of the Danube before returning them to the
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main bed of the river, despite the fact that the Danube is not only a shared international watercourse but
also an international boundary river. Czechoslovakia submitted that Variant C was essentially no more than
what Hungary had already agreed to and that the only modifications made were those which had become
necessary by virtue of Hungary's decision not to implement its treaty obligations. It is true that Hungary, in
concluding the 1977 Treaty, had agreed to the damming of the Danube and the diversion of its waters into
the bypass canal. But it was only in the context of a joint operation and a sharing of its benefits that Hungary
had given its consent. The suspension and withdrawal of that consent constituted a violation of Hungary's
legal obligations, demonstrating, as it did, the refusal by Hungary of joint operation; but that cannot mean
that Hungary forfeited its basic right to an equitable and reasonable sharing of the resources of an
international watercourse.” GabCikovo-Nagymaros Project (HungarylSlovakia), Judgment, I. C. J. Reports 1997,
p. 7 Para 78

® “Modern development of international law has strengthened this principle for non-navigational
uses of international watercourses as well, as evidenced by the adoption of the Convention of 21 May 1997
on the Law of the Non-Navigational Uses of International Watercourses by the United Nations General
Assembly. The Court considers that Czechoslovakia, by unilaterally assuming control of a shared resource,
and thereby depriving Hungary of its right to an equitable and reasonable share of the natural resources of
the Danube - with the continuing effects of the diversion of these waters on the ecology of the riparian area
of the Szigetkoz - failed to respect the proportionality which is required by international law ,” GabCikovo-
Nagymaros Project (HungarylSlovakia), Judgment, I. C. J. Reports 1997, p. 7 Para 85

* Optimum and rational utilization is to be achieved through compliance with the obligations

prescribed by the 1975 Statute for the protection of the environment and the joint management of this
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shared resource. This objective must also be ensured through CARU, which constitutes “the joint machinery”
necessary for its achievement, and through the regulations adopted by it as well as the regulations and
measures adopted by the Parties. Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, .C.J.
Reports 2010, p. 14 ,Para.173

" The Court wishes to add that such utilization could not be considered to be equitable and
reasonable if the interests of the other riparian State in the shared resource and the environmental
protection of the latter were not taken into account. Consequently, it is the opinion of the Court that Article
27 embodies this interconnectedness between equitable and reasonable utilization of a shared resource and
the balance between economic development and environmental protection that is the essence of
sustainable development.

Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, p. 14 ,Para 177

* For the purposes of the present case, this means that the Parties together should look afresh at the
effects on the environment of the operation of the GabCikovo power plant. In particular they must find a
satisfactory solution for the volume of water to be released into the old bed of the Danube and into the

side-arms on both sides of the river.
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It is not for the Court to determine what shall be the final result of these negotiations to be
conducted by the Parties. It is for the Parties themselves to find an agreed solution that takes account of the
objectives of the Treaty, which must be pursued in a joint and integrated way, as well as the norms of
international environmental law and the principles of the law of international watercourses. The Court will
recall in this context that, as it said in the North Sea Continental Shelf cases: "[the Parties] are under an
obligation so to conduct themselves that the negotiations are meaningful, which will not be the case when
either of them insists upon its own position without contemplating any modification of it" (I.C.J. Reports 1969,
p. 47, para. 85).

GabCikovo-Nagymaros Project (HungarylSlovakia), Judgment, 1. C. J. Reports 1997, para 140 - 141,

“ Ibid.

* The Court has also had occasion to draw attention to the characteristics of the obligation to
negotiate and to the conduct which this imposes on the States concerned: “[the Parties] are under an
obligation so to conduct themselves that the negotiations are meaningful” (North Sea Continental Shelf
(Federal Republic of Germany/Denmark; Federal Republic of Germany/Netherlands), Judgment, I.C.J. Reports
1969, p. 47, para. 85).

Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010,para.146.

* The Court notes, moreover, that the 1975 Statute is perfectly in keeping with the requirements of
international law on the subject, since the mechanism for co-operation between States is governed by the

principle of good faith. Indeed, according to customary international law, as reflected in Article 26 of the
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1969 Vienna Convention on the Law of Treaties, “[e]very treaty in force is binding upon the parties to it and
must be performed by them in good faith”. That applies to all obligations established by a treaty, including
procedural obligations which are essential to co-operation between States. The Court recalled in the cases
concerning Nuclear Tests (Australia v. France) (New Zealand v. France): “One of the basic principles governing
the creation and performance of legal obligations, whatever their source, is the principle of good faith. Trust
and confidence are inherent in international co-operation . . .” (Judgments, I.C.J. Reports 1974, p. 268, para.
46, and p. 473, para. 49; see also Border and Transborder Armed Actions (Nicaragua v. Honduras), Jurisdiction
and Admissibility, Judgment, I.C.J. Reports 1988, p. 105, para. 94.)
Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010,para.145.

In the view of the Court, there would be no point to the co-operation mechanism provided for by
Articles 7 to 12 of the 1975 Statute if the party initiating the planned activity were to authorize or implement
it without waiting for that mechanism to be brought to a conclusion. Indeed, if that were the case, the
negotiations between the parties would no longer have any purpose.

Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010,para. 147.

*  The Court observes that it is by co-operating that the States concerned can jointly manage the
risks of damage to the environment that might be created by the plans initiated by one or other of them, so
as to prevent the damage in question, through the performance of both the procedural and the substantive
obligations laid down by the 1975 Statute. However, whereas the substantive obligations are frequently
worded in broad terms, the procedural obligations are narrower and more specific, so as to facilitate the
implementation of the 1975 Statute through a process of continuous consultation between the parties
concerned. The Court has described the régime put in place by the 1975 Statute as a “comprehensive and
progressive régime” (Pulp Mills on the River Uruguay (Argentina v. Uruguay), Provisional Measures, Order of 13
July 2006, I.CJ. Reports 2006, p. 133, para. 81), since the two categories of obligations mentioned above
complement one another perfectly, enabling the parties to achieve the object of the Statute which they set
themselves in Article 1.

Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010,para.77

* Given that “an obligation to negotiate does not imply an obligation to reach an agreement”

(Railway Traffic between Lithuania and Poland, Advisory Opinion, 1931, P.C.l.J., Series A/B, No. 42, p. 116), it
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remains for the Court to examine whether the State initiating the plan is under certain obligations following
the end of the negotiation period provided for in Article 12.
Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010,para.150
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* Lake Lanoux Arbitration (France V. Spain) (1957) 12 RILAA. 281; 24 I.L.R. 101 para.20
* “the existence of the general obligation of States to ensure that activities within their jurisdiction
and control respect the environment of other States or areas beyond national control is now part of the
corpus of international law relate to environment” Gabcikovo-Nagymeros Project case [1997] ICJ Rep 7. [53]

o GabCikovo-Nagymaros Project (HungarylSlovakia), Judgment, 1. C. J. Reports 1997, p. 39. Para. 48.

* The Court will begin by considering the situation at Nagymaros. As has already been mentioned (see
paragraph 40), Hungary maintained that, if the works at Nagymaros had been carried out as planned, the
environment - and in particular the drinking water resources - in the area would have been exposed to
serious dangers on account of problems linked to the upstream reservoir on the one hand and, on the other,
the risks of erosion of the riverbed downstream. The Court notes that the dangers ascribed to the upstream
reservoir were mostly of a long-term nature and, above all, that they remained uncertain. Even though the
Joint Contractual Plan envisaged that the Gab Eikovo power plant would "mainly operate in peak-load time
and continuously during high water", the final rules of operation had not yet been determined (see paragraph
19 above); however, any dangers associated with the putting into service of the Nagymaros portion of the
Project would have been closely linked to the extent to which it was operated in peak mode and to the
modalities of such operation. It follows that, even if it could have been established - which, in the Court's
appreciation of the evidence before it, was not the case - that the reservoir would ultimately have

constituted a "grave peril" for the environment in the area, one would be bound to conclude that the peril



167

souluad Pulp Mills on the River Uruguay dn1sasismnudaaulinunannis

Y .. . 39 1 v v v o o . =
Uosriu (principle of prevention)” 13gdaldnuseinseiamiuannls (due diligence) &4

v a v A

Juguvesmannistiesiu (prevention) uagdnsdend the Corfu Channel 315g8intifiany

<3

nguangasaUssinallunislesuanuidemediuwawau lagaaldanusednseany
aumslun1suseiuiidululs (s soon as possible) Liedinsnsevivselasinisfiena
noliAnAMNIEI8dURLAY Lagdlunun1snuInnelun1snagUseiiulesiuinaziin

= = ' lo & v vy a X 40
Anudemensoll tnslidnludedideyanauysaiviaonun

ad o a Yy v ! o aa 2PN = a
f\]’]ﬂﬂﬂmuqﬂqw@ﬂqimqium’]ﬂ@u NWUIT WUBATEUNIL Mﬂ@IVLﬂ@ﬂ’J']ﬂJLaEJV']EJ HAIU

FAAULINTU LA8TINTISVE8UBULIA bAaIU150U NN USUTEAUNSEITIAAAINULE I N8 A1UDU

'
aa v o 2

uanmiloanuaiy AIULdenIeRINaIfeldnyusNided1Ay Tnenlunsufdsniy

o

1 v =

o N ' Y a = & o A o A Y oA
WUﬁﬂimﬂﬂ]giﬂﬂafLﬁLﬂ@ﬂﬁqmLﬁﬁl‘ﬁqﬁluu IPIIUNUTNIUD U bYU WUﬁﬂ5WIUﬂ73LL§]QLW@u

was not "imminent" at the time at which Hungary suspended and then abandoned the works relating to the
dam.

GabCikovo-Nagymaros Project (HungarylSlovakia), Judgment, 1. C. J. Reports 1997, p. 39. Para. 55.

¥ The Court points out that the principle of prevention, as a customary rule, has its origins in the due
diligence that is required of a State in its territory. It is “every State’s obligation not to allow knowingly its
territory to be used for acts contrary to the rights of other States” (Corfu Channel (United Kingdom wv.
Albania), Merits, Judgment, I.C.J. Reports 1949, p. 22). A State is thus obliged to use all the means at its
disposal in order to avoid activities which take place in its territory, or in any area under its jurisdiction,
causing significant damage to the environment of another State. This Court has established that this
obligation “is now part of the corpus of international law relating to the environment” (Legality of the Threat
or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996 (1), p. 242, para. 29).

Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, .C.J. Reports 2010, para 101.

“ The Court considers that the State planning activities referred to in Article 7 of the Statute is
required to inform CARU as soon as it is in possession of a plan which is sufficiently developed to enable
CARU to make the preliminary assessment (required by paragraph 1 of that provision) of whether the
proposed works might cause significant damage to the other party. At that stage, the information provided
will not necessarily consist of a full assessment of the environmental impact of the project, which will often
require further time and resources, although, where more complete information is available, this should, of
course, be transmitted to CARU to give it the best possible basis on which to make its preliminary
assessment. In any event, the duty to inform CARU will become applicable at the stage when the relevant
authority has had the project referred to it with the aim of obtaining initial environmental authorization and
before the granting of that authorization

Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, para 105
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“ In the view of the Court, an important consideration is that the effects of a countermeasure must
be commensurate with the injury suffered, taking account of the rights in question.

In 1929, the Permanent Court of International Justice, with regard to navigation on the River Oder,
stated as follows: "[the] community of interest in a navigable river becomes the basis of a common legal
right, the essential features of which are the perfect equality of all riparian States in the user of the whole
course of the river and the exclusion of any preferential privilege of any one riparian State in relation to the
others" (Territorial Jurisdiction of the International Commission of the River Oder, Judgment No. 16, 1929, P.
C. 1. J.,, Series A, No. 23, p. 27).

Modern development of international law has strengthened this principle for non-navigational uses of
international watercourses as well, as evidenced by the adoption of the Convention of 21 May 1997 on the
Law of the Non-Navigational Uses of International Watercourses by the United Nations General Assembly

The Court considers that Czechoslovakia, by unilaterally assuming control of a shared resource, and
thereby depriving Hungary of its right to an equitable and reasonable share of the natural resources of the
Danube - with the continuing effects of the diversion of these waters on the ecology of the riparian area of

the Szigetkoz - failed to respect the proportionality which is required by international law.
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GabCikovo-Nagymaros Project (HungarylSlovakia), Judgment, 1. C. J. Reports 1997, Para 85

“ The Court considers that the attainment of optimum and rational utilization requires a balance
between the Parties’ rights and needs to use the river for economic and commercial activities on the one
hand, and the obligation to protect it from any damage to the environment that may be caused by such
activities, on the other. The need for this balance is reflected in various provisions of the 1975 Statute
establishing rights and obligations for the Parties, such as Articles 27, 36, and 41. The Court will therefore
assess the conduct of Uruguay in authorizing the construction and operation of the Orion (Botnia) mill in the
lisht of those provisions of the 1975 Statute, and the rights and obligations prescribed therein

Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, para 175

© Regarding Article 27, it is the view of the Court that its formulation reflects not only the need to
reconcile the varied interests of riparian States in a transboundary context and in particular in the use of a
shared natural resource, but also the need to strike a balance between the use of the waters and the
protection of the river consistent with the objective of sustainable development. The Court has already dealt
with the obligations arising from Articles 7 to 12 of the 1975 Statute which have to be observed, according to
Article 27, by any party wishing to exercise its right to use the waters of the river for any of the purposes
mentioned therein insofar as such use may be liable to affect the régime of the river or the quality of its
waters. The Court wishes to add that such utilization could not be considered to be equitable and
reasonable if the interests of the other riparian State in the shared resource and the environmental
protection of the latter were not taken into account. Consequently, it is the opinion of the Court that Article

27 embodies this interconnectedness between equitable and reasonable utilization of a shared resource and
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the balance between economic development and environmental protection that is the essence of
sustainable development.

Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, para 177

“ The Court has no difficulty in acknowledging that the concerns expressed by Hungary for its natural

environment in the region affected by the Gabtikovo-Nagymaros Project related to an "essential interest" of
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that State, within the meaning given to that expression in Article 33 of the Draft of the International Law
Commission.

The Commission, in its Commentary, indicated that one should not, in that context, reduce an
"essential interest" to a matter only of the "existence" of the State, and that the whole question was,
ultimately, to be judged in the light of the particular case (see Yeurbook of the Internutionul Luiv
Commission, 1980, Vol. II, Part 2, p. 49, para. 32); at the same time, it included among the situations that
could occasion a state of necessity, "a grave danger to . . . the ecological preservation of all or some of [the]
territory [of a State]" (ibid, p. 35, para. 3); and specified, with reference to State practice, that "It is primarily in
the last two decades that safeguarding the ecological balance has come to be considered an 'essential
interest' of all States." (Ibid., p. 39, para. 14.)

The Court recalls that it has recently had occasion to stress, in the following terms, the great
significance that it attaches to respect for the environment, not only for States but also for the whole of
mankind:

"the environment is not an abstraction but represents the living space, the quality of life and the very
health of human beings, including generations unborn. The existence of the general obligation of States to
ensure that activities within their jurisdiction and control respect the environment of other States or of areas
beyond national control is now part of the corpus of international law relating to the environment." (Legality
of the Threut or Use of Nuclear Weapons, Advisoty Opinion, I. C. J. Reports 1996, pp. 241 -242, para. 29.)

GabCikovo-Nagymaros Project (HungarylSlovakia), Judgment, 1. C. J. Reports 1997, Para 53
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® “Throughout the ages, mankind has, for economic and other reasons, constantly interfered with
nature. In the past, this was often done without consideration of the effects upon the environment. Owing to
new scieritific insights and to a growing awareness of the risks for mankind -

for present and future generations - of pursuit of such interventions at an unconsidered and unabated
pace,new norms and standards have been developed, set forth in a great number of instruments during the
last two decades. Such new norms have to be taken into consideration, and such new standards given
proper weight, not only when States contemplate new activities but also when continuing with activities
begun in the past. This need to reconcile economic development with protection of the environment is
aptly expressed in the concept of sustainable development. .

GabCikovo-Nagymaros Project (HungarylSlovakia), Judgment, I. C. J. Reports 1997, 78, para. 140.

“ The Court has observed in this respect, in its Order of 13 July 2006, that such use should allow for
sustainable development which takes account of “the need to safeguard the continued conservation of the
river environment and the rights of economic development of the riparian States” (Pulp Mills on the River
Uruguay (Argentina v. Uruguay), Provisional Measures, Order of 13 July 2006, I.C.J. Reports 2006, p. 133, para.
80).
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Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010,Para 75

" 77. The Court observes that it is by co-operating that the States concerned can jointly manage the
risks of damage to the environment that might be created by the plans initiated by one or other of them, so
as to prevent the damage in question, through the performance of both the procedural and the substantive
obligations laid down by the 1975 Statute. However, whereas the substantive obligations are frequently
worded in broad terms, the procedural obligations are narrower and more specific, so as to facilitate the
implementation of the 1975 Statute through a process of continuous consultation between the parties
concerned. The Court has described the régime put in place by the 1975 Statute as a “comprehensive and
progressive régime” (Pulp Mills on the River Uruguay (Argentina v. Uruguay), Provisional Measures, Order of 13
July 2006, I.C.J. Reports 2006, p. 133, para. 81), since the two categories of obligations mentioned above
complement one another perfectly, enabling the parties to achieve the object of the Statute which they set
themselves in Article 1.

Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010,Para 77

® Regarding Article 27, it is the view of the Court that its formulation reflects not only the need to
reconcile the varied interests of riparian States in a transboundary context and in particular in the use of a
shared natural resource, but also the need to strike a balance between the use of the waters and the
protection of the river consistent with the objective of sustainable development. The Court has already dealt
with the obligations arising from Articles 7 to 12 of the 1975 Statute which have to be observed, according to
Article 27, by any party wishing to exercise its right to use the waters of the river for any of the purposes
mentioned therein insofar as such use may be liable to affect the régime of the river or the quality of its
waters. The Court wishes to add that such utilization could not be considered to be equitable and
reasonable if the interests of the other riparian State in the shared resource and the environmental
protection of the latter were not taken into account. Consequently, it is the opinion of the Court that Article
27 embodies this interconnectedness between equitable and reasonable utilization of a shared resource and
the balance between economic development and environmental protection that is the essence of
sustainable development.

Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, para 177
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? Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, Para 204

” Dispute regarding Navigational and Related Rights. (Costa Rica v. Nicaragua), Judgment, I.C.J. Reports
2009, p. 213.

* “there are situations in which the parties’ intent upon conclusion of the treaty was, or may be
presumed to have been, to give the terms used — or some of them — a meaning or content capable of
evolving, not one fixed once and for all, so as to make allowance for, among other things, developments in
international law” (Dispute Regarding Navigational and Related Rights (Costa Rica v. Nicaragua), Judgment,

.C.J. Reports 2009, p. 242, para. 64).
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I this sense, the obligation to protect and preserve, under Article 41 (a) of the Statute, has to be
interpreted in accordance with a practice, which in recent years has gained so much acceptance among
States that it may now be considered a requirement under general international law to undertake an
environmental impact assessment where there is a risk that the proposed industrial activity may have a
significant adverse impact in a transboundary context, in particular, on a shared resource. Moreover, due
diligence, and the duty of vigilance and prevention which it implies, would not be considered to have been
exercised, if a party planning works liable to affect the régime of the river or the quality of its waters did not
undertake an environmental impact assessment on the potential effects of such works.

Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, para 204.
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” The Court observes that neither the 1975 Statute nor general international law specify the scope
and content of an environmental impact assessment. It points out moreover that Argentina and Uruguay are
not parties to the Espoo Convention. Finally, the Court notes that the other instrument to which Argentina
refers in support of its arguments, namely, the UNEP Goals and Principles, is not binding on the Parties, but,
as guidelines issued by an international technical body, has to be taken into account by each Party in
accordance with Article 41 (a) in adopting measures within its domestic regulatory framework. Moreover, this
instrument provides only that the “environmental effects in an EIA should be assessed with a degree of
detail commensurate with their likely environmental significance” (Principle 5) without giving any indication
of minimum core components of the assessment. Consequently, it is the view of the Court that it is for each
State to determine in its domestic legislation or in the authorization process for the project, the specific
content of the environmental impact assessment required in each case, having regard to the nature and
magnitude of the proposed development and its likely adverse impact on the environment as well as to the
need to exercise due diligence in conducting such an assessment. The Court also considers that an
environmental impact assessment must be conducted prior to the implementation of a project. Moreover,
once operations have started and, where necessary, throughout the life of the project, continuous
monitoring of its effects on the environment shall be undertaken.

Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, para 205.
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