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# # 5786038134 : MAJOR LAWS

KEYWORDS: EXCLUSIONARY RULE / EVIDENCE LAW / RESTORATIVE JUSTICE /

ADMISSION BY A PARTY-OPPONENT
AUNCHALEE WANIJAKOOL: THE EXCLUSION OF THE RECONCILIATION
BEHAVIORS AS EVIDENCE IN CRIMINAL CASES. ADVISOR: ASST. PROF.
DR.KANAPHON CHANHOM, 272 pp.

The main purpose of this thesis is to study the exclusion of evidence in
criminal cases by focusing on the reconciliation behaviors. It provides the analysis

and suggestion for improving the related laws.

The thesis finds that the reconciliation behaviors are generally admissible in
Thailand. The absence of the exclusionary rules discourages the accused from
offering apologies or reparations to victims, or initiating any compromises.
Furthermore, it affects a genuine exchange of information in compromise. Although
the exclusionary rules of the mediation in court have recently been enacted, such
rules still have enforcement problems. Moreover, details are ambiguous and
implementation varies among different courts. In US.A, apolosizing, paying
reparations and offering certain compromises to victims are inadmissible to prove
liability of the accused. In Canada, it was ruled that payment of reparations by the
accused was inadmissible to prove liability as well. Also, in U.S.A, Canada, and
Belgium, mediation communications are inadmissible except as required by national

laws.

The thesis finally proposes that apologizing, paying reparations, participating
and communications in mediation should not be used as evidence in subsequent

criminal proceedings in Thailand.

Field of Study: Laws Student's Signature

Academic Year: 2015 Advisor's Signature
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1 o a ¢ o a @ 0
L%JJ*UEJ YAINA, AIBTUIINANUIEAN WS WYY, AU 1.

2 19 v o o _a Y Y a Y A °o W = '
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wivuingan, 2557), utn 273.

® Sir Rupert Cross and Colin Tapper, Cross on Evidence, 6 ed. (London: Butterworths, 1985), p. 59.
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* Paul Roberts and Adrian Zuckerman, Criminal Evidence, 2 ed. (Oxford Oxford University Press, 2010),
p. 97.
° McCormick and Charles Tilford, Mccormick on Evidence, 3 ed. (St.Paul,Minn.: West Pub., 1984), p. 541.
ibid., 541-542.

! Edward J.Imwinkelried and others, Criminal Evidence (St.Paul, Minn: West Pub, 1979), p. 61.



14

Aaudsiauadududeunasliatunsainlalalnan1snwmnanguwintu senanns
[ 1 I3 .:4' a % < a 1 all
fanandulEeIn1sNaITUITaasluwsasAR U

(2.) weruvangusanaanegnelavaninuin SN UTaneTUaNg 1L YseUNAR
WeLMang U (Exclusionary rules) w3aldl

wlingunanguiganuihduidiunluadaziinunedesivussinudofinim u
werundngrudunaudslionaasulaindunerundngrunsuilslaiausly viall 1liesann
ANINEIINNITRINTUIAUAEITDINUUTZAUTORNNIMVDINDIURANFIULED AIadsdeq
fsansalun Wmwé’ﬂgmﬁLﬁmﬁﬁaaﬁ’uﬂizLﬁu%’aﬁwmé’mﬁnﬁum’fmé’ﬂLﬂmsﬁmiﬁm
Suilangrundngrunseundane1unangiu (Exclusionary rules) Moty Ws12ON
Wmuwa‘“ﬂgmﬁlﬁa’m’fmﬁuﬂszLﬁUGﬁ@ﬁWﬂmlﬁmﬂagjmaiﬁwﬁmﬂwﬁﬂﬁﬁm%’uﬁa
NYIUNANGIUMTBUNFANIUMENFIY WeunangutuiToduneuna nguAsuilale e
meé’ﬂgmﬁLﬁméﬁ’aﬂﬁwﬁzLﬁusﬁaﬁwmmﬂagmﬂéﬁﬁé’ﬂLﬂmsﬁﬂ'ﬁﬁm%’uﬂqwmwé’ﬂgm
NIDUNAANYIUNSNF Y Wmwé’ﬂgmﬁfﬂﬂwé’ﬂﬁﬂﬂﬁmfwLﬁuwmumé’ﬂgmﬁ%’uﬁalﬂﬁ
) 8
L84

dmSunaninueinTuSUTlane unangIuns oUNARNe I UNENg U (Exclusionary

= [ o‘d‘ ) 1 v a A I3 [ d‘u

rules) ¥u18ds annaTAuRINeUrENgIsHavsoUsE e Tune unang R Ul
Lile Faviliganuldanuisanandrmseirdunerunangiuasnarnduneundngiuly
° = = ) Aaa | v o Y] ) ' v
duuad wazvuziednulunsaiiinisUdsslnganuiidunguvangiudenaiidiunly
° a v da v Ay o o & | ° Yaa o o A av v9
duupfudl randnthnsesdaneunangiutiulasliauisadiunldidadednduadle

1 (% (3

Tnedegmamaninaeinisiusuilsmeundngiunssundaneundnguiid Ay ez dud
$AINAUF WU undangundnguneIiung uuenial (Hearsay evidence) UNAn
WeUNENFIUAITUAUAAIUYEINEIUYAAA (Opinion  evidence) 3auUNAANEIY
% a (% a . < g :.J/ dy a [
NYIUNANFINYINUANNYUTENGR (Character  evidence)  LTuAy 71981 N3N
undyalinguunevsemiaaunlisaaneunangiuviiansoussianlatiuiusdiulade
& (% Y < v o= A v 1A o v W ! !
Wemdwangusenis leednasiluladedaluiivensuindanudAyduaiadmansenusie

U a ay 910 = = I3 Y] ¢ DY) ) =
ﬂ'ﬁ(ﬂ@au@ﬂ‘l@l BN 5’1UagL@EJ@GUENF’n’]lILﬂumqmaqmaﬂLﬂm"mﬂqiwqmiUW{lWEJ']LW]@ﬂﬁ']u‘VTﬁE]

s Zuckerman, P. R. a. A, Criminal Evidence, p. 97.

9 1% 1Y o _a 1Y) 1Y o/
38 ﬂﬂaﬁ‘u’]ﬁ!ﬁ, ANBEUIYNNNNTIEANBWUSNETUNANTIU, U 276.

1 Tapper, S. R. C. a. C,, Cross on Evidence, p. 51.
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! Zuckerman, P. R. a. A,, Criminal Evidence, p. 97.
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** Jefferson L. Ingram, Criminal Evidence, 10 ed. (the United States: Anderson 2009), pp. 13-14.
v Tapper, S. R. C. a. C,, Cross on Evidence, pp. 1-2.

0 Edward J.Imwinkelried and others, Criminal Evidence p. 2.
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o Ingram, J. L., Criminal Evidence, pp. 15-16.
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? Ingram, J. L., Criminal Evidence, pp. 28-30.
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¢ Ingram, J. L., Criminal Evidence, pp. 28-29.
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Stephanos Bibas and Richard A. Bierschbach, "Integrating Remorse and Apology into Criminal

Procedure," Yale Law Journal 114, 85 (2004): 87-88.
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VoUIAUIINIENYIUNANTIUVDIUTEINAANTFOLNINT (the  Federal Rules of
Evidence) 98 801 lamvunilennvedmin “ne1uuentan (Hearsay evidence)” 3iungiis
Anandaralayananilslinsgyiunigueneia (an out-of-court statement) L1319z
mEAnn aednualdnys visenginssuusens tnefiypratiudliundnanududuiiam
nanlunsyuiunsiiansanadlumanieiied uingugdslasuinsesuiladinanitulatiun
Onenuvsetnaualuneundngiulupfiiefigatinmnaniguiniblunnues

= o 1 a @ 1 a a % o a a v

WesanAnanniluneuveniaronadinisiuasunlas Anveu wseluRLTaA
v Y Id ! v [J 1 & a
mgnsuanaiuLdunen 9 dwalianuniigvssainantuotauasullasiuannaiy
< a = vy 1% = ° 1 X v v a < =
Juass wazymanadslananideainunianseitniseddladuldliundnanuduneuluad
ibiyaratulifesauusuiaylienagndnAtuneu (cross-examination) 16 ins1gaziiy
Tagnanniluneruvaniardaduneiunangruiliundeiio wasdesiimsuiladu
YNNI (Inadmissible evidence)

1 < 1 A Yo 1 A 1 ¥ | v
a3l werwvaniawgUwuutieladdinnudneionsud1auin danali
weuvenaUssinnilanunsasuitadunerundngrulalugusdudesniivvesnisiusuily

1 2 % 1 1 ¢ O ¥ ! 1 ¥ . . ”***
WYIUUDNLAT AT “ANTUVDIAAIUEIEATIVIN (Admission by party-opponent)

" The Federal Rules of Evidence Rule 801
“The following definitions apply under this article:
(a) Statement. “Statement” means a person’s oral assertion, written assertion, or nonverbal conduct, if
the person intended it as an assertion.
(b) Declarant. “Declarant” means the person who made the statement.
(c) Hearsay. “Hearsay” means a statement that:
(1) the declarant does not make while testifying at the current trial or hearing; and
(2) a party offers in evidence to prove the truth of the matter asserted in the statement.”
" The Federal Rules of Evidence Rule 802
“Hearsay is not admissible unless any of the following provides otherwise: a federal statute; these rules;
or other rules prescribed by the Supreme Court”
: Ingram, J. L., Criminal Evidence, pp. 449-451.
™ The Federal Rules of Evidence Rule 801

“(d) Statements That Are Not Hearsay. A statement that meets the following conditions is not hearsay:



119

= o

FMU8E ANANIBNITNIEYINVBIAAIUVTOYARALNTEYINNTUNUAAUTUYNAAINRAY

Y

assdrnAyanIenisnszrinena nlUlddunerundngrulunadudjinddegainuy

Y

¥ '
= ] L4 o

ARl AAANSUTU ImEJﬁﬁmaq@'mmﬂwamﬂﬁﬁmﬁhjﬁ?mﬂum zmmlﬂumwﬁamsmzﬁﬂﬁ
wanslimiudnganudisduldeauiuinegrsdaudadugudrfvaisainlunfongn
(Confessions of crime) LW’ﬁ'l%LﬁENLLG]'L‘ﬁuﬁ”lwuGI‘M%E]ﬂ’]'ﬁﬂ'ﬁ%ﬁ’]ﬁﬁiﬂﬁlﬁu’j’lﬁ’]‘lﬁﬂﬁ%ﬁ]ﬂ’]i
° o ' & ! o = P | | & a v 3 ¥
nIzviveIyArafIna1tunsrdndegduluneefvesgauietuiiiemoudy” (Dusu
mﬂé“ﬂwmmaaﬁw%’wawjmmsﬂwamiqﬁﬁm (Admission by party-opponent) A4na12
Weiansaungnssunisnanmvelnyresitasudniulain msnandivelnwyesdiay
Wunsuanseenivanudsle Anuasans wisauwiueniiulasomnnsaliiiaiu (Partial
Apology) uazluu19n1971387ANUBULERINEINITIONSURAFIUS UNITNIZYINTIND LALAR
= = o Y o X a P~
ANULFYVRINY (Full  Apology) FenaglanseyinuneuennIEUIUNTRINTUIARLY
A8 Mt nAnssunIsnaivelnvresdtasideliinfiaausiumsuresganudiensy
Pruduausasuiladuneundngiuld Wil anudediduinmeneiundngiuresuszine
v a . v q
a13391U3N1 (the Federal Rules of Evidence) U9 802(d)(2)
fheg1au Tumd Becton v. Starbucks Corp. landlaflessesdasiivotsanios
I oA P Yo < Y] | Yo A a ~
Andemeiiiesanaulasuuiniduainnisgnniunseunnld lnglandlmihdunginssud

annsvesdnaslinaiirvelnesieland Bunszaiuiivyly wazauisernisvimidudu

eX2p

weuranguluad malupdidladndudn ngfnssudinaivesdanisvesinasiiodudiiu
voernuienssiuiaunsasuiaduneumdnguiiefigaiinndnauesduaslinsevin

MsmgANuUsEINauEsla ¥Seluaf Fognani v. Young landlatuilesinasdadu

(2) An Opposing Party’s Statement. The statement is offered against an opposing party and:
(A) was made by the party in an individual or representative capacity;
(B) is one the party manifested that it adopted or believed to be true;
(C) was made by a person whom the party authorized to make a statement on the subject;
(D) was made by the party’s agent or employee on a matter within the scope of that
relationship and while it existed; or
(E) was made by the party’s co-conspirator during and in furtherance of the conspiracy.”

’ Kenneth S. Broun and others, Mccormick on Evidence, 7 ed. (St.Paul,Minn.: West Pub., 2014), pp. 573-

574.

¢ Helmreich, J. S., "Does ‘Sorry’ Incriminate? Evidence, Harm and the Protection of Apology," Cornell
Journal of Law and Public Policy.: 571-572.

" Becton v. Starbucks Corp. 491 F.Supp.2d 737 S.D.Ohio, 2007

" Fognani v. Young 115 P.3d 1268 Colo., 2005.


https://vpn.chula.ac.th/+CSCO+0h756767633A2F2F7661677265616E677662616E792E6A726667796E6A2E70627A++/find/default.wl?rs=WLIN15.07&utid=7&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=4153115C&spa=ChulalongUni-04&fn=_top&db=CO-LPAGE&findtype=l&mt=WLIGeneralSubscription&docname=CIK%280000829224%29&sv=Split
https://vpn.chula.ac.th/+CSCO+0h756767633A2F2F7661677265616E677662616E792E6A726667796E6A2E70627A++/find/default.wl?rs=WLIN15.07&utid=7&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=4153115C&spa=ChulalongUni-04&fn=_top&db=CO-LPAGE&findtype=l&mt=WLIGeneralSubscription&docname=CIK%280000829224%29&sv=Split
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! Dale Barrett and Barry Leon, "Canada: Safe to Apologize," [Online] Accessed: November 13, 2015.

Available from: http://barretttaxlaw.com/canada-safe-to-apologize/
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° Niels Vandezande, "Originality in the Belgian Civil Code and the Influence of Digitalization.," [Online]
Accessed: December 7, 2015. Available from:

https://lirias.kuleuven.be/bitstream/123456789/510770/1/NV_Criginality in_Belgian Civil Law v2.pdf



130

velnwvasinagazfeidunundnguifuilsldlulsemavadeon udtdiaglddagule
nanfvelnwdefidevmeluszrinanseuiunsindindedeinm ngAnssunisnanndvelny
vossaslunsdiduhidenldiuauduasedugusndudngle 4 Adstulusswinems
Inaindedefinmiligninlultiduneuvdngnilunszuaunsfisnsanafivesmalumends
1 %] anumdninassinnssusuilmenundngmiissumsindindedeimmiasvendlu
eazidunsioly

nanlaeagy ludssmaualoungfinssun1snanAmvelnyuesdagnendainseyi
ansRngoNanansafuiladuneundngluafiongitefigatinnuiisvesdnagldiase 1y
u,m'5ﬂ‘wqaﬂiﬁumiﬂa'nﬁwaiwmaaﬁwLa85%24135141&5@%1411433%%&ﬂizmumﬂﬂa'mﬁla
Yofinn lunsdliduiingfnssunisnanmuelinuvessnasas Suiladuneundnguluad

My A < o ' A a X 1 1 A Y a [ s 4
1111@ Luadmmﬂumam’ﬂm 9 ‘V]Lﬂ@‘chLUig‘WJNﬂ’]ﬂﬂaLﬂa‘EJGUEJW‘WWV]GHlI‘VTﬁﬂLﬂm‘ﬂﬂ’]i'ﬂ’m

Suilanegumdngnuiedfunisinanfeteinintiues
4.2 nMssuileswenunangIunetungAnssunisvaldandenie

INNITANYINIAINABINTVRELALMIAINNINTLYINANUHANT ORI INTTH

a a A a 7 ¥ | =Y v v o
AULUIANYDING U MBDTINEN (Victimology) WU wenmilaluainaudesnislidnae
lasunisadlnynIelasunisuiluiluylagnseuiunsiansaninineAAremIaLay Liled
n1snsgviAuineddlnegrmislainiu yaradalasuanudensainninssinnnuie
AanaiudnIzdeInIsiTaegnseyiAuie lLaneanTInuSuRAT UAIENITYALY
LH8281ANEIMBTIAATUAINATNTZYINAURATDINUAY 19Tl et AnBoa 1IN

ﬁ%as’iﬁamammiaﬂﬁuﬁugjamwLauﬂ'auﬁﬂ'13ﬂ331/1"1mmﬂmiéﬁ,ﬁm%ulﬁhﬁmmmL“‘f;JulU

Y

167

=) (% o

ag9l3AR wnduasdndulagaldandemels 9 Tungidenieniendnisnse
AR Msnszvhvesdaesnanusiaslunsnssyhiiduasnoliifnuseloviundidone
Taonss uwin1snsgyifinvassastanunsadeunduindmaieremiasiosdnaoniia
wiszenagnihdudunenumdngiulunendslaetdelaindiaslavensuiauazlduaniniy

SuRavausion1snsyivesauseldemeaduiiseusesudd dulu lunsujifdnasd ain

Ufjiasnaglvianudigmdevsevaldandemeliundidemeseauadiagla

' Karmen, A., Crime Victims : An Introduction to Victimology pp. 151-153.




131

ails TudaliisveurAnwrfaisnislunisdanisiulynidenaninasnisninue

'
a

ndnLNTNITILSUTIneurang AR UNgANTTUNISTR A LEsIeTY Tadalaan

a

ANINBIV8IA1aNIONTEUIUNTUATYPRV0IUTENATNSFOIUTN USTANALAUIAT WAL

UsemAualdey fal
4.2.1 UsewmeAanigaLisnd

noAnssuvesInaslivaldAndemeliundidenioniendaainndtaslansein

=

AuAALEIY wndeunlandusedidsnisdiengfnssuvesiasdinalvduiu

Y

werumanguiefigauauiaveitasluad nAnssunsvaldAndemevesdnaeiee
anusasuiladunerundngiuldidesaniidnvasdu “A1suvesganudienssdiy

(Admission by party-opponent)” A117aTAUINIENEIUNSNFIUVIUTLNAFNSTOLITN

(the Federal Rules of Evidence) 4o 801 (d)2)” fregadu luad Jasmin v. Meaney

(%
a 1 o

AafnduIn ngRnssuNItaslananiulandluafidn Suesziuinveussnaildanslunis

FousnsusvaslandmuanendniingURimmisasudty fodndudduresiiass

9

anunsofuiladuneunangiuiigalanuiavesinasls [Wusuy
agslsfn Afinnwvesadiulnglulseimaansgoinindurnuuriiadein

ngAnssundnaslavaldadenie nisiauanasvaldandenisuislssian  laun @1

[ 1

Snwamenuia Arlsanenuia nieAndeniedu 9 luiueudsrfuswdunauiainnisi

4

a Yo I L. ' ) I ) A a ¢ a vay v
Ademelasuuiaidu (an injury) ldannsesuitaduneuvdnguieiigadanuinveygila

54

yaldvdolauefiazvalddndomednanld  Tasamnsasiussmapavosifininuls 3
Usens el

(1) usegslavdeavnivinliyaranisindulaiauslinuiomdeviovnld
AndemsUszindananiinrlidaauiismeimnanmssenfudsmuiavesyanaty
wuely Feauasiduneuvdngudisuilalilduumamavesanuliifsadestussifute

*¥

AWIN

: Edward W. Cleary and others, Evidence; Cases and Materials, 4 ed. (St. Paul, Minn.: West, 1988), p.

310.
’ Jasmin v. Meaney, 250 Mass. 576, 146 N.E. 257
" Winningham v. Travelers Ins. Co., C.CA5th, 1937, 93 F.2d 520, 521


http://international.westlaw.com/find/default.wl?mt=WLIGeneralSubscription&db=0000350&rs=WLIN15.07&tc=-1&rp=%2ffind%2fdefault.wl&sp=ChulalongUni-04&findtype=Y&ordoc=0104502066&serialnum=1938127632&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=5E57C825&referenceposition=521&utid=15

132

(2) msfuilangrunangudinanzdaendlvaundnludiaunseyiinisiwandli
WuEanNSURRYO ULAZAINTTY BE5 TN

(3) mssuilaneunang usinangeunsliiinanuliilusssunedas wszdy

¥

° a a v & | a & = ~ o ° Aa
miu’lwqmﬂﬁm‘wLLﬁ@ﬂMLMUMﬁJ’JHLMﬁ@ Lﬂ@qaﬁi@ﬂjquuuqif\]%@qf\nLaﬂlﬂﬂquﬂwmﬂﬂaﬂ

a o

n1stednduasldeausvarsamidaiunseuiosuda waznissuilanerundngiuils
NIENUNIELTIBUIMENNYMUBITEY “The  Good  Samaritan” Fsfmualviyanaiaglu

wa = a v oA A a v | a ' vl [ Y]
‘UmLﬁﬂwiaLﬁﬂaqsﬁmqﬂiimuﬁquLﬂuwaLN@Q@IUﬂ?iIVﬂ?W@JGU'JEJLVIa@LLﬂQVlmﬂﬂgiuaumi']ﬂ

o *%

NN3Y

[2) I )

98141307 nannadinisiiusuilanerunangruneadunginssunisyalden

(%
1Y a U

Snwmeuna Arlsaneuna viseAndemeau q lwihueuieiiuvesduagliuigidemeu
AoudsAuLanAiueanluluksazA i N Taenursarininwlaninuaiiusuils
WeWENgIUNEINUNMSIRLEvTLEURYAlEA SN IUIa AlsIneIuIa iseALdenIY
du 9 lwhussfsatuanzuslunsalddngAinisalduladsorauansliiuii nseald
=] ' &g o = a v Y1 oa oex d' o a 1%
Andeveuihiilunisseusudsnnuiinvesivaldandeoms  luvagiuadmininwle
AvueusuilaneuanguneItunIsealdasnyIneIuIa A1lsameIua vseAdene
dll o = U a 1 o = 1 QAI va" Y A 1 Y1 IS
au 9 luvhweudgdiuluynnsdl lngliddviusegelangnvaldvioausinsynldrndene
o 1 o = a = 1 +
AINAMAZUNAINNITBONTUTIAURRVD I U AR

azuy Wieassaruduenamasmannguunslulszinuanantu Tunaiseunds

finsuemaninadinisvusuilaneundngrulunsaliguin dudygatiegnetanddlu

Sias v. Consolidated Lighting Co., 1901, 50 A. 554, 73 Vit. 35
Oldenburg v. Sears, Roebuck & Co., 1957, 314 P.2d 33, 152 Cal.App.2d 733.
fagatu Tumdl Amold v. Owens, 78 F.2d 495 wgfnssundnaslaundudidemeniendsaindusaeudvy
v o ' o v a ' ' ' v Y v a a g o Ao M v '
fideveuaznanduiideviedn asdrsdneainymerualiungideme feiluneundngunsuilslild mnlivsing
Jaiaasausrnsduinandliiiuiniasldeeusutdennuinvesnu
Tumdl Phillips v. Creighton, 211 Or. 645, 316 P.2d 302 wgRnssufisnaglalianugiemdeaildinelaun
fdemedsldsuuinduannsiduasdusaeudideimuiu deldnssviniiewnanuddnasans anudsle uagaudiven
< PR ' o I o v Y A a e a Y & 1o v v o Vg
wivlaudgeuldaunsasuiladuneundnguld widfinginisaldulafiwanddviiuirduaglildnsevinnszainuidn
asas anudela wazanuiueniulafisalsenisiies MnuawansdiiiuieniseeusutaninuinvessasLatu
nginssusnanvestasidousuiladuneundngule
T o ' ' .
fogradu Tuaf Meegal v. Memphis St. Ry. Co., 34 Tenn.App. 403, 238 S\W.2d 519, 20 ALR.2d 286
woAnssuisuaelalinuiewmdedildsuuiniu visvaldasnymevaliundildsuuindulionaduneundngui
Fuiladiefigalidiaenssinmsmenuussumld waglihdnasaslvianudiemienossnaildiiadmemsualageuls

wndudedenldfinsanlunsldsuilmemdngiudng o


http://international.westlaw.com/find/default.wl?mt=WLIGeneralSubscription&db=0000161&rs=WLIN15.07&tc=-1&rp=%2ffind%2fdefault.wl&sp=ChulalongUni-04&findtype=Y&ordoc=0104502066&serialnum=1901015316&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=5E57C825&utid=15
http://international.westlaw.com/find/default.wl?mt=WLIGeneralSubscription&db=0000661&rs=WLIN15.07&tc=-1&rp=%2ffind%2fdefault.wl&sp=ChulalongUni-04&findtype=Y&ordoc=0104502066&serialnum=1957119309&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=5E57C825&utid=15

133

TYoUIRUIIIENY NN IVVBIUTENAANTFOLIINT (the Federal Rules of Evidence) 4@

A [ 1

409 FaUgy gl “werundngrwfeanunisinluivieauslinsedyyidtvediedn
Snewne1una ANlsaneuia wsealgneriua et unA aTuaInnIsuIsLaUlie1a Uil
{ a o a & v 33 ] . .
diefigauanusuRalunIsuIaduiula” Tneanznssun1siiving (Advisory Committee
on Proposed Rules) lun1ssnadadsduivengumangiug 4o 409 laesuamanauas
Audnduidesinisimuaiudlndnissuilsneiundng uieadungAnssunisealdvse
LEUDINzVATTAISNYINEIUTE ATLTaneIUTa MIaAlgINeiuaAeIfuITuLNT
anﬂiimﬁmdnﬁﬂmw‘fﬁmﬁmmﬂLLia@jﬂﬁmwé’mww%im (Humane  impulse)
ynnduniseausuTIANURA wazn1ssuilaneumangufgiunsvaldrdsmelunsal
dyw = ¥ cl' < 1 ¥ 1 = dy [ a [
UFadiuvuilduiaziduglasadenisiianudismaeinegaiuvesaundnludinulunis
' A va vo g a v
HUWRoETLATUUIAIUBNAE
WIN15NI1a8FnAUTAVALTNI DLEAUBNILIALTANFE M8 UNIUSELANTUAD AN

fnwAneUia A1lSIneIUIa UseAldaevinueAeIRUNLARTUIINAITUIALA UL DU
werundngIunianuieItesivussauteiinim inszdiuwildunosigatanuRaves
JaslanutaiRuImeneunangIuveUsEWMAanSTaISNT (the Federal Rules of

. 14 34 A a (% (% 1 1% < Y1 %
Evidence) 99 801" yNUALBNIISUINGIUNANFIUAINGIMAIILAULAT Weumang I
aanailiinaeilun1siigall (Probative value) fsnnuravesdnagluseAuia Liesanly
U19ATINSAnFULITA LA N ESMIEYD93bas 01 L P AATUIN 1L A8 ADINITEUS URALELD

a 1% . & 35 & A

T mszoainainussgelamesnuuyeesssy (Humane impulse) Wity uenainil Live
I~ 1 a [ v [ ] a d[ [ % = I I3
Wunsanasuuleunenedeaulunsivussvvuludinusiemdedaiunasiu 39gaudunns
Twunzaunazlinisnseyinfavazidulsslomivessnastdinadrenaswasluniendsle

U gj 1 i o L% U L L ! d’! QIJ 36
PNUU EJ’eJiIL‘ﬁUﬂ’]iﬁﬂJﬂ’ﬁﬁ%Sﬁjf‘l’ﬁﬂWMUG]MWiﬁU‘WQW?JWUWaﬂgWUG]Qﬂa’]’JSUUNUL@ﬁ

" The Federal Rules of Evidence Rule 409
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" Quiel v. Wilson, 1940, 34 N.E.2d 590, 34 O.LA. 157

! Fisher, G., Evidence p. 115.
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™ Quiel v. Wilson, 1940, 34 N.E.2d 590, 34 O.LA. 157

* Kenneth W. Graham, "Federal Practice & Procedure: Federal Rules of Evidence § 5323 " [Online]

Accessed: November 19, 2015. Available from: http://international.westlaw.com
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Kenneth W. Graham, "Federal Practice & Procedure: Federal Rules of Evidence § 5326," [Online]

Accessed: November 19, 2015. Available from: http://international.westlaw.com
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" The Federal Rules of Evidence Rule 409
“When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the
subsequent measures is not admissible to prove: negligence; culpable conduct; a defect in a product or its
design; or a need for a warning or instruction.But the court may admit this evidence for another purpose, such as
impeachment or — if disputed — proving ownership, control, or the feasibility of precautionary measures.”

2 Graham, K. W., "Federal Practice & Procedure: Federal Rules of Evidence § 5328."

® Graham, K. W., "Federal Practice & Procedure: Federal Rules of Evidence § 5329."
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“ Graham, K. W., "Federal Practice & Procedure: Federal Rules of Evidence § 5329."
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45 Graham, K. W., "Federal Practice & Procedure: Federal Rules of Evidence § 5328."
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Kenneth W. Graham, "Federal Practice & Procedure: Federal Rules of Evidence § 5321," [Online]

Accessed: November 19, 2015. Available from: http://international.westlaw.com

" lowa Rules of Evidence rule 5.409

“Evidence of furnishing, promising to pay, or offering to pay expenses resulting from an injury is not
admissible to prove liability for the injury.”

News Hampshire Rules of Evidence rule 409

“Evidence of furnishing or offering or promising to pay damage including but not limited to medical,

hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury. Any such
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(4) wasgnvenglimnuAuaseuiAndeneuNUssiny wagu1umanisadndiainy
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I Y a

ooty 1dud $58ufinow (indiana) Wanuduasesmudsandemeioafuninday
wagnsdifiAnnsnszyauiiadeningau  uazsslonls (idaho) lauduasessiuise
Jasanuazaidemeifsiuninddu wasnunsdiinnumelfiistusaznsdiiningaues
gouldsunnandemeviogye’
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Tehemeuvdngiu v 9e 409 uaruntydAnguineseiusaisluiueafendudiingrian

sy mndnaglaiauevsealdandemela q lundidemeluseninanseuiuns

payments shall, however, constitute a credit against and be deducted from any final settlement made or
judgment rendered with respect to such injury which does not expressly provide to the contrary.”

North Carolina Evidence Code rule 409

“Evidence of furnishing or offering or promising to pay medical, hospital, or other expenses occasioned
by an injury is not admissible to prove liability for the injury.”

" Montana Rules of Evidence rule 409

“Evidence of payment of expenses occasioned by an injury or occurrence is not admissible to prove
liability.”

New Jersey Rules of Evidence rule 409

“Evidence of furnishing or offering or promising to pay medical, hospital, property damage, or similar

expenses occasioned by an injury or other claim is not admissible to prove liability for the injury.”
h Oregon Evidence Code rule 409
“Evidence of furnishing or offering or promising to pay medical, hospital or similar expenses occasioned

by an injury is not admissible to prove liability for the injury. Evidence of payment for damages arising from injury

or destruction of property is not admissible to prove liability for the injury or destruction.”

Indiana Rules of Evidence rule 409

“Evidence of paying, furnishing, promising to pay, or offering to pay:
(a) medical, hospital, or similar expenses resulting from an injury; or

(b)  damage to propert

is not admissible to prove liability for the injury or damages.”

" Idaho Rules of Evidence rule 409

“Evidence of furnishing or offering or promising to pay medical, hospital, funeral, or similar expenses

occasioned by an injury or death, or damage to or loss of property of another, is not admissible to prove liability

for the injury, death or damage.”


https://www.google.co.th/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0CBwQFjAAahUKEwiDvpXgwpTJAhUJcY4KHaZ3DZ4&url=http%3A%2F%2Fwww.judiciary.state.nj.us%2Fmcs%2Frules%2F&usg=AFQjCNH0ryI-0fjktv6Xcjk_HDtOVX3SxA&sig2=es7R3Xx3b0e7A5lH07VZYQ
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https://www.google.co.th/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0CBwQFjAAahUKEwiDvpXgwpTJAhUJcY4KHaZ3DZ4&url=http%3A%2F%2Fwww.judiciary.state.nj.us%2Fmcs%2Frules%2F&usg=AFQjCNH0ryI-0fjktv6Xcjk_HDtOVX3SxA&sig2=es7R3Xx3b0e7A5lH07VZYQ

140

wsavdelnaindsdofinm wodnssuvessuaslunsddananidenldsuanudunsesdl
il ldduwerundngulunszuiunsinnsanadivesmalunovdsld iosndudingn
1o 9 MAatulusewinenislndindsdedinm Tnedinnslfeanuduasesnisaueniovald
Andeve szninenssuiunsiasavielnainasdofininaglifinissifnussianuagainy
FomefiAntu vl aavdninasinisiusuitaeundngiuietunisasamielndinds
Jofinmiazvenailusisazidennsly

nanlagagy Ussmaansgosniladinisivuandninaeinisiusuilaneiundngiu

1Y A Al

Weatunginssunseldviaauevaldrndemeliuididomeiivigninunfigadanuiaves

Y
Jaslupfiniendld lnednlugnisliniuduasesdaindinazdndnegianisusiiie s
o U A o ! gy oA o a v
ANdEMeUNUTEIANTIUAD ASnwINeIUIa Alsaneuia wazaildansaulurinueafieaiudg
a < ] & a Y o i & o A ~a
AnneIn1suImiuniesnevsednlavesfidenig eg1alsia Tuurswasgnielunsdd
ngAnIIUNSTR LTI oLaUR YR lTAEsTavaIT e laAnTUTUTEININTEUIUNITATINGD
lnawndedefinin vaninaeinismusuilangiunangiuilainisvenalianuduasesluds
AndemeUseiandu 9 wazliinagAndememaiiuaziina1nNIsuIALIUNININNIENI

Inlavesiidemeniolifiniusie
4.2.2 YssnALAUINI

lagAinguuednigneIunangIuveUsemakauIniuysingeglusuuuuves

A [ C% a

v va A [ & ) A 1 « .
unvgeangraneniluatganwuonysuuae sgULanleenin “the Canada Evidence

o

[ z-:l'

Act”  agdlsiinu ndnnguunedeneundnguiusngedlusy

[

wa | ) =]
UANINANTUULNE S

o

NANNYUUIENYTUNENIWAIUTR UV INTIENANNY VNN LN NN IUVDIUTENA

] lo a X aa o o a o 48 v & o
wawadulngidnfauainnsnauidademfininwiveseadunan  sewmall wan
nOMLEIIENTSUTlaneunang U (Admissibility of Evidence) wagnaninauainIsmusy
langumdngumseundangunang 1y (Rules of exclusion) ¥@eUseinALALIANTEAIY
\WAETeIUNTEUIUNTARAUARYD YA (Decision-making  process) 11NN119ZLAATUAN
N3rUIUNINLATY AR

a o v a Y A =i Yo Y v Y ' |
wAnssunIaedndulavalivseausnazyaldandemeliungideniey degrauy

AMSNLA81E1NATUTIINIAMULEs e NIRRT Ul AsaNI g 9EeN1TANg AL As et TudRuY

¢ Delisle, R. J., Evidence : Principles and Problems, p. 7.

“ ibid., 18.




141

Tiudgildsuumivangifuginuiduiedos ilusu lunsdiwud nonlunardennd
nsandunisilesiesaiiuaddudnas lavderadmgAnssuvesitasasnariultaidu
weundngulugiuzA3u (Admission) Iilefigatiidnasiirnuinuazanudemedangn
fudetuannsnsgiwessuas™  eddlsin annsfinuinudn Afininwivesenaly
Uszmenauinndulanawuivssingiulingfinssuvesdnaslunisyaldvieiausyaly
Andemoungidemesananlionafuiladuneumdngruiiofigadrusuiinvesdnagls”
dwSumanaineundnguietunginssufidiaslfauevieveldadomeliun
QL%W’mﬁnﬂmimzﬁﬁmmﬁmL*‘ﬂu‘wmwé’ﬂgmﬁ%’uﬁﬂﬂﬁﬁ?uﬁuLﬁjmmmﬂuhmwm
Uszimauauniifeanistisatuayuliinsiaueniovaldandemeludanfumniu
Bandniu weruvdnguidsrtunisaueviesaldademedinanndniiatunnananviadu
WU Waufirvesiias viemadilafisvesinasludengranetesinusiosfuiinveusenis
nsgvidanay Wudu wnndinisaseninuazfesnisuanseeniniiuiuiinveulunig
ngvunesenidenie malulszmasauinduiuii lauaashingfnssunisiauensevald
Andemevesinasidungundngiuisuilslilugiugiud$u (Admission by conduct)™
fegatu Tund Walmsley v. Humenick ynsvesdnasdadudinenguszana 5
U lshisyuazgnasndaauaulugnavesiidevnedadudindnauauven landdsilesd iae
Fadudanuniain nsgvhmslasuszamiduidemensudesUazasiaglviynsvesinasi
Juifinaseunsessynazgnasauneliiinaudomeunngdu lunsdudunisfiansan
fivnnwadd Tandldihauneundngiui Suaevisassldiaueiivgeeldandemeiiiniu
WuGudiuow 1,000 aeaariuauinn wazlumnaduadsliualddndemedaduan
Snvmeruanazalsmeruaiduiudiuon 370 aeaanfuenauiland Jsweundngiu
fananilesieduasiiaeddueuiuinunssinmafeanuUssnmiauidend,

a 1

Tudssiiudnanll aagegavessgusfvladudelidndudn <. doudusssuniy

Judanunsmveadnfineliiinanudemeunyaraduiiazyivniindauaiunsansziinla

Tunsdgiganudemeniatu Ingldddaimanivaiiuasinnugniumenguungli

David Vaver, "Without Prejudice" Communications - Their Admissibility and Effect," University of
British Columbia Law Review 9, 85 (1974): 109.
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" The Proposed Evidence Code section 23
“Evidence that a person has furnished or offered or promised to pay medical, hospital or similar

expenses occasioned by an injury is inadmissible to prove liability for the injury.”
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144

weruvdngruiatunislndinde seninsidemenas{nsesiiaanuia (Victim-offender
mediation) Aavzvenanluseasidunsely

nanalaeagy wiludagluissimeanauiniagliinisivuandninaeinisiiusuils
weuvdng uATUNgAnssunaEuevievalirudemevessnasegaduaednualisns
Fusuiiusnglulssimaanizening uimavesussmaunuaildnauidadedfining
AvuslvingAnssunisiauevdevaldandemeliunfidemeiduneuvdngiudizuilade
fgauinvesdnaslild wazdiusingirdanunerernlunisienguaneiinig
NYIUNANFIY UIATT 23 %uLﬁa§u§uuas%’mamé’mﬂg‘wmﬂuﬁﬂﬁwﬂméﬁ'\ﬁﬂén 0g19lsh
pa naauevdoraldridemeiliiumsduasadunsdifihineginmeudifissandome
UszianAnfnwineuia Alsaneruia waganldireduluriusaisifusuinainnisi
fipmeldsuumdunitu venaindu Ussmauaumddlianuduasesmginssunisaue
yiowaldAndomevossnasiiintulunisindindessuinegidemsuasgnssinauia

(Victim-offender mediation) 8nsae
4.2.3 Usswnewalgey

fosanszuunsiuilangrundnguluafengivesusemeaaleuidnyuziiy
srUUNQMNeEMeULUULTA (Open evidentiary system) nanifie Tngndniilungundng
fidntunagldunlasvouiengrneuariianufsitestulssifudofinmedoudu
weuvdnguisuildlfiane Vuudasdnstnuandninasinisiuitmeundngiulunsdidy
Haganganzas”

dlongAnssunisianenievaldademevessias nendanseianuindy
waAnssuienauandlaeUIensliin Snaeidugnszsyinuiauazdeanisfiazfuiaveunns
nswvheuRnvenuien1seeldisaaudemeiiiniu dwalinginssuvessuay

fsnanuduneundngruifiqualudsigaifsanuiinvesiias uazdonaansaiuiladu
wenunangiuluadld ag19lsnd annisdnwinudt winduagliauenievaldandenie
Tufidomelussvinnssuiumsindindedofinm wginssuresiiasdnanidenldsu
aruduasedlugtugifudnadla q fintuluseninenisindindedefinnilrgminluld
Wuneundngulunszuiunisiiansanadvesaluniengds il mamdninassinnsTusy

Haneunangruieriunisinanaedeinnasazvenanluseasvideasely

* Vandezande, N., "Originality in the Belgian Civil Code and the Influence of Digitalization."
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® Kenneth S. Broun and others, Mccormick on Evidence, p. 592.
57
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" The Federal Rules of Evidence Rule 408

“(a) Prohibited Uses. Evidence of the following is not admissible — on behalf of any party — either to
prove or disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent statement or a
contradiction:

(1) furnishing, promising, or offering — or accepting, promising to accept, or offering to accept — a
valuable consideration in compromising or attempting to compromise the claim; and

(2) conduct or a statement made during compromise negotiations about the claim — except when
offered in a criminal case and when the negotiations related to a claim by a public office in the exercise of its
regulatory, investigative, or enforcement authority.

(b) Exceptions. The court may admit this evidence for another purpose, such as proving a witness’s bias
or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or
prosecution.”
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% Graham, M. H., Handbook of Federal Evidence, p. 261.

' Kenneth W. Graham, "Federal Practice & Procedure: Federal Rules of Evidence § 5306," [Online]
Accessed: November 26, 2015. Available from: http://international.westlaw.com

: Kenneth W. Graham, "Federal Practice & Procedure: Federal Rules of Evidence § 5305," [Online]
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Kenneth W. Graham, "Federal Practice & Procedure: Federal Rules of Evidence § 5310," [Online]
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Walker J. Blakey, "An Introduction to the Oklahoma Evidence Code Relevancy, Competency,

Privileges, Witnesses, Opinion, and Expert Witnesses," Tulsa Law Journal 14, 2 (1978): 257.
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Christopher B. Mueller and Laird C. Kirkpatrick, "Federal Evidence § 4:57 " [Online] Accessed:
November, 25 2015. Available from: http://international.westlaw.com
0 Reimund, M. E., "Confidentiality in Victim Offender Mediation: A False Promise," Journal of Dispute
Resolution: 406.
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™ ibid., 409.

" Tenn. Code Ann. § 16-20-103.

“Any communication relating to the subject matter of the resolution made during the resolution
process by any participant, mediator, or any other person is a privileged communication and is not subject to
disclosure in any judicial or administrative proceeding unless all parties to the communication waive the privilege.
The foregoing privilege and limitation on evidentiary use does not apply to any communication of a threat that
injury or damage may be inflicted on any person or on the property of a party to the dispute, to the extent the
communication may be relevant evidence in a criminal matter. Such communications shall not be construed to
be public records pursuant to title 10, chapter 7.”

" Or. Rev. Stat. § 135957

“If the parties enter into a written agreement for confidentiality of the mediation, a court may not
receive in evidence in any proceeding any mediation communications or mediation agreement to the extent
provided by ORS 36.220 to 36.238. The parties participating in mediation must be informed:

(1) Of the right to enter into a written agreement concerning confidentiality of the mediation
proceedings; and

(2) That mediation communications or agreements may not be used as an admission of guilt or as

evidence against the offender in any adjudicatory proceeding.
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: Reimund, M. E., "Confidentiality in Victim Offender Mediation: A False Promise," Journal of Dispute
Resolution: 413-414.

" ibid., 420.

" ibid., 423.

" The Uniform Mediation Act section 4

“(a) Except as otherwise provided in Section 6, a mediation communication is privileged as provided in
subsection

(b) and is not subject to discovery or admissible in evidence in a proceeding unless waived or
precluded as provided by Section 5 (b) In a proceeding, the following privileges apply:

(1) A mediation party may refuse to disclose, and may prevent any other person from disclosing, a
mediation communication.

(2) A mediator may refuse to disclose a mediation communication, and may prevent any other person

from disclosing a mediation communication of the mediator.
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available otherwise.)**

(3) A nonparty participant may refuse to disclose, and may prevent any other person from disclosing, a
mediation communication of the nonparty participant.

(c) Evidence or information that is otherwise admissible or subject to discovery does not become
inadmissible or protected from discovery solely by reason of its disclosure or use in a mediation.”

" The Uniform Mediation Act section 5

“(@) A privilege under Section 4 may be waived in a record or orally during a proceeding if it is
expressly waived by all parties to the mediation...”

" The Uniform Mediation Act section 6

“(a) There is no privilege under Section 4 for a mediation communication that is:

(1) in an agreement evidenced by a record signed by all parties to the agreement;

(2) available to the public under [insert statutory reference to open records act] or made during a
session of a mediation which is open, or is required by law to be open, to the public;

(3) a threat or statement of a plan to inflict bodily injury or commit a crime of violence;

(4) intentionally used to plan a crime, attempt to commit or commit a crime, or to conceal an
ongoing crime or ongoing criminal activity;

(5) sought or offered to prove or disprove a claim or complaint of professional misconduct or
malpractice filed against a mediator;

(6) except as otherwise provided in subsection (c), sought or offered to prove or disprove a claim
or complaint of professional misconduct or malpractice filed against a mediation party, nonparty participant, or
representative of a party based on conduct occurring during a mediation; or

(7) sought or offered to prove or disprove abuse, neglect, abandonment, or exploitation in a
proceeding in which a child or adult protective services agency is a party, unless the

(b) There is no privilege under Section 4 if a court, administrative agency, or arbitrator finds, after a
hearing in camera, that the party seeking discovery or the proponent of the evidence has shown that the
evidence is not otherwise available, that there is a need for the evidence that substantially outweighs the interest
in protecting confidentiality, and that the mediation communication is sought or offered in:

(1) a court proceeding involving a felony [or misdemeanor]; or
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(2) except as otherwise provided in subsection (c), a proceeding to prove a claim to rescind or
reform or a defense to avoid liability on a contract arising out of the mediation”
" State v. Castellano, 460 So. 2d 480, 481 (Fla. Dist. Ct. App. 1984)
" State v. Williams, 877 A.2d. 1258
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° Chasse, K. L., "Exclusion of Certain Circumstantial Evidence: Character and Other Exclusionary Rules,"
Osgoode Hall Law Journal: 488.
" John S. Logan and Michael Dew, "Overview of Privilege and Confidentiality,” [Online] Accessed:

December 1, 2015. Available from: https://www.cle.bc.ca/PracticePoints/LIT/11-Privilege.pdf
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" The Proposed Evidence Code section 24

“Evidence of attempts to compromise a disputed claim or of conduct or statements made in
compromise negotiations is inadmissible to prove liability for, or invalidity of the claim or its amount, but nothing
in this section prevents the use of such evidence for another purpose, such as proving bias or prejudice of a
witness, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or

prosecution.”
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! Chasse, K. L., "Exclusion of Certain Circumstantial Evidence: Character and Other Exclusionary Rules,"

Osgoode Hall Law Journal: 488-489.

¢ Umbreit, M. S., The Handbook of Victim Offender Mediation: An Essential Guide to Practice and
Research, pp. xlii-xliii.

’ Department of Justice, "Re-Thinking Access to Criminal Justice in Canada: A Critical Review of Needs,
Responses and Restorative Justice Initiatives," [Online] Accessed: December 1, 2015. Available from:
http://www.justice.gc.ca/eng/rp-pr/csj-sjc/jsp-sjp/rr03_2/p3b.html

" The Criminal Code section 717(3)
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Turasionn ﬂizquaﬁiimmﬂizL‘Vlmmmm (The Department of Justice of
Canada) Al#in1seeusy (Adoption)  wdnnsiugu v fndauusuld fenises
U‘Vlﬁiyiﬁaﬂgﬁm&lﬁﬁ&ﬂ’i’] “Values and Principles of Restorative Justice in Criminal
Matters” uay “Restorative Justice Program Guidelines” #°' Tneifungdetsdufiosune
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“No admission, confession or statement accepting responsibility for a given act or omission made by a
person alleged to have committed an offence as a condition of the person being dealt with by alternative
measures is admissible in evidence against that person in any civil or criminal proceedings.”

* the United Nations Office on Drugs and Crime (UNODC), "Handbook on Restorative Justice
Programmes," [Online] Accessed: December 1, 2015. Available from:
https://www.unodc.org/pdf/criminal_justice/06-56290 Ebook.pdf

" The Basic Principles on the Use of Restorative Justice Programmes in Criminal Matters para. 8

“Participation of the offender shall not be used as evidence of admission of guilt in subsequent legal
proceedings.”

" The Basic Principles on the Use of Restorative Justice Programmes in Criminal Matters para. 14

“Discussions in restorative processes that are not conducted in public should be confidential, and
should not be disclosed subsequently, except with the agreement of the parties or as required by national law”

National Victims of Crime Awareness Week, "The Limits of Restorative Justice," [Online] Accessed:
December 1, 2015. Available from: http://www.victimsweek.gc.ca/symp-colloque/past-

passe/2009/presentation/arlg_1.html
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& Canada Court Watch, "Restorative Justice Information," [Online] Accessed: December 1, 2015.
Available from: http://www.canadacourtwatch.com/general%201/Restorative%20Justice.htm

" Values and Principles of Restorative Justice in Criminal Matters para. 7

“It is intended that all discussions within the restorative justice process, other than those conducted in
public, be confidential, unless:

i. the parties agree otherwise;

ii. their disclosure to authorities is required by law; or,

iii. the discussions reveal an actual or potential threat to human life or safety.

These discussions may not be used in any subsequent legal process other than in the circumstances
described above”

" Values and Principles of Restorative Justice in Criminal Matters para. 8

“The admission of responsibility by the offender for the offence is an essential part of the restorative

justice process, and cannot be used as evidence against the offender in any subsequent legal process”
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*

(Member State of the European Union)

® o Aertsen and Tony Peters, "Mediation and Restorative Justice in Belgium," European Journal on

Criminal Policy and Research 6, 507 (1998): 507-509.

" The Explanatory Memorandum to the Recommendation N°R(99)19 of the Council of Europe, p. 8-11.
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dnduluntevdeldifuudgdnsdagldBusondausuiniy’ uonaindu “The
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" The Recommendation N°R(99)19 of the Council of Europe para. 2

“Discussions in mediation are confidential and may not be used subsequently, except with the
agreement of the parties.”

" The Explanatory Memorandum to the Recommendation N°R(99)19 of the Council of Europe, p. 17

™ The Recommendation N°R(99)19 of the Council of Europe para. 14

“Participation in mediation should not be used as evidence of admission of guilt in subsequent legal
proceedings.”

" The Explanatory Memorandum to the Recommendation N°R(99)19 of the Council of Europe, p. 21
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" The Recommendation N°R(99)19 of the Council of Europe para. 30

“Notwithstanding the principle of confidentiality, the mediator should convey any information about
imminent serious crimes, which may come to light in the course of mediation, to the appropriate authorities or to
the persons concerned.”

International Institute for Restorative Practices, "Mediation in Belgium: Law of 22 June 2005
Implementing Mediation in the Code of Criminal Procedure," [Online] Accessed: December 2, 2015. Available
from: http://www.iirp.edu/pdf/man05/man05_delvigne2.pdf

" Code d'Instruction Criminelle art. 555

“§ ler. Les documents établis et les communications faites dans le cadre d'une intervention d'un
médiateur sont confidentiels, a l'exception de ce que les parties consentent a porter a la connaissance des
autorités judiciaires. Ils ne peuvent étre utilisés dans une procédure pénale, civile, administrative ou arbitrale ou
dans toute autre procédure visant a résoudre des conflits et ne sont pas admissibles comme preuve, méme
comme aveu extrajudiciaire.

§ 2. Les documents confidentiels qui sont tout de méme communiqués ou sur lesquels une partie se
base en violation de l'obligation de secret sont d'office écartés des débats.”
% Renske Anne Maria van Schijndel, Confidentiality and Victim-Offender Mediation (Antwerpen: Maklu

Uitgevers, 2009), p. 47.
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“The Recommendation N°R (99) 190f the Council of Europe” @iun15liinanuAuAsas

" The Belgian Judicial Code art. 1728

“All documents and communications made during and for the purpose of a mediation process are
confidential. They may not be used during any judicial, administrative or arbitral procedure or in any other
dispute resolution procedure and they are not admissible as evidence, not even as an out-of-court
confession. The duty of confidentiality can only be lifted with the consent of the parties with a view to allowing
inter alia a Court to homologate settlement agreements. If this duty of confidentiality is violated by one of the
parties, the Court or Arbitral Tribunal decides whether any damages may be granted. Any confidential documents
that are nevertheless communicated or which are relied upon by a party in violation of the duty of confidentiality
are ex officio excluded from the proceedings...”

5 Luc Demeyere, "The Belgian Law on Mediation: An Early Overview," Dispute Resolution Journal 61, 4

(Nov 2006 - Jan 2007): 89.
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> Vaver, D., ""Without Prejudice" Communications - Their Admissibility and Effect," University of British
Columbia Law Review: 109-110.

% Graham, M. H., Handbook of Federal Evidence, p. 266.
27

Chasse, K. L., "Exclusion of Certain Circumstantial Evidence: Character and Other Exclusionary Rules,"

Osgoode Hall Law Journal: 488.
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* Helmreich, J. S., "Does ‘Sorry’ Incriminate? Evidence, Harm and the Protection of Apology," Cornell

Journal of Law and Public Policy.: 598.
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2 Edward W. Cleary and others, Evidence; Cases and Materials, p. 318.

? Nelson, R. M., Nelson on Adr, pp. 58-59.
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! Andreas von Hirsch and others, Restorative Justice and Criminal Justice: Competing or Reconcilable

Paradigms (Oregon: Hart Publishing, 2003), p. 169.

av3A AUUSIE, "nguunewinuuIvhen sUssuendeinm,” Tu aguinaietunisindindedefinm, wi

33-34.
¢ Reimund, M. E., "Confidentiality in Victim Offender Mediation: A False Promise," Journal of Dispute
Resolution: 404-406.
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% Schijndel, R. A. M. v., Confidentiality and Victim-Offender Mediation, p. 186.
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* Graham, K. W., "Federal Practice & Procedure: Federal Rules of Evidence § 5310."
° Henry L. Stephens Jr., "Mediation Practice in Kentucky: Adoption of the Uniform Mediation Act Would

Help," Northern Kentucky Law Review 42, 1 (2015): 6.
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Blakey, W. J., "An Introduction to the Oklahoma Evidence Code Relevancy, Competency, Privileges,
Witnesses, Opinion, and Expert Witnesses," Tulsa Law Journal: 257.
Kirtley, A., "The Mediation Privilege's Transition from Theory to Implementation: Designing a
Mediation Privilege Standard to Protect Mediation Participants, the Process and the Public Interest," Journal of
Dispute Resolution: 39.
¢ National Conference of Commissioners on Uniform State Laws, "Uniform Mediation Act," Journal of
Dispute Resolution 2003, 1 (2003): 32.

> Graham, K. W., "Federal Practice & Procedure: Federal Rules of Evidence § 5310."
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