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SUMULLIKA DOWSUWAN: THE PRINCIPLE OF ACQUISITION OF SEA ISLANDS  UNDER
INTERNATIONAL LAW : STUDY ON THE JUDGMENT OF THE INTERNATIONAL COURT OF
JUSTICE. ADVISOR: CHUMPHORN PACHUSANOND, 271 pp.

Currently, in international issue, there has a problem on vying the title over a number of
islands. According to the aforementioned causes, it is perceived that upon the occurrence of problem on
citing the overlapping claim over the islands, which principle shall apply for the consideration of which
State has the title better than that of other States. Even though the principle on islands shall have
definitions and regimes of the islands which determines which the State has the title over the islands
and can have maritime zone as reflected in the UNCLOS 1982, such Convention does not provide the
principle of acquisition of the islands. Hence, the principle of acquisition of territory shall apply thereto.
Even if the principle shall be contained in legal textbooks, for clearmess of the said principle, the
judgments in the Cases of Minquiers and Ecrehos, Sovereignty over Ligitan and Sipadan, Territorial and
Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea, and Sovereignty over
Pulau Batu Puteh, which are the disputes on the title over the islands, shall be contained in the case

study so as to extend the principle of acquisition of islands to be clearer.

According to the judgments which are used in the case study shall assist in extending the
cession in the dimension that the State has to expressly indicate the transferee to which the state give
any island. If the giving as appearing in a variety of documents is unclear, the transferee is unable to
deduce that the State gives the island to the transferee. Moreover, the four judgments mentioned above
also help extend the original title that the original title cannot be claimed without evidences, because in
the event of dispute, the court shall examine the case based on the evidences as accepted by the
parties, in particular treaty. If the court finds no title, the court shall examine the documents based upon
evidences so as to reiterate the title from the past. Further, the judgments also assist in extending the
title resulting from a titre de souverain and effectivité that if the court is unable to examine the source
of title, the court shall consider the conduct to see which State exercises its power in the name of
sovereignty, in order to see which State has better effectiveness, because the more the State exercising

its title, the more acquisitive title such State shall have.

Field of Study: Laws Student's Signature

Academic Year: 2015 Advisor's Signature
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lUnited Nations Convention on the Law of the Sea 1982, Article 121
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1. An island is a naturally formed area of land, surrounded by water, which is above water at high tide.

2. Except as provided for in paragraph 3, the territorial sea, the contiguous zone, the exclusive
economic zone and the continental shelf of an island are determined in accordance with the provisions of this
Convention applicable to other land territory.
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’ Ibid, Article 13

1. A low-tide elevation is a naturally formed area of land which is surrounded by and above water at
low tide but submerged at high tide. Where a low-tide elevation is situated wholly or partly at a distance not
exceeding the breadth of the territorial sea from the mainland or an island, the low-water line on that elevation

may be used as the baseline for measuring the breadth of the territorial sea.
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‘ Statute of the International Court of Justice, Article 38

1. The Court, whose function is to decide in accordance with international law such disputes as are

submitted to it, shall apply:

a. international conventions, whether general or particular, establishing rules expressly recognized by

the contesting states;
b. international custom, as evidence of a general practice accepted as law;,
c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly

qualified publicists of the various nations, as subsidiary means for the determination of rules of law.

2. This provision shall not prejudice the power of the Court to decide a case ex aequo et bono, if the

parties agree thereto.
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in the Caribbean Sea uwawAA Sovereignty over Pedra Branca /Pulau Batu Puteh
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! D.H.N. Johnson, “The Minquiers and Ecrehos Case,” International and Comparative Law Quarterly

vol:3, (April 1954) : 195.
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? Ibid., pp.198,200.
> Ibid.,p. 200.
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Article 1

The Court is requested to determine whether the sovereignty over the islets
and rocks (in so far as they are capable of appropriation) of the Minquiers and

Ecrehos groups respectively belongs to the United Kingdom or the French Republic.

* Ibid,p.204.
* Ibid,p.202.



12

Article 2

Without prejudice to any question as to the burden of proof, the Contracting
Parties agree, having regard to Article 37 of the Rules of Court, that the written

proceedings should consist of

(1) a United Kingdom memorial to be submitted within three months of the

notification of the present Agreement to the Court in pursuance of Article Ill below ;

(2) a French counter-memorial to be submitted within three months of

delivery of the United Kingdom memorial ;

(3) a United Kingdom reply followed by a French rejoinder to be delivered

within such times as the Court may order."

2.1.1.2 WAIUIAE

WednsdinnasauateininlimagisssuseniausemaniansuIH1uNg
Tonnasfiviviialadn gnsadlinganiulngnima madediiundualunsiansanasniy

¢ 6 a ]
1INTT 36 155ANTS 5UE]\‘iﬁ’iﬁfuléiylﬁ']ﬁqmﬁiiui%ﬁﬁﬂﬂﬂﬁ%LV]F‘]

® Article 36

1. The jurisdiction of the Court comprises all cases which the parties refer to it and all matters specially

provided for in the Charter of the United Nations or in treaties and conventions in force.
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" The Minquiers and Ecrehos Case (France/United Kingdom), I.C.J. Reports 1953, p.50. On behalf of the

United Kingdom Government :
"The Court is asked to declare :

That the United Kingdom is entitled under international law to full and undivided sovereignty over all

the Islets and Rocks of the Minquiers and the Ecréhous groups :

(1) by reason of having established the existence of an ancient title supported throughout by effective

possession evidenced by acts which manifest a continuous display of sovereignty over the groups ; alternatively,

(2) by reason of having established title by long continued effective possession alone, such possession

being evidenced by similar acts."

8Ibid,pp.50—51. On behalf of the French Government : "May it please the Court, To adjudge and declare

(1) that France possesses an original title to the islets and rocks of the Minquiers group on the one
hand and the Ecrehos group on the other ;

(2) that France has at all times confirmed this original title by an effective exercise of her sovereignty to
the extent that the character of these islets and rocks lent itself to such an exercise ;

(3) that the United Kingdom has been unable to establish that it had effective possession of these islets
and rocks at the time of the conclusion of the Treaty of Paris of 1259, which made effective possession the
necessary condition for English sovereignty over the various Channel Islands, or at any subsequent period ;

(4) that by the Convention of August snd, 1839, the United Kingdom and France brought into being,
between a line three miles from low water mark on the island of Jersey and an ad hoc line defined in Article | of

the Convention, a zone in which fishery of every type should be common to the subjects of the two countries ;
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(5) that the islets and rocks of the Minquiers and Ecrehos groups, being within the common fishery zone
as so defined, were, in 1839, subjected by the Parties to a régime of common user for fishery purposes, without
the territorial sovereignty over these islets and rocks being otherwise affected by the said Convention ;

(6) that the acts performed by each Party on the islets and rocks subsequently to August 2nd, 1839, are
consequently not capable of being set up against the other Party as manifestations of territorial sovereignty, with
the result that such sovereignty belongs to-day to that one of the Parties to whom it belonged before August
and, 1839 ;

(7) that this 'critical date' would still apply even if the construction put upon the Convention of August
2nd, 1839, by the French Government should be incorrect, since the Government of the United Kingdom was not
unaware of this interpretation or of the possibility it afforded to the Government of the United Kingdom and to
British subjects to benefit from the institution of a common user of the islets and rocks of the two groups for
fishery purposes, as this resulted, in the mind of the French Government, from Article 3 of the Convention of
August 2nd, 1839 ;

(8) that, even if the 'critical date' should be fixed at a date subsequent to August end, 1839, the acts of
possession invoked by the Government of the United Kingdom do not satisfy the conditions required by
international law for the acquisition or preservation of territorial sovereignty ;

(9) that, furthermore, France in the nineteenth and twentieth centuries has performed the acts of
sovereignty required, having regard to the special character of these islets, and has assumed the essential
responsibilities inherent in her sovereignty ;

(I0) that, for these reasons, sovereignty over the islets and rocks of the Minquiers group and the Ecrehos
group respectively belongs, in so far as these islets and rocks are capable of appropriation, to the French
Republic."

’ Ibid,p.52. The Submissions reproduced above and presented by the United Kingdom Government
consist of three paragraphs, the last two being reasons underlying the first, which must be regarded as the final
Submission of that Government. The Submissions of the French Government consist of ten paragraphs, the first
nine being reasons leading up to the last, which must be regarded as the final Submission of that Government.

The Submissions of the Parties should therefore be considered to be as follows :

of the United Kingdom Government,

"that the United Kingdom is entitled under international law to full and undivided sovereignty over all
the Islets and Rocks of the Minquiers and the Ecréhous groups;" of the French Government,

"that, for these reasons, sovereignty over the islets and rocks of the Minquiers group and the Ecrehos
group respectively belongs, in so far as these islets and rocks are capable of appropriation, to the French

Republic".
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1 Ibid, p.52. By Article 1 of the Special Agreement, signed on December 29th, 1950, the Court is

requested

"to determine whether the sovereignty over the islets and rocks (in so far as they are capable of
appropriation) of the Minquiers and Ecrehos groups respectively belongs to the United Kingdom or the French

Republic".

" The Minquiers and Ecrehos Case (France/United Kingdom), I.C.J. Reports 1953,page52 Having thus
been requested to decide whether these groups belong either to France or to the Cnited Kingdom, the Court has
to determine which of the Parties has produced the more convincing proof of title to one or the other of these

groups, or to both of them.
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AuSdnyey1U1Te A.A.1259 (Treaty of Paris 1259)
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v a6
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" Ibid,p.54. In such circumstances it must be examined whether these Treaties, invoked by both Parties,

contain anything which might throw light upon the status of the Ecrehos and the Minquiers.

? Ibid,p.54. The Treaty of Lambeth of 1217, to which the Parties have referred, cannot be said to

contain anything which might elucidate this question.
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14 Ibid,p.54. The Treaty of Paris of 1259, which appears to be the principal Treaty on which the Parties
rely, enumerates in Article 4 all the lands which the King of England should hold in fee of the King of France in
Saintonge beyond the river Charente as well as Bordeaux, Bayonne and Gascony and "all the land which he
holds on this side of the sea of England in fee and in demesne and the islands, if any there be, which the king of
england holds which are of the realm of france, and he shall hold of us as peer of france and duke of Aquitaine".
These terms seem to refer to islands which the King of England held as Duke of Aquitaine, and not to the
Channel Islands. But even assuming that these Islands were also included, the article refers in any case only to
islands, if any there be, which are held by the English King. It does not Say which islands were at that time held
by him.

" Ibid,p.54. Article 6 enumerates all the lands which the King of England relinquished "in any part of the
Realm of france or in the islands, if any are held by us or by our brother or by others in our or their behalf". This
text refers only to islands, if any, which are held by the King of France, without indicating w-hich islands were so
held. From the text itself of this Treaty nothing can therefore be deduced with regard to the status of the

Ecrehos and the Minquiers.
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' Ibid,p.54. The Treaty of Calais of 1360 contain Article 6 a clause providing that the King of England
shall have and hold all islands which he "now holds". This provision must be considered as including those of
the Channel Islands which the King held at that time. But as it is not said which of these Islands were held by the
English King, it is not possible to draw from this text alone any conclusion as to the status of the islets in dispute.
The Treaty of Calais of 1360 contain Article 6 a clause providing that the King of England shall have and hold al1l
islands which he "now holds". This provision must be considered as including those of the Channel Islands which
the King held at that time. But as it is not said which of these Islands were held by the English King, it is not
possible to draw from this text alone any conclusion as to the status of the islets in dispute.

Y Ibid,p.54. The Treaty of Troyes of 1420 contains many far-reaching provisions, but it cannot be said to

provide anything which might throw light upon the present dispute.
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' Ibid,p.55. The Truce of London of 1471 provided in Article 3 that the King of France would not make
any hostile act against the Kingdom of England and other lands specially mentioned, including the Islands "of
guernsey, Jersey and alderney [and] other territories, islands, lands and lordships, which are, or will be, held and
possessed by the said lord King of england or by his subjects".

v Ibid,p.54. The Court would therefore not be justified in drawing from them any conclusion as to
whether the Ecrehos and the Minquiers at the time when these Treaties were signed were held either by the
English or by the French King. This question depends on facts which cannot be deduced from the text of these

Treaties.

% Ibid,p.54. There are, however, other documents which provide some indication as to the possession

of the islets in dispute.
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“ Ibid,p.55. By a Charter of January 14th, 1200, King John of England granted to one of his Barons, Piers
des Préaux, the Islands of Jersey, Guernsey and Alderney "to have and to hold of us by service of three knights'
fees".

# Ibid,p.55. Three years later, by a Charter of 1203, Piers des Préaux granted to the Abbey of Val-Richer
"the island of Escrehou in entirety", stating that the King of England "gave me the islands" (insulas mihi dedit). This
shows that he treated the Ecrehos as an integral part of the fief of the Islands which he had received from the

King.
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» Ibid,p.55. In an Order from the English King of July 5th, 1258, the Sub-Warden of the Islands was

ordered "to guard the islands of Gernere and Geresey, and the king's other islands in his keeping".

# Ibid,p.55. In Letters Patent of the English King, dated June 28th, 1360, it was provided that the
"keeper of the islands of Gerneseye, Jereseye, Serk and Aurneye, and the other islands adjacent thereto" may
have the keeping for a further period.

# Ibid,p.55. A Papal Bull of January 28th, 1500, transferring the Channel Islands from the Diocese of
Coutances to the Diocese of Winchester, mentioned "the Islands of Jersey and Guernsey, Chausey, Alderney,
Herm and Sark", while two commercial Treaties of 1606 and 1655 mentioned only Jersey and Guernsey.

% Ibid,p.55. Having regard to the above-mentioned documents, and particularly to the Charters of 1200
and 1203, and in view of the undisputed fact that the whole of Normandy, including all of the Channel Islands,

was held by the English King in his capacity as Duke of Normandy from 1066 until 1204, there appears to be a
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strong presumption in favour of this British view. If the Ecrehos and Minquiers were never specifically mentioned
in such enumerations, this was probably due to their slisht importance. Even some of the more important Islands,
such as Sark and Herm, were only occasionally mentioned by name in documents of that period, though they
were held by the English King just as were the three largest Islands. The Court does not, however, feel that it can
draw from these considerations alone any definitive conclusion as to the sovereignty over the Ecrehos and the
Minquiers, since this question must ultimately depend on the evidence which relates directly to the possession

of these groups.

z Ibid,p.56. The French Government derives the original title invoked by it from the fact that the Dukes
of Normandy were the vassals of the Kings of France, and that the Kings of England after 1066, in their capacity as
Dukes of Normandy, held the Duchy in fee of the French Kings. It is contended that the Channel Islands became
added to the fiefs of the Duke of Normandy when William Longsword in 933 received the Islands in fee of the
King of France, and that he, as well as his successors, did homage to the French Kings for the whole of

Normandy, including the Islands.

% Ibid,p.56. The United Kingdom Government contends that the feudal title of the French Kings in

respect of Normandy was only nominal. It denies that the Channel Islands were received by the Duke of
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Normandy in fee of the King of France, and that William Longsword or any of his successors ever did homage for
the Islands. It contests the validity, and even the existence, of the Judgment of 1202, and asserts that even if
such a Judgment was validly pronounced against the English King in his capacity as Duke of Normandy, it could

not have the alleged consequences.

29 Ibid,p.56. These opposite contentions are based on more or less uncertain and controversial views as
to w-hat was the true situation in this remote feudal epoch. For the purpose of deciding the present case it is, in
the opinion of the Court, not necessary to solve these historical controversies. The Court considers it sufficient to
state as its view that even if the Kings of France did have an original feudal title also in respect of the Channel
Islands, such a title must have lapsed as a consequence of the events of the year 1204 and following years. Such
an alleged original feudal title of the Kings of France in respect of the Channel Islands could to-day produce no

legal effect, unless it had been replaced by another title valid according to the law of the time of replacement.
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* Ibid,p.56. The French Government further relies on a Judgment of April &th, 1202, of the Court of
France and contends that King John of England was thereby condemned to forfeit all the lands which he held in
fee of the King of France, including the whole of Normandy. On the basis of this historical origin and of the
Judgment of 1202, there is, in the opinion of that Government, a presumption in favour of the present French

claim to sovereignty over the Ecrehos and the Minquiers.

o Ibid,p.56. The United Kingdom Government contends that the feudal title of the French Kings in
respect of Normandy was only nominal. It denies that the Channel Islands were received by the Duke of
Normandy in fee of the King of France, and that William Longsword or any of his successors ever did homage for
the Islands. It contests the validity, and even the existence, of the Judgment of 1202, and asserts that even if
such a Judgment was validly pronounced against the English King in his capacity as Duke of Normandy, it could

not have the alleged consequences.
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32Ibid, pp.56-57, With regard to the Judgment of 1202 invoked by France it is the opinion of the Court
that, whatever view is held as to its existence, validity, scope and consequences, it was not executed in respect
of the Channel Islands, the French Kings having failed to obtain possession of these Islands except for brief
periods. Even if this feudal Judgment, assuming that it was in fact pronounced, was intended to produce legal
effects at that time, it remained in any case inoperative with regard to the Channel Islands. To revive its legal
force to-day by attributing legal effects to it after an interval of more than seven centuries seems to lead far

beyond any reasonable application of legal considerations.
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» Ibid,p.65. Of the manifold facts invoked by the United Kingdom Government, the Court attaches, in
particular, probative value to the acts which relate to the exercise of jurisdiction and local administration and to

legislation.

* Ibid,p.65. In 1826 criminal proceedings were instituted before the Royal Court of Jersey against a
Jerseyman for having shot at a person on the Ecrehos. Similar judicial proceedings in Jersey in respect of criminal
offences committed on the Ecrehos took place in 1881,1883, 1891,1913 and 1921. On the evidence produced the
Court is satisfied that the Courts of Jersey, in criminal cases such as these, have no jurisdiction in the matter of a
criminal offence committed outside the Bailiwick of Jersey, even though the offence be committed by a British
subject resident in Jersey, and that Jersey authorities took action in these cases because the Ecrehos were
considered to be within the Bailiwick. These facts show therefore that Jersey courts have exercised criminal

jurisdiction in respect of the Ecrehos during nearly a hundred years.
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. Ibid,p.65. Since about 1820, and probably earlier, persons from Jersey have erected and maintained
some habitable houses or huts on the islets of the Ecrehos, where they have stayed during the fishing season.
Some of these houses or huts have, for the purpose of parochial rates, been included in the records of the Parish
of St. Martin in Jersey, which have been kept since 1889, and they have been assessed for the levying of local

taxes.

% Ibid,p.66. In 1884, a custom-house was established in the Ecrehos by Jersey customs authorities. The
islets have been included by Jersey authorities within the scope of their census enumerations, and in 1901 an

official enumerator visited the islets for the purpose of taking the census.

* Ibid,p.66. These various facts show that Jersey authorities have in several ways exercised ordinary

local administration in respect of the Ecrehos during a long period of time.
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% Ibid,p.66. By a British Treasury Warrant of 1875, constituting Jersey as a Port of the Channel Islands,
the "Ecrehou Rocks" were included within the limits of that port. This legislative Act was a clear manifestation of
British sovereignty over the Ecrehos at a time when a dispute as to such sovereignty had not yet arisen. The
French Government protested in 1876 on the ground that this Act derogated from the Fishery Convention of
1839. But this protest could not deprive the Act of its character as a manifestation of sovereignty.

* Joid.

“ Ioid.

“ Ibid,p.67. The Court further finds that British authorities during the greater part of the nineteenth
century and in the twentieth century have exercised State functions in respect of the group. The French
Government, on the other hand, has not produced evidence showing that it has any valid title to the group. In
such circumstances it must be concluded

that the sovereignty over the Ecrehos belongs to the United Kingdom.
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2 Ibid,p.68. The United Kingdom Government has further invoked a Judgment of 1692 of the Royal
Court of Jersey in litigation between the English King and the guardian of the Seigneur of the fief of Samares in
Jersey, concerning goods shipwrecked on the rocks of the Minquiers. The Court decided that the goods should be
shared between the two litigants and the salvors, each taking a third, and it based this decision on "certain
Letters" of the King's Privy Council of 1620 and on an Act of 1632. As these documents are not produced, it
cannot be seen on what ground the Judgment was based. It is therefore not possible to draw from this Judgment
any conclusion supporting the British claim to the Minquiers.

“ Ibid.
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“ Ibid,pp.68-69. In 1779 the Jersey Piers and Harbours Cornmittee made an order for subsidizing the
owner of a boat for the use of his boat and for services rendered by him and his crew "who have been at the
Minquiers for the purpose of helping and saving persons who, there was reason to think, had been shipwrecked
there”. This shows that the Committee was interested in ensuring such services at the Minquiers, but it can
hardly be considered as a measure by which authority was exercised in respect of the islets, nor can it be
concluded that the Committee made the grant only because it be considered the Minquiers to be a part of
Jersey.

® Ibid,p.69. The further evidence produced by the United Kingdom Government in respect of the
Minquier is of the same character as that considered above in connection with its claim to the Ecrehos. As
already mentioned the law of Jersey has for centuries required the holding of an inquest on corpses found
within the Bailwick. Such inquests on corpses found at the Minquier were held in 1850, 1938 and 1948 and show

that jurisdiction was exercised in respect of these islet.
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“ Ibid,p.69. In 1999 Jersey customs authorities established in the Minquiers a custom-house with the
arms of Jersey . The islets have been included by Jersey authorities within the scope of their census
enumerations, and in 1921 and official enumerator visited the islets foe the purpose of taking the census.

47Ibid,p.69 There various facts show that Jersey authorities have in several ways exercised ordinary local
administration in respect of the Minquier during a long period of time.

b Ibid,p.70. The evidence thus produced by the United Kingdom Government shows in the opinion of
the Court that the Minquiers in the beginning of the seventeenth century were treated as a part of the fief of
Noirmont in Jersey, and that British authorities during a considerable part of the nineteenth century and in the
twentieth century have exercised State functions in respect of this group.

49 Ibid,p.70. The French Government further contends that since 1861 it has assumed the sole charge of
the lighting and buoying of the Minquiers for more than 75 years, without having encountered any objection from

the United Kingdom Government. The buoys were placed outside the reefs of the group and purported to aid
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navigation to and from French ports and protect shipping against the dangerous reefs of the Minquiers. In 1888 a
French mission, appointed to make a hydrographic survey of the islets, erected provisional beacons on several of
them to facilitate the survey.

> Ibid,pp.70-71. The French Government has also relied on the fact that the French Prime minister and
the Air Mjnister in 1938 travelled to the Minquiers in order to inspect the buoying, and that a Frenchman in 1939
erected a house on one of the islets with a subsidy from the Mayor of Granville. It has finally referred to certain
recent hydro-electric projects for the installation of tidal power plants in the Bay of Mont-Saint-Michel and the
region of the Minquiers islets.

o Ibid,p.70. The Court does not find that the facts, invoked by the French Government, are sufficient to
show that France has a valid title to the Minquiers. As to the above-mentioned acts from the nineteenth and
twentieth centuries in particular, including the buoying outside the reefs of the group, such acts can hardly be
considered as sufficient evidence of the intention of that Government to act as sovereign over the islets ; nor are
those acts of such a character that they can be considered as involving a manifestation of State authority in

respect of the islets.
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> Ibid,p.72. In such circumstances, and having regard to the view expressed above with regard to the
evidence produced by the United Kingdom Government, the Court is of opinion that the sovereignty over the
Minquiers belongs to the United Kingdom.

> Ibid,p.72. finds that the sovereignty over the islets and rocks of the Ecrehos and Minquiers groups, in

so far as these islets and rocks are capable of appropriation, belongs to the United Kingdom.
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*'Case Concerning Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), I.C.J. Reports
2002, p.634, para.15.
“Ibid., p.637 paralé.
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% Article 36

1. The jurisdiction of the Court comprises all cases which the parties refer to it and all matters specially

provided for in the Charter of the United Nations or in treaties and conventions in force.
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o Ibid., p.633 paral2. the Government of the Republic of Indonesia requests the Court to adjudge and
declare that :

(a) sovereignty over Pulau Ligitan belongs to the Republic of Indonesia; and

(b) sovereignty over Pulau Sipadan belongs to the Republic of Indonesia

. Ibid., p.633 paral2. Malaysia respectfully requests the Court to adjudge and declare that sovereignty

over Pulau Ligitan and Pulau Sipadan belongs to Malaysia."
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“From 4°10' north latitude on the east Coast the boundary-line shall

be continued eastward along that parallel across the Island of Sebatik; that

portion of the island situated the north of that parallel shall belong unreservedly to

® Case Concerning Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), I.C.J. Reports
2002, p.643, para 34. As the Court has just noted, Indonesia's main claim is that sovereignty over the islands of
Ligitan and Sipadan belongs to it by virtue of the 1891 Convention. Indonesia maintains that "[tthe Convention, by
its terms, its context, and its object and purpose, established the 4" 10" N parallel of latitude as the dividing line
between the Parties' respective possessions in the area now in question". It States in this connection that its
position is not that "the 1891 Convention line was from the outset intended also to be, or in effect was, a
maritime boundary. . . east of Sebatik island" but that "the line must be considered an allocation line: land areas,
including islands located to the north of 4" 10" N latitude were. . . considered to be British, and those lying to the
south were Dutch". As the disputed islands lie to the south of that parallel, "[iltt therefore follows that under the

Convention title to those islands vested in the Netherlands, and now vests in Indonesia".



40

the British North Borneo Company, and the portion south of that parallel to the

Netherlands.”64

IS U

drunnaleliudsin fodrwedulafidefidnunzdidunazinizduisuy
mmﬁam‘luay ey A.A.1891  MI0LONANTNITUNIN ﬁ%@Laﬂmiﬁ%’ammay”ﬁgm Tai
aunsniatvayunsaameinmle usafediesuiedl eudynn A.A.1891 Aina
LAAINTLUNIALALNIIATOUATBIUMNIEUDSIdEIUasINE Sebatik  FaduuULIALAY

'
= U

[ 1 \ & 65
mﬂmquwmmuaaﬂmmLszebahk NIUU

G aa & 1 ) 9] PN o v = v a 66
ﬁqaLﬁu’J’]@ﬂimﬂJﬂ’mMLﬁu'lﬂmi\'iﬂus[,us“@umLﬂEJ'JﬂULﬁULGUWLL@UQQW@QWV’]T]@J

wzdulaiidediuin Wduaziign 4°10' wile Milwduanuan aufissylilunies 4 ves

o Ibid,p.645,para 36. Indonesia relies essentially on Article IV of the 1891 Convention in support of its

claim to the islands of Ligitan and Sipadan. That provision reads as follows:

"From 4" 10' north latitude on the east Coast the boundary-line shall be continued eastward along that
parallel, across the Island of Sebittik: that portion of the island situated to the north of that parallel shall belong

unreservedly to the British North Borneo Company, and the portion south of that parallel to the Netherlands."
The Parties disagree over the interpretation to be given to that provision.

65Ibid, p.644,para 35. For its part, Malaysia considers that Indonesia's claim to Ligitan and Sipadan finds
no support in either the text of the 1891 Convention or in its travaux préparatoires, or in any other document
that may be used to interpret the Convention. Malaysia points out that the 1891 Convention, when seen as a
whole, clearly shows that the parties sought to clarify the boundary between their respective land possessions on
the islands of Borneo and Sebatik, since the line of delimitation stops at the easternmost point of the latter
island. It contends that "the ordinary and natural interpretation of the Treaty, and relevant rules of law, plainly
refute” Indonesia's argument and adds that the ratification of the 1891 Convention and its implementation,

notably through the 1915 Agreement, do not support Indonesia's position.

* Ibid,p.645,para 36.
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o Ibid,p.645,para 37. The Court notes that Indonesia is not a party to the Vienna Convention of 23 May
1969 on the Law of Treaties; the Court would nevertheless recall that, in accordance with customary
international law, reflected in Articles 31 and 32 of that Convention: "a treaty must be interpreted in good faith in
accordance with the ordinary meaning to be given to its terms in their context and in the light of its object and
purpose. Interpretation must be based above all upon the text of the treaty. As a supplementary measure
recourse may be had to means of interpretation such as the preparatory work of the treaty and the
circumstances of its conclusion.” (Territorial Dispute (Libyan Arab JamahiriyalChad), Judgment, I. C. J. Reports 1994,
pp. 21-22, para. 41 ; see also Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v.
Bahrain), Jurisdiction and Admissibility, Judgment, I. C. J. Reports 1995, p. 18, para. 33; Oil Platforms (Islamic
Republic of Iran v. United States of' America), Preliminary Objection, Judgment, I. C. J. Reports 1596 (11), p. 8 12,

para. 23 ; KasikililSedudu Island (Botswana Namibia), Judgment, I.C.J. Reports 1999 (11), p. 1059, para. 18.)

o Ibid, p.646,para 38. The Court will now proceed to the interpretation of Article IV of the 1891

Convention in the light of these rules.
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# Ibid,p.646,para 39. With respect to the terms of Article IV, Indonesia maintains that this Article
contains nothing to suggest that the line stops at the east coast of Sebatik Island. On the contrary, it contends
that "the stipulation that the line was to be 'continued' eastward along the prescribed parallel[, across the island
of Sebatik,] requires a prolongation of the line so far as was necessary to achieve the Convention's purposes". In
this respect, Indonesia points out that had the parties to the Convention intended not to draw an allocation line
out to sea to the east of Sebatik but to end the line at a point on the coast, they would have stipulated this

expressly, as was the case in Article Il

Moreover, Indonesia notes a difference in punctuation between the Dutch and English texts of Article IV
of the Convention, both texts being authentic (see paragraph 36 above), and bases itself on the English text,

which reads as follows:

"From 4" 10' north latitude on the east coast the boundary-line shall be continued eastward along that
parallel, across the Island of Sebittik: that portion of the island situated to the north of that parallel shall belong

unreservedly to the British North Borneo Company, and the portion south of that parallel to the Netherlands."

Indonesia emphasizes the colon in the English text, claiming that it is used to separate two provisions of

which the second develops or illustrates the first. It thus contends that the second part of the sentence,
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preceded by the colon, "is essentially a subsidiary part of the sentence, filling out part of its meaning, but not

distorting the clear sense of the main clause, which takes the line out to sea along the 4" 10' N parallel".

0 Ibid,p.646-647,para 40. Malaysia, for its part, contends that when Article IV of the 1891 Convention
provides that the boundary line continues eastward along the parallel of 4" 10" north, this simply means "that the
extension starts from the east coast of Borneo and runs eastward across Sebatik, incontrast with the main part of
the boundary line, which starts at the same point, but runs westwards". According to Malaysia, the plain and
ordinary meaning of the words "across the Island of Sebittik" is to describe, "in English and in Dutch, a line that
crosses Sebatik from the West coast to the east coast and goes no further". Malaysia moreover rejects the idea
that the parties to the 1891 Convention intended to establish an "allocation perimeter”, that is to Say a
"theoretical line drawn in the high seas under a convention which enables sovereignty over the islands lying

within the area in question to be apportioned between the parties".

Malaysia adds that "allocation perimeters" cannot be presumed where the text of a treaty remains

silent in such respect, as in the case of the 1891 Convention, which contains no such indication.

In regard to the difference in punctuation between the Dutch and English texts of Article IV of the
Convention, Malaysia, for its part, relies on the Dutch text, which reads as follows: "Van 4" 10" noorder breedte ter
oostkust zal de grenslijn oostwaarts vervolgd worden langs die parallel over het eiland Sebittik; het gedeelte van
dat eiland dat gelegen is ten noorden van die parallel zal onvoorwaardelijk toebehooren aan de Britsche Noord

Borneo Maatschappij, en het gedeelte ten zuiden van die parallel aan Nederland."
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Malaysia contends that the drafting of this provision as "a single sentence divided into two parts only by a semi-
colon indicates the close grammatical and functional connection between the two parts". Thus, in Malaysia's
view, the second clause of the sentence, which relates exclusively to the division of the island of Sebatik,

confirms that the words "across the Island of Sebittik" refer solely to that island.

" Ibid, p.647,paradl. The Court notes that the Parties differ as to how the preposition "across" (in the
English) or "over" (in the Dutch) in the first sentence of Article IV of the 1891 Convention should be interpreted. It
acknowledges that the word is not devoid of ambiguity and is capable of bearing either of the meanings given to
it by the Parties. A line established by treaty may indeed pass "across" an island and terminate on the shores of
such island or continue beyond it. The Parties also disagree on the interpretation of the part of the same
sentence which reads "the boundary-line shall be continued eastward along that parallel [4" 10" north]". In the
Court's view, the phrase "shall be continued" is also not devoid of ambiguity. Therefore, when Article IV provides
that "the boundaryline shall be continued" again from the east coast of Borneo along the 4" 10' N parallel and
across the island of Sebatik, this does not, contrary to Indonesia's contention, necessarily mean that the line
continues as an allocation line beyond Sebatik.

The Court moreover considers that the difference in punctuation in the two versions of Article IV of the
1891 Convention does not as such help elucidate the meaning of the text with respect to a possible extension of

the line out to sea, to the east of Sebatik Island.
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z Ibid,p.648,para 44. Indonesia asserts that the context of the 1891 Convention supports its
interpretation of Article IV of that instrument. In this regard, Indonesia refers to the "interaction" between the
British Government and the Dutch Government concerning the map accompanying the Explanatory Memorandum
annexed by the latter to the draft Law submitted to the States-General of the Netherlands with a view to the
ratification of the 1891 Convention and the "purpose of [which] was to explain to the States-General the
significance of a proposed treaty, and why its conclusion was in the interests of The Netherlands'. Indonesia
contends that this map, showing the prolongation out to sea to the east of Sebatik of the line drawn on land
along the 4" 10' north parallel, was forwarded to the British Government by its own diplomatic agent and that it
was known to that Government. In support of this Indonesia points out that "Sir Horace Rumbold, the British
Minister at The Hague, sent an official despatch back to the Foreign Office on 26 January 1892 with which he sent
two copies of the map: and he drew specific attention to it". According to Indonesia, this official transmission did
not elicit any reaction from the Foreign Office. Indonesia accordingly concludes that this implies Great Britain's
"irefutable acquiescence in the depiction of the Convention line", and thereby its acceptance that the 1891

Convention divided up the islands to the east of Borneo between Great Britain and the Netherlands.
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” Ibid,p.649, para 45. For its part, Malaysia contends that the map attached to the Dutch Government's
Explanatory Memorandum cannot be regarded as an element of the context of the 1891 Convention. In
Malaysia's view, that rnap was prepared exclusively for internal purposes. Malaysia notes in this respect that the
rmap was never promulgated by the Dutch authonties and that neither the Government nor the Parliament of the

Netherlands sought to incorporate it into the Convention; the Dutch act of ratification says nothing to such effect.

Malaysia moreover argues that the map in question was never the subject of negotiations between the
two Governments and was never officially communicated by the Dutch Government to the British Government.
Malaysia adds that, even if the British Government had been made aware of this rnap through the intermediary of
its Minister in The Hague, the circumstances "did not call for any particular reaction, as the rnap had not been
mentioned in the parliamentary debate and no one had noted the extension of the boundary-line out to sea".
Malaysia concludes from this that the map in question was not "an Agreement or an Instrument 'accepted by the

(]

other party and related to the treaty' ".

" Ibid,p.650,para 47. The Court notes that the rnap shows only a number of islands situated to the
north of parallel 4" 10'; apart from a few reefs, no island is shown to the south of that line. The Court accordingly
concludes that the Members of the Dutch Parliament were almost certainly unaware that two tiny islands lay to
the south of the parallel and that the red line might be taken for an allocation line. In this regard, the Court
notes that there is nothing in the case file to suggest that Ligitan and Sipadan, or other islands siich as Mabul,
were territories disputed between Great Britain and the Netherlands at the time when the Convention was
concluded. The Court cannot therefore accept that the red line was extended in order to settle any dispute in

the waters beyond Sebatik, with the consequence that Ligitan and Sipadan were attributed to the Netherlands.
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” Ibid,p.650,para 48. Nor can the Court accept Indonesia's argument regarding the legal value of the

map appended to the Explanatory Memorandum of the Dutch Government.

The Court observes that the Explanatory Memorandum and rnap were never transmitted by the Dutch
Government to the British Government, but were simply forwarded to the latter by its diplomatic agent in The
Hague. Sir Horace Rumbold. This agent specified that the rnap had been published in the Official Journal of the
Netherlands and formed part of a Report presented to the Second Chamber of the States-General. He added that
"the rnap seems to be the only interesting feature of a document which does not otherwise call for special
comment". However, Sir Horace Rumbold did not draw the attention of his authorities to the red line drawn on
the rnap among other lines. The British Government did not react to this internal transmission. In these
circumstances, such a lack of reaction to this line on the rnap appended to the Memorandum cannot be deemed

to constitute acquiescence in this line.

° Ibid,p.651,para 49. Turning to the object and purpose of the 1891 Convention, Indonesia argues that
the parties' intention was to draw an allocation line between their island possessions in the north-eastern region

of Borneo, including the islands out at sea.
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Indonesia puts forward a number of other arguments to justify its interpretation of the Convention's
object and purpose. It points out that "in the preamble to the 1891 Convention the parties stated that they were
'desirous of defining the boundaries' (in the plural) between the Dutch and British possessions in Borneo" and
argues that this must be taken to mean not only the island of Borneo itself but also other island territories.
Indonesia thus contends that the line established by Article IV of the Convention concerned not only the islands
which are the subject of the dispute now before the Court but also other islands in the area. Moreover, Indonesia
notes that, while Article IV did not establish an endpoint for the line - providing for the line to extend eastward of

the island of Sebatik -, that does not mean that the line extends indefinitely eastward.

" Ibid.

" Ibid,p.652,para 50. Malaysia, on the other hand, maintains that the object and purpose of the 1891
Convention, as shown by its preamble, were to "defin[e] the boundaries between the Netherlands possessions in
the island of Borneo and the States in that island which are under British protection”. Referring to the provisions

concerning the island of Sebatik, Malaysia moreover adds that one of the concerns of the negotiators of the
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Convention was also to ensure access to the rivers - the only possible means at the time of penetrating the
interior of Borneo - and freedom of navigation. Malaysia thus concludes that the 1891 Convention, when read as
a whole, reveals unambiguously that "it was intended to be a land boundary treaty", as nothing in it suggests that
it was intended to divide sea areas or to allocate distant offshore islands.

79Ibid,p.652,para 51. The Court considers that the object and purpose of the 1891 Convention was the
delimitation of boundaries between the parties' possessions within the island of Borneo itself, as shown by the
preamble to the Convention, which provides that the parties were "desirous of defining the boundaries between
the Netherland possessions in the lIsland of Borneo and the States in that islatzd which are under British
protection" (emphasis added by the Court). The Court does not find anything in the Convention to suggest that
the parties intended to delimit the boundary between their possessions to the east of the islands of Borneo and
Sebatik or to attribute sovereignty over any other islands. As far as the islands of Ligitan and Sipadan are
concerned, the Court also observes that the terms of the preamble to the 1891 Convention are difficult to apply
to these islands as they were little known at the time, as both Indonesia and Malaysia have acknowledged, and
were not the subject of any dispute between Great Britain and the Netherlands.

% Ibid,pp.652-653,para 52. The Court accordingly concludes that the text of Article IV of the 1891
Convention, when read in context and in the light of the Convention's object and purpose, cannot be interpreted
as establishing an allocation line determining sovereignty over the islands out to sea, to the east of the island of

Sebatik.
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o Ibid,p.653,para 54. In Indonesia's view, there can be no doubt that during the negotiations leading up
to the signature of the Convention the two parties, and in particular Great Britain, envisaged a line continuing out
to sea to the east of the island of Borneo. In support of this argument, Indonesia submits several maps used by
the parties' delegations during the negotiations. It considers that these maps "show a consistent pattern of the
line of proposed settlement, wherever it might finally run, being extended out to sea along a relevant parallel of
latitude".

. Ibid,p.653-654,para 55. Malaysia rejects Indonesia's analysis of the travaux préparatoires. In its view,
"the consideration of the boundary on the coast never extended to cover the islands east of Batu Tinagat".
Malaysia further considers that the travaux préparatoires of the 1891 Convention make clear that the line
proposed to divide Sebatik Island "was a boundary line, not an allocation line", that the line "was adopted as a
compromise only after the 4" 10' N line was agreed as a boundary line for the mainland of Borneo", and that the

line in question "related only to the island of Sebatik and not to other islands well to the east".
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& Ibid,p.655,para 57. During the negotiations, the parties used various sketch-maps to illustrate their
proposals and opinions. Some of these sketch-maps showed lines drawn in pencil along certain parallels and
continuing as far as the margin. Since the reports accompanying the sketch-maps do not provide any further
explanation, the Court considers that it is impossible to deduce anything at all from the length of these lines.

. Ibid,p.655,para 58. The Court concludes from the foregoing that neither the travaux préparatoires of
the Convention nor the circumstances of its conclusion can be regarded as supporting the position of Indonesia
when it contends that the parties to the Convention agreed not only on the course of the land boundary but

also on an allocation line beyond the east Coast of Sebatik.
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85 Ibid, pp.656-657 para62. In Indonesia's view, the 1893 amendment to the 1850 and 1878 Contracts of
Vassalage with the Sultan of Bulungan provides a further indication of the interpretation given by the Netherlands
Government to the 1891 Convention. It asserts that the aim of the amendment was to redefine the territorial
extent of the Sultanate of Bulungan to take into account the provisions of the 1891 Convention. According to the
new definition of 1893, "[tlhe Islands of Tarakan and Nanoekan and that portion of the Island of Sebitik, situated
to the south of the above boundary-line . . . belong to Boeloengan, as well as the small islands belonging to the
above islands, so far as they are situated to the south of the boundary-line . . .". According to Indonesia, this text
indicates that the Netherlands Government considered in 1893 that the purpose of the 1891 Convention was to
establish, in relation to islands, a line of territorial attribution extending out to sea. Indonesia adds that the British
Government showed acquiescence in this interpretation, because the text of the 1893 amendment was officially
communicated to the British Government on 26 February 1895 without meeting with any reaction.

% Ibid, p.657 para63. Malaysia observes that the small islands referred to in the 1893 amendment are
those which "belong" to the three expressly designated islands, namely Tarakan, Nanukan and Sebatik, and which
are situated to the south of the boundary thus determined. Malaysia stresses that it would be fanciful "to see this

as establishing an allocation perimeter projected 50 miles out to sea".
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o Ibid, p.657 para6d. The Court observes that these three islands are surrounded by many smaller
islands that could be said to "belong" to them geographically. The Court, however, considers that this cannot
apply to Ligitan and Sipadan, which are situated more than 40 nautical miles away from the three islands in
question. The Court observes that in any event this instrument, whatever its true scope may have been, was res
inter alios acta for Great Britain and therefore it could not be invoked by the Netherlands in its treaty relations

with Great Britain.

% Ibid,p.668,para 92. The Court ultimately comes to the conclusion that Article IV, interpreted in its
context and in the light of the object and purpose of the Convention, determines the boundary between the two
Parties up to the eastern extremity of Sebatik Island and does not establish any allocation line further eastwards.

That conclusion is confirmed by the subsequent conduct of the parties to the 1891 Convention.
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® Ibid,p.669,para 94. Indonesia contended during the second round of the oral proceedings that, if the
Court were to dismiss its claim to the islands in dispute on the basis of the 1891 Convention, it would
nevertheless have title as successor to the Netherlands, which in turn acquired its title through contracts with the

Sultan of Bulungan, the original title-holder.

% Ibid, p.669 para95. Malaysia contends that Ligitan and Sipadan never belonged to the possessions of

the Sultan of Bulungan.
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91Ibid., p.669 para.96. The Court observes that it has already dealt with the various contracts of
vassalage concluded between the Netherlands and the Sultan of Bulungan when it considered the 1891
Convention. It recalls that in the 1878 Contract the island possessions of the Sultan were described as "Terekkan
rarakan], Nanoekan manukan] and Sebittikh [Sebatik], with the islets belonging thereto". The Court further recalls
that it stated above that the words "the islets belonging thereto" can only be interpreted as referring to the small
islands lying in the immediate vicinity of the three islands which are mentioned by name, and not to islands
which are located at a distance of more than 40 nautical miles. The Court therefore cannot accept Indonesia's
contention that it inherited title to the disputed islands from the Netherlands through these contracts, which

stated that the Sultanate of Bulungan as described in the contracts formed part of the Netherlands Indies.

. Ibid,p.670,para 100. Concerning the transfer of sovereignty over the islands of Ligitan and Sipadan by

the Sultan of Sulu to Spain, Malaysia asserts that "Article 1 of the Protocol [confirming the Bases of Peace and
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Capitulation] of 22 July 1878 declared 'as beyond discussion the sovereignty of Spain over all the Archipelago of

Sulu and the dependencies thereof ".

* Para 101 Indonesia responds that there is no evidence to show that Ligitan and Sipadan were ever
Spanish possessions. In support of this assertion, Indonesia maintains that the disputed islands were not identified
in any of the agreements concluded between Spain and the Sultan. It further cites the 1885 Protocol concluded
by Spain, Germany and Great Britain, Article 1 of which provided: "The Governrnents of Germany and Great Britain
recognize the sovereignty of Spain over the places effectively occupied. as well as over those places not yet so
occupied, of the archipelago of Sulu (Jolo)." According to Indonesia, Spain however never actually occupied the
islands of Ligitan and Sipadan after the conclusion of the 1885 Protocol and, accordingly, was never in a position
to give such notice to the other contracting parties.

” Ibid,p.675,para 111. Turning now to the alleged transfer of title over Ligitan and Sipadan to Spain, the
Court notes that in the Protocol between Spain and Sulu Confirming the Bases of Peace and Capitulation of 22

July 1878 the Sultan of Sulu definitively ceded the "Archipelago of Sulu and the dependencies thereof' to Spain.
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In the Protocol of 7 March 1885 concluded between Spain, Germany and Great Britain, the Spanish Government
relinquished, as far as regarded the British Government, all claims of sovereignty over the territory of North
Borneo and the neighbouring islands within a zone of 3 marine leagues, mentioned in the 1878 Dent von
Overbeck grant, whereas Great Britain and Germany recognized Spanish sovereignty over "the places effectively
occupied, as well over those places not yet so occupied, of the Archipelago of Sulu (Jolo), of which the
boundaries are determined in Article 2". Article 2 contains the rather vague definition mentioned in paragraph 109

above.

. Ibid, pp.675-676,para 113-114. The Court therefore cannot but conclude that there is no evidence
that Spain considered Ligitan and Sipadan as covered by the 1878 Protocol between Spain and the Sultan of Sulu
or that Germany and Great Britain recognized Spanish sovereignty over them in the 1885 Protocol.

The Court, therefore, is of the opinion that Spain was the only State which could have laid claim to
Ligitan and Sipadan by virtue of the relevant instruments but that there is no evidence that it actually did so. It
further observes that at the time neither Great Britain, on behalf of the State of North Borneo, nor the

Netherlands explicitly or implicitly laid claim to Ligitan and Sipadan.

% Ibid,p.671,para 102. Concerning the transfer by Spain to the United States of Ligitan and Sipadan,
Malaysia maintains that it was generally recognized that those islands were not covered by the allocation lines
laid down in the 1898 Treaty of Peace; Malaysia claims that the Sultan of Sulu nevertheless expressly recognized
United States sovereignty over the whole Sulu Archipelago and its dependencies by an Agreement dated 20

August 1899. According to Malaysia, that omission from the 1898 Treaty of Peace was remedied by the 1900
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Treaty between Spain and the United States ceding to the latter "any and all islands belonging to the Philippine

Archipelago . . . and particularly . . . the islands of Cagayan Sulu and Sibutu and their dependencies".

7 Ibid,p.672,para 104. Indonesia responds that the 1900 Treaty only concerned those islands belonging
to the Philippine Archipelago lying outside the line agreed to in the 1898 Treaty of Peace and that the 1900
Treaty provided that in particular the islands of Cagayan Sulu, Sibutu and their dependencies were amongst the
territories ceded by Spain to the United States. However, according to Indonesia, Ligitan and Sipadan cannot be
considered part of the Philippine Archipelago, nor can they be viewed as dependencies of Cagayan Sulu and
Sibutu, which lie fat to the north. Thus, the disputed islands could not have figured among the territories which
Spain allegedly ceded to the United States under the 1898 and 1900 Treaties. Indonesia adds that its position is
supported by subsequent events. According to it, the United States was uncertain as to the precise extent of the
possessions it had obtained from Spain.

* Para115-116 The next link in the chain of transfers of title is the Treaty of 7 November 1900 between
the United States and Spain, by which Spain "relinquish[ed] to the United States all title and claim of title . . . to
any and all islands belonging to the Philippine Archipelago”. Mention was made in particular of the islands of
Cagayan Sulu and Sibutu, but no other islands which were situated closer to the coast of North Borneo were

mentioned by name.

The Court first notes that, although it is undisputed that Ligitan and Sipadan were not within the scope
of the 1898 Treaty of Peace, the 1900 Treaty does not specify islands, apart from Cagayan Sulu and Sibutu and

their dependencies,that Spain ceded to the United States.
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7 Ibid,p.673,para 105. Malaysia points out that under the 1930 Convention "all islands to the north and
east of the line were to belong to the Philippine Archipelago and all islands to the south and west were to
belong to the State of Borneo". In Malaysia's view, since Ligitan and Sipadan clearly lie to the south and West of
the 1930 line, it fellows that they were formally transferred to North Borneo under British protection. Malaysia
makes the further point that the 1930 Convention was published both by the United States and by Great Britain
and also in the League of Nations Treaty Series, and that it evoked "no reaction from the Netherlands, though

one might have been expected if the islands disposed of by it were claimed by the Netherlands".

100Ibid,|oara106 Indonesia contends that the negotiations leading up to the conclusion of the 1930
Convention focused solely on the status of the Turtle Islands and the Mangsee Islands. It observes that, in any
event, the southern limits of the boundary fixed by the 1930 Convention lay well to the north of latitude 4" 10'

north and thus well to the north of Ligitan and Sipadan.
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o Ibid,para 119-120 This temporary arrangement lasted until 2 January 1930, when a Convention was
concluded between Great Britain and the United States in which a line was drawn separating the islands
belonging to the Philippine Archipelago on the one hand and the islands belonging to the State of North Borneo
on the other hand. Article Ill of that Convention stated that all islands to the south and West of the line should
belong to the State of North Borneo. From a point well to the north-east of Ligitan and Sipadan, the line
extended to the north and to the east. The Convention did not mention any island by name apart from the
Turtle and Mangsee Islands, which were declared to be under United States sovereignty.

By concluding the 1930 Convention, the United States relinquished any claim it might have had to
Ligitan and Sipadan and to the neighbouring islands. But the Court cannot conclude either from the 1930
Convention or from any document emanating from the United States Administration in the intervening period
that the United States did claim sovereignty over these islands. It can, therefore, not be said with any degree of
certainty that by the 1930 Convention the United States transferred title to Ligitan and Sipadan to Great Britain, as
Malaysia asserts.

para 122 The State of North Borneo was transformed into a colony in 1946. Subsequently, by virtue
of Article IV of the Agreement of 9 July 1963, the Government of the United Kingdom agreed to take "such steps
as [might] be appropriate and available to them to secure the enactment by the Parliament of the United
Kingdom of an Act providing for the relinquishmenk . . of Her Britannic Majesty's sovereignty and jurisdiction in

respect of North Borneo, Sarawak and Singapore" in favour of Malaysia.
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1 Ibid,p.674,para 108. The Court notes at the outset that the islands in dispute are not mentioned by
name in any of the international legal instruments presented by Malaysia to prove the alleged consecutive

transfers of title.

o Ibid,para 124. In view of the foregoing, the Court concludes that it cannot accept Malaysia's
contention that there is an uninterrupted series of transfers of title from the alleged original title-holder, the
Sultan of Sulu, to Malaysia as the present one. It has not been established with certainty that Ligitan and Sipadan
belonged to the possessions of the Sultan of Sulu nor that any of the alleged subsequent title-holders had a
treaty based title to these two islands. The Court can therefore not find that Malaysia has inherited a treaty-

based title from its predecessor, the United Kingdom of Great Britain and Northern Ireland.
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mzv‘iﬁménﬁaxlﬁﬁmasiaﬂmﬁul,mﬂﬁﬁy’uqLaa L. F. E. Goldie, "The Critical Date " International and Comparative
Law Quarterly vol.12(October 1968).

100 Ibid,p.679,para 128. Indonesia points out that, during the 1969 negotiations on the delimitation of
the respective continental shelves of the two States, Malaysia raised a claim to sovereignty over Ligitan and
Sipadan Islands. According to Indonesia, it was thus at that time that the "critical date" arose in the present
dispute. It contends that the two Parties undertook, in an exchange of letters of 22 September 1969, to refrain
from any action which might alter the status quo in respect of the disputed islands. It asserts that from 1969 the
respective claims of the Parties therefore find themselves "legally neutralized", and that, for this reason, their

subsequent statements or actions are not relevant to the present proceedings.
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o Ibid,p.679,para 129. With respect to the critical date, Malaysia begins by asserting that prior to the
1969 discussions on the delimitation of the continental shelves of the Parties, neither Indonesia nor its
predecessors had expressed any interest in or claim to these islands. It however emphasizes the importance of
the critical date, not so much in relation to the admissibility of evidence but rather to "the weight to be given to
it". Malaysia therefore asserts that a tribunal may always take into account post-critical date activity if the party
submitting it shows that the activity in question started at a time prior to the critical date and simply continued
thereafter.

108 Ibid,p.682,para 135. The Court further observes that it cannot take into consideration acts having
taken place after the date on which the dispute between the Parties crystallized unless such acts are a normal
continuation of prior acts and are not undertaken for the purpose of improving the legal position of the Party
which relies on them (see the Arbitral Award in the Palena case, 38 International Law Reports (ILR), pp. 79-80).

The Court will, therefore, primarily, analyse the effectivités which date from the period before 1969, the year in

which the Parties asserted conflicting claims to Ligitan and Sipadan.
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109Ibid,pp.<’>79—680,|oara 130. In support of its arguments relating to effectivités, Indonesia cites patrols in
the area by vessels of the Dutch Royal Navy. It refers to a list of Dutch ships present in the area between 1895
and 1928, prepared on the basis of the reports on the colonies presented each year to Parliament by the Dutch
Government ("Koloniale Verslagen"), and relies in particular on the presence in the area of the Dutch destroyer
Lynx in November and December 1921. Indonesia refers to the fact that a patrol team of the Lynx went ashore
on Sipadan and that the plane carried aboard the Lyn.r traversed the air space of Ligitan and its waters, whereas

the 3-mile zones of Si Amil and other islands under British authority were respected. Indonesia considers that the
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report submitted by the commander of the Lynx to the Commander Naval Forces Netherlands Indies after the
voyage shows that the Dutch authorities regarded Ligitan and Sipadan Islands as being under Dutch sovereignty,
whereas other islands situated to the north of the 1891 line were considered to be British. Indonesia also
mentions the hydrographic surveys carried out by the Dutch, in particular the siirveying activities of the vessel
Macasser throughout the region, including the area around Ligitan and Sipadan, in October and November 1903.
As regards its own activities, Indonesia notes that "[plrior to the emergence of the dispute in 1969, the Indonesian
Navy was also active in the area, visiting Sipadan on several occasions".

Ho Ibid,p.680,para 131. Malaysia argues that the alleged Dutch and Indonesian naval activities are very
limited in number. Malaysia contends that these activities cannot be regarded as evidence of the continuous
exercise of governmental activity in and in relation to Ligitan and Sipadan that may be indicative of any claim of

title to the islands.

H Ibid,p.683,paras 139,141. In the opinion of the Court, it cannot be deduced either from the report of
the commanding officer of the Lynx or from any other document presented by Indonesia in connection with
Dutch or Indonesian naval surveillance and patrol activities that the naval authorities concermned considered
Ligitan and Sipadan and the surrounding waters to be under the sovereignty of the Netherlands or Indonesia.

The Court concludes that the activities relied upon by Indonesia do not constitute acts a titre de

souverain reflecting the intention and will to act in that capacity.
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1 Ibid,p.680,para 130. As regards fishing activities, Indonesia States that Indonesian fishermen have
traditionally plied their trade around the islands of Ligitan and Sipadan. It has submitted a series of affidavits
which provide a record of occasional visits to the islands dating back to the 1950s and early 1960% and even to
the early 1970% after the dispute between the Parties had emerged.

’ Ibid,p.683,para 140. Finally, Indonesia States that the waters around Ligitan and Sipadan have
traditionally been used by Indonesian fishermen. The Court observes, however, that activities by private persons

cannot be seen as effectivités if they do not take place on the basis of official regulations or under governmental

authority.
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e Ibid,p.680,para 130. Finally, in regard to its Act No. 4 concerning Indonesian Waters, promulgated on
18 February 1960, in which its archipelagic baselines are defined, Indonesia recognizes that it did not at that time
include Ligitan or Sipadan as base points for the purpose of drawing baselines and defining its archipelagic waters
and territorial sea. But it argues that this cannot be interpreted as demonstrating that Indonesia regarded the
islands as not belonging to its territory. It points out in this connection that the Act of 1960 was prepared in some
haste, which can be explained by the need to create a precedent for the recognition of the concept of
archipelagic waters just before the Second United Nations Conference on the Law of the Sea, which was due to
be held from 17 March to 26 April 1960. Indonesia adds that it moreover sought to diverge as little as possible
from the existing law of the sea, one of the principles of which was that the drawing of baselines could not

depart to any appreciable extent from the general direction of the Coast.

1 Ibid,p.683,para 131. As regards post-colonial practice, Malaysia observes that, for the first 25 years of
its independence, Indonesia showed no interest in Ligitan and Sipadan. Malaysia claims that Indonesia "did not
manifest any presence in the area, did not try to administer the islands, enacted no legislation and made no
ordinances or regulations concerning the two islands or their surrounding waters".

Malaysia further observes that Indonesian Act No. 4 of 18 February 1960, to which a map was attached,
defined the outer limits of the Indonesian national waters by a list of baseline CO-ordinates. However, Indonesia
did not use the disputed islands as reference points for the baselines. Malaysia argues that, in light of the said Act

and of the map attached thereto, Ligitan and Sipadan Islands cannot be regarded as belonging to Indonesia.
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Ibid,p.683,para 137. Turning now to the effectivités relied on by Indonesia, the Court will begin by

116
pointing out that none of them is of a legislative or regulatory character. Moreover, the Court cannot ignore the

fact that Indonesian Act No. 4 of 8 February 1960, which draws Indonesia's archipelagic baselines, and its

accompanying map do not mention or indicate Ligitan and Sipadan as relevant base points or turning points.
117Ibid,|o.683,|oara 141. The Court concludes that the activities relied upon by Indonesia do not

constitute acts a titre de souverain reflecting the intention and will to act in that capacity.
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118Ibid,p.684,para 143. As evidence of such effective administration over the islands, Malaysia cites the
measures taken by the North Borneo authorities to regulate and control the collecting of turtle eggs on Ligitan
and Sipadan, an activity of some economic significance in the area at the time. It refers in particular to the Turtle
Preservation Ordinance of 191 7, the purpose of which was to limit the capture of turtles and the collection of
turtle eggs "within the State [of North Borneo] or the territorial waters thereof'.

e Ibid,p.684,para 144. Malaysia also refers to the fact that in 1933 Sipadan, under Section 28 of the

Land Ordinance, 1930, was declared to be "a reserve for the purpose of bird sanctuaries".

120 Ibid,p.681,para 133. As regards the collection of turtle eggs, Indonesia does not contest the facts as
stated by Malaysia but argues that the regulations issued by the British and the rules established for the
resolution of disputes between the inhabitants of the area were evidence of the exercise of personal rather than

territorial jurisdiction.
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121Ibid,p.684,paras 143,145. The Court notes that the Ordinance provided in this respect for a licensing
system and for the creation of native reserves for the collection of turtle eggs and listed Sipadan among the
islands included in one of those reserves.

The Court is of the opinion that both the measures taken to regulate and control the collecting of
turtle eggs and the establishment of a bird reserve must be seen as regulatory and administrative assertions of
authority over territory which is specified by name.

12 Ibid,p.684-685,para 146. Malaysia further invokes the fact that the authorities of the colony of North
Borneo constructed a lighthouse on Sipadan in 1962 and another on Ligitan in 1963, that those lighthouses exist
to this day and that they have been maintained by Malaysian authorities since its independence. It contends that
the construction and maintenance of such lighthouses is "part of a pattern of exercise of State authority
appropriate in kind and degree to the character of the places involved".

1 Ibid,p.681,para 133. Similarly, in Indonesia's view, Malaysia's construction and maintenance of

lishthouses do not constitute proof of acts a titre de soirverain. It observes in any event that it did not object to

these activities by Malaysia because they were of general interest for navigation.
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1 Ibid,p.685,para 147. The Court, however, recalls that in its Judgment in the case concerning Maritime
Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v. Bahrain) it stated as follows:
"Certain types of activities invoked by Bahrain such as the drilling of artesian wells would, taken by themselves,
be considered controversial as acts performed a titre de souverain. The construction of navigational aids, on the
other hand, can be legally relevant in the case of very small islands. In the present case, taking into account the
size of Qit'at Jaradah, the activities carried out by Bahrain on that island must be considered sufficient to support
Bahrain's claim that it has sovereignty over it." (Judgment, Merits, 1.C.J. Reports 2001, pp. 99-100, para. 197.) The

Court is of the view that the same considerations apply in the present case.
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2.3 Af Territorial and Maritime Dispute between Nicaragua and Honduras in the

Caribbean Sea (2007)
2.3.1 UaLiaasq
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'* Para148 The Court notes that the activities relied upon by Malaysia, both in its own name and as
successor State of Great Britain, are modest in number but that they are diverse in character and include
legislative, administrative and quasi-judicial acts. They cover a considerable period of time and show a pattern
revealing an intention to exercise State functions in respect of the two islands in the context of the
administration of a wider range of islands.

The Court moreover cannot disregard the fact that at the time when these activities were carried out,
neither Indonesia nor its predecessor, the Netherlands, ever expressed its disagreement or protest. In this regard,
the Court notes that in 1962 and 1963 the Indonesian authorities did not even remind the authorities of the
colony of North Borneo, or Malaysia after its independence, that the construction of the lishthouses at those
times had taken place on territory which they considered Indonesian; even if they regarded these lighthouses as
merely destined for safe navigation in an area which was of particular importance for navigation in the waters off
North Borneo, such behaviour is unusual.

1 Ibid,p.685,para 149. Given the circumstances of the case, and in particular in view of the evidence
furnished by the Parties, the Court concludes that Malaysia has title to Ligitan and Sipadan on the basis of the
effectivités referred to above.

127Ibid,|o.686,|oara 150., Finds that sovereignty over Pulau Ligitan and Pulau Sipadan belongs to Malaysia.
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% Case Concerning Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean
Sea (Nicaragua/Honduras), I.C.J. Reports 2007, p.672, para 28.
1 Ibid,p.672,para29.
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fian: Case Concerning Territorial and Maritime Dispute between

Nicaragua and Honduras in the Caribbean Sea (Nicaragua/Honduras), I.C.J. Reports

2007, p.686.
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et Ibid,p.674,para35.
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140Ibid,|o.684—(’)85,|oara71.
U Article 36 Statute of the International Court of Justice

2. The states parties to the present Statute may at any time declare that they recognize as compulsory
ipso facto and without special agreement, in relation to any other state accepting the same obligation, the

jurisdiction of the Court in all legal disputes concerning:
a. the interpretation of a treaty;
b. any question of international law;

c. the existence of any fact which, if established, would constitute a breach of an international

obligation;

d. the nature or extent of the reparation to be made for the breach of an international obligation.
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of Bogota142 fiflamnudn “In conformity with Article 36, paragraph 2, of the Statute
of the International Court of Justice, the High Contracting Parties declare that they
recognize, in relation to any other American State, the jurisdiction of the Court as
compulsory ipso facto, without the necessity of any special agreement so long as the
present Treaty is in force, in all disputes of a juridical nature that arise among them
concerning: a) The interpretation of a treaty; b) Any question of international law; c)
The existence of any fact which, if established, would constitute the breach of an
international obligation; d) The nature or extent of the reparation to be made for the

breach of an international obligation.”
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12 Ibid,p.683,para69.
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1 Ibid,p.668,paral9. At the oral proceedings, the following submissions were presented by the Parties :
On behalf of the Government of Nicaragua,
At the hearing of 20 March 2007:

“Having regard to the considerations set forth in the Memorial, Reply and hearings and, in particular, the

evidence relating to the relations of the Parties.

May it please the Court to adjudge and declare that :

The bisector of the lines representing the coastal fronts of the two Parties as described in the pleadings,
drawn from a fixed point approximately 3 miles from the river mouth in the position 15° 02 00" N and 83° 05" 26"
W, constitutes the single maritime boundary for the purposes of the delimitation of the disputed areas of the
territorial sea, exclusive economic zone and continental shelf in the region of the Nicaraguan Rise.

The starting-point of the delimitation is the thalweg of the main mouth of the River Coco such as it may
be at any given moment as determined by the Award of the King of Spain of 1906.

Without prejudice to the foregoing, the Court is requested to decide the question of sovereignty over

the islands and cays within the area in dispute.”



82

o a

3. neilsngTueanvesgnfiarign 14° 59.8" inile aesAga 83° 05.8'mziumn

Y

FuTuo1u N1 mza UMz Iuen arsegiatnie uaslwaniy vesgeugia

a Y a ° , - - I o144
LAZUNTTIININTUASAYA 14° 59.8" t¥UD MU VAN NNLLANTDUIULEUTZUSININY

910 Final Submission YBIRNNSITY  WIINANNSI2509vesara “lAdnay

° a P ] ¢ A& A & Ada 5 M v ~ 145
grunesUlnewileinezingg uag ag (Cays) Masegwllenuiiinim” laglilassyte

144Ibid,para 19. On behalf of the Government of Honduras, At the hearing of 23 March 2007:
“Having regard to the pleadings, written and oral, and to the evidence submitted by the Parties,
May it please the Court to adjudge and declare that :

1. The islands Bobel Cay, South Cay, Savanna Cay and Port Royal Cay, together with all other islands,
cays, rocks, banks and reefs claimed by Nicaragua which lie north of the 15th parallel are under the sovereignty

of the Republic of Honduras.

2. The starting-point of the maritime boundary to be delimited by the Court shall be a point located at
14° 59.8" N latitude, 83° 05.8'W longitude. The boundary from the point determined by the Mixed Commission in
1962 at 14° 59.8" N latitude, 83° 08.9° W longitude to the starting-point of the maritime boundary to be delimited
by the Court shall be agreed between the Parties to this case on the basis of the Award of the King of Spain of 23
December 1906, which is binding upon the Parties, and taking into account the changing geographical

characteristics of the mouth of the River Coco (also known as the River Segovia or Wanks).

3. East of the point at 14° 59.8' N latitude, 83° 05.8" W longitude, the single maritime boundary which
divides the respective territorial seas, exclusive economic zones and continental shelves of Honduras and
Nicaragua follows 14°59.8" N latitude, as the existing maritime boundary, or an adjusted equidistance line, until

the jurisdiction of a third State is reached.”

" Para 139 In its final submissions, although Nicaragua requests the Court to decide the question of
sovereignty over the islands and cays within the area in dispute, it does not there identify these features by

name.
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e Ibid,para 140. Honduras is more specific in its final submissions but only in that it explicitly names
the four features which it has called islands from the very beginning and over which it claims sovereignty: Bobel
Cay, Savanna Cay, Port Royal Cay and South Cay. But then it uses a diffuse and indeterminate description :
“together with all other islands, cays, rocks, banks and reefs claimed by Nicaragua which lie north of the 15th
parallel”. The problem with such a request is that, as stated above, Nicaragua does not specify in its final
submissions “the islands and cays within the area in dispute” and, additionally, does not claim any “rocks, banks

and reefs”.

o Ibid,para 144. Given all these circumstances, the Court is not in a position to make a determinative
finding on the maritime features in the area in dispute other than the four islands referred to in paragraph 137.
The Court thus regards it as appropriate to pronounce only upon the question of sovereignty over Bobel Cay,

Savanna Cay, Port Royal Cay and South Cay.
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18 Ibid,p.704, para 147. Honduras argues that the uti possidetis juris principle embedded in the Gamez-
Bonilla Treaty and confirmed by the 1906 Award of the King of Spain and by the 1960 Judgment of the Court is
applicable as between Honduras and Nicaragua, not only to their mainland territory, but also to the maritime
area off the coast of the two countries which is now the subject of dispute for delimitation, together with the
islands in the disputed area. Honduras adds that the line established as the line of maritime delimitation on the

basis of the uti possidetis juris principle is the line that begins along the 15th parallel.

e Ibid, pp.706-707, para 154. It is beyond doubt that the uti possidetis juris principle is applicable to
the question of territorial delimitation between Nicaragua and Honduras, both former Spanish colonial provinces.
During the nineteenth century, negotiations aimed at determining the territorial boundary between Nicaragua and
Honduras culminated in the conclusion of the Gamez-Bonilla Treaty of 7 October 1894, in which both States
agreed in Article Il, paragraph 3, that “each Republic [was] owner of the territory which at the date of
independence constituted, respectively, the provinces of Honduras and Nicaragua”. The terms of the Award of
the King of Spain of 1906, based specifically on the principle of uti possidetis juris as established in Article I,
paragraph 3, of the Gdmez-Bonilla Treaty, defined the territorial boundary between the two countries with regard

to the disputed portions of land, i.e. from Portillo de Teotecacinte to the Atlantic Coast.
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10 Ibid, p.704, para 147. Honduras argues that the uti possidetis juris principle embedded in the Gdmez-
Bonilla Treaty and confirmed by the 1906 Award of the King of Spain and by the 1960 Judgment of the Court is
applicable as between Honduras and Nicaragua, not only to their mainland territory, but also to the maritime
area off the coast of the two countries which is now the subject of dispute for delimitation, together with the
islands in the disputed area. Honduras adds that the line established as the line of maritime delimitation on the
basis of the uti possidetis juris principle is the line that begins along the 15th parallel.

ot Ibid, p.705, para 149. Honduras claims that the 1850 Treaty between Spain and Nicaragua and the

1866 Treaty between Spain and Honduras respectively recognized the sovereignty of Nicaragua and Honduras

over their mainland territories and adjacent islands that lie along their coasts.
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152Ibid, p.709, para 164. With regard to the adjacency argument, the Court notes that the independence
treaties concluded by Nicaragua and Honduras with Spain (see paragraphs 34 and 35 above) refer to adjacency

with respect to mainland coasts rather than to offshore islands.

2 Ibid, p.710, para 167. In light of the above considerations the Court concludes that the principle of
uti possidetis affords inadequate assistance in determining sovereignty over these islands because nothing clearly
indicates whether the islands were attributed to the colonial provinces of Nicaragua or of Honduras prior to or
upon independence. Neither can such attribution be discerned in the King of Spain’s Arbitral Award of 1906.
Equally, the Court has been presented with no evidence as to colonial effectivités in respect of these islands.
Thus it has not been established that either Honduras or Nicaragua had title to these islands by virtue of uti

possidetis.
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o Ibid, p.698, para 119. Honduras observes that in respect of the dispute concerning sovereignty over
the maritime features in the disputed area there “may be more than one critical date”. Thus, “[t]lo the extent
that the issue of title turns on the application of uti possidetis”, the critical date would be 1821 — the date of
independence of Honduras and Nicaragua from Spain. For the purposes of post-colonial effectivités, Honduras
argues that the critical date “is obviously much later” and cannot be “earlier than the date of the filing of the
Memorial — 21 March 2001 — since this was the first time that Nicaragua asserted that it had title to the

islands”.

1% Ibid, p.698, para 121. For Nicaragua, the critical date is 1977, when the Parties initiated negotiations
on maritime delimitation, following an exchange of letters by the two Governments. Nicaragua asserts that the
dispute over the maritime boundary, by implication, encompasses the dispute over the islands within the

relevant area and therefore the critical date for both disputes coincides.
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0 Ibid, p.700, para 129. With regard to the dispute over the islands, the Court considers 2001 as the
critical date, since it was only in its Memorial filed in 2001 that Nicaragua expressly reserved “the sovereign rights

appurtenant to all the islets and rocks claimed by Nicaragua in the disputed area”.
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157Ibid, p.713, para 177-179. 177. Legislative and administrative control. Honduras claims it has
exercised legislative and administrative control over the islands and provides a number of arguments in support
of this proposition. Nicaragua does not seek to prove its own exercise of legislative and administrative control

over the islands but instead argues that Honduras’s evidence is insufficient.

para 178. Honduras’s claim is based on the text of its Constitutions and of its Agrarian Law of 1936. The
three Constitutions (1957, 1965, 1982) list islands which belong to Honduras, referring by name to a number of
islands located in the Atlantic, including among others the cays of Falso, Gracias a Dios, Palo de Campeche “and
all others located in the Atlantic, which historically, juridically and geographically (only the 1982 Constitution uses
the term geographically) belong to it”. The 1982 Constitution adds, by name, the cays of Media Luna and also

Rosalind and Serranilla.

para 179. Under the title “Right of the State”, the Honduran Agrarian Law of 1936 lists a number of cays
that “belong to Honduras”, “including Palo de Campeche” by name, and “others situated in the Atlantic Ocean”.
However, none of the Constitutions nor the Agrarian Law make explicit reference to the islands and cays in

dispute. Honduras nonetheless states that the reference to Palo de Campeche and the other islands in the

Atlantic should be taken to include the adjacent islands in dispute.
% lbid, p.713, para 177.

15glbid, p.714, para 180. Nicaragua counters the Honduran legislative evidence on the grounds that it
does not make any specific mention either of the area in dispute or of any intention to regulate activity on the

islands. Nicaragua
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states that it therefore had “had no reason to protest” as the Honduran laws

160 Ibid, p.714, para 181. The Court, noting that there is no reference to the four islands in dispute in the
various Honduran Constitutions and in the Agrarian Law, further notes that there is no evidence that Honduras
applied these legal instruments to the islands in any specific manner. The Court therefore finds that the
Honduran claim that it had legislative and administrative control over the islands is not convincing.

o Ibid, p.705, para 150. Application and enforcement of criminal and civil law. Honduras also claims
that its civil law has been applied and enforced by it in the disputed area, and provides various examples. It
asserts that accidents in the area, usually involving divers, have long been reported to Honduras, rather than to
Nicaraguan authorities. It claims that “the Honduran courts hear those cases because the accidents are treated as

having occurred in the territory of Honduras”.
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2 Ibid, p.714, para 183. Honduras further claims that its “criminal laws are applied and enforced before
its courts in relation to acts occurring on the islands” and that a “number of cases of theft and physical assault
occurring on Savanna and Bobel Cays have been dealt with by the Honduran authorities and have reached the
courts of Honduras”. It provides an extract from a decision of the Lower Court of Puerto Lempira, dated 17 April
1997, related to a confiscation of a fibreglass boat which was found abandoned in Half Moon Cay. It provides a
criminal complaint lodged before a court of Puerto Lempira stating that six aqualung sets had been stolen in
South Cay from the ship “Mercante” and naming the two potential perpetrators who are to be summoned for
interrogation. Honduras also places legal significance on a 1993 drug enforcement operation in the area by
Honduras authorities and the United States Drug Enforcement Administration (DEA). This operation, known as the
Satellite Operation Plan, involved the “conduct [of] reconnaissance operations to identify and locate, via the
taking of aerial photographs, possible targets, areas and installations used in or connected to drug trafficking on a

national scale, with the aim of neutralising criminal operations involving illicit drug trafficking”.

102 Ibid, p.715,paral84. Nicaragua challenges the contentions of Honduras but makes no claim with
regard to its own application or enforcement of criminal and civil law. Nicaragua’s objection is that all the
examples adduced by Honduras stem from the 1990s, well after the critical date of 1977 proposed by Nicaragua.
It also argues that the cases illustrated by Honduras may have been filed in its courts because they concerned

Honduran nationals, not because the incidents took place on Honduran territory.
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ot Ibid, p.715, paral85. The Court is of the opinion that the evidence provided by Honduras of the
application and enforcement of its criminal and civil laws does have legal significance in the present case. The
fact that a number of these acts occurred in the 1990s is no obstacle to their relevance as the Court has found
the critical date in relation to the islands to be 2001. The criminal complaints have relevance because the
criminal acts occurred on the islands in dispute in this case (South Cay and Savanna Cay). The 1993 drug
enforcement operation, while not necessarily an example of the application and enforcement of Honduran
criminal law, can well be considered as an authorization by Honduras to the United States Drug Enforcement
Administration (DEA) granting it the right to fly over the islands mentioned in the document, which are within the
disputed area. The permit extended by Honduras to the DEA to overfly the “national air space”, together with
the specific mention of the four islands and cays, may be understood as a sovereign act by a State, amounting to

a relevant effectivité in the area.
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100 lbid, p.715, para 186. Regulation of immigration. Honduras argues that it maintains immigration
records relating to foreign nationals living in Honduras and that such records “routinely include information on
foreigners living on the islands now claimed by Nicaragua”. By way of example, there is a Note dated 31 March
1999 addressed by the Regional Agent of Migration of Puerto Lempira to the General Director of Population and
Migration Policy in Tegucigalpa by which a report is provided. In it there is a description of the number of huts in
the inspected location, the nationality of persons (including in the case of foreigners details of their passport
number, date of birth and visa expiry date) and the expiry date of their fishing licences. The information covers

Bobel Cay, Savanna Cay, Port Royal Cay, South Cay and Gorda Cay.

166Ibid, p.716, para 187. In 1999, Honduran authorities visited the four islands and recorded the details
of the foreigners living in South Cay, Port Royal Cay and Savanna Cay (Bobel Cay was uninhabited at the time,
though it had previously been inhabited). Honduras provides a statement by a Honduran immigration officer who
visited the islands three or four times from 1997 to 1999. He also accompanied the naval forces during their
patrol of the area around the islands on two occasions. According to the immigration officer, the Town Hall of
Puerto Lempira issues provisional work permits to Jamaican and Nicaraguan nationals and on occasion nationals
of third States living on the islands have apparently received temporary permits until they obtain legal residence.
Honduras also provides a document extending the visas of three Jamaican nationals “established in” Savanna

Cay and South Cay.
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o Ibid, p.716, para 188. Nicaragua again objects to the evidence of immigration regulatory activity by
Honduras, claiming that it only dates back to 1999, i.e. after the critical date.
8 Ibid, p.716, paral89. The Court finds that legal significance is to be attached to the evidence

provided by Honduras on the regulation of immigration as proof of effectivités, notwithstanding that it began only
in the late 1990s. The issuance of work permits and visas to Jamaican and Nicaraguan nationals exhibit a
regulatory power on the part of Honduras. The visits to the islands by a Honduran immigration officer entails the
exercise of jurisdictional authority, even if its purpose was to monitor rather than to regulate immigration on the
islands. The time span for these acts of sovereignty is rather short, but then it is only Honduras which has
undertaken measures in the area that can be regarded as acts performed a titre de souverain. There is no
contention by Nicaragua of regulation by itself of immigration on the disputed islands either before or after the

1990s.
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1 lbid, p.717, para 190. Regulation of fisheries activities. Honduras claims that the bitacoras (fishing
licences) granted to fishermen are evidence of acts under governmental authority. It is said that “[m]any of the
fishermen who work these areas and do so pursuant to Honduran-granted licences make use of the islands.

mlbid, p.717, para 191. Honduras provides evidence that there are buildings constructed on Savanna
Cay which have been authorized and licensed by the authorities in Puerto Lempira. There is a testimony of a
Jamaican national, “a fisherman by profession, currently living in Savanna Cay”, who states that : “We have
constructed all the buildings existing in the cay. These are registered in the municipality of Puerto Lempira.

i ibid, p.717, para 192. Honduras claims that “fishing equipment is stored on South Cay on the basis of
a fishing permit obtained from the local authorities”. A Mr. Mario Ricardo Dominguez places on record that due to
his fishing activities, “he makes use of the installations located in South Cay as from [1992] ; the installations in
question include a wooden house where he stores fishing equipment, such as fishing nets, diving equipment, a
freezer and an electricity plant . . . in order to conduct his fishing equipment he applies for a fishing permit each

year from the Fishing Inspector of Puerto Lempira and satisfies the appropriate tax thereon”.
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1 Ibid, p.717, para 193. Nicaragua contends that Honduras “does not present any evidence that the
regulation of fishing activities by Honduras proves a title to the islets in dispute” and that Honduras more broadly
fails to distinguish between activities of relevance to maritime delimitation and to the establishment of title over

the islands.

1 paral94 The Court has stated that, with regard to activities by private persons, these “cannot be
seen as effectivités if they do not take place on the basis of official regulations or under governmental authority”
(Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), Judgment, I.C.J. Reports 2002, p. 683,

para. 140).

In that regard, Honduras has presented witness statements to the effect that Honduras licenses fishing
activities around the islands and cays, and authorizes the construction of buildings on Savanna Cay. Whether the
regulation of fishing activities by Honduras around the islands in dispute constituted an actual exercise or display

of authority in respect of the disputed islands as such is a further question that must be determined.
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mlbid, p.718, para 195. The Court observes that all the evidence put forward by Honduras concerning
fishing activities shows that these activities took place under Honduran authorization in the waters around the
islands, but not that such fishing took place from the islands themselves. Instead, Honduras provides evidence
that it has licensed activities on the islands which are related to fishing activities, such as the construction of
buildings, or the storage of fishing boats. When looked at as a whole, the Court believes that the fishing licenses,
although undesignated as to areas, were known by the Honduran authorities to have been used for fishing taking
place around the islands ; Honduras authorized the construction of housing on the islands for purposes related to
fishing activities. The Court is thus of the view that the Honduran authorities issued fishing permits with the belief
that they had a legal entitlement to the maritime areas around the islands, derived from Honduran title over
those islands. The evidence of Honduran-regulated fishing boats and construction on the islands is also legally

relevant for the Court under the category of administrative and legislative control.

175Ibid, p.718, para 196. The Court considers that the permits issued by the Honduran Government
allowing the construction of houses in Savanna Cay and the permit for the storage of fishing equipment in the
same cay provided by the municipality of Puerto Lempira may also be regarded as a display, albeit modest, of

the exercise of authority, and as evidence of effectivités with respect to the disputed islands.
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176Ibid, p.719, para 199. Naval patrols. Basing itself on a number of depositions, Honduras contends
that it has carried out naval and other patrols since 1976 to maintain security and to enforce Honduran laws
around the islands, particularly fisheries laws and immigration laws. A Honduran immigration officer and a port
supervisor at Puerto Lempira, who worked with the Honduran navy in undertaking patrols to the islands, provide
their testimony. There is also “documentary evidence, in the form of patrol logbooks and other materials,
showing Honduran patrols around the cays, the reefs and the banks in the areas to the north of the 15th

parallel”.

H Ibid, p.719, para200. Nicaragua contests the Honduran claim by emphasizing that the military and
naval patrols took place after the claimed critical date of 1977, Nicaragua also states that it undertook its own

military and naval patrols around the islands.
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e Ibid, p.719, para201. The Court has already indicated that the critical date for the purposes of the
issue of title to the islands is not 1977 but 2001. The evidence put forward by both Parties on naval patrolling is
sparse and does not clearly entail a direct relationship between either Nicaragua or Honduras and the islands in
dispute. Thus the Court does not find the evidence provided by either Party on naval patrols persuasive as to the
existence of effectivités with respect to the islands. It cannot be deduced from this evidence that the authorities
of Nicaragua or Honduras considered the islands in dispute to be under their respective sovereignty (see
Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), Judgment, I.C.J. Reports 2002, p. 683,

para. 139).

e Ibid, p.720, para 202. Oil concessions. In the written pleadings Honduras presented evidence of oil
concessions as proof of title over the islands in the disputed area. However during the oral proceedings, this
argument was not developed further. In its oral argument, Honduras changed its focus by contending that “[a]
number of the Honduran concessions [had given] rise to sovereign activity on the islands”. Thus, according to
Honduras, the islands had “supported oil exploration” and had “been used as a base for oil exploration activity
since the 1960s”. In the oral proceedings, Honduras concentrated on the relevance of the Parties’ oil concessions
in connection with the claimed existence of a tacit agreement to respect the “traditional” boundary along the

15th parallel.
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10 Ibid, p.720, para 203. Nicaragua states that the practice of Nicaragua and Honduras regarding the
issuing of oil concessions shows that it is not consistent as far as the title to the islets is concerned. In Nicaragua’s
view, the practice of Nicaragua and Honduras shows that there was no agreement on the existence of a line of
allocation of sovereignty, and that Nicaragua considered the islets in dispute in the present case formed part of

its territory.

e Ibid, p.720, para 204. The Court finds that the evidence relating to the offshore oil exploration
activities of the Parties has no bearing on the islands in dispute. Therefore in its consideration of the question of
effectivités supporting title over the islands, the Court will concentrate on the oil concession related acts on the
islands under the category of public works.

%2 lbid, pp.720, para 205. Public works. Honduras offers as further evidence of effectivités the

construction under its authorization of an antenna on Bobel Cay in 1975 to aid Union Oil. An additional piece of

evidence of effectivités submitted by Honduras is the triangulation markers placed on Savanna Cay, South Cay
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and Bobel Cay in 1980 and 1981, pursuant to an agreement with the United States reached in 1976. Honduras
states that there was no protest by Nicaragua to the 1976 Agreement or to the placing of the markers, nor did

Nicaragua request their removal since they were placed more than 20 years ago.

1% Ibid, p.721, para 207. The Court observes that the placing on Bobel Cay in 1975 of a 10 metre long
antenna by Geophysical Services Inc. for the Union Oil Company was part of a local geodetic network to assist in
drilling activities in the context of oil concessions granted. Honduras claims that the construction of the antenna
was an integral part of the “oil exploration activity authorized by Honduras”. Reports on these activities were
periodically submitted by the oil company to the Honduran authorities, in which the amount of the
corresponding taxes paid was also indicated. Nicaragua claims that the placement of the antenna on Bobel Cay

was a private act for which no specific governmental authorization was granted.
" Ibid.

185Ibid, p.720, para 206. In the Qatar v. Bahrain case, the Court accorded legal significance to certain

public works when it found that : “Certain types of activities invoked by Bahrain such as drilling of artisan wells
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would, taken by themselves, be considered controversial as acts performed a titre de souverain. The construction
of navigational aids, on the other hand, can be legally relevant in the case of very small islands. In the present
case, taking into account the size of [the island], the activities carried out by Bahrain on that island must be
considered sufficient to support Bahrain’s claim that it has sovereignty over it.” (Maritime Delimitation and
Territorial Questions between Qatar and Bahrain, (Qatar v. Bahrain), Merits, Judgment, I.C.J. Reports 2001, pp. 99-
100, para. 197.)

0 Ibid, p.721, para 207. The Court observes that the placing on Bobel Cay in 1975 of a 10 metre long

antenna by Geophysical Services Inc. for the Union Oil Company was part of a local geodetic network to assist in
drilling activities in the context of oil concessions granted. Honduras claims that the construction of the antenna
was an integral part of the “oil exploration activity authorized by Honduras”. Reports on these activities were
periodically submitted by the oil company to the Honduran authorities, in which the amount of the
corresponding taxes paid was also indicated. Nicaragua claims that the placement of the antenna on Bobel Cay

was a private act for which no specific governmental authorization was granted.

The Court is of the view that the antenna was erected in the context of authorized oil exploration
activities. Furthermore the payment of taxes in respect of such activities in general can be considered additional
evidence that the placement of the antenna (which, as noted, was part of those general activities) was done with

governmental authorization.

The Court thus considers that the public works referred to by Honduras constitute effectivités which

support Honduran sovereignty over the islands in dispute.

7 bid.
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lbid.

*** para 208. Having considered the arguments and evidence put forward by the Parties, the Court finds
that the effectivités invoked by Honduras evidenced an “intention and will to act as sovereign” and constitute a
modest but real display of authority over the four islands (Legal Status of Eastern Greenland, Judgment, 1933,
P.C.lJ., Series A/B, No. 53, p. 46; see also Minquiers and Ecrehos (France/United Kingdom), Judgment, I.C.J.

Reports 1953, p. 71).

Although it has not been established that the four islands are of economic or strategic importance and
in spite of the scarcity of acts of State authority, Honduras has shown a sufficient overall pattern of conduct to
demonstrate its intention to act as sovereign in respect of Bobel Cay, Savanna Cay, Port Royal Cay and South Cay.
The Court further notes that those Honduran activities qualifying as effectivités which can be assumed to have

come to the knowledge of Nicaragua did not elicit any protest on the part of the latter.

With regard to Nicaragua, the Court has found no proof of intention or will to act as sovereign, and no

proof of any actual exercise or display of authority over the islands.
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" Ibid.
! bid.

. Ibid, p.727, para 227. The Court, having examined all of the evidence related to the claims of the
Parties as to sovereignty over the islands of Bobel Cay, Savanna Cay, Port Royal Cay and South Cay concludes

that Honduras has sovereignty over these islands on the basis of post-colonial effectivités.

' Article 121 United Nations Convention on the Law of the Sea
2. Except as provided for in paragraph 3, the territorial sea, the contiguous zone, the exclusive
economic zone and the continental shelf of an island are determined in accordance with the provisions of this

Convention applicable to other land territory.
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e Ibid, p.751, para 300. Honduras argues that these islands should be recognized as having a full 12-
mile territorial sea, except where this would overlap with the territorial sea of the other Party. Nicaragua does not
dispute that these islands could generate a territorial sea of up to 12 nautical miles but argues that, were they to
be “attributed to Honduras and were thus to be located within Nicaraguan territory”, their “size” and
“instability” would act as “equitable criteria” justifying their being enclaved within only a 3-mile territorial sea
because, as stated in response to a question put by Judge Simma in the course of the oral proceedings regarding
the reasons for the indication of a reduced territorial sea, a “full 12-mile territorial sea . . . would result in giving a

disproportionate amount of the maritime areas in dispute to Honduras”.
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195Ibid, p.751, para 302. The Court notes that by virtue of Article 3 of UNCLOS Honduras has the right to
establish the breadth of its territorial sea up to a limit of 12 nautical miles be that for its mainland or for islands
under its sovereignty. In the current proceedings Honduras claims for the four islands in question a territorial sea
of 12 nautical miles. The Court thus finds that, subject to any overlap between the territorial sea around
Honduran islands and the territorial sea around Nicaraguan islands in the vicinity, Bobel Cay, Savanna Cay, Port

Royal Cay and South Cay shall be accorded a territorial sea of 12 nautical miles.

e Ibid, p.751, para 303. As a 12-mile breadth of territorial sea has been accorded to these islands, it
becomes apparent that the territorial seas attributed to the islands of Bobel Cay, Savanna Cay, Port Royal Cay
and South Cay (Honduras) and Edinburgh Cay (Nicaragua) would lead to an overlap in the territorial sea of
Nicaragua and Honduras in this area, both to the south and to the north of the 15th parallel. Here again, the
Court would repeat its observation as to method that : “The most logical and widely practised approach is first to
draw provisionally an equidistance line and then to consider whether that line must be adjusted in the light of
the existence of special circumstances.” (Maritime Delimitation and Territorial Questions between Qatar and

Bahrain (Qatar v. Bahrain), Merits, Judgment, I.C.J. Reports 2001, p. 94, para. 176.)
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o Ibid, p.752, para 304. Drawing a provisional equidistance line for this territorial sea delimitation
between the opposite-facing islands does not present the problems that would an equidistance line from the
mainland. The Parties have provided the Court with co-ordinates for the four islands in dispute north of the 15th
parallel and for Edinburgh Cay to the south. Delimitation of this relatively small area can be satisfactorily
accomplished by drawing a provisional equidistance line, using co-ordinates for the above islands as the base
points for their territorial seas, in the overlapping areas between the territorial seas of Bobel Cay, Port Royal Cay
and South Cay (Honduras), and the territorial sea of Edinburgh Cay (Nicaragua), respectively. The territorial sea of
Savanna Cay (Honduras) does not overlap with the territorial sea of Edinburgh Cay. The Court does not consider
there to be any legally relevant “special circumstances” in this area that would warrant adjusting this provisional

line.
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8 lbid, p.727, para 227. The Court, having examined all of the evidence related to the claims of the
Parties as to sovereignty over the islands of Bobel Cay, Savanna Cay, Port Royal Cay and South Cay concludes

that Honduras has sovereignty over these islands on the basis of post-colonial effectivités.
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i1 : Case Concerning Sovereignty over Predra Branca/Pulau Batu

Puteh, Middle Rocks and South Ledge (Malaysia/Singapore), I.C.J. Reports 2008,p.24.

¥ Case Concerning Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge

(Malaysia/Singapore), I.C.J. Reports 2008, p. 22 para 16.
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2 bid, p. 25 para 21.
203

Ibid, p. 25 para 22.
204 .

Ibid, p. 25 para 23.
“ Ibid.
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 \bid, p. 26 para 24.
o Ibid, p. 26 para 25.
*® bid, p.26 para 28.
w0 Ibid, pp.26-27 para 29.
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2 Article 36

1. The jurisdiction of the Court comprises all cases which the parties refer to it and all matters specially

provided for in the Charter of the United Nations or in treaties and conventions in force.

¥ Case Concerning Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge,p.
21 para 15.
On behalf of the Government of Singapore, at the hearing of 20 November 2007: “The Government of the
Republic of Singapore requests the Court to adjudge and declare that :

(a) the Republic of Singapore has sovereignty over Pedra Branca/Pulau Batu Puteh;

(b) the Republic of Singapore has sovereignty over Middle Rocks; and

(c) the Republic of Singapore has sovereignty over South Ledge.”

On behalf of the Government of Malaysia, at the hearing of 23 November 2007: “In accordance with
Article 60, paragraph 2, of the Rules of Court, [Malaysial respectfully request[s] the Court to adjudge and declare
that sovereignty over : (a) Pedra Branca/Pulau Batu Puteh; (b) Middle Rocks; (c) South Ledge, belongs to
Malaysia.”
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e Ibid, p.29 para 37.
 \bid, p. 29 para 38.
ze Ibid, p. 29 para 39.
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2T Case Concerning Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge
(Malaysia/Singapore), I.C.J. Reports 2008, p. 30 para 43. On the question of the burden of proof, Singapore states :
“The burden remains at all times on Malaysia to produce specific proof that old Johor had sovereignty over
Pedra Branca and carried out acts of a sovereign nature on or over the island. Malaysia has produced no evidence

whatever in this regard.”
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e Ibid,p.31,para 44. Malaysia agrees that the burden of proof lies with the Party asserting a fact. It
therefore contends that Singapore must establish that the taking of possession of Pedra Branca/Pulau Batu Puteh
was possible because Pedra Branca/Pulau Batu Puteh was terra nullius at the relevant time. Malaysia further
asserts that Singapore’s “terra nullius claim” rests on inference and that Singapore remained silent or failed to
produce the “inconvertible legal evidence” in support of its claim.

2 Ibid,p.31,para 45. It is a general principle of law, confirmed by the jurisprudence of this Court, that a
party which advances a point of fact in support of its claim must establish that fact (Application of the
Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and
Montenegro), Judgment, .C.J. Reports 2007, p. 75, para. 204, citing Military and Paramilitary Activities in and
against Nicaragua (Nicaragua v. United States of America), Jurisdiction and Admissibility, Judgment, I.C.J. Reports

1984, p. 437, para. 101).
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220Ibid,|o.31,|oara 46. In light of the respective claims of the Parties in the present case, the Court will first
examine whether Malaysia, which contends that its predecessor — the Sultanate of Johor — held original title to

Pedra Branca/Pulau Batu Puteh and retained it up to the 1840s, has established its claim.

221Ibid,p.33,para 53. Thus already at the beginning of the seventeenth century, Hugo Grotius,
commenting on the military conflict between the Sultanate of Johor and Portugal, stated that : “There is in India
a kingdom called Johore, which has long been considered a sovereign principality [supremi principatus], so that
its ruler clearly possessed the authority necessary to conduct a public war [against the Portuguese].” (Hugo

Grotius, De Jure Praedae, Vol. | Translation, 1950 (Gwladys L. Williams), Classics of International Law, p. 314.)
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2 Ibid,p.33,para 54. In the middle of the seventeenth century, the Dutch Governor of Malacca wrote a
letter to the Dutch East India Company proposing that the Dutch East India Company send two boats to the
Straits of Singapore to “cruise to the south of Singapore Straits under the Hook of Barbukit and in the vicinity of
Pedra Branca” in order to prevent Chinese traders from entering Johor River. The proposal made in the letter was
pursued, and two junks were taken in the Straits and diverted to Malacca. However, this incident led to a protest
from the Sultan. According to the report of the Governor-General in Batavia to the Dutch East India Company in
Amsterdam: “The king of Johor hald] sent an envoy to the governor of Melaka to indicate his great displeasure
regarding the seizure of the abovementioned two junks, not without using offensive and threatening terms in the

event that the same thing occurs in the future.”

2 Ibid,p.33,para 55. It is the view of the Court that this incident is a clear indication of the Sultan of
Johor’s position that the seizure of the junks in the waters in question was an infringement of his right as

sovereign in the area concerned.
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22 Ibid,para 56. Coming to the early decades of the nineteenth century, the Court notes that three
letters, all from 1824, written by the British Resident in Singapore, John Crawfurd, are of particular relevance. First,
in his report of 10 January 1824 to the Government of India, John Crawfurd recalled that in 1819, when the
Settlement of Singapore was established, the Sultanate of Johor extended on the Continent from Malacca to the
extremity of the peninsula on both coasts and embraced “all the islands in the Mouth of the Straits of Malacca
with all those in the China Seas as far as the Natunas” (emphasis added). The Natunas islands are a long way to
the east of the Straits of Singapore, at approximately 4° North and 109° East or roughly north of the west coast of
Borneo. Second, in a letter of 3 August 1824 reporting on the Treaty signed the previous day, Crawfurd stated that
the cession by Johor was not only of the main island “but extends to the Seas, Straits and Islets (the latter
probably not less than 50 in number) within ten geographical miles of its coasts . . .” (emphasis in the original).
Third, in a letter of 10ctober 1824 to the Government of India, he commented on the possible inconvenience of
the exclusion imposed by the 1824 Anglo-Dutch Treaty on the British Government from entering into political
relations with the chiefs of all the islands lying South to the Straits of Singapore, in the following terms: “It does
not upon the whole appear to me that the occupation of Rhio could be beneficial to the British Government, yet
its retention on the part of the Netherlands Government, and our exclusion from entering into political relations
with the Chiefs of all the islands lying South to the Straits of Singapore and between the peninsula and Sumatra
may prove a matter of some inconvenience to us, as it is in fact virtually amounts to a dismemberment of the
Principality of Johor, and must thus be productive of some embarrassment and confusion. This may be easily
illustrated by an example. The Carimon Islands and the Malayan Settlement of Bulang are two of the principal
possessions of the Tumongong of Johor or Singapore, and his claim to them is not only allowed by the rival
chiefs but satisfactorily ascertained by the voluntary and cheerful allegiance yielded to him by the inhabitants. By
the present Treaty, however, he must either forego all claims to these possessions, or removing to them,

renounce his connection with the British Government.” (Emphasis added.)

The Court observes that, as confirmed by the above documents, the senior British official in the region
understood that, before it was divided, the Sultanate of Johor had an extensive maritime component which

included “all” the islands in the region of the Straits of Singapore.
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2 Ibid.

 Ibid.

“ Ibid, para 57. In an article from the Singapore Free Press, dated 25 May 1843 and reporting on “[tlhe
frequent and regular occurrence of acts of Piracy in the immediate neighbourhood of Singapore”, it was stated as
follows: “The places and Islands near which these piracies are most frequently committed and where the pirates
go for shelter and concealment, such as Pulo Tinghie, Batu Puteh, Point Romania & c, are all within the territories
of our well beloved ally and pensionary, the Sultan of Johore, or rather of the Tomungong of Johore, for he is
the real Sovereign.”

e Ibid,p.35,para 58. The Court notes that Singapore rejects this last piece of evidence on the grounds
that “its probative value is highly suspect considering it does not indicate the source of the information or even
the name of its author”. However, the Court considers the probative value of this report to lie in the fact that it

corroborates other evidence that Johor had sovereignty over the area in question.
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20 Ibid,p.37,para 72. Furthermore John Crawfurd, the British Resident of Singapore, recorded in his
journal of 1828 a visit he had received from “some individuals of the race of Malays, called Orang Laut, — that is,
‘men of the sea’”, and stated as follows: “They have a rough exterior, and their speech is awkward and un
couth, but, in other respects, | could observe little essential difference between them and other Malays. These
people have adopted the Mohammedan religion. They are divided into, at least, twenty tribes, distinguished
usually by the straits or narrow seas they principally frequent. A few of them have habitations on shore, but by
far the greater number live constantly in their boats, and nearly their sole occupation is fishing . . . They are
subjects of the King of Johore, and the same people who have been called Orang Selat or, ‘men of the Straits’
— the straits here alluded to being, not the great Straits of Malacca, which are extensive beyond their
comprehension, but the narrow guts running among the little islets that are so abundantly strewed over its
eastern entrance. Under this appellation they have been notorious for their piracies, from the earliest knowledge

of Europeans respecting these countries.” (Emphasis added.)
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= Ibid,p.38,para 73. Another British official in Singapore and contemporary of John Crawfurd, Edward
Presgrave, the Registrar of Imports and Exports of the British administration in Singapore, also stated in his Report
of 1828 on the subject of piracy to the Resident Counsellor as follows: “The subjects of the Sultan of Johor who
inhabit the Islands are usually by the Malays termed Orang Rayat — the common oriental word signifying a
subject generally, but is here restricted to one class of the Sultan’s subjects. They live in small and detached
communities or settlements on the several islands under the immediate control of two officers called Orang Kaya

and Batin, the latter being subordinate to the former, these officers are appointed by the Sultan of Johore.

# Ibid,p.38,para 74. The Court considers that these descriptions of the nature and the level of the ties
of relationship between the Sultan of Johor and the Orang Laut in contemporary official reports by British officials
operating in the region have a high probative value in establishing the existence of sufficient political authority by
the Sultan of Johor to qualify him as exercising sovereign authority over the Orang Laut. The Court observes that
these statements showed an understanding by the responsible British officials in Singapore that the Orang Laut

were subjects of the Sultan of Johor and acted under his authority when need arose.
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2 Ibid,p.32,para 75. Given the above, the Court finds that the nature and degree of the Sultan of
Johor’s authority exercised over the Orang Laut who inhabited the islands in the Straits of Singapore, and who
made this maritime area their habitat, confirms the ancient original title of the Sultanate of Johor to those islands,

including Pedra Branca/Pulau Batu Puteh.

# Ibid,p.40,para 80. The Court, having found that in 1824 the Sultan of Johor had title to Pedra
Branca/Pulau Batu Puteh, will now turn to the question whether this title was affected by the developments in

the period 1824 to 1840.
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2 Ibid,pp.41-42,para 89. It is also common ground between Singapore and Malaysia that the 1824
Treaty had the effect, according to Singapore, of “divid[ing] the region into two spheres of influence” or,
according to Malaysia, of “dividling] the Sultanate of Johor into two separate spheres of influence” — one
belonging to the Dutch sphere of influence covering the territorial domain of the Riau-Lingga Sultanate under
Abdul Rahman, and the other falling under the British sphere of influence covering the territorial domain of the
Sultanate of Johor under Hussein.

236Ibid,|o.42,|oara 91. The 1824 Anglo-Dutch Treaty, concluded on 17 March 1824, provided in its Article
12 as follows: “His Netherlands Majesty withdraws the objections which have been made to the occupation of
the Island of Singapore, by the Subjects of His Britannick Majesty. His Britannick Majesty, however, engages, that
no British Establishment shall be made on the Carimon Isles, or on the Islands of Battam, Bintang, Lingin, or on
any of the other Islands south of the Straights of Singapore, nor any Treaty concluded by British Authority with

the Chiefs of those Islands.”

z1 Ibid,p.45,para 94. In sum, the argument that Singapore is advancing is that the 1824 Anglo-Dutch
Treaty left the entire Straits, including the islands and islets therein, except for the islands specifically referred to
in Article 12, open for access, and that since Pedra Branca/Pulau Batu Puteh, according to Singapore, had always
remained terra nullius or had become terra nullius as a result of the disappearance of the “old Sultanate of

Johor” by the division of the kingdom, there was a legal vacuum with regard to sovereignty over Pedra
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Branca/Pulau Batu Puteh, thus leaving room for the “lawful possession” of Pedra Branca/Pulau Batu Puteh by the

British during the period 1847-1851.

28 Ibid,p.42,para 92. The conclusion to be drawn from this provision, according to counsel for Malaysia,
is that : “The Anglo-Dutch Treaty of 17 March 1824 resulted in the split of the Johor-Riau-Lingga Sultanate. It
divided the Sultanate of Johor into two separate spheres of influence: islands south of the Straits of Singapore
were left within the Dutch sphere of influence — that was the Riau-Lingga Sultanate — while the territory and all
islands in the Straits of Singapore and to the north of the Straits were placed within the British sphere of

influence — and that was the Johor Sultanate.”

2 Ibid,p.44,para 100. The general reference in Article 12 of the 1824 Anglo-Dutch Treaty to “the other
Islands south of the Straights of Singapore” would suggest that all the islands and islets within the Straits fell on
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the British side of the dividing line of the spheres of influence. This naturally covered the island of Pedra
Branca/Pulau Batu Puteh whose legal status thus remained as it had been, i.e. part of the territorial domain of
what continued to be called the “Sultanate of Johor” after the division of the old Sultanate.

20 Ibid,p.45,para 102. A few months after the conclusion of the 1824 Anglo-Dutch Treaty, the East India
Company and the Sultan and the Temenggong of Johor entered into a new Treaty of Friendship and Alliance of 2
August 1824, known as the “Crawfurd Treaty”. By this Treaty the Sultan and Temenggong of Johor ceded the
island of Singapore to the East India Company. The Crawfurd Treaty specifies the geographical scope of the
cession of the island of Singapore, together with adjacent seas, straits and islets, to the extent of 10 geographical

miles from the coast of Singapore.

2 Ibid,p.45,para 103.  Specifically, Article Il of the Crawfurd Treaty provided as follows: “Their

Highnesses the Sultan Hussain Mahomed Shah and Datu Tumungong Abdul Rahman Sri Maharajah hereby cede in
full sovereignty and property to the Honourable the English East India Company, their heirs and successors for
ever, the Island of Singapore, situated in the Straits of Malacca, together with the adjacent seas, straits, and islets,

to the extent of ten geographical miles, from the coast of the said main Island of Singapore.”
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e Ibid,pp.45-46, para 104. On the basis of this provision, Malaysia argues that “Johor could not have
ceded the territory of Singapore Island and islets situated within ten geographical (i.e. nautical) miles to the
English East India Company if Johor did not have title to it”. Thus, according to Malaysia, “the fact that it had a
title which it was capable of ceding shows that the Johor title to the area before 1824 included both PBP and
sovereignty over Singapore”.

2 Ibid,p.46,para 105. In the view of Malaysia, even though Singapore agrees that the cession of
Singapore by the Sultan and Temenggong of Johor was effected by the Crawfurd Treaty, Singapore nevertheless
fails to appreciate that this important constitutive document on the establishment of Singapore also confirms
formal British recognition of prior and continuing sovereignty of the Sultanate of Johor over all other islands in
and around the Straits of Singapore. The Crawfurd Treaty provides, in unequivocal terms, that the cession is
confined to the islands of Singapore itself and the area, including seas, straits and islets, within 10 geographical
miles of the mainland of Singapore. Malaysia thus contends that title to other territories and sea areas remained

where it was, namely with the Sultanate of Johor.
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e Ibid,p.46,para 106. Singapore accepts that its claim to sovereignty over Pedra Branca/ Pulau Batu
Puteh “is not based on the Treaty of Cession of 1824” since “[t]hat Treaty dealt only with the main island of
Singapore and its immediate vicinity [and] did not extend to the area around Pedra Branca” (emphasis in the
original). However, Singapore dismisses the Crawfurd Treaty of 1824 as simply “irrelevant” to the issue of title to
Pedra Branca/ Pulau Batu Puteh, rejecting the argument advanced by Malaysia that by accepting this cession the
British recognized the authority of the Sultan and the Temenggong of Johor to effect a transfer of title in relation

to islands in the Straits of Singapore.

e Ibid,pp.46-47,para 107. The Court agrees that the Crawfurd Treaty cannot be relied on as establishing
“British recognition of prior and continuing sovereignty of the Sultanate of Johor over all other islands in and
around the Strait of Singapore” as Malaysia claims. Article Il speaks only of the cession of “the Island of Singapore
.. . together with the adjacent seas, straits, and islets to the extent of ten geographical miles” and cannot, in and
by itself, be interpreted as formal recognition by the United Kingdom that the Sultan and the Temenggong of
Johor had “prior and continuing sovereignty” over any and all of the islands in the Straits of Singapore, including

Pedra Branca/Pulau Batu Puteh.
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26 Ibid,p.49,para 117. In the light of the foregoing, the Court concludes that Malaysia has established to
the satisfaction of the Court that as of the time when the British started their preparations for the construction of
the lighthouse on Pedra Branca/Pulau Batu Puteh in 1844, this island was under the sovereignty of the Sultan of
Johor.

= Ibid,p.73,para 192. On 12 June 1953 the Colonial Secretary of Singapore wrote as follows to the
British Adviser to the Sultan of Johor: “It is how [now] desired to clarify the status of Pedra Branca. | would
therefore be most grateful to know whether there is any document showing a lease or grant of the rock or

whether it has been ceded by the Government of the State of Johore or in any other way disposed of.”
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e Ibid,p.74,para 196. Three months later, in a letter dated 21 September 1953, the Acting State
Secretary of Johor replied as follows: “I have the honour to refer to your letter . . . dated 12th June 1953,
addressed to the British Adviser, Johore, on the question of the status of Pedra Branca Rock some 40 miles from

Singapore and to inform you that the Johore Government does not claim ownership of Pedra Branca.”

2 Ibid,p.74,para 198. The reply from Johor, Malaysia continues, is not “a model of clarity”. In any
event it is about ownership, not about sovereignty over Pedra Branca/Pulau Batu Puteh. Malaysia also contends
that the Acting State Secretary was “definitely not authorized” and did not have “the legal capacity to write the

1953 letter”.

0 Ibid,p.75,para 201. For Singapore the Johor reply is crystal clear and straightforward. In the context it
is clear that ownership refers to title. Singapore rejects Malaysia’s argument that the Acting Secretary of State of

Johor did not have authority to write the letter.
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# Ibid,p.81,para 226. To conclude its consideration of the 1953 correspondence, the Court refers to
three related aspects of the way in which counsel for Singapore presented its submissions based on it. First,
Singapore referred to the Johor reply as a “formal” or “express disclaimer of title” ; second, it invoked estoppel;
and, third, it contended that the reply was a binding unilateral undertaking.

#2 Ibid,p.81,para 227. Regarding the first submission, the Court does not consider the Johor reply as
having a constitutive character in the sense that it had a conclusive legal effect on Johor. Rather it is a response
to an enquiry seeking information. It will be seen that, in the circumstances, this submission is closely related to
the third.

# Ibid,p.81,para 228. Regarding the second submission, the Court points out that a party relying on an
estoppel must show, among other things, that it has taken distinct acts in reliance on the other party’s statement
(North Sea Continental Shelf, Judgment, I.C.J. Reports 1969, p. 26, para. 30). The Court observes that Singapore
did not point to any such acts. To the contrary, it acknowledges in its Reply that, after receiving the letter, it had
no reason to change its behaviour; the actions after 1953 to which it refers were a continuation and development
of the actions it had taken over the previous century. While some of the conduct in the 1970s, which the Court
next reviews, has a different character, Singapore does not contend that those actions were taken in reliance on
the Johor response given in its letter of 1953. The Court accordingly need not consider whether other

requirements of estoppel are met.
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o Ibid,p.82,para 229. Finally, on the third submission about the Johor reply amounting to a binding
unilateral undertaking, the Court recalls that when it is claimed that “States make statements by which their
freedom of action is to be limited, a restrictive interpretation is called for” (Nuclear Tests (Australia v. France),
Judgment, I.C.J. Reports 1974, p. 267, para. 44, Nuclear Tests (New Zealand v. France), Judgment, I.C.J. Reports
1974, p. 473, para. 47). The Court also observes that the statement was not made in response to a claim made
by Singapore or in the context of a dispute between them, as was the case in the authorities on which Singapore
relies. To return to the discussion of the first submission, Johor was simply asked for information. Its denial of

ownership was made in that context. That denial cannot be interpreted as a binding undertaking.
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5 Ibid,p.28,para 33. The Parties are agreed that, with regard to Pedra Branca/Pulau Batu Puteh, the
dispute crystallized in 1980, when Singapore and Malaysia formally opposed each other’s claims to the island.
According to Malaysia, “[tlhe Protest Note of 14 February 1980 crystallized the dispute. On this basis the critical
date for the dispute over Pulau Batu Puteh is 14 February 1980.” For its part, Singapore claims that “it was only
in 1979 that Malaysia made a formal claim to the island through the publication of its map”, which Singapore
protested against through its diplomatic Note of 14 February 1980. Singapore thus refers to “the 1979- 1980

critical date”.

e Ibid,p.28,para 34. In the view of the Court, it was on 14 February 1980, the time of Singapore’s
protest in response to Malaysia’s publication of the 1979 map, that the dispute as to sovereignty over Pedra

Branca/Pulau Batu Puteh crystallized.
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=1 Ibid,p.84,para244. For Singapore, the flying of the British and Singapore ensigns from Horsburgh
lighthouse from the time of its commissioning to the present day is a clear display of sovereignty. This contention
is supported, it says, by its positive response to a request in 1968 made by Malaysia that it “bring down the
Singapore flag from Malaysian soil at Pulau Pisang”. By contrast, no such request was made in respect of the flag
on Pedra Branca/Pulau Batu Puteh.

8 Ibid,p.87,para 245. Malaysia responds that the flying of an ensign, associated with maritime matters,
is to be distinguished from the flying of the national flag. Ensigns are not marks of sovereignty but of nationality.
Moreover, there must also be a showing of sovereign intent and Singapore has not demonstrated that here. The
Pulau Pisang incident involved a matter of domestic political sensibility and it was resolved between the two
Parties. It was not an acknowledgment of sovereignty in relation to an issue not under dispute, far removed from
the location. Malaysia also makes the point that Pulau Pisang is much larger than Pedra Branca/Pulau Batu Puteh

and has a small local population.
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2 Ibid,p.87,para 246. The Court accepts the argument of Malaysia that the flying of an ensign is not in
the usual case a manifestation of sovereignty and that the difference in size of the two islands must be taken
into account. It considers that some weight may nevertheless be given to the fact that Malaysia, having been
alerted to the issue of the flying of ensigns by the Pulau Pisang incident, did not make a parallel request in
respect of the ensign flying at Horsburgh lighthouse. As already mentioned the Malaysian authorities did in 1978

express concern about the flag at Horsburgh lighthouse.

0 Ibid,p.85,para 240. Both Parties contend that their naval patrols and exercises around Pedra
Branca/Pulau Batu Puteh since the formation of their respective navies constitute displays of their sovereign rights
over the island. Malaysia and Singapore both argue that these activities demonstrate each Party’s understanding
that the island was under its respective sovereignty. The Royal Malayan Navy, later to become the Royal
Malaysian Navy, came under the control of the Malayan Government in 1958 following the independence of
Malaya in the previous year. It continued to be based at the Woodlands Naval Base in Singapore Harbour until
1997. The Republic of Singapore Navy was formed in 1975 from units of the Maritime Command of the Singapore

Armed Forces. Ships from both navies patrolled in the area of Pedra Branca/Pulau Batu Puteh.
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2t Ibid,p.86,para 242. Malaysia also placed weight on an internal confidential document entitled “Letter
of Promulgation” issued on 16 July 1968 by the Chief of the Malaysian navy, attached to which were charts
indicating the outer limits of Malaysian territorial waters. One of the charts attached to the letter showed Pedra
Branca/Pulau Batu Puteh and also Middle Rocks and South Ledge as within Malaysia’s territorial waters. Singapore
made a related reference to the 1975 Operations Instructions of the Singapore navy designating a patrol area in

the vicinity of Pedra Branca/Pulau Batu Puteh.

““loid, para240.

*Ibid, para242

2t Ibid,p.85,para 241. The Court does not see this activity as significant on one side or the other. It
observes that naval vessels operating from Singapore harbour would as a matter of geographical necessity often
have to pass near Pedra Branca/Pulau Batu Puteh.

2 Ibid,p.86,para 243. The Court observes that the Malaysian chart and the Singaporean Instructions
were acts of one Party, which were unknown to the other Party, the documents were classified and they were

not made public until these proceedings were brought. The Court considers that, like the patrols themselves,

neither can be given weight.
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26 Ibid,p.89,para 251. In 1968 the Government of Malaysia and the Continental Oil Company of Malaysia
concluded an agreement which authorized the Company to explore for petroleum in the whole of the area of
the continental shelf off the east coast of West Malaysia south of latitude 5° 00" 00" North “extending to the
International Boundaries wherever they may be established” ; the southern limits of the area were defined at “1°
13 and “1° 17 (approx.)”, “but excluding the islands of the States [of Johore, Pahang and Trengganu] and an
area three miles from the base lines from which the territorial waters of such islands are measured”. According to
counsel for Malaysia, the limits broadly followed the anticipated boundaries of the 1969 Indonesia-Malaysia

Continental Shelf Agreement.

2t Ibid,p.89,para 252. Malaysia submits that the Agreement is evidence of its appreciation that the
entire concession area fell within its continental shelf, that it is actual conduct, conduct a titre de souverain, and
that the agreement was concluded openly and was widely published; Singapore nevertheless made no protest.
Singapore replies that it had no reason to protest. The map did not show Pedra Branca/Pulau Batu Puteh, not a
matter of surprise since islands and their territorial waters were expressly excluded. Moreover, the description of
the area covered was without prejudice to the question of boundaries where they had not been agreed. Further,
the co-ordinates were not published and no exploration ever occurred in the area near Pedra Branca/Pulau Batu

Puteh, an area which was part of a larger portion of the concession relinquished by the oil company.
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“® Ibid.

2 Ibid,p.89,para 253. Given the territorial limits and qualifications in the concession and the lack of
publicity of the co-ordinates, the Court does not consider that weight can be given to the concession.

7o Ibid,p.89,para 254. By legislation of 1969 Malaysia extended its territorial waters from 3 to 12 nautical
miles. The Ordinance declared that breadth was to be measured in accordance with provisions of the 1958
Geneva Convention on the Territorial Sea which were scheduled. Provisions were made for the publication by the
Government of a large scale map indicating the low water marks, the base lines, the outer limits and the areas of
territorial water of Malaysia, and for the modification of the areas of territorial waters in accordance with any
agreement concluded between Malaysia and any other coastal State

o Ibid,p.90,para 255. Malaysia says that the legislation “extended Malaysian territorial waters to and
beyond Pulau Batu Puteh. There was no sense at the time that Pulau Batu Puteh and its surrounding waters were
anything other than Malaysian territory. The legislation drew no protest from Singapore.” Singapore answers that
it had absolutely no reason to protest since the legislation did not identify in any way the territories, baselines,
outer limits and areas of territorial waters. As soon as a chart was published, in 1979, relating in fact to the

continental shelf rather than the territorial sea, Singapore did protest.
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% Ibid.
2 Ibid,p.90,para 256. In the Court’s opinion the very generality of the 1969 legislation means that

Malaysia’s argument based on it must fail. It does not identify the areas to which it is to apply except in the most
general sense: it says only that it applies “throughout Malaysia”. In terms of the legislation, necessary precision
would come only with the publication “as soon hereafter as may be possible” of the large-scale map for which

the legislation provided.
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o Ibid,p.90,para 258. While Malaysia had, very recently, extended its territorial waters to 12 nautical
miles, Singapore had not yet taken that step. Given that fact and the fact that the line stops 6.4 nautical miles to
the east of Pedra Branca/Pulau Batu Puteh and begins again beyond the western end of the Straits of Singapore,

the Court does not consider that the 1970 Territorial Sea Agreement can have any significance in this case.

2 Ibid,p.92,para 261. According to Malaysia, official publications of the Government of Singapore which

describe its territory are notable for their absence of any reference to Pedra Branca/Pulau Batu Puteh among the
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approximately 60 islands that are included in those descriptions. The lists in Singapore Facts and Pictures 1972
include islands which are even smaller, are uninhabited and which have lighthouses on them. It was not until
1992 that Pedra Branca/Pulau Batu Puteh was first included in that publication. Similarly the Annual Reports of
the Rural Board of Singapore from 1953 to 1956 did not include it. In the 1927 Agreement, the Curfew Order of
1948 and the published lists, all official texts extending over 53 years to the critical date, when the Singapore
authorities have evidently paid very close attention to the extent of their territory, there was never any indication
that Pedra Branca/Pulau Batu Puteh was part of Singapore. Singapore replies that Singapore Facts and Pictures
does not provide a legally comprehensive description of its territory but is a publication giving general
information, providing a broad overview. Neither the 1972 nor 1992 editions were comprehensive, nor are they
designed to be authoritative ; they are for reference rather than having an administrative effect. Further, the 1972
list was of small islands “within the territorial waters” of the island of Singapore and omitted at least eight other
islands which belonged to Singapore. The Rural Board Report of 1953 was intended to include all the
neighbouring islands, some neighbouring islands were in fact omitted, and the impetus for the 1953 extension of
the Board’s jurisdiction was the revision of electoral boundaries. That was not relevant for the lighthouse crew
who were stationed on Pedra Branca/Pulau Batu Puteh on rotation, a month at a time; and the other functions of
the Rural Board were also not relevant to the island. Singapore points out in addition that Malaysia conveniently
overlooks the fact that it cannot point to any contemporaneous official document in which Pedra Branca/Pulau
Batu Puteh is listed as belonging to it. On the contrary, in 1953, the very year of the Rural Board’s report which,
Malaysia cites, its predecessor, Johor, expressly disclaimed ownership of Pedra Branca/Pulau Batu Puteh in official

correspondence.

216 Ibid,para261.
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2 Ibid,para262 Given the purpose of the publications and their non-authoritative and essentially

descriptive character, even if official, the Court does not consider that they can be given any weight.

¢ Ibid,p.82,para 231. Singapore contends that it and its predecessors have exercised sovereign
authority over Pedra Branca/Pulau Batu Puteh by investigating and reporting on maritime hazards and shipwrecks
within the island’s territorial waters. It says that the only Malaysian protest against this conduct was in 2003. It

also refers to two notices to mariners issued in 1981 and 1983.

e Ibid,p.83,para 233. The first investigation to which Singapore refers was into a collision within 2 miles
of the island in 1920 between British and Dutch vessels. (This is one of the instances referred to in paragraph 164
above where it is convenient to consider pre-1953 conduct at this stage.) The report of the investigation does not
identify the jurisdictional basis on which it was undertaken. Of some significance for the Court is that the enquiry

was undertaken by Singapore and not Johor. According to Singapore, the only basis on which it could undertake
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the enquiry under its Merchant Shipping Ordinance was that the shipping casualty had occurred “on or near the

J

coast of [Singapore]” which must be understood to be the island, given the distance from the grounding to the
main island of Singapore. Malaysia responds in a general way, mentioning that the Ordinance provides other
grounds of jurisdiction. While the points of Singapore law may be subject to dispute, again the Court would note
that it was the authorities in Singapore, rather than those in Johor, that undertook the investigation. The last
marine casualty occurring before 1980 and investigated by Singapore was the running aground of a Panamanian
vessel off the island in 1979. The Court considers that this enquiry in particular assists Singapore’s contention that
it was acting a titre de souverain. This conduct, supported to some extent by that of 1920 and 1963, provides a
proper basis for the Court also to have regard to the enquiries into the grounding of five vessels (three of foreign

registry) between 1985 and 1993, all within 1,000 m of the island.
20 Ibid,p.82,para 232. Malaysia responds that the United Nations Convention on the Law of the Sea

and the Convention on the Safety of Life at Sea impose duties in respect of the investigation of hazards to the
safety of navigation and the publication of information about such hazards. Inasmuch as Singapore acted to
investigate and publish, it was acting in accordance with best practice and not a titre de souverain in respect of
the island. Further, a lighthouse operator has certain responsibilities in those matters. Next, the circumstances of
the particular investigations meant that the ability of Singapore to carry them out was not based on its

sovereignty over the island. Finally, a number of the investigations occurred after 1980, when the dispute
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crystallized, and given the insubstantial nature of the earlier practice they cannot provide a foundation for

Singapore’s claim.

*!Ibid,para 233.
2 Ibid,p.83,para 234. The Court accordingly concludes that this conduct gives significant support to the

Singapore case. It also recalls that it was only in June 2003, after the Special Agreement submitting the dispute to

the Court had come into force, that Malaysia protested against this category of Singapore conduct.

283Ibid,p.83,para 235. Singapore invokes in support of its claim its exercise of exclusive control over visits
to Pedra Branca/Pulau Batu Puteh and the use of the island. When appropriate, it has authorized access to the
island by officials from Singapore as well as from other States including Malaysia. Among those visiting from
Singapore were ministers, including the Minister of Communications and the Minister of Home Affairs, a member
of Parliament, and military and police officials, activities which took place without any objection from Malaysia.

Singapore gives particular emphasis to visits by Malaysian officials wishing to conduct scientific surveys. At no
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point, says Singapore, did Malaysia protest against Singapore’s requiring those officials to obtain permits from it.
Malaysia responds that this control is no more than the control regularly and properly exercised by a lighthouse
keeper over access to the lighthouse and its environs. The Standing Orders and Instructions relating to access to
which Singapore refers are, Malaysia emphasizes, Orders and Instructions relating to every lighthouse operated by
Singapore, including, for instance, that on Pulau Pisang.

** Ibid.

7 Ibid,p.84,para 236. The Court agrees with Malaysia that many of the visits by Singaporean personnel

related to the maintenance and operation of the lighthouse and are not significant in the present case. As

indicated, however, Singapore gives emphasis to visits by Malaysian officials, particularly in 1974 and 1978.

286 Ibid, para 236
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1 Ibid,p.84,para 237. The 1974 case concerned a tidal survey by a team from Indonesia, Japan,
Malaysia and Singapore over a seven to eight week period. An officer of the Port of Singapore Authority wrote to
the Commanding Officer of the Royal Malaysian Navy survey vessel, K.D. Perantau. “In order to facilitate the
necessary approval from the various government ministries concerned . . .”, he asked for a list of the Malaysian
members who would be staying at the lighthouse, seeking their names, passport numbers, nationality and the
duration of their stay. They had in fact already arrived and interim permission was granted in the letter. The
Malaysian Commanding Officer provided four names and their details. They would be at the lighthouse for
another three months and were manning the Responder and Auditor and carrying out tide readings. Others would
come for brief periods to replenish the Tide Team with food and water, to provide emergency repairs for the
Responder and to carry out triangulation. Since it was a joint survey, a participant from the Port of Singapore

Authority would be present at all times.

28 Ibid,p.84,para 238. In 1978 the Malaysian High Commission in Singapore sought clearance for a
Government vessel “to enter Singapore territorial waters” and inspect tide gauges over the course of three
weeks. Among the points identified was Horsburgh lighthouse station. The project was consonant with the
memorandum of understanding between Malaysia, Indonesia and Singapore on joint studies in the Straits of
Malacca and Singapore. The Singapore Ministry of Foreign Affairs acceded to the request. Just a few weeks earlier,
the light keeper “politely informed” two people who claimed to be from the Survey Department, West Malaysia
and whose purpose was to carry out triangulation observations that they could not remain unless prior
permission had been obtained from the Port of Singapore Authority. They left. Malaysia made no protest. The
action did however cause concern in Kuala Lumpur. On 13 April 1978 the Counsellor in the Singapore High

Commission there reported to his Ministry that a Principal Assistant Secretary at the Malaysian Ministry of Foreign
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Affairs had informed him that the Malaysian Government was “somewhat upset” over certain actions of
Singapore concerning Horsburgh lighthouse island : “Firstly, Singapore had flown the Singapore flag over the
island. Secondly, when certain Malaysian marine boats tried to dock on the island recently for some survey work,

they were refused permission to land.”

 Ibid.

0 Ibid,p.85,para 239. In the Court’s opinion, this Singaporean conduct is to be seen as conduct a titre
de souverain. The permission granted or not granted by Singapore to Malaysian officials was not simply about the
maintenance and operation of the lighthouse and in particular its protection. Singapore’s decisions in these cases
related to the survey by Malaysian officials of the waters surrounding the island. The conduct of Singapore in
giving permission for these visits does give significant support to Singapore’s claim to sovereignty over Pedra

Branca/Pulau Batu Puteh.
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291Ibid,p.87,para 247. In July 1976 the Singapore Navy explained to the Port of Singapore Authority its
need, shared by the Singapore Air Force, for a military rebroadcast station on Pedra Branca/Pulau Batu Puteh to
overcome communication difficulties. It wished to install two radio sets in the lighthouse, with a power source,
and requested the co-operation of the Authority “in order that communications needs for both security and
defence could be met”. The Port Authority responded positively, making it clear that it had no responsibility for
operating or maintaining the relay station : the station was exclusively for the use of the Navy which was
responsible for its establishment and maintenance. The relay station was installed on 30 May 1977. Singapore
says that the installation was carried out openly, involving the transportation of equipment by military helicopters
which have also been involved in the maintenance of the station. This action, says Singapore, was obviously an
exercise of their authority disconnected from the operation of the lighthouse.

2 Ibid,p.87,para 247. Malaysia does not dispute that characterization ; on the contrary this conduct by
Singapore, in Malaysia’s opinion “has raised serious concerns about Singapore’s use of Horsburgh lighthouse for
non-light (and especially military) purposes”. In its Agent’s words “[tlhis conduct does not fall within the consent
given for the construction and operation of the lighthouse”. Malaysia also says that the installation was

undertaken secretly and that became aware of it only on receipt of Singapore’s Memorial.
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22 Ibid,p.88,para 248. The Court is not able to assess the strength of the assertions made on the two
sides about Malaysia’s knowledge of the installation. What is significant for the Court is that Singapore’s action is
an act a titre de souverain. The conduct is inconsistent with Singapore recognizing any limit on its freedom of

action.

21 Ibid,p.88,para 249. In 1978 the Port of Singapore Authority, on the direction of the Government of
Singapore studied the possibilities, which had also been considered in 1972, 1973 and 1974, of reclaiming areas
around Pedra Branca/Pulau Batu Puteh. The Authority’s survey contemplated a reclamation of 5,000 sg m of land
— the island is about 8,560 sq m at low tide. At that time the communications tower for the Vessel Traffic
Information System (VTIS) and the helipad which today occupy much of the eastern half of the island had not
been constructed. The Authority sought tenders for “Reclamation and Shore Protection works at Horsburgh
lishthouse” in a newspaper advertisement. Although three companies tendered for the project, the proposal was
not taken further. According to Singapore, this was classic conduct a titre de souverain. Malaysia emphasizes the
fact that the proposal was not taken further and the fact that some of the documentation on which Singapore
relies was secret and could not have prompted any reaction from Malaysia. The Malaysian Agent makes the point

that Singapore “does not need a bigger island for a better lighthouse. What does it need a bigger island for?” He
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then raises questions about the effect on the environment and on navigation and especially about security

arrangements at the eastern entry to the Straits.

* Ibid.

e Ibid,p.88,para 250. The Court observes that while the reclamation was not proceeded with and some
of the documents were not public, the tender advertisement was public and attracted replies. Further, as the
Malaysian Agent recognizes, the proposed action, as advertised, did go beyond the maintenance and operation of
the lighthouse. It is conduct which supports Singapore’s case.

#1 Ibid,p.94,para 267. The Parties referred the Court to nearly 100 maps. They agreed that none of the

maps establish title in the way, for instance, that a map attached to a boundary delimitation agreement may.
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They do contend however that some of the maps issued by the two Parties or their predecessors have a role as

indicating their views about sovereignty or as confirming their claims.

e Ibid,p.44,para 269. Singapore places considerable weight on six maps published by the Malayan and
Malaysian Surveyor General and Director of National Mapping in 1962 (two maps), 1965, 1970, 1974 and 1975.

Those maps include Pedra Branca/Pulau Batu Puteh with four lines of information under it :
“Lighthouse 28,
P. Batu Puteh,
(Horsburgh),
(SINGAPORE) or (SINGAPURA).”

Exactly the same designation “(SINGAPORE)” or “(SINGAPURA)” appears on the maps under the name
of another island which unquestionably is under Singapore’s sovereignty. Further, in @ map in the same series
relating to Pulau Pisang, the site of the other Singapore administered lighthouse, no similar annotation appears,
that omission indicating that its inclusion has nothing to do with ownership or management of the lighthouse.

Singapore argues that the six maps are significant admissions against interest by Malaysia.
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# Ibid,p.94,para 270. Malaysia responds that (1) the annotating may be assessed differently, (2) maps
do not create title, (3) maps can never amount to admissions except when incorporated in treaties or used in

inter-State negotiations and (4) the maps in issue contained a disclaimer.

%0 Ibid,p.95,para 271. On Malaysia’s first contention it does appear to the Court that the annotations
are clear and support Singapore’s position. On the second point, the Court sees strength in Singapore’s more
limited argument that the maps give a good indication of Malaysia’s official position rather than being creative of
title. On the third there is authority for the proposition that admissions may appear in other circumstances (e.g.
Frontier Dispute (Benin/Niger), .C.J. Report 2005, p. 119, para. 44). The disclaimer, the subject of the fourth
Malaysian contention, says that the map must not be considered an authority on the delimitation of international

or other boundaries.
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o Ibid,p.95,para 272. The Court recalls that Singapore did not, until 1995, publish any map including
Pedra Branca/Pulau Batu Puteh within its territory. But that failure to act is in the view of the Court of much less
weight than the weight to be accorded to the maps published by Malaya and Malaysia between 1962 and 1975.
The Court concludes that those maps tend to confirm that Malaysia considered that Pedra Branca/Pulau Batu

Puteh fell under the sovereignty of Singapore.

2 Ibid,p.95,para 273. The question to which the Court must now respond is whether in the light of the
principles and rules of international law it stated earlier and of the assessment it has undertaken of the relevant
facts, particularly the conduct of the Parties, sovereignty over Pedra Branca/Pulau Batu Puteh passed to the

United Kingdom or Singapore.

0 Ibid,pp.95-96,para 274. The conduct of the United Kingdom and Singapore was, in many respects,
conduct as operator of Horsburgh lighthouse, but that was not the case in all respects. Without being exhaustive,
the Court recalls their investigation of marine accidents, their control over visits, Singapore’s installation of naval
communication equipment and its reclamation plans, all of which include acts a titre de souverain, the bulk of
them after 1953. Malaysia and its predecessors did not respond in any way to that conduct, or the other conduct
with that character identified earlier in this Judgment, of all of which (but for the installation of the naval

communication equipment) it had notice.



155

(%
v a

uenani ana. 1850  eelesluguzdiiansaufumionzrer Tidins
nszvilaewilenniePBP ns1gainnsiiianifiunadeasdiluiBeniou Adedlddu
oynandealus druunuiit 1960-1970  vesmamsuiadeiuandiiiuin dselusd
srunvesulaewmileinizPBP wazn1sneunduvenaviinisigesles lulla.a. 1953 finey

ndu elasliulsansanuiduid1veanilaln1ePBP famaliiuin nsaaunausananiuids

MaLiuln 1ndoriaaseninan urinsufiRvesdenlusuazsenguly
gugsgudl tanseviinislugiuesngnsing (a titre de souverain) vilviluda.e. 1980 6119

a 2 % v a «305
osUlweniionnzPBP lasnludedenlus

2.4.2.4 AMRNNAUVDIANA

NRARAFINE1INIUITAY Araaguinligiuivesulnemiewnis PBP

a 306
Wuvesdanlus

0 Ibid,p.96,para 275. Further, the Johor authorities and their successors took no action at all on Pedra
Branca/Pulau Batu Puteh from June 1850 for the whole of the following century or more. And, when official visits
(in the 1970s for instance) were made, they were subject to express Singapore permission. Malaysia’s official
maps of the 1960s and 1970s also indicate an appreciation by it that Singapore had sovereignty. Those maps, like
the conduct of both Parties which the Court has briefly recalled, are fully consistent with the final matter the
Court recalls. It is the clearly stated position of the Acting Secretary of the State of Johor in 1953 that Johor did

not claim ownership of Pedra Branca/Pulau Batu Puteh. That statement has major significance.

0 Ibid,p.96,para 276. The Court is of the opinion that the relevant facts, including the conduct of the
Parties, previously reviewed and summarized in the two preceding paragraphs, reflect a convergent evolution of
the positions of the Parties regarding title to Pedra Branca/Pulau Batu Puteh. The Court concludes, especially by
reference to the conduct of Singapore and its predecessors a titre de souverain, taken together with the conduct
of Malaysia and its predecessors including their failure to respond to the conduct of Singapore and its

predecessors, that by 1980 sovereignty over Pedra Branca/Pulau Batu Puteh had passed to Singapore.
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- Ibid,p.96,para 277. For the foregoing reasons, the Court concludes that sovereignty over Pedra

Branca/Pulau Batu Puteh belongs to Singapore.
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AnsziisnisvasAanazmanan1susulduannguanesendnelssna

3.1 wannguagsEdeUsEmANgfUNSANNRuLaY

3.1.1 M5lANNFIRULAUNINNYMNNETENINUsENA

o [y [y 12 = a el . < o A 1 2y

AUSUNSNNISLANIT IR ULALY (acquisition of territory) Wunanitenlasu
a a o dll v = v ea ] v W
ansnantannguanglsiuludeslaundmindduvesdanay auseuinendmannis
aananlasunisimuundundnnguuieseninelssine  waznannislaudafunauiu

= AU WY =R a a A a & Y X a a A a

nuefe NsNsglaundednsiviloAunauiiug wazanuaveIn1siauZednsiviloAuwau
Aanan dwmalisgiisnuvesilpsainisanszyiinisane e udedRdyaR Usns was

nanTswilefuwauiiuldudiiiesifes Tunsseninausemenslaundmiuwauanunsalaun

TneAsmssasioluil
1. MsldunFsRuunulagnisaseunses (occupation)
2. M3bdundaRunaulaenisasauasealsing (prescription)
3. MsbdiundaRuuauannisentiy (cession)
4. nslgundsduneulneturuzainnissu (conquest)

5. NS PUNDIRULAULABFNIZNETIUYR (accretion)
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3.1.1.1 mMslaundeRuunulngnisasaunsed (occupation)

[ [y

dmiun1snseuased (occupation) lWunslaundspulauniianvusadeiu
n13AsaUATEIUTUNY (prescription) INS1¥0EULNUFINVEIANUTUTEANTAIN UALUANA

fueegslsiy Jleuszinmsesueneazidensold

Tng5uLINa0dUNELNEIAUN1IATEUATEY (occupation) AULAUADY d1USU

N13A50UATOINY stAnKalunISlaunEedunau Weausingindmaninae 3 Usenis

samaluil

1. NSASOUATDIRULAUN T8 (terra nullius)

2. NNSATBUATDIRBILLIAU (intention) kagtana1ud (will) nsevintuuINYea
iy

3. ARIATAUATIRENNNUTEANS AN (effectivites) hazmoLilad

3.1.1.1.1 N15ASAUATDIAULAUNLUNLA1UDY (terra nullius)

NISATOUATOIAULAY ANwULAULAUNITIAToUATRIEdanTY “Aunnuladl
Whwed (terra nullius)”  399719LAA07077 “Aunauliiiidnvee” dulldnwuziduadals
nanfe 1. Jufuuauiilbiauegende 2. AusauignAunulug 3. Auueuiignasislulaesy

a ° [ « 2 9 4 1 [ PN oAl ! 19 ¥ o A a v Y =
AN FIUIU T N1TATYIN ﬁ]zG]ENL‘UL!ﬁﬂHﬂA%V]llILWENLL@INI%@WUWQL%U@@ULL@U NSRNIZ IR

. . 2 a & vy 1 a Aa 1 Y] a1
LARU (intention) agm\cmuuﬂuuuvl,ﬂ@'lﬂ 4, @uLL@UWNWU@%@qﬁUﬂ@QﬂQLC\]ﬂ%‘U Vllllllﬂ']i

' Michael Akehurst, A Modern Introduction to International Law, fourth edition ed. (London: Goerge

Allen & Unwin (Publishers), (1983) p.142.
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o = 2 o v 1 =4 a 1
nszyilumenisidles” wasanAn1ufing lupd Western Sahara fnagRsssusenang
Uszmaldlimnuiuduusiliin “AuuauWestern Sahara 1Jufuwaufiiauegede i
N139ANIINIPuFIANLAEN1INITEee A1elan1TauaTeIIINTNYUKI BRI Aulal
) ' o & a Ao v 3 & ad % v & | aa ~ !
AINAITBUUAULAUNTLINVDY” SIERZUUIINARNALN UMY ATN15NA1aND9I1
funauladudulauiiidnves wSoluilianves ArauefuwAulafa Iy MININ1STANIS
MIAUEIALLAYNITE0WBINU WU Wintsww Auwsutufssdufuwauniidnves &
Wawesyunauiy dAuseulausiannisdanismiei udeeusaznisdes Auuautuiay
fodndudunaunliiiinves ws1zazdunisaseuasadniafulaunliiidtves Judu
nanNaIIUIZNITUIN VoINSl TIRULAULABNITATEUATEY (occupation) LaznaNLAMI
% r-:’ljaf [~ [ '3 o a 1 v =~ a [y
Yolliidundninueiuszn1sd1Aguenszninensla undiulaulaen15AsoUATOIAUNTS
TouNFeRunulngnN1sATaUATBIUTUNS

3.1.1.1.2 N15AT9UATDIABELIAUN (intention) kAZLIATIUY

will) nszvinlunuvaesy

N13ATOUATEINLADATIMENNUNTOERINTT N1TATOUATOINY Foelianu

o o [ d! U < v Y o a )
wazlanduanseyiinstuwueessy  dwsdesdunisinluaseunsedddsiuiaesilnenile
AukAUTLY FudunAaainyfsssuseninasewmeluad Legal  Status of Eastern
Greenland (Denmark v. Norway) liiagnavanlidn “nisensdnsesulaeidu deseguu

1%
2 IS

HugIUNITHanIN1sidaIunveg1eraLied laell 2 9eAUsENOU AD 1. eARIdlIAUILAY

2Pk Menon, "The Acquisition of Territorial in International Law : A Traditional Perspective," The Korean

Journal of Comparative Law vol.22(1994) 135.

> Seokwoo Lee, "Continuing Relevance of Traditional Modes of Territorial Acquisition in International

Law and a Modest Proposal,” Connecticut Journal of International Law vol.16:1(2000) p.7.
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auysal anunannisluisesasdusznavvesanudusy mundnnisduazieuluuingi 1
YUy InTINaulnlialednnigdnsuagniifivesdy A.aA. 1933 (Montevideo
Convention on Rights and Duties of the States) 7111 “asdusznouvessguiuynnaniy

ngvesEnIeUseme Iawalull
10) Usevns

0) AuwAUY

=

%) 35U Uag

v o

ay ° v o ¢ « ° a )
7) fenaunsatunisviuduiusiusgou @wnaedulag)

o

Y = [ U L3 [d LY [ [
wszassladianudusgasunuesnusznavvesanuduly luineslusy

o9

[ LY N K A v o Y v & 1 a o a ¢ a v
b EL‘ViQJJ FNNAUT NIDABYNUILAINATU 3§UU88NN@WUW§]@5U1@Uiﬁﬂﬁﬂyjim N1

<9

v 1 a a A a

Tuasaumsasldsruaesulaeluuiuuess sunaliiednsmidonuwauduls wazni1snszyiy

o«

* Case Concerning Sovereignty over Pulau Ligitan and Pulau Sipadan,p.682 para.134.

° Article 1, Montevideo Convention on Rights and Duties of the States
The state as a person of international law should possess the following qualifications: a ) a permanent

population; b ) a defined territory; ¢ ) government; and d) capacity to enter into relations with the other states.
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Tunnuvessgazdessngin mansevidudesdunmsnigniomunuressgdnluldsiunasy

<9

WitaRuwaunluAsauATY wazni1snseyinuusedlildnisnsevivesdaanuu winnis

Y

nsziilafnuudaznszvilaedanvuvessgiuiniu nsnszvhiulidedndunssvirluun
V9933

3.1.1.1.3 A9ARUASR9IRENMMBLlawasiUSLANS AN

(effectivités)

N13ATOUATDILDNIINAZABIUTINGIT Wunsnsziinisly

WISt AuuaUN U VBILaY N15NTZYINTUITUADIATEUATDIDE1NTIUTZANT AN

[
=

wazsaLiey Ao dn1snsyvinldenuassulnumnideofunfasaunsetntanailad 390100
o 1 o ‘:ll 1 nﬂ' gj [ b4 o A a A 1
A101091 NMInseviiisiaiasiudndenseiitnaeniaituyngaaiuilofuwauniall 90
Aunina Tuad island of Palmas (Netherlands v. United States of America) 16114
1A “nsasaunsadtazlianuisanszyinnisigeunesulpenasniigl MNIuAYes
a = P2 < a A v ”6 5 o w A [ 1 ¥
fukau NDabeItTun15ATUATRINABLLBILAR Y INSIERETY AINAIRRAUAINANALTIDU
Tidiudn nsaseuaseddddnduiazdesdddiuisesulnemiiofunauluynaisiauns

[EILAATRUATLNTDAULAULLD 1AL DA T U LN IND LAY

YDNAINLNITATOUATBINABLLBILAD NITATBUATBIABINNITLEDIUND
osUlnuuilofulauiugedsdiused@ndnim Fuinmanin aseuaTeedelsdasiond
UszanSnn nsnszvindudeadunisidnnsaunsetasaniase wasdeudunisnszyinnisly

grunasgednufisanasie aundnfiasvieuliiiulung Clipperton  sexndsonaiadiay

®lan Brownlie, Principle of Public International Law, Sixth Edition ed. (Great Britain: Oxford University

Press, 2003) p.135.
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71 wgAnssunisldsruivedulaelatie Auanddiifiuisnisnszyiinisldsiurvednadl

UseanSam audsnalilaundsenunasslne

dwsulumd Lecal Status of Eastern Greenland (Denmark v. Norway)
Aalaussiagulidn “msieunnsnlansngruienisan eygnliinisaiviewmile
imgnsukaus mslaliduuniuaieg dedunsnseviuazldedulnefiiieme neliinans
= a Qll ° v s Yy = o a = a ol ad
milatnrzinmivey inlimuuninlaungssgiurvesulaewmilonizinomn”’  91naRd

dzviouinussing1uln MIaseumsadlaadnlunszyinnislaguessulaeegiaiisane du

[
£ =

AoliiAndns i lddwnaesulpemilefunauiuudiiiedifes nsnseinguinty &

WWAe NMIATINGUNIY NMSIFUUNIUAI9Y NsaugnlaesgliinIsA1vIsusIAAULALT

ANIN

Af Maritime Delimitation and Territorial Questions between Qatar
and Bahrain (Qatar v. Bahrain) 31 “M3nsgyifiunsisuddanisyaiatzuaiiuinig bu
a & da a4 o’ o Yo a o a s . .
vInuiuninm derudunisnssviinisldeiuisesuleeuesingisieg (a  titre  de
souverain) n1sneasvRIna1LietngUsTasluntsiuie deiludsiveudenguuiy Tu
n3RaIsNIUIATes Qitat Jaradah nisnszviwvianardudsiiisawslunisaduayunis
¥ o a e [ ”8 [ 1 | 1 Y a LY
geueesUlnemile Qitat Jaradah veaUIssu” nARMINEIAYTIBRBIMARUTITIRg U
Snnsnszvimilavessy mindhlunszinmsadedaneasne wu nsyawigdetnuinia Aie

] Yo a A a ’ A A
WWunsitorursesulnewiefulauininfiieans

" ibid,p.136.

‘Case concerning Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v.
Bahrain) Judgment, Merits, 1.C.J. Reports 2001, pp. 99-100, para. 197 cited in Case Concerning Sovereignty over
Pulau Ligitan and Pulau Sipadan, p.685 para.147.
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3.1.1.2 nsasaunsasusing (prescription)
nslfndafuunulasnisaseuasesusing fignssnandimenunguane
sevwialszmalideny wazeSursifsatundnnisdnalivaievinudy mansiaise
Johnson tiui “msldindsdunnulagnisasounsesusiindagsdossngdoiiiandsiiin s
ATRUATILIUI UL FaIReLles Aty wazUsiARInnnsIunu ludheszeznaiidify
noUsfufesunngdnin Spdvesiunnuiiildeensunsldsunavesigianansng

Oppenheim  Alaesutefanislaundsiuuaulaenisaseuasesustndgin

(%
o v

« q‘ & <, 1 = a I3 = Y o
N1INATHBDIN LUUﬂ’]il@iJ’]“UW]ULLﬂuImEJﬂ’]’iﬂi@‘Uﬂi@\‘i‘Uiﬁﬂ‘l&mu GlENL‘UUﬂ’]iI“IIE]’Iu’H]

a A a v I 1 1 = ”10
odUlnunllofuunuiinay sgnsrelilaarUsiAaNnn1sIUNIUY

. a 1 « o‘g.// ) a aa I a
way Brownlie 85U1871 “N15ATUATEIUTUNBUU LUURINLAAIINATITUET

0 = v a a Sl
gunvesulnelaeSpivgusey

Wmszaziunsrsauaseaslsting duasnelmindnsluniangruuigsening-

Usene Wialbeuly 4 Usenis saseluil
FeoulvUszmsusn nseseuasedasnssiiluuuvessngslng

(a titre de souverain)

’ DHN. Johnson, " Acquisition Prescription in International Law," British Yearbook of International Law

(1950) p.353 cited in P.K. Menon, "The Acquisition of Territorial in International Law : A Traditional Perspective,"

The Korean Journal of Comparative Law 146.

10 Robert Jennings, Oppenheim's International Law, ninth ed. (Great Britain: Longman Group, 1992). cited

in Alina Kaczorowska, Public International Law, 4 ed. (Great Britain: Routledge Taylor&Francis Group, 2010) p. 280.

. lan Brownlie, Principle of Public International Law.cited in ibid.
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WouluUsen15Nand N1SATAUATDINBINTLYINDENNAIULATUSIARNNANS

SUNIU
Goulvlsemsiiany n1spseunsasfondunuszandsaansisauy
= Ao P oA 12
WoululsenisNd nsAseUfaIRaLiliad

3.1.1.2.1 N15A59UATDRBINTEINUUINYR9T) g5 Ung
(a titre de souverain)

aa ! [ [ [ a 3 £ 4 = v
n1smseunsaantedndunisnszyiluunvessngisldng assesdinundily

Tgruneiulagegauriase luiendunsldueduaspmiienuwau

fn1saseuasadlaiay Wunisaseuasesmuauiuwaulanszvinlagngy
Jawwnyaaa n1saseunsesmuauAuLaustuIty ldawnsadiadndunisldsiung

odUlmeluwnvesssle daduazvieuliiiiuluy ad Kasikili/Sedudu Island (Botsawana v.

1
] ¥

Namibia) adatiundiidednein wiliibelasuinie Kasikili - Wesainyuwiuiade (Masubia)
I a = a A vy o & & oA
Juguranisvesniilulanseuaseuagldinmeundunaiuig wszasiuibodinisg
(% ! ! = o 4 a a A o a IS o o
ATBUATBNNIEAINAIVEIYUNIIgTe iliunddesiswnsesulaeniioints dmsu

Usgiuasnanamaiiuinsnsgianeesudity ldieindunisaseuaseanizaenand

v & o o 13 ad vy S o vad o & o | o
GULﬂUﬂqﬁﬂ'ﬁgW'ﬂuuqmmaﬂi;ﬂ: VINARNU '3EJLUUEJ'TELVTL‘VTUGUG]LQULﬂUUi'ﬁ/]ﬂ;ﬂ:']uqfl N1INITNN

[

4 I & & Y v o 1 A a (% 1
maaﬂmam%uummﬂuﬂaL%ﬂ%uﬁumsguuﬂmm 191L%?iﬁﬂﬁ%%’]ﬂ?ﬁ@']x‘iG]LMUE]@HLLG]U §§1N

2 P.K. Menon, "The Acquisition of Territory in International Law : Traditional Perspective," The Korean

Journal of Comparative Law 22(1994) 147.

* Alina Kaczorowska, Public International Law.pp. 280-281.
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anunsasnsensnssyihvesdaanvsudfedywfou wdindunsaseuasesnszriiluui

YOI

YoNANT N1sATaUATeIUsUNEllatunsalasuanswdeofuwautula w1n

[

Usngin SgRinaseunsatgausuisnsillnewmiefuuauiuresdgou

3.1.1.2.2 N15ASOUATDIADINTZYINBE1989ULAaZUIIARINNNS

JUNIU

n13AsauAseUsinduaniinazasaunsesluuinyesi)gsleduds n1s
ATOUATOINUABINTZVNDEINEIUMIY NS IZlBLUTIULTIBUN1TATOUATEY (occupation) iU
nsaseunsesustng msnseviegrsasuiadudadnddy dldinldmadunisdinseunses
1 1 gj =3 1d o o 1 1% 1 & 1
wisrgmniluguiunasiiunisnsgifldveusienguuneseninalssina nafelisis

nelinanSwmiofuLauNATaUATadln L1a991nadnSlua unsaNaLAnTUIINAITNTLYINNRN

o BN
nNHWN"Y (ex injuria jus non oritur)

wanI NI N13ATEUATEIUTUNYABINTEYINlAEUTIAINAITIUNIU NANIAE

[

suvasiukauAnlifnmukazlilanddag Fuviidudl $597v09RULAULANTENST

ee

CYSR 4 M 1w Y I3 @ 1 o Y v v fala a A a A v
NAN WA LU NI nNagnanglduin mﬂmgmmsaumawsﬂﬂwammuammmumm

ATIDUATBN

wioglsfinny winspdnvesduuauinlddnfunisidiaseunses  fein

1PHNIFTUNMUNISIIATOUATIINAY 91 ARAILRENNI1 a819lsRaudunsenAIunIsign

" Seokwoo Lee, "Continuing Relevance of Traditional Mode of Territorial Acquisition in International

Law and a Modest Proposal,” Connecticut Journal of International Law vol.16:1 (2000) p.10.
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AsouUATEsRuLANTiBane 1ndauidldasvieuldidubunuiuisiluad chamizal
(United State v. Mexico) 11 anfzewinilédnsin auldaseuasosiunauiionds
Chamizal lagUsiAarnnissunay uamasyglagainslueiifiuin mseseunsesues
angeuiini lignsuniu mszusindlnlddinsfndunisnseuaseslagmanisyauds

nefdlaassussiagulidudaieatunisiaduniedn Wunsdaduiliiissmesgismils

HuhAe N13ARAIUNIINITYR

3.1.1.2.3 n15AsaUATaIAaudunUsTIndraans STy

¢ a a a [ a a A a av vy v
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% Seokwoo Lee, "Continuing Relevance of Traditional Mode of Territorial Acquisition in International
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** Robert Jennings, Oppenheim's International Law.p.682.

v Article 52, Vienna Convention on the Law of Treaties 1969
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principles of international law embodied in the Charter of the United Nations.
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* Article 11 Vienna Convention on Succession of State in respect of Treaties 1978

A succession of States does not as such affect:
(a) a boundary established by a treaty; or

(b) obligations and rights established by a treaty and relating to the regime of a boundary.

agsud fseda, ngrnesswiassne, fuiaded 3 (ngamm: driinfinasiiyau, 2555), wih 240,

*2 MN Shaw “The heritage of states: the principle of uti possidetis juris today’ (1997) 67 British Yearbook
of International Law at 76 cited in Freddy D Mnyongani, "Between a Rock and Hard Place: The Right to Self-
Determination Versus Uti Possidetis in Africa," Comparative and International Law Journal of Southern African

(2008) 469.
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Vienna Convention on Succession of States in respect of Treaties 1978, Article 12

1.A succession of States does not as such affect
(a) obligations relating to the use of any territory, or to restrictions upon its use, established by a treaty

a
for the benefit of any territory of a foreign State and considered as attaching to the territories in question
(b) rights established by a treaty for the benefit of any territory and relating to the use, or to

restrictions upon the use, of any territory of a foreign State and considered as attaching to the territories in

question.
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*® Convention on the Territorial Sea and the Contiguous Zone 1958, Article 10

1. An island is a naturally-formed area of land, surrounded by water, which is above water at high-tide.
37United Nations Convention on the Law of the Sea 1982, Article 121

1. An island is a naturally formed area of land, surrounded by water, which is above water at high tide.

* Yoshifumi Tanaka, The International Law of the Sea (United States of American: Cambridge University

Press, 2012) p. 63.
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* Clive Schofield, "The Trouble with Islands" (Master’s Thesis., The Faculty of Graduate Studies (Law)
The University of British Columbia (Vancouver), 2009) p. 81.

0 Convention on the Territorial Sea and the Contiguous Zone 1958, Article 10.

2. The territorial sea of an island is measured in accordance with the provisions of these articles.

o Clive Schofield, "The Trouble with Islands."p. 76.
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“ United Nations Convention on the Law of the Sea 1982, Article 121.

2. Except as provided for in paragraph 3, the territorial sea, the contiguous zone, the exclusive
economic zone and the continental shelf of an island are determined in accordance with the provisions of this

Convention applicable to other land territory.

“ United Nations Convention on the Law of the Sea 1982, Article 3

Every State has the right to establish the breadth of its territorial sea up to a limit not exceeding 12

nautical miles, measured from baselines determined in accordance with this Convention.
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* Convention on the Territorial Sea and the Contiguous Zone 1958, Article 24

2. The contiguous zone may not extend beyond twelve miles from the baseline from which the
breadth of the territorial sea is measured.

45 United Nations Convention on the Law of the Sea 1982, Article 33

2. The contiguous zone may not extend beyond 24 nautical miles from the baselines from which the
breadth of the territorial sea is measured.

“ United Nations Convention on the Law of the Sea 1982, Article 57

The exclusive economic zone shall not extend beyond 200 nautical miles from the baselines from

which the breadth of the territorial sea is measured.
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“Convention on the Continental Shelf 1958, Article 1

the term "continental shelf" is used as referring (a) to the seabed and subsoil of the submarine areas
adjacent to the coast but outside the area of the territorial sea, to a depth of 200 metres or, beyond that limit, to
where the depth of the superjacent waters admits of the exploitation of the natural resources of the said areas;

(b) to the seabed and subsoil of similar submarine areas adjacent to the coasts of islands.
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“ United Nations Convention on the Law of the Sea 1982, Article 77

1. The coastal State exercises over the continental shelf sovereign rights for the purpose of exploring it

and exploiting its natural resources.
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South Ledge (2008)
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Ligitan and Pulau Sipadan (2002)
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