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JARIYA SAREEIN: DUTIES OF DEBTOR AFTER DISCHARGE OF BANKRUPTCY.
ADVISOR: PROF. DR. SAKDA THANITCUL, 262 pp.

This thesis aims to study the duties of debtor after discharge from bankruptcy
under Seventh amendment of Thai bankruptcy Law. According to the law, there are
problems relating to the legal provision which is unclear and practical challenges
between the debtor and the official receiver in particular the inconsistency of the law

and the cooperation of the debtor.

The study of the principle of discharge from bankruptcy under the current law
has found that a debtor has no duty after discharge from bankruptcy and has no legal
provisions of revocation of discharge from bankruptcy in case of debtor’s failure to
perform his duty. This results to an unfaimess to relevant parties and is inconsistent
with legal practices. Therefore, in order to address the extent of the duty of the debtor
to cooperate for the purpose of resuming bankruptcy proceedings and being punished
under the law, legal measures such as severance pay, fine, the probation of debtor
have to be imposed. This is because a debtor is a beneficiary of discharge from
bankruptcy. Comparative study in this issue has also been conducted by comparing to

practical guidelines in England, Australia, Germany and the United States of America.

This study has suggested that the Thai bankruptcy law has to be revised to
impose the duty of debtor after discharge from bankruptcy and the measures to deal
with debtor’s failure to perform his duty. These will make the aim of the law to
succeed and make mutual understanding of the relevant parties to comply with the

law relating to the collection of assets under the Thai bankruptcy law.

Field of Study: Finance and Tax Laws Student's Signature

Academic Year: 2015 Advisor's Signature
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* Karen Leigh, A Guide to Persona Bankruptcy and Company Insolvency the Easyway

(Straightforward Publishing, 2012). P 56-58.
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°" The Bankruptcy Act 1966, Section 148 (a)-(f)
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The Insolvency Act 1986
THE SECOND GROUP OF PARTS
INSOLVENCY OF INDIVIDUALS; BANKRUPTCY
PART IX
BANKRUPTCY
CHAPTER |
BANKRUPTCY PETITIONS; BANKRUPTCY ORDERS
Preliminary
Section 264. Who may present a bankruptcy petition.

(1) A petition for a bankruptcy order to be made against an individual may be presented

to the court in accordance with the following provisions of this Part-
(a) by one of the individual's creditors or jointly by more than one of them,
(b) by the individual himself,

() by the supervisor of, or any person (other than the individual) who is for the time being

bound by, a voluntary arrangement proposed by the individual and approved under Part VI, or

(d) where a criminal bankruptcy order has been made against the individual, by the Official
Petitioner or by any person specified in the order in pursuance of section 39(3)(b) of the Powers

of Criminal Courts Act 1973.

(2) Subject to those provisions, the court may make a bankruptcy order on any such

petition.

Section 265. Conditions to be satisfied in respect of debtor.



1) A bankruptcy petition shall not be presented to the court under section 264(1)(@) or (b)

unless the debtor-
(a) is domiciled in England and Wales,

(b) is personally present in England and Wales on the day on which the petition is

presented, or
(c) at any time in the period of 3 years ending with that day-

(i) has been ordinarily resident, or has had a place of residence, in England

and Wales, or
(i) has carried on business in England and Wales.
(2) The reference in subsection (1)(c) to an individual carrying on business includes-

(a) the carrying on of business by a firm or partnership of which the individual is a

member, and

(b) the carrying on of business by an agent or manager for the individual or for

such a firm or partnership.
Section 266. Other preliminary conditions.

(1) Where a bankruptcy petition relating to an indivi- dual is presented by a person who is

entitled to present a petition under two or more paragraphs of section 264(1), the petition is

to be treated for the purposes of this Part as a petition under such one of those paragraphs as

may be specified in the petition.
(2) A bankruptey petition shall not be withdrawn without the leave of the court.

(3) The court has a general power, if it appears to it appropriate to do so on the grounds

that there has been a contravention of the rules or for any other reason, to dismiss a bankruptcy
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petition or to stay proceedings on such a petition ; and, where it stays proceedings on a petition,

it may do so on such terms and conditions as it thinks fit.

(4) Without prejudice to subsection (3), where a petition under section 264(1)a), (b) or (c)
in respect of an individual is pending at a time when a criminal bankruptcy order is made against
him, or is presented after such an order has been so made, the court may on the application of

the Official Petitioner dismiss the petition if it appears to it appropriate to do so.
Creditor's petition
Section 267. Grounds of creditor's petition.

1) A creditor's petition must be in respect of one or Grounds of more debts owed by the
debtor, and the petitioning creditor or creditor's each of the petitioning creditors must be a person

to whormn the petition. debt or (as the case may be) at least one of the debts is owed.

(2) Subject . to the next three sections, a creditor's petition may be presented to the court

in respect of a debt or debts only if, at the time the petition is presented-
(a) the amount of the debt, or the aggregate amount of the debts, is equal to or
exceeds the bankruptcy level,
(b) the debt, or each of the debts, is for a liquidated sum payable to the

petitioning creditor, or one or more of the petitioning creditors, either immediately or at

some certain, future time, and is unsecured,

(c) the debt, or each of the debts, is a debt which the debtor appears either to
be unable to pay or to have no reasonable prospect of being able to pay, and

(d) there is no outstanding application to set aside a statutory demand served

(under section 268 below) in respect of the debt or any of the debts.
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(3) A debt is not to be regarded for the purposes of subsection (2) as a debt for a
liquidated sum by reason only that the amount of the debt is specified in a criminal

bankruptcy order.

(4) "The bankruptcy level" is £750 ; but the Secretary of State may by order in a
statutory instrument substitute any amount specified in the order for that amount or (as
the case may be) for the amount which by virtue of such an order is for the time being

the amount of the bankruptcy level.

(5) An order shall not be made under subsection (4) unless a draft of it has been

laid before, and approved by a resolution of, each House of Parliament.

Section 268. Definition of " inability to pay ", etc.; the statutory demand.

(1) For the purposes of section 267(2) (c), the debtor appears to be unable to pay a debt

if, but only if, the debt is payable immediately and either-

(a) the petitioning creditor to whom the debt is owed has served on the debtor a

demand (known as " the statutory demand ") in the prescribed form requiring him to pay
the debt or to secure or compound for it to the satisfaction of the creditor, at least 3
weeks have elapsed since the demand was served and the demand has been neither

complied with nor set aside in accordance with the rules, or
(b) execution or other process issued in respect of the debt on a judgment or

order of any court in favour of the petitioning creditor, or one or more of the petitioning

creditors to whom the debt is owed, has been returned unsatisfied in whole or in part.

(2) For the purposes of section 267(2)c) the debtor appears to have no reasonable

prospect of being able to pay a debt if, but only if, the debt is not immediately payable and-

(a) the petitioning creditor to whom it is owed has served on the debtor a
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demand (also known as " the statutory demand ") in the prescribed form requiring him to
establish to the satisfaction of the creditor that. There is a reasonable prospect that the

debtor will be able to pay the debt when it falls due,
(b) at least 3 weeks have elapsed since the demand was served, and

(c) the demand has been neither complied with nor set aside in accordance with

the rules.

Section 269. Creditor with security.

(1) A debt which is the debt, or one of the debts, in respect of which a creditor's petition

is presented need not be unsecured if either-

(a) the petition contains a statement by the person having the right to enforce the
security that he is willing, in the event of a bankruptcy order being made, to give up his

security for the benefit of all the bankrupt's creditors, or

(b) the petition is expressed not to be made in respect of the secured part of the

debt and contains a statement by that person of the estimated value at the date of the
petition of the security for the secured part of the debt.

(2) In a case falling within subsection (1)(b) the secured and unsecured parts of the debt

are to be treated for the purposes of sections 267 to 270 as separate debts.

Section 270. Expedited petition.

In the case of a creditor's petition presented wholly or partly in respect of a debt which

is the subject of a statutory demand under section 268, the petition may be presented before
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the end of the 3-week period there mentioned if there is a serious possibility that the debtor's
property or the value of any of his property will be significantly diminished during that period and

the petition contains a statement to that effect.

Section 271. Proceedings on creditor's petition.
(1) The court shall not make a bankruptcy order on

Debtor's petition creditor's petition unless it is satisfied that the debt, or one of the debts, in

respect of which the petition was presented is either-

(a) a debt which, having been payable at the date of the petition or having since

become payable, has been neither paid nor secured or compounded for, or

(b) a debt which the debtor has no reasonable prospect of being able to pay when

it falls due.

(2) In a case in which the petition contains such a statement as is required by section 270,
the court shall not make a bankruptcy order until at least 3 weeks have elapsed since the service

of any statutory demand under section 268.

(3) The court may dismiss the petition if it is satisfied that the debtor is able to pay all his

debts or is satisfied-

(a) that the debtor has made an offer to secure or compound for a debt in respect

of which the petition is presented,
(b) that the acceptance of that offer would have required the dismissal of the
petition, and

(c) that the offer has been unreasonably refused ; and, in detemmining for the
purposes of this subsection whether the debtor is able to pay all his debts, the court shall

take into account his contingent and prospective liabilities.
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(@) In determining for the purposes of this section what constitutes a reasonable
prospect that a debtor will be able to pay a debt when it falls due, it is to be assumed

that the prospect given by the facts and other matters known to the creditor at the
time he entered into the transaction resulting in the debt was a reasonable prospect.

(5) Nothing in sections 267 to 271 prejudices the power of the court, in accordance
with the rules, to authorise a creditor's petition to be amended by the omission of any
creditor or debt and to be proceeded with as if things done for the purposes of those

sections had been done only by or in relation to the remaining

creditors or debts.

Section 272. Grounds of debtor's petition.

(1) A debtor's petition may be presented to the court only on the grounds that the debtor

is unable to pay his debits.
(2) The petition shall be accompanied by a statement of the debtor's affairs containing-

(a) such particulars of the debtor's creditors and of his debts and other liakilities

and of his assets as may be prescribed, and
(b) such other information as may be prescribed.
Section 273. Appointment of insolvency practitioner by the court.

(1) Subject to the next section, on the hearing of a debtor's petition the court shall not

make a bankruptcy order if it appears to the court-

(a) that if a bankruptcy order were made the aggregate amount of the bankruptcy

debts, so far as unsecured, would be less than the small bankruptcies level,
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(b) that if a bankruptcy order were made, the value of the bankrupt's estate would

be equal to or more than the minimum amount,

(c) that within the period of 5 years ending with the presentation of the petition

the debtor has neither been adjudsed bankrupt nor made a composition with his
creditors in satisfaction of his debts or a scheme of arrangement of his affairs, and

(d) that it would be appropriate to appoint a person to prepare a report under

section 274.

" The minimum amount " and " the small bankruptcies level " mean such amounts

as may for the time being be prescribed for the purposes of this section.

(2) Where on the hearing of the petition, it appears to the court as mentioned in subsection
(1), the court shall appoint a person who is qualified to act as an insolvency practitioner in relation

to the debtor-
(a) to prepare a report under the next section, and

(b) subject to section 258(3) in Part VI, to act in relation to any voluntary

arrangement to which the report relates either as trustee or otherwise for the purpose of
supervising its implementation.
Section 274. Action on report of insolvency practitioner.

(1) A person appointed under section 273 shall inquire into the debtor's affairs and, within
such period as the court may direct, shall submit a report to the court stating whether the debtor

is willing, for the purposes of Part VIIl, to make a proposal for a voluntary arrangement.
(2) A report which states that the debtor is willing as above mentioned shall also state-

(a) whether, in the opinion of the person making the report, a meeting of the

debtor's creditors should be summoned to consider the proposal, and
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(b) if in that person's opinion such a meeting should be summoned, the date on

which, and time and place at which, he proposes the meeting should be held.
(3) On considering a report under this section the court may-

(a) without any application, make an interim order under section 252, if it thinks

that it is appropriate to do so for the purpose of facilitating the consideration and
implementation of the debtor's proposal, or

(b) if it thinks it would be inappropriate to make such an order, make a bankruptcy

order.

(@) An interim order made by virtue of this section ceases to have effect at the end of
such period as the court may specify for the purpose of enabling the debtor's proposal to be

considered by his creditors in accordance with the applicable provisions of Part VIIl.

(5) Where it has been reported to the court under this section that a meeting of the

debtor's creditors should be summoned, the person making the report shall, unless the court
otherwise directs, summon that meeting for the time, date and place proposed in his report.

The meeting is then deemed to have been summoned under section 257 in Part VI, and

subsections (2) and (3) of that section, and sections 258 to 263 apply accordingly.
Section 275. Summary administration.

(1) Where on the hearing of a debtor's petition the court makes a bankruptcy order and
the case is as specified in the next subsection, the court shall, if it appears to it appropriate to do

50, issue a certificate for the summary administration of the bankrupt's estate.

(2) That case is where it appears to the court-
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(a) that if a bankruptcy order were made the aggregate amount of the bankruptcy
debts so far as unsecured would be less than the small bankruptcies level (within the

meaning given by section 273), and

(b) that within the pericd of 5 years ending with the presentation of the petition
the debtor has neither been adjudged bankrupt nor made a composition with his creditors

in satisfaction of his debts or a scheme of arrangement cf his affairs,

whether the bankruptcy order is made because it does not appear to the court as
mentioned in section 273(1)(b) or (d), or it is made because the court thinks it would be

inappropriate to make an interim order under section 252.

(3) The court may at any time revoke a certificate issued under this section if it appears

to it that, on any grounds existing at the time the certificate was issued, the certificate ought
not to have been issued.

Other cases for special consideration

Section 276. Default in connection with voluntary arrangement.

(1) The court shall not make a bankruptcy order on a petition under section 264(1)(c)
(supervisor of, or person bound by, voluntary arrangement proposed and approved) unless it is

satisfied-

(a) that the debtor has failed to comply with his obligations under the voluntary

arrangement, or

(b) that information which was false or misleading in any PART IX material particular

or which contained material omissions-

(i) was contained in any statement of affairs or other document supplied

by the debtor under Part VIl to any person, or
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(i) was otherwise made available by the debtor to his creditors at or in

connection with a meeting summoned under that Part, or

(c) that the debtor has failed to do all such things as may for the purposes of the
voluntary arrangement have been reasonably required of him by the supervisor of the

arrangement.
(2) Where a bankruptcy order is made on a petition under section 264(\)(c), any

expenses properly incurred as expenses of the administration of the voluntary arrangement in

question shall be a first charge on the bankrupt's estate.
Section 277. Petition based on criminal bankruptcy order.

(1) Subject to section 266(3), the court shall make a bankruptcy order on a petition under
section 264(1)(d) on pro- duction of a copy of the criminal bankruptcy order on which the petition

is based.

This does not apply if it appears to the court that the criminal bankruptcy order has been

rescinded on appeal.

(2) Subject to the provisions of this Part, the fact that an appeal is pending against any

conviction by virtue of which a criminal bankruptcy order was made does not affect any
proceedings on a petition under section 264(\)(d) based on that order.
(3) For the purposes of this section, an appeal against a conviction is pending-

(a) in any case, until the expiration of the period of 28 days beginning with the

date of conviction ;

(b) if notice of appeal to the Court of Appeal is given during that period and during

that period the appellant notifies the official receiver of it, until the determination
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of the appeal and thereafter for so long as an appeal to the House of Lords is pending

within the meaning of section 40(5) of the Powers of Criminal 1973 Courts Act 1973.
Commencement and duration of bankruptcy; discharge
Section 278. Commencement and continuance.
The bankruptcy of an individual against whorm a bankruptcy order has been made
(a) commences with the day on which the order is made, and

(b) continues until the individual is discharged under the following provisions of

this Chapter.

Section 279. Duration.
(1) Subject as follows, a bankrupt is discharged from bankruptcy-

(a) in the case of an individual who was adjudged bankrupt on a petition under
section 264(1)(d) or who had been an undischarged bankrupt at any time in the period of
15 years ending with the commencement of the bankruptcy, by an order of the court

under the section next following, and
(b) in any other case, by the expiration of the relevant period under this section.
(2) That period is as follows-

(a) where a certificate for the summary administration of the bankrupt's estate has
been issued and is not revoked before the bankrupt's discharge, the period of 2 years

beginning with the commencement of the bankruptcy, and

(b) in any other case, the period of 3 years beginning with the commencement of

the bankruptcy.
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(3) Where the court is satisfied on the application of the official receiver that an
undischarged bankrupt in relation to whom subsection (1)(b) applies has failed or is failing to
comply with any of his obligations under this Part, the court may order that the relevant period
under this section shall cease to run for such period, or until the fulfilment of such conditions
(including a condition requiring the court to be satisfied as to any matter), as may be specified in

the order.

(4) This section is without prejudice to any power of the court to annul a bankruptcy order.

Section 280. Discharge by order of the court.

(1) An application for an order of the court discharging an individual from bankruptcy in a
case falling within section 279(1Xa) may be made by the bankrupt at any time after the end of

the period of 5 years beginning with the commencement of the bankruptcy.
(2) On an application under this section the court may-
(a) refuse to discharge the bankrupt from bankruptcy,
(b) make an order discharging him absolutely, or

(c) make an order discharging him subject to such conditions with respect to any
income which may subsequently become due to him, or with respect to property
devolving upon him, or acquired by him, after his discharge, as may be specified in the

order.

(3) The court may provide for an order falling within subsection (2)(b) or (c) to have

immediate effect or to have its effect suspended for such period, or until the fulfilment of such

conditions (including a condition requiring the court to be satisfied as to any matter), as may be

specified in the order.
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Section 281. Effect of discharge.

(1) Subject as follows, where a bankrupt is discharged, Effect of the discharge releases him

from all the bankruptcy debts, but discharge.
has no effect-

(a) on the functions (so far as they remain to be carried out) of the trustee of his

estate, or

(b) on the operation, for the purposes of the carrying out of those functions, of
the provisions of this Part; and, in particular, discharge does not affect the right of any
creditor of the bankrupt to prove in the bankruptcy for any debt from which the bankrupt

is released.

(2) Discharge does not affect the right of any secured creditor of the bankrupt to enforce

his security for the payment of a debt from which the bankrupt is released.

(3) Discharge does not release the bankrupt from any bankruptcy debt which he incurred
in respect of, or forbearance in respect of which was secured by means of, any fraud or fraudulent

breach of trust to which he was a party.

(4) Discharge does not release the bankrupt from any liability in respect of a fine imposed
for an offence or from any liability under a recognisance except, in the case of a penalty imposed

for an offence under an enactment relating to the public revenue
or of a recognisance, with the consent of the Treasury.

(5) Discharge does not, except to such extent and on such conditions as the court may

direct, release the bankrupt from any bankruptcy debt which-

(a) consists in a liability to pay damages for nesligence, nuisance or breach of a
statutory, contractual or other duty, being damages in respect of personal injuries to any

person, or
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(b) arises under any order made in family proceedings or in domestic proceedings.

(6) Discharge does not release the bankrupt from such other bankruptcy debts, not being

debts provable in his bankruptcy, as are prescribed.

(7) Discharge does not release any person other than the bankrupt from any liability
(whether as partner or co-trustee of the bankrupt or otherwise) from which the bankrupt is
released by the discharge, or from any liability as surety for the bankrupt or as a person in the

nature of such a surety.

(8) In this section-

" domestic proceedings " means domestic proceedings within the meaning of the
Magistrates' Courts Act 1980 and any proceedings which would be such proceedings but for
section 65(1)ii) of that Act (proceedings for variation of order for periodical payments) ;

" family proceedings " means the same as in Part V of the Matrimonial and Family

Proceedings Act 1984 ;
" fine " means the same as in the Magistrates' Courts Act 1980 ; and

" personal injuries " includes death and any disease or other impairment of a person's

physical or mental condition.

Section 282. Court's power to annul bankruptcy order.

(1) The court may annul a bankruptcy order if it at any time appears to the court-

(a) that, on any grounds existing at the time the order was made, the order ought

not to have been made, or

(b) that, to the extent required by the rules, the bankruptcy debts and the

expenses of the bankruptcy have all, since the making of the order, been either paid or
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secured for to the satisfaction of the court.

(2) The court may annul a bankruptcy order made against an individual on a petition under
paragraph (a), (b) or (c) of section 264(1) if it at any time appears to the court, on an application

by the Official Petitioner-

(a) that the petition was pending at a time when a criminal bankruptcy order was

made against the individual or was presented after such an order was so made, and

(b) no appeal is pending (within the meaning of section 277) against the individual's

conviction of any offence by virtue of which the criminal bankruptcy order was made ;

and the court shall annul a bankruptcy order made on a petition under section 264(1)(d) if it at
any time appears to the court that the criminal bankruptcy order on which the petition was based

has been rescinded in consequence of an appeal.

(3) The court may annul a bankruptcy order whether or not the bankrupt has been

discharged from the bankruptcy.

(d) Where the court annuls a bankruptcy order (whether under this section or under

section 261 in Part VIII)-

(a) any sale or other disposition of property, payment made or other thing duly
done, under any provision in this Group of Parts, by or under the authority of the official

receiver or a trustee of the bankrupt's estate or by the court is valid, but

(b) if any of the bankrupt's estate is then vested, under any such provision, in such
a trustee, it shall vest in such person as the court may appoint or, in default of any such
appointment, revert to the bankrupt on such terms (if any) as the court may direct; and
the court may include in its order such supplemental provisions as-may be authorised by

the rules.
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(5) In determining for the purposes of section 279 whether a person was an undischarged
bankrupt at any time, any time when he was a bankrupt by virtue of an order that was

subsequently annulled is to be disregarded.
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WU3IN A
UNITED STATE CODE
Title 11 (Bankruptcy Code)

CHAPTER 7
LIQUIDATION

SUBCHAPTER Il - COLLECTION, LIQUIDATION, AND DISTRIBUTION OF THE ESTATE (§§ 721 to
728)

Sec. 721 - Authorization to operate business

The court may authorize the trustee to operate the business of the debtor for a limited
period, if such operation is in the best interest of the estate and consistent with the orderly

liquidation of the estate.
Sec. 722 - Redemption

An individual debtor may, whether or not the debtor has waived the right to redeem
under this section, redeem tangible personal property intended primarily for personal, family, or
household use, from a lien securing a dischargeable consumer debt, if such property is
exempted under section 522 of this title or has been abandoned under section 554 of this title,
by paying the holder of such lien the amount of the allowed secured claim of such holder that

is secured by such lien in full at the time of redemption.
Sec. 723 - Rights of partnership trustee against general partners

(a) If there is a deficiency of property of the estate to pay in full all claims which are
allowed in a case under this chapter conceming a partnership and with respect to which a
general partner of the partnership is personally liable, the trustee shall have a claim against
such general partner to the extent that under applicable nonbankruptcy law such general

partner is personally liable for such deficiency.

(b) To the extent practicable, the trustee shall first seek recovery of such deficiency

from any general partner in such partnership that is not a debtor in a case under this title.
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Pending determination of such deficiency, the court may order any such partner to provide the
estate with indemnity for, or assurance of payment of, any deficiency recoverable from such

partner, or not to dispose of property.

(c) The trustee has a claim against the estate of each general partner in such partnership
that is a debtor in a case under this title for the full amount of all claims of creditors allowed in
the case concerning such partnership. Notwithstanding section 502 of this title, there shall not
be allowed in such partner’s case a claim against such partner on which both such partner and
such partnership are liable, except to any extent that such claim is secured only by property of
such partner and not by property of such partnership. The claim of the trustee under this
subsection is entitled to distribution in such partner’s case under section 726(a) of this title the

same as any other claim of a kind specified in such section.

(d) If the aggregate that the trustee recovers from the estates of general partners under
subsection (c) of this section is greater than any deficiency not recovered under subsection (b)
of this section, the court, after notice and a hearing, shall determine an equitable distribution of
the surplus so recovered, and the trustee shall distribute such surplus to the estates of the

general partners in such partnership according to such determination.
Sec. 724 - Treatment of certain liens

(a) The trustee may avoid a lien that secures a claim of a kind specified in section

726(a)a) of this title.

(b) Property in which the estate has an interest and that is subject to a lien that is not
avoidable under this title (other than to the extent that there is a properly perfected
unavoidable tax lien arising in connection with an ad valorem tax on real or personal property
of the estate) and that secures an allowed claim for a tax, or proceeds of such property, shall

be distributed—

(1) first, to any holder of an allowed claim secured by a lien on such property that is not

avoidable under this title and that is senior to such tax lien;

(2) second, to any holder of a claim of a kind specified in section 507(a)(1)(C) or 507(a)(2)

(except that such expenses under each such section, other than claims for wages, salaries, or
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commissions that arise after the date of the filing of the petition, shall be limited to expenses
incurred under this chapter and shall not include expenses incurred under chapter 11 of this
title), 507(a)(1)(A), 507(a)1XB), 507(a)(3), 507(a)@), 507(a)(5), 507(a)(6), or 507(a)7) of this title, to

the extent of the amount of such allowed tax claim that is secured by such tax lien;

(3) third, to the holder of such tax lien, to any extent that such holder’s allowed tax
claim that is secured by such tax lien exceeds any amount distributed under paragraph (2) of

this subsection;

(4) fourth, to any holder of an allowed claim secured by a lien on such property that is

not avoidable under this title and that is junior to such tax lien;

(5) fifth, to the holder of such tax lien, to the extent that such holder’s allowed claim

secured by such tax lien is not paid under paragraph (3) of this subsection; and
(6) sixth, to the estate.

() If more than one holder of a claim is entitled to distribution under a particular
paragraph of subsection (b) of this section, distribution to such holders under such paragraph
shall be in the same order as distribution to such holders would have been other than under

this section.

(d) A statutory lien the priority of which is determined in the same manner as the priority
of a tax lien under section 6323 of the Internal Revenue Code of 1986 shall be treated under

subsection (b) of this section the same as if such lien were a tax lien.

(e) Before subordinating a tax lien on real or personal property of the estate, the trustee

shall—
(1) exhaust the unencumbered assets of the estate; and

(2) in a manner consistent with section 506(c), recover from property securing an
allowed secured claim the reasonable, necessary costs and expenses of preserving or disposing

of such property.
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(f) Notwithstanding the exclusion of ad valorem tax liens under this section and subject
to the requirements of subsection (e), the following may be paid from property of the estate

which secures a tax lien, or the proceeds of such property:

(1) Claims for wages, salaries, and commissions that are entitled to priority under section

507(aX4).

(2) Claims for contributions to an employee benefit plan entitled to priority under

section 507(a)(5).

Sec. 725 - Disposition of certain property

After the commencement of a case under this chapter, but before final distribution of
property of the estate under section 726 of this title, the trustee, after notice and a hearing,
shall dispose of any property in which an entity other than the estate has an interest, such as a

lien, and that has not been disposed of under another section of this title.

(a) Except as provided in section 510 of this title, property of the estate shall be
distributed—

(1) first, in payment of claims of the kind specified in, and in the order specified in,
section 507 of this title, proof of which is timely filed under section 501 of this title or tardily

filed on or before the earlier of —

(A) the date that is 10 days after the mailing to creditors of the summary of the trustee’s

final report; or
(B) the date on which the trustee commences final distribution under this section;

(2) second, in payment of any allowed unsecured claim, other than a claim of a kind

specified in paragraph (1), (3), or (4) of this subsection, proof of which is—
(A) timely filed under section 501(a) of this title;

(B) timely filed under section 501(b) or 501(c) of this title; or
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(Q) tardily filed under section 501(a) of this title, if—

(i) the creditor that holds such claim did not have notice or actual knowledge of the

case in time for timely filing of a proof of such claim under section 501(a) of this title; and
(i) proof of such claim is filed in time to pemit payment of such claim;

(3) third, in payment of any allowed unsecured claim proof of which is tardily filed
under section 501(a) of this title, other than a claim of the kind specified in paragraph (2)(C) of
this subsection;

(4) fourth, in payment of any allowed claim, whether secured or unsecured, for any fine,
penalty, or forfeiture, or for multiple, exemplary, or punitive damages, arising before the earlier
of the order for relief or the appointment of a trustee, to the extent that such fine, penalty,
forfeiture, or damages are not compensation for actual pecuniary loss suffered by the holder of

such claim;

(5) fifth, in payment of interest at the legal rate from the date of the filing of the
petition, on any claim paid under paragraph (1), (2), (3), or (4) of this subsection; and

(6) sixth, to the debtor.

(b) Payment on claims of a kind specified in paragraph (1), (2), (3), (4), (5), (6), (7), (8), (9),
or (10) of section 507(a) of this title, or in paragraph (2), (3), (4), or (5) of subsection (a) of this
section, shall be made pro rata among claims of the kind specified in each such particular
paragraph, except that in a case that has been converted to this chapter under section 1112,
1208, or 1307 of this title, a claim allowed under section 503(b) of this title incurred under this
chapter after such conversion has priority over a claim allowed under section 503(b) of this title
incurred under any other chapter of this title or under this chapter before such conversion and

over any expenses of a custodian superseded under section 543 of this title.

(c) Notwithstanding subsections (a) and (b) of this section, if there is property of the kind
specified in section 541(a)(2) of this title, or proceeds of such property, in the estate, such
property or proceeds shall be segregated from other property of the estate, and such property
or proceeds and other property of the estate shall be distributed as follows:
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(1) Claims allowed under section 503 of this title shall be paid either from property of
the kind specified in section 541(a)(2) of this title, or from other property of the estate, as the

interest of justice requires.

(2) Allowed claims, other than claims allowed under section 503 of this title, shall be
paid in the order specified in subsection (a) of this section, and, with respect to claims of a kind
specified in a particular paragraph of section 507 of this title or subsection (a) of this section, in

the following order and manner:

(A) First, community claims against the debtor or the debtor’s spouse shall be paid from
property of the kind specified in section 541(a)(2) of this title, except to the extent that such
property is solely liable for debts of the debtor.

(B) Second, to the extent that community claims against the debtor are not paid under
subparagraph (A) of this paragraph, such community claims shall be paid from property of the
kind specified in section 541(a)(2) of this title that is solely liable for debts of the debtor.

(Q) Third, to the extent that all claims against the debtor including community claims
against the debtor are not paid under subparagraph (A) or (B) of this paragraph such claims shall
be paid from property of the estate other than property of the kind specified in section
541(a)2) of this title.

(D) Fourth, to the extent that community claims against the debtor or the debtor’s
spouse are not paid under subparagraph (A), (B), or (C) of this paragraph, such claims shall be

paid from all remaining property of the estate.
Sec. 726 - Distribution of property of the estate

(a) Except as provided in section 510 of this title, property of the estate shall be
distributed—

(1) first, in payment of claims of the kind specified in, and in the order specified in,
section 507 of this title, proof of which is timely filed under section 501 of this title or tardily

filed on or before the earlier of —



(A) the date that is 10 days after the mailing to creditors of the summary of the trustee’s

final report; or
(B) the date on which the trustee commences final distribution under this section;

(2) second, in payment of any allowed unsecured claim, other than a claim of a kind

specified in paragraph (1), (3), or (@) of this subsection, proof of which is—
(A) timely filed under section 501(a) of this title;
(B) timely filed under section 501(b) or 501(c) of this title; or
(Q) tardily filed under section 501(a) of this title, if—

(i) the creditor that holds such claim did not have notice or actual knowledge of the

case in time for timely filing of a proof of such claim under section 501(a) of this title; and
(i) proof of such claim is filed in time to permit payment of such claim;

(3) third, in payment of any allowed unsecured claim proof of which is tardily filed
under section 501(a) of this title, other than a claim of the kind specified in paragraph (2)(C) of

this subsection;

(4) fourth, in payment of any allowed claim, whether secured or unsecured, for any fine,
penalty, or forfeiture, or for multiple, exemplary, or punitive damages, arising before the earlier
of the order for relief or the appointment of a trustee, to the extent that such fine, penalty,
forfeiture, or damages are not compensation for actual pecuniary loss suffered by the holder of

such claim;

(5) fifth, in payment of interest at the legal rate from the date of the filing of the
petition, on any claim paid under paragraph (1), (2), (3), or (4) of this subsection; and

(6) sixth, to the debtor.

(b) Payment on claims of a kind specified in paragraph (1), (2), (3), (4), (5), (6), (7), (8), (9),
or (10) of section 507(a) of this title, or in paragraph (2), (3), (4), or (5) of subsection (a) of this
section, shall be made pro rata among claims of the kind specified in each such particular
paragraph, except that in a case that has been converted to this chapter under section 1112,

1208, or 1307 of this title, a claim allowed under section 503(b) of this title incurred under this
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chapter after such conversion has priority over a claim allowed under section 503(b) of this title
incurred under any other chapter of this title or under this chapter before such conversion and

over any expenses of a custodian superseded under section 543 of this title.

(c) Notwithstanding subsections (a) and (b) of this section, if there is property of the kind
specified in section 541(a)(2) of this title, or proceeds of such property, in the estate, such
property or proceeds shall be segregated from other property of the estate, and such property
or proceeds and other property of the estate shall be distributed as follows:

(1) Claims allowed under section 503 of this title shall be paid either from property of
the kind specified in section 54 1(a)(2) of this title, or from other property of the estate, as the

interest of justice requires.

(2) Allowed claims, other than claims allowed under section 503 of this title, shall be
paid in the order specified in subsection (a) of this section, and, with respect to claims of a kind
specified in a particular paragraph of section 507 of this title or subsection (a) of this section, in

the following order and manner:

(A) First, community claims against the debtor or the debtor’s spouse shall be paid from
property of the kind specified in section 541(a)(2) of this title, except to the extent that such
property is solely liable for debts of the debtor.

(B) Second, to the extent that community claims against the debtor are not paid under
subparagraph (A) of this paragraph, such community claims shall be paid from property of the
kind specified in section 541(a)(2) of this title that is solely liable for debts of the debtor.

(Q) Third, to the extent that all claims against the debtor including community claims
against the debtor are not paid under subparagraph (A) or (B) of this paragraph such claims shall
be paid from property of the estate other than property of the kind specified in section
541(a)2) of this title.

(D) Fourth, to the extent that community claims against the debtor or the debtor’s
spouse are not paid under subparagraph (A), (B), or (C) of this paragraph, such claims shall be
paid from all remaining property of the estate.

Sec. 727 - Discharge
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(a) The court shall grant the debtor a discharge, unless—
(1) the debtor is not an individual;

(2) the debtor, with intent to hinder, delay, or defraud a creditor or an officer of the
estate charged with custody of property under this title, has transferred, removed, destroyed,
mutilated, or concealed, or has permitted to be transferred, removed, destroyed, mutilated, or

concealed—

(A) property of the debtor, within one year before the date of the filing of the petition;

or
(B) property of the estate, after the date of the filing of the petition;

(3) the debtor has concealed, destroyed, mutilated, falsified, or failed to keep or
preserve any recorded information, including books, documents, records, and papers, from
which the debtor’s financial condition or business transactions might be ascertained, unless

such act or failure to act was justified under all of the circumstances of the case;
(4) the debtor knowingly and fraudulently, in or in connection with the case—
(A) made a false oath or account;
(B) presented or used a false claim;

(O gave, offered, received, or attempted to obtain money, property, or advantage, or a

promise of money, property, or advantage, for acting or forbearing to act; or

(D) withheld from an officer of the estate entitled to possession under this title, any
recorded information, including books, documents, records, and papers, relating to the debtor’s

property or financial affairs;

(5) the debtor has failed to explain satisfactorily, before determination of denial of
discharge under this paragraph, any loss of assets or deficiency of assets to meet the debtor’s
liabilities;

(6) the debtor has refused, in the case—



(A) to obey any lawful order of the court, other than an order to respond to a material

question or to testify;

(B) on the ground of privilege against self-incrimination, to respond to a material
question approved by the court or to testify, after the debtor has been granted immunity with

respect to the matter concerning which such privilege was invoked; or

(©) on a ground other than the properly invoked privilege against self-incrimination, to

respond to a material question approved by the court or to testify;

(7) the debtor has committed any act specified in paragraph (2), (3), (4), (5), or (6) of this
subsection, on or within one year before the date of the filing of the petition, or during the
case, in connection with another case, under this title or under the Bankruptcy Act, conceming

an insider;

(8) the debtor has been granted a discharge under this section, under section 1141 of
this title, or under section 14, 371, or 476 of the Bankruptcy Act, in a case commenced within 8

years before the date of the filing of the petition;

(9) the debtor has been granted a discharge under section 1228 or 1328 of this title, or
under section 660 or 661 of the Bankruptcy Act, in a case commenced within six years before
the date of the filing of the petition, unless payments under the plan in such case totaled at

least—
(A) 100 percent of the allowed unsecured claims in such case; or
(B)
(i) 70 percent of such claims; and
(i) the plan was proposed by the debtor in good faith, and was the debtor’s best effort;

(10) the court approves a written waiver of discharge executed by the debtor after the

order for relief under this chapter;

(11) after filing the petition, the debtor failed to complete an instructional course
concerning personal financial management described in section 111, except that this paragraph

shall not apply with respect to a debtor who is a person described in section 109(h)(4) or who
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resides in a district for which the United States trustee (or the bankruptcy administrator, if any)
determines that the approved instructional courses are not adequate to service the additional
individuals who would otherwise be required to complete such instructional courses under this
section (The United States trustee (or the bankruptcy administrator, if any) who makes a
determination described in this paragraph shall review such determination not later than 1 year

after the date of such determination, and not less frequently than annually thereafter.); or

(12) the court after notice and a hearing held not more than 10 days before the date of
the entry of the order granting the discharge finds that there is reasonable cause to believe

that—
(A) section 522(g)1) may be applicable to the debtor; and

(B) there is pending any proceeding in which the debtor may be found guilty of a felony
of the kind described in section 522(g)(1)(A) or liable for a debt of the kind described in section
522(q)(1)(B).

(b) Except as provided in section 523 of this title, a discharge under subsection (a) of this
section discharges the debtor from all debts that arose before the date of the order for relief
under this chapter, and any liability on a claim that is determined under section 502 of this title
as if such claim had arisen before the commencement of the case, whether or not a proof of
claim based on any such debt or liability is filed under section 501 of this title, and whether or

not a claim based on any such debt or liability is allowed under section 502 of this title.
(c)

(1) The trustee, a creditor, or the United States trustee may object to the granting of a

discharge under subsection (a) of this section.

(2) On request of a party in interest, the court may order the trustee to examine the acts

and conduct of the debtor to determine whether a ground exists for denial of discharge.

(d) On request of the trustee, a creditor, or the United States trustee, and after notice
and a hearing, the court shall revoke a discharge granted under subsection (a) of this section

if—
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(1) such discharge was obtained through the fraud of the debtor, and the requesting
party did not know of such fraud until after the granting of such discharge;

(2) the debtor acquired property that is property of the estate, or became entitled to
acquire property that would be property of the estate, and knowingly and fraudulently failed to
report the acquisition of or entitlement to such property, or to deliver or surrender such

property to the trustee;
(3) the debtor committed an act specified in subsection (a)(6) of this section; or
(4) the debtor has failed to explain satisfactorily—
(A) a material misstaterment in an audit referred to in section 586(f) of title 28; or

(B) a failure to make available for inspection all necessary accounts, papers, documents,
financial records, files, and all other papers, things, or property belonging to the debtor that are

requested for an audit referred to in section 586(f) of title 28.

(e) The trustee, a creditor, or the United States trustee may request a revocation of a

discharge—

(1) under subsection (d)1) of this section within one year after such discharge is granted;

or
(2) under subsection (d)2) or (d)(3) of this section before the later of —
(A) one year after the granting of such discharge; and
(B) the date the case is closed.

Sec. 728 - Repealed. Pub. L. 109-8, title VI, § 719(b)(1), Apr. 20, 2005, 119 Stat. 133]
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WU3N §
UNITED STATE CODE
Title 11 (Bankruptcy Code)

CHAPTER 13
ADJUSTMENT OF DEBTS OF AN INDIVIDUAL WITH REGULAR INCOME
SUBCHAPTER Il - THE PLAN (§§ 1321 to 1330)
Sec. 1321 - Filing of plan
The debtor shall file a plan.
Sec. 1322 - Contents of plan
(a) The plan—

(1) shall provide for the submission of all or such portion of future earnings or
other future income of the debtor to the supervision and control of the trustee as is

necessary for the execution of the plan;

(2) shall provide for the full payment, in deferred cash payments, of all claims
entitled to priority under section 507 of this title, unless the holder of a particular claim

agrees to a different treatment of such claim;

(3) if the plan classifies claims, shall provide the same treatment for each claim

within a particular class; and

(4) notwithstanding any other provision of this section, may provide for less than
full payment of all amounts owed for a claim entitled to priority under section
507(a)(1X(B) only if the plan provides that all of the debtor’s projected disposable
income for a 5-year period beginning on the date that the first payment is due under the

plan will be applied to make payments under the plan.

(b) Subject to subsections (a) and (c) of this section, the plan may—



(1) designate a class or classes of unsecured claims, as provided in section 1122
of this title, but may not discriminate unfairly against any class so designated; however,
such plan may treat claims for a consumer debt of the debtor if an individual is liable

on such consumer debt with the debtor differently than other unsecured claims;

(2) modify the rights of holders of secured claims, other than a claim secured
only by a security interest in real property that is the debtor’s principal residence, or of
holders of unsecured claims, or leave unaffected the rights of holders of any class of

claims;
(3) provide for the curing or waiving of any default;

(4) provide for payments on any unsecured claim to be made concurrently with

payments on any secured claim or any other unsecured claim;

(5) notwithstanding paragraph (2) of this subsection, provide for the curing of any
default within a reasonable time and maintenance of payments while the case is
pending on any unsecured claim or secured claim on which the last payment is due

after the date on which the final payment under the plan is due;

(6) provide for the payment of all or any part of any claim allowed under section

1305 of this title;

(7) subject to section 365 of this title, provide for the assumption, rejection, or
assignment of any executory contract or unexpired lease of the debtor not previously

rejected under such section;

(8) provide for the payment of all or part of a claim against the debtor from

property of the estate or property of the debtor;

(9) provide for the vesting of property of the estate, on confirmation of the plan

or at a later time, in the debtor or in any other entity;
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(10) provide for the payment of interest accruing after the date of the filing of
the petition on unsecured claims that are nondischargeable under section 1328(a),
except that such interest may be paid only to the extent that the debtor has disposable
income available to pay such interest after making provision for full payment of all

allowed claims; and
(11) include any other appropriate provision not inconsistent with this title.
(c) Notwithstanding subsection (b)2) and applicable nonbankruptcy law—

(1) a default with respect to, or that gave rise to, a lien on the debtor’s principal
residence may be cured under paragraph (3) or (5) of subsection (b) until such residence
is sold at a foreclosure sale that is conducted in accordance with applicable

nonbankruptcy law; and

(2) in a case in which the last payment on the original payment schedule for a
claim secured only by a security interest in real property that is the debtor’s principal
residence is due before the date on which the final payment under the plan is due, the
plan may provide for the payment of the claim as modified pursuant to section

1325(a)(5) of this title.
(@

(1) If the current monthly income of the debtor and the debtor’s spouse

combined, when multiplied by 12, is not less than—

(A) in the case of a debtor in a household of 1 person, the median family income

of the applicable State for 1 earner;

(B) in the case of a debtor in a household of 2, 3, or 4 individuals, the highest
median family income of the applicable State for a family of the same number or fewer

indlividuals; or
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(©) in the case of a debtor in a household exceeding 4 individuals, the highest
median family income of the applicable State for a family of 4 or fewer individuals, plus

$525 per month for each individual in excess of 4,
the plan may not provide for payments over a period that is longer than 5 years.

(2) If the current monthly income of the debtor and the debtor’s spouse

combined, when multiplied by 12, is less than—

(A) in the case of a debtor in a household of 1 person, the median family income

of the applicable State for 1 earner,

(B) in the case of a debtor in a household of 2, 3, or 4 individuals, the highest
median family income of the applicable State for a family of the same number or fewer

individuals; or

(@ in the case of a debtor in a household exceeding 4 individuals, the highest
median family income of the applicable State for a family of 4 or fewer individuals, plus

$525 per month for each individual in excess of 4,

the plan may not provide for payments over a period that is longer than 3 years,
unless the court, for cause, approves a longer period, but the court may not approve a

period that is longer than 5 years.

(e) Notwithstanding subsection (b)2) of this section and sections 506(b) and 1325(a)(5) of

this title, if it is proposed in a plan to cure a default, the amount necessary to cure the default,

shall be determined in accordance with the underlying agreement and applicable

nonbankruptcy law.

() A plan may not materially alter the terms of a loan described in section 362(b)(19)

and any amounts required to repay such loan shall not constitute “disposable income” under

section 1325.

1323 - Modiification of plan before confirmation



237

(a) The debtor may modify the plan at any time before confirmation, but may not
modify the plan so that the plan as modiified fails to meet the requirements of section 1322 of
this title.

(b) After the debtor files a modification under this section, the plan as modified

becomes the plan.

(c) Any holder of a secured claim that has accepted or rejected the plan is deemed to
have accepted or rejected, as the case may be, the plan as modified, unless the modification
provides for a change in the rights of such holder from what such rights were under the plan

before maodification, and such holder changes such holder’s previous acceptance or rejection.
Sec. 1324 - Confirmation hearing

(a) Except as provided in subsection (b) and after notice, the court shall hold a hearing

on confirmation of the plan. A party in interest may object to confirmation of the plan.

(b) The hearing on confirmation of the plan may be held not earlier than 20 days and
not later than 45 days after the date of the meeting of creditors under section 341(a), unless
the court determines that it would be in the best interests of the creditors and the estate to

hold such hearing at an earlier date and there is no objection to such earlier date.
Sec. 1325 - Confirmation of plan
(a) Except as provided in subsection (b), the court shall confirm a plan if—

(1) The plan complies with the provisions of this chapter and with the other applicable

provisions of this title;

(2) any fee, charge, or amount required under chapter 123 of title 28, or by the plan, to

be paid before confirmation, has been paid;

(3) the plan has been proposed in good faith and not by any means forbidden by law;



(@) the value, as of the effective date of the plan, of property to be distributed under
the plan on account of each allowed unsecured claim is not less than the amount that would
be paid on such claim if the estate of the debtor were liquidated under chapter 7 of this title

on such date;
(5) with respect to each allowed secured claim provided for by the plan—
(A) the holder of such claim has accepted the plan;
(B)
(i) the plan provides that—
(1) the holder of such claim retain the lien securing such claim until the earlier of —
(aa) the payment of the underlying debt determined under nonbankruptcy law; or
(bb) discharge under section 1328; and

(I1) if the case under this chapter is dismissed or converted without completion of the
plan, such lien shall also be retained by such holder to the extent recognized by applicable

nonbankruptcy law;

(i) the value, as of the effective date of the plan, of property to be distributed under

the plan on account of such claim is not less than the allowed amount of such claim; and
(iii) if—
() property to be distributed pursuant to this subsection is in the form of periodic

payments, such payments shall be in equal monthly amounts; and

(II) the holder of the claim is secured by personal property, the amount of such
payments shall not be less than an amount sufficient to provide to the holder of such claim

adequate protection during the period of the plan; or

(C) the debtor surrenders the property securing such claim to such holder;
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(6) the debtor will be able to make all payments under the plan and to comply with the

plan;
(7) the action of the debtor in filing the petition was in good faith;

(8) the debtor has paid all amounts that are required to be paid under a domestic
support obligation and that first become payable after the date of the filing of the petition if
the debtor is required by a judicial or administrative order, or by statute, to pay such domestic

support obligation; and

(9) the debtor has filed all applicable Federal, State, and local tax retums as required by

section 1308.

For purposes of paragraph (5), section 506 shall not apply to a claim described in that
paragraph if the creditor has a purchase money security interest securing the debt that is the
subject of the claim, the debt was incurred within the 910-day period preceding the date of the
filing of the petition, and the collateral for that debt consists of a motor vehicle (as defined in
section 30102 of title 49) acquired for the personal use of the debtor, or if collateral for that
debt consists of any other thing of value, if the debt was incurred during the 1-year period

preceding that filing.
(b)

(1) If the trustee or the holder of an allowed unsecured claim objects to the
confirmation of the plan, then the court may not approve the plan unless, as of the effective

date of the plan—

(A) the value of the property to be distributed under the plan on account of such claim

is not less than the amount of such claim; or

(B) the plan provides that all of the debtor’s projected disposable income to be
received in the applicable commitment period beginning on the date that the first payment is

due under the plan will be applied to make payments to unsecured creditors under the plan.
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(2) For purposes of this subsection, the term “disposable income” means current
monthly income received by the debtor (other than child support payments, foster care
payments, or disability payments for a dependent child made in accordance with applicable
nonbankruptcy law to the extent reasonably necessary to be expended for such child) less

amounts reasonably necessary to be expended—
(A)

(i) for the maintenance or support of the debtor or a dependent of the debtor, or for a

domestic support obligation, that first becomes payable after the date the petition is filed; and

(i) for charitable contributions (that meet the definition of “charitable contribution”
under section 548(cdl)(3)) to a qualified religious or charitable entity or organization (as defined in
section 548(d)4)) in an amount not to exceed 15 percent of gross income of the debtor for the

year in which the contributions are made; and

(B) if the debtor is engaged in business, for the payment of expenditures necessary for

the continuation, preservation, and operation of such business.

(3) Amounts reasonably necessary to be expended under paragraph (2), other than
subparagraph (A)ii) of paragraph (2), shall be determined in accordance with subparagraphs (A)
and (B) of section 707(b)2), if the debtor has current monthly income, when multiplied by 12,

greater than—

(A) in the case of a debtor in a household of 1 person, the median family income of the

applicable State for 1 earner;

(B) in the case of a debtor in a household of 2, 3, or 4 individuals, the highest median

family income of the applicable State for a family of the same number or fewer individuals; or

(©) in the case of a debtor in a household exceeding 4 individuals, the highest median
family income of the applicable State for a family of 4 or fewer individuals, plus $525 per

month for each individual in excess of 4.



(4) For purposes of this subsection, the “applicable commitment period” —
(A) subject to subparagraph (B), shall be—
(i) 3 years; or

(ii) not less than 5 years, if the current monthly income of the debtor and the debtor’s

spouse combined, when multiplied by 12, is not less than—

(1) in the case of a debtor in a household of 1 person, the median family income of the

applicable State for 1 earner;

(I} in the case of a debtor in a household of 2, 3, or 4 individuals, the highest median

family income of the applicable State for a family of the same number or fewer individuals; or

(1IN in the case of a debtor in a household exceeding 4 individuals, the highest median
family income of the applicable State for a family of 4 or fewer individuals, plus $525 per

month for each individual in excess of 4; and

(B) may be less than 3 or 5 years, whichever is applicable under subparagraph (A), but
only if the plan provides for payment in full of all allowed unsecured claims over a shorter

period.

(c) After confirmation of a plan, the court may order any entity from whom the debtor

receives income to pay all or any part of such income to the trustee.
Sec. 1226 - Payments
(@

(1) Unless the court orders otherwise, the debtor shall commence making payments not
later than 30 days after the date of the filing of the plan or the order for relief, whichever is

earlier, in the amount—

(A) proposed by the plan to the trustes;
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(B) scheduled in a lease of personal property directly to the lessor for that portion of
the obligation that becomes due after the order for relief, reducing the payments under
subparagraph (A) by the amount so paid and providing the trustee with evidence of such

payment, including the amount and date of payment; and

(O) that provides adequate protection directly to a creditor holding an allowed claim
secured by personal property to the extent the claim is attributable to the purchase of such
property by the debtor for that portion of the obligation that becomes due after the order for
relief, reducing the payments under subparagraph (A) by the amount so paid and providing the

trustee with evidence of such payment, including the amount and date of payment.

(2) A payment made under paragraph (1XA) shall be retained by the trustee until
confirmation or denial of confirmation. If a plan is confirmed, the trustee shall distribute any
such payment in accordance with the plan as soon as is practicable. If a plan is not confirmed,
the trustee shall return any such payments not previously paid and not yet due and owing to
creditors pursuant to paragraph (3) to the debtor, after deducting any unpaid claim allowed

under section 503(b).

(3) Subject to section 363, the court may, upon notice and a hearing, modify, increase,

or reduce the payments required under this subsection pending confirmation of a plan.

(4) Not later than 60 days after the date of filing of a case under this chapter, a debtor
retaining possession of personal property subject to a lease or securing a claim attributable in
whole or in part to the purchase price of such property shall provide the lessor or secured
creditor reasonable evidence of the maintenance of any required insurance coverage with
respect to the use or ownership of such property and continue to do so for so long as the

debtor retains possession of such property.

(b) Before or at the time of each payment to creditors under the plan, there shall be

paid—

(1) any unpaid claim of the kind specified in section 507(a)(2) of this title;



(2) if a standing trustee appointed under section 586(b) of title 28 is serving in the case,

the percentage fee fixed for such standing trustee under section 586(e)X1)B) cf title 28; and

(3) if a chapter 7 trustee has been allowed compensation due to the conversion or
dismissal of the debtor’s prior case pursuant to section 707(b), and some portion of that
compensation remains unpaid in a case converted to this chapter or in the case dismissed
under section 707(b) and refiled under this chapter, the amount of any such unpaid

compensation, which shall be paid monthly—
(A) by prorating such amount over the remaining duration of the plan; and
(B) by monthly payments not to exceed the greater of —
(i) $25; or

(i) the amount payable to unsecured nonpriority creditors, as provided by the plan,

multiplied by 5 percent, and the result divided by the number of months in the plan.

(c) Except as otherwise provided in the plan or in the order confirming the plan, the

trustee shall make payments to creditors under the plan.

(d) Notwithstanding any other provision of this title—

(1) compensation referred to in subsection (b)3) is payable and may be collected by the

trustee under that paragraph, even if such amount has been discharged in a prior case under

this title; and

(2) such compensation is payable in a case under this chapter only to the extent

permitted by subsection (bX3).

Sec. 1327 - Effect of confirmation

(a) The provisions of a confirmed plan bind the debtor and each creditor, whether or not

the claim of such creditor is provided for by the plan, and whether or not such creditor has

objected to, has accepted, or has rejected the plan.
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(b) Except as otherwise provided in the plan or the order confirming the plan, the

confirmation of a plan vests all of the property of the estate in the debtor.

(c) Except as otherwise provided in the plan or in the order confirming the plan, the
property vesting in the debtor under subsection (b) of this section is free and clear of any claim

or interest of any creditor provided for by the plan.
Sec. 1328 - Discharge

(a) Subject to subsection (d), as soon as practicable after completion by the debtor of
all payments under the plan, and in the case of a debtor who is required by a judicial or
administrative order, or by statute, to pay a domestic support obligation, after such debtor
certifies that all amounts payable under such order or such statute that are due on or before
the date of the certification (including amounts due before the petition was filed, but only to
the extent provided for by the plan) have been paid, unless the court approves a written waiver
of discharge executed by the debtor after the order for relief under this chapter, the court shall
grant the debtor a discharge of all debts provided for by the plan or disallowed under section

502 of this title, except any debt—
(1) provided for under section 1322(b)(5);

(2) of the kind specified in section 507(a)(8)(C) or in paragraph (1)(B), (1)C), (2), (3), (4), (5),
(8), or (9) of section 523(a);

(3) for restitution, or a criminal fine, included in a sentence on the debtor’s conviction of

a crime; or

(4) for restitution, or damages, awarded in a civil action against the debtor as a result of
willful or malicious injury by the debtor that caused personal injury to an individual or the

death of an individual.
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(b) Subject to subsection (d), at any time after the confirmation of the plan and after
notice and a hearing, the court may grant a discharge to a debtor that has not completed

payments under the plan only if—

(1) the debtor’s failure to complete such payments is due to circumstances for which

the debtor should not justly be held accountable;

(2) the value, as of the effective date of the plan, of property actually distributed under
the plan on account of each allowed unsecured claim is not less than the amount that would
have been paid on such claim if the estate of the debtor had been liquidated under chapter 7

of this title on such date; and
(3) modification of the plan under section 1329 of this title is not practicable.

(c) A discharge granted under subsection (b) of this section discharges the debtor from
all unsecured debts provided for by the plan or disallowed under section 502 of this title,

except any debt—
(1) provided for under section 1322(b)(5) of this title; or
(2) of a kind specified in section 523(a) of this title.

(d) Notwithstanding any other provision of this section, a discharge granted under this
section does not discharge the debtor from any debt based on an allowed claim filed under
section 1305(a)(2) of this title if prior approval by the trustee of the debtor’s incurring such debt

was practicable and was not obtained.

(e) On request of a party in interest before one year after a discharge under this section

is granted, and after notice and a hearing, the court may revoke such discharge only if—
(1) such discharge was obtained by the debtor through fraud; and

(2) the requesting party did not know of such fraud until after such discharge was
granted.
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(f) Notwithstanding subsections (a) and (b), the court shall not grant a discharge of all
debts provided for in the plan or disallowed under section 502, if the debtor has received a

discharge—

(1) in a case filed under chapter 7, 11, or 12 of this title during the d-year period

preceding the date of the order for relief under this chapter, or

(2) in a case filed under chapter 13 of this title during the 2-year period preceding the

date of such order.

(g)

(1) The court shall not grant a discharge under this section to a debtor unless after filing
a petition the debtor has completed an instructional course concerning personal financial

management described in section 111.

(2) Paragraph (1) shall not apply with respect to a debtor who is a person described in
section 109(h)(@) or who resides in a district for which the United States trustee (or the
bankruptcy administrator, if any) determines that the approved instructional courses are not
adequate to service the additional individuals who would otherwise be required to complete

such instructional course by reason of the requirements of paragraph (1).

(3) The United States trustee (or the bankruptcy administrator, if any) who makes a
determination described in paragraph (2) shall review such determination not later than 1 year

after the date of such determination, and not less frequently than annually thereafter.

(h) The court may not grant a discharge under this chapter unless the court after notice
and a hearing held not more than 10 days before the date of the entry of the order granting the

discharge finds that there is no reasonable cause to believe that—

(1) section 522(g)(1) may be applicable to the debtor; and



(2) there is pending any proceeding in which the debtor may be found guilty of a felony
of the kind described in section 522(g)1)(A) or liable for a debt of the kind described in section
522(c)(1)(B).

Sec. 1329 - Modification of plan after confirmation

(2) At any time after confirmation of the plan but before the completion of payments
under such plan, the plan may be modified, upon request of the debtor, the trustee, or the

holder of an allowed unsecured claim, to—

(1) increase or reduce the amount of payments on claims of a particular class provided

for by the plan;
(2) extend or reduce the time for such payments;

(3) alter the amount of the distribution to a creditor whose claim is provided for by the
plan to the extent necessary to take account of any payment of such claim other than under

the plan; or

(4) reduce amounts to be paid under the plan by the actual amount expended by the
debtor to purchase health insurance for the debtor (and for any dependent of the debtor if
such dependent does not otherwise have health insurance coverage) if the debtor documents

the cost of such insurance and demonstrates that—
(A) such expenses are reasonable and necessary;
(B)

(i) if the debtor previously paid for health insurance, the amount is not materially larger

than the cost the debtor previcusly paid or the cost necessary to maintain the lapsed policy; or

(ii) if the debtor did not have health insurance, the amount is not materially larger than
the reasonable cost that would be incurred by a debtor who purchases health insurance, who

has similar income, expenses, age, and health status, and who lives in the same geographical
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location with the same number of dependents who do not otherwise have health insurance

coverage; and

(©) the amount is not otherwise allowed for purposes of determining disposable income

under section 1325(b) of this title;

and upon request of any party in interest, files proof that a health insurance policy was

purchased.
(b)

(1) Sections 1322(a), 1322(b), and 1323(c) of this title and the requirements of section

1325(a) of this title apply to any modification under subsection (a) of this section.

(2) The plan as modified becomes the plan unless, after notice and a hearing, such

modification is disapproved.

(c) A plan modified under this section may not provide for payments over a period that
expires after the applicable commitment period under section 1325(b)(1)(B) after the time that
the first payment under the original confirmed plan was due, unless the court, for cause,
approves a longer period, but the court may not approve a period that expires after five years

after such time.

(b) Subject to subsection (d), at any time after the confirmation of the plan and after
notice and a hearing, the court may grant a discharge to a debtor that has not completed

payments under the plan only if—

(1) the debtor’s failure to complete such payments is due to circumstances for which

the debtor should not justly be held accountable;

(2) the value, as of the effective date of the plan, of property actually distributed under
the plan on account of each allowed unsecured claim is not less than the amount that would
have been paid on such claim if the estate of the debtor had been liquidated under chapter 7

of this title on such date; and
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(3) modification of the plan under section 1329 of this title is not practicable.

(c) A discharge granted under subsection (b) of this section discharges the debtor from
all unsecured debts provided for by the plan or disallowed under section 502 of this title,

except any debt—
(1) provided for under section 1322(b)(5) of this title; or
(2) of a kind specified in section 523(a) of this title.

(d) Notwithstanding any other provision of this section, a discharge granted under this
section does not discharge the debtor from any debt based on an allowed claim filed under
section 1305(a)(2) of this title if prior approval by the trustee of the debtor’s incurring such debt

was practicable and was not obtained.

(e) On request of a party in interest before one year after a discharge under this section

is granted, and after notice and a hearing, the court may revoke such discharge only if—
(1) such discharge was obtained by the debtor through fraud; and

(2) the requesting party did not know of such fraud until after such discharge was
granted.

(f) Notwithstanding subsections (a) and (b), the court shall not grant a discharge of all
debts provided for in the plan or disallowed under section 502, if the debtor has received a

discharge—

(1) in a case filed under chapter 7, 11, or 12 of this title during the d-year period

preceding the date of the order for relief under this chapter, or

(2) in a case filed under chapter 13 of this title during the 2-year pericd preceding the

date of such order.

(e)



(1) The court shall not grant a discharge under this section to a debtor unless after filing
a petition the debtor has completed an instructional course concerning personal financial

management described in section 111.

(2) Paragraph (1) shall not apply with respect to a debtor who is a person described in
section 109(h)(4) or who resides in a district for which the United States trustee (or the
bankruptcy administrator, if any) determines that the approved instructional courses are not
adequate to service the additional individuals who would otherwise be required to complete

such instructional course by reason of the requirements of paragraph (1).

(3) The United States trustee (or the bankruptcy administrator, if any) who makes a
determination described in paragraph (2) shall review such determination not later than 1 year

after the date of such determination, and not less frequently than annually thereafter.

(h) The court may not grant a discharge under this chapter unless the court after notice
and a hearing held not more than 10 days before the date of the entry of the order granting the

discharge finds that there is no reasonable cause to believe that—
(1) section 522(q)(1) may be applicable to the debtor; and

(2) there is pending any proceeding in which the debtor may be found suilty of a felony
of the kind described in section 522(g)(1)(A) or liable for a debt of the kind described in section
522(q)(1)(B).

Sec. 1330 - Revocation of an order of confirmation

(a) On request of a party in interest at any time within 180 days after the date of the
entry of an order of confirmation under section 1325 of this title, and after notice and a hearing,

the court may revoke such order if such order was procured by fraud.

(b) If the court revokes an order of confirmation under subsection (a) of this section, the

court shall dispose of the case under section 1307 of this title, unless, within the time fixed by
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the court, the debtor proposes and the court confirms a modification of the plan under section

1329 of this title.
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ANANUIN .



AMANUIN
Insolvency Statute
of 5 October 1994
as of 1 January 2004
(Bundesgesetzblatt 1994 | S.2866)

Part Eight
Discharge of Residual Debt

Section 286
Policy

If the debtor is an individual he shall be discharged under sections 287 to 303 of his
obligations not performed by way of the insolvency proceedings and due to the creditors of

the insolvency proceedings.

Section 287
Debtor's Request

(©) Discharge of residual debt shall require a request on the part of the debtor, which
should be joined with his request to open the insolvency proceedings. If it is not joined with
the latter, it shall be submitted within two weeks of the reference in accordance with
section 20 subs. 2.

) Such request shall be accompanied by a statement assigning the debtor's
garnishable claims to emoluments due to him under a service relationship or to emoluments
replacing them to a trustee to be appointed by the court for a period of six years following
opening of the insolvency proceedings. If the debtor had assigned or pledged such claims to
a third party already prior to his request he shall indicate such assignment or pledge in his

statement.

) Agreements excluding, making dependent on a condition, or otherwise restricting the

assignment of claims on the part of the debtor to payments resulting from a service
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relationship or current payments in lieu shall be ineffective insofar as they would obstruct or

be detrimental to the declaration of assignment pursuant to subs. 2 first sentence.

Section 288
Right of Proposal

The debtor and the creditors may propose to the insolvency court as trustee an individual

suited to the individual case at hand.

Section 289

Decision by the Insolvency Court

1) At the debtor's request, the creditors of the insolvency proceedings and the
insolvency administrator shall be heard at the final meeting. The insolvency court shall
decide by order at the debtor's request.

2) Against such an order an immediate appeal shall be available to the debtor and any
creditor of the insolvency proceedings requesting refusal of the discharge of residual debt at
the final meeting. The insolvency proceedings shall not be terminated before the order has
become final. The final order shall be published together with the order terminating the

insolvency proceedings.

3) If the insolvency proceedings are discontinued, discharge of residual debt may only
be granted if, after the notification of lacking assets involved in the insolvency proceedings
pursuant to section 209, the assets involved in the insolvency proceedings have been
distributed and the proceedings are discontinued pursuant to section 211. Subs. 2 shall apply

with the proviso that discontinuation shall replace termination of the proceedings.

Section 290
Refusal of Discharge of Residual Debt

() The order shall refuse discharge of residual debt if such refusal has been requested

by a creditor of the insolvency proceedings at the final meeting and
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1. if the debtor has received a final verdict for commission of a criminal offence under
sections 283 to 283 ¢ of the Criminal Code;

2. if the debtor by wanton act or gross negligence has given a false or incomplete
statement on his economic condition in writing in the last three years prior to the request to
open the insolvency proceedings or subsequent to this request in order to obtain a loan or

grants from public funds or to avoid making payments to public funds;

3 if the debtor has obtained discharge of residual debt in the last ten years prior to the
request to open the insolvency proceedings or subsequent to this request, or if such request

has been refused pursuant to section 296 or 297;

4. the debtor by wanton act or gross negligence has impaired the satisfaction of the
creditors of the insolvency proceedings in the last year prior to the request to open
insolvency proceedings, or subsequent to this request, by entering into inappropriate
obligations, by wasting property or by delaying the opening of the insolvency proceedings

without any expectancy of an improved economic condition;

5. if the debtor by wanton act or gross negligence has infringed the obligations of

disclosure or cooperation under this statute during the insolvency proceedings; or

6. if in the lists of his property, income, creditors and claims against him, which are to
be submitted pursuant to section 305 subs. 1 No. 3, the debtor has by wanton act or gross

negligence made false or incomplete statements.

) A creditor's request of refusal shall be admissible only if a reason why a discharge of
residual debt should be refused is shown to the satisfaction of the court.

Section 291
Notification of Discharge of Residual Debt

1) Unless any of the conditions mentioned at section 290 exist, the court shall state in its
order that the debtor will achieve discharge of his residual debt if he meets his obligations
under section 295 and the preconditions for refusal pursuant to sections 297 or 298 do not

pertain.
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) In such same order the court shall appoint the trustee in whom the debtor's
garnishable emoluments will be vested in accordance with the latter's statement of
assighment (Section 287 subs. 2).

Section 292
Legal Status of Trustee

1) The trustee must bring the assignment to the notice of the person obliged to pay the

emoluments, insofar as the costs of the proceedings which have been deferred in

accordance with section 4a have been corrected by deducting the cost of appointing counsel.

He must keep separate the amounts received under such assignment and any other
payments contributed by the debtor or third parties from his own property and distribute them
annually to the creditors of the insolvency proceedings as directed by the final record.
Section 36 subs. 1 second sentence and subs. 4 shall apply mutatis mutandis. From the
sums which he receives from the assignment, as well as from the other payments, he shall
pay the debtor on expiry of a period of four years from termination of the insolvency
proceedings ten percent, and on expiry of a period of five years from termination, fifteen
percent. If the costs of the proceedings deferred in accordance with section 4a have not yet
been corrected, money shall only be transferred to the debtor if his income does not exceed

the amount calculated in accordance with section 115 subs. 1 of the Code of Civil Procedure.

2) The creditor's assembly may also charge the trustee with surveillance of the debtor
meeting his obligations. In such a case the trustee shall inform the creditors immediately
upon determining an infringement of such obligations. The trustee shall only be obliged to
carry out surveillance if the additional payment for this is either covered or advanced.

(©)) The trustee shall render account to the insolvency court upon expiry of his office'
Sections 58 and 59 shall apply mutatis mutandis, whilst section 59 shall however apply with
the proviso that any creditor of the insolvency proceedings may request dismissal of the
insolvency administrator and any creditor of the insolvency proceedings may bring an

immediate appeal.
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Section 293
Trustee' s Remuneration

1) The trustee shall be entitled to remuneration in consideration of his activity and to
reimbursement of appropriate expenses. Such remuneration shall take into account the time

and scope of the trustee's activity.

) Section 63 subs. 2 and sections 64 and 65 shall apply mutatis mutandis.

Section 294
Equal Treatment of Creditors

(©) Executions for individual creditors of the insolvency proceedings into the debtor's

property shall be prohibited during the period of the latter's statement of assignment.

2) Any agreement between the debtor or other persons and individual creditors of the

insolvency proceedings providing for the latters' advantage shall be void.
3) Against the claim to emoluments covered by the statement of assignment the

obligated person may set off only a claim against the debtor qualifying for set-off under

Section 114 subs. 2 if the insolvency proceedings were continued.

Section 295
Obligations of the Debtor

) During the period of the statement of assignment the debtor shall be obliged to

1. engage in adequate gainful employment or seek such employment and not refuse

any reasonable activity;

2. transfer to the trustee half the value of property acquired by him by way of succession

or with respect to his future status as heir;

3. inform the insolvency court and the trustee immediately of any change of residence or

place of employment, not conceal any emoluments covered by the statement of assignment
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or any property covered by No. 2. and disclose to the court and the trustee at their request
his gainful employment or his efforts to find such employment as well as his emoluments and
his property;

4. make payments to satisfy the creditors of the insolvency proceedings only to the

trustee, and not provide an individual creditor with an advantage.

) If the debtor is self-employed he shall be obliged to satisfy the creditors of the
insolvency proceedings by payments to the trustee as if he had entered into an adequate

service contract.

Section 296
Contravention of Obligations

) At the request of a creditor of the insolvency proceedings the insolvency court shall
refuse discharge of residual debt if the debtor contravenes any of his obligations during the
period of the statement of assignment and thereby impairs satisfaction of the creditors of the
insolvency proceedings; this shall not apply to debtors without faulty conduct. Such request
may be filed only within one year of the date when the creditor became aware of the
contravention of an obligation. It shall be admissible only if the facts mentioned in the first

and second sentences are shown to the satisfaction of the court.

) Prior to its decision on the request, the court shall hear the trustee, the debtor and the
creditors of the insolvency proceedings. The debtor shall provide information concerning
fulfilment of his obligations and at the request of the creditor confirm the correctness of his
disclosure by an affidavit. If without a reasonable excuse he does not provide the disclosure
or the affidavit within the deadline set for him, or does not appear at a meeting docketed by
the court for him to provide the information or the affidavit, although properly summoned and

without giving a reasonable excuse, discharge of residual debt shall be refused.

() The requesting party and the debtor may bring an immediate appeal against the
decision. Refusal of discharge of residual debt shall be published.



Section 297
Insolvency Offences

©) At the request of a creditor in the insolvency proceedings, the insolvency court shall
refuse discharge of residual debt if in the period between the final meeting and termination of
the insolvency proceedings, or during the period of the statement of assignment the debtor
received a final verdict for commission of a criminal offence under sections 283 to 283c of

the Criminal Code.

2) Section 296 subs. 1 second and third sentences and subs. 3 shall apply mutatis

mutandis.

Section 298
Coverage of the Trustee's Minimum Remuneration

©) At the trustee’s request the insolvency court shall refuse discharge of residual debt if
the amounts received by him for the preceding year of his effort do not cover minimum
remuneration and if the debtor does not pay the uncovered amount although the trustee has
requested the debtor's payment in writing within a period of not less than two weeks
indicating the possibility that the debtor's discharge of residual debt may be refused. This
shall not apply if the costs of the insolvency proceedings were deferred in accordance with

section 4a.

) The debtor shall be heard prior to the decision. The court shall not refuse discharge
of residual debt if the debtor at the court's request pays the uncovered amount to the trustee
within two weeks or the amount is deferred in accordance with section 4a.

3) Section 296 subs. 3 shall apply mutatis mutandis.

Section 299
Expiry before Date

If discharge of residual debt is refused under sections 296, 297 or 298, the period of the
statement of assignment, the trustee's office and any limitation of the creditors' rights shall

expire as soon as the decision of the court becomes final.
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Section 300
Decision on Discharge of Residual Debt

©) If the period of the statement of assignment has expired without expiry before date,
the insolvency court shall decide by order on granting a discharge of residual debt, after

hearing the creditors of the insolvency proceedings, the trustee and the debtor.

2) At the request of a creditor of the insolvency proceedings, under the conditions
mentioned at section 296 subs. 1, or subs. 2 third sentence, or section 297, or at the
trustee's request, the insolvency court shall refuse discharge of residual debt under the

conditions mentioned at section 298.
) The order shall be published. Section 9 remaining unaffected, if the residual debt is

discharged, excerpts are to be published in the Federal Gazette.

Section 301
Effect of Discharge of Residual Debt

(©) If a discharge of residual debt is granted it shall become binding upon all creditors of
the insolvency proceedings. Such binding effect shall also apply to those creditors who have

not filed their claims.

) The rights of the creditors of the insolvency proceedings against the debtor's co-
obligors and guarantors and their rights deriving from a registered priority notice securing
them or from a right entitling them to separate satisfaction in insolvency proceedings shall
remain unaffected by discharge of residual debt. The debtor, however, shall be discharged of
claims of co-obligors, guarantors or any other redressing party against himself in the same

way as he is discharged of the claims of the creditors of the insolvency proceedings.

3) If a creditor without entitlement to satisfaction under discharge of residual debt is

satisfied he shall not be held liable to restitution.



Section 302
Excepted Claims

The grant of discharge of residual debt shall leave unaffected:
s obligations of the debtor incumbent on him under a tort committed by wanton act,

insofar as the creditor had registered the corresponding claim in accordance with section 174
subs. 2, stating this legal reason;

2. the debtor's fines as well as his obligations equal to such fines under section 39
subs. 1 No. 3;
3. liabilities from interest-free loans granted to the debtor to pay the costs of the

insolvency proceedings.

Section 303
Retraction of Discharge of Residual Debt

1) At the request of a creditor of the insolvency proceedings, the insolvency court shall
retract the grant of discharge of residual debt if it is subsequently found that the debtor has
infringed one of his obligations by wanton act and thereby impaired the satisfaction of the

creditors of the insolvency proceedings to a considerable extent.

) Such request of a creditor shall be admissible only if it is filed within one year after the
decision on granting discharge of residual debt became final and if the creditor shows to the
satisfaction of the court that the prerequisites under subs. 1 exist and that he was not aware

of such prerequisites before the decision of the court became final.

) The debtor and the trustee shall be heard prior to the decision. The requesting party
and the debtor may bring immediate appeal against such decision. The decision retracting
discharge of residual debt shall be published.

261



262
UseiRgieuineniinug

[

UseTAdidewineniinug

a a aa ¢

9 : UNNF1IIFY) F150UNS

a d‘ o Qll % s

\AnlileTud : 23 nuATuS 2528

ANSANWYI : DAFIANTUMTS UM1INeNS8wiNInaI
Tuusegnauisnnuieainy

A15Y9U ¢ U W.A. 2551 I9UNd1tnaIu 5159 nuigaIy

U W.A. 2554 YIUNUSEN annsuseya 3109 (UAYU)

Y WA, 2556 Yaunusenvannsng 1as1 3109 (wnnww)



	บทคัดย่อภาษาไทย
	บทคัดย่อภาษาอังกฤษ
	กิตติกรรมประกาศ
	สารบัญ
	สารบัญรูปภาพ
	บทที่ 1  บทนำ
	1.1 ความเป็นมาและความสำคัญของปัญหา
	1.2 วัตถุประสงค์ของการวิจัย
	1.3 สมมติฐานของการศึกษา
	1.4 ขอบเขตของการศึกษาวิจัย
	1.5 วิธีการศึกษา
	1.6 ประโยชน์ที่คาดว่าจะได้รับจากการศึกษา
	บทที่ 2  แนวคิด ทฤษฎีและหลักเกณฑ์การปลดจากล้มละลายตามกฎหมายของประเทศไทย
	2.1 เจตนารมณ์และแนวคิดการปลดจากล้มละลายตามกฎหมายของประเทศไทย
	2.2 ทฤษฎีการปลดบุคคลจากล้มละลาย
	2.2.1 ทฤษฎีความร่วมมือของลูกหนี้ (The Debtor Cooperation Theory)
	2.2.2 ทฤษฎีประโยชน์ต่อสังคม (The Social Utility Theory)
	2.2.3 ทฤษฎีความเมตตา และปัญหาทางศีลธรรม  (The Humanitarian Theory and Moral Problem)
	2.2.4 ทฤษฎีระบบสินเชื่อจำนวนมากเกิน  (The Systematic Overborrowing Theory)
	2.2.5 ทฤษฎีการจำกัดความรับผิด และประสิทธิภาพของเศรษฐกิจ   (The Limited Liability and Economics Efficiency Theory)

	2.3 บทบัญญัติและสาระสำคัญของหลักเกณฑ์การปลดจากล้มละลายของประเทศไทย
	2.3.1 การปลดจากล้มละลายโดยคำสั่งศาล  (Discharge by order of the court)
	2.3.2 การปลดจากล้มละลายโดยผลของกฎหมาย (Automatic discharge)
	2.3.2.1 หลักเกณฑ์การปลดจากล้มละลายโดยผลของกฎหมาย
	2.3.2.2 การหยุดนับระยะเวลาปลดจากล้มละลาย
	2.3.2.3 การขอเปลี่ยนแปลงคำสั่งหยุดนับระยะเวลา

	2.3.3 ผลของการปลดจากล้มละลายตามกฎหมาย
	2.3.3.1 ผลต่อลูกหนี้ที่ได้รับการปลดจากล้มละลาย
	2.3.3.2 ผลต่อหนี้สินที่ได้รับการปลดจากล้มละลาย
	2.3.3.3 ผลต่อหนี้ที่มีประกัน
	2.3.3.4 ผลต่อการกระทำความผิดอาญา
	2.3.3.5 ผลต่อทรัพย์สินของลูกหนี้ที่ได้รับการปลดจากล้มละลาย

	2.3.4 มาตรการกำกับดูแลหลังจากการปลดจากล้มละลายในกรณีที่ลูกหนี้ละเลยไม่ปฏิบัติตามหน้าที่ตามกฎหมายของประเทศไทย

	2.4 ความแตกต่างของหลักการยกเลิกล้มละลายกับการปลดจากการล้มละลาย

	บทที่ 3  หลักเกณฑ์และแนวคิดการปลดจากล้มละลายตามกฎหมายต่างประเทศ
	3.1 แนวคิด ทฤษฎีการปลดจากล้มละลายของประเทศอังกฤษ
	3.1.1 การปลดจากล้มละลายโดยคำสั่งศาลของประเทศอังกฤษ
	3.1.2 การปลดจากล้มละลายโดยอัตโนมัติของประเทศอังกฤษ
	3.1.3 ผลของการปลดจากล้มละลายตามกฎหมายของประเทศอังกฤษ
	3.1.3.1 ผลต่อลูกหนี้ที่ได้รับการปลดจากล้มละลาย
	3.1.3.2 ผลต่อหนี้สินที่ได้รับการปลดจากล้มละลาย
	3.1.3.3 ผลต่อหนี้ที่มีประกัน
	3.1.3.4 ผลต่อทรัพย์สินของลูกหนี้ที่ได้รับการปลดจากล้มละลาย

	3.1.4 มาตรการกำกับดูแลหลังจากการปลดจากล้มละลายในกรณีที่ลูกหนี้ละเลยไม่ปฏิบัติตามหน้าที่ตามกฎหมายของประเทศอังกฤษ

	3.2 แนวคิด ทฤษฎีการปลดจากล้มละลายของประเทศออสเตรเลีย
	3.2.1 การปลดจากล้มละลายโดยคำสั่งศาลของประเทศออสเตรเลีย
	3.2.2 การปลดจากล้มละลายโดยอัตโนมัติของประเทศออสเตรเลีย
	3.2.3 การปลดจากล้มละลายเร็วกว่าปกติของประเทศออสเตรเลีย
	3.2.4 ผลของการปลดจากล้มละลายตามกฎหมายของประเทศออสเตรเลีย
	3.2.4.1 ผลต่อลูกหนี้ที่ได้รับการปลดจากล้มละลาย
	3.2.4.2 ผลต่อหนี้สินที่ได้รับการปลดจากล้มละลาย
	3.2.4.3 ผลต่อทรัพย์สินที่ยังคงอยู่ในความดูแลของผู้จัดการทรัพย์สิน

	3.2.5 มาตรการกำกับดูแลหลังจากการปลดจากล้มละลายในกรณีที่ลูกหนี้ละเลยไม่ปฏิบัติตามหน้าที่ตามกฎหมายของประเทศออสเตรเลีย

	3.3 แนวคิด ทฤษฎีการปลดจากล้มละลายของประเทศเยอรมนี
	3.3.1 การปลดจากล้มละลายของประเทศเยอรมนี
	3.3.2 ผลของการปลดจากล้มละลายตามกฎหมายของประเทศเยอรมนี
	3.3.2.1 ผลต่อลูกหนี้ที่ได้รับการปลดจากล้มละลาย
	3.3.2.2 ผลต่อหนี้สินที่ได้รับการปลดจากล้มละลาย
	3.3.2.3 ผลต่อทรัพย์สินของลูกหนี้ที่ได้รับการปลดจากล้มละลาย

	3.3.3 มาตรการกำกับดูแลหลังการปลดจากล้มละลายในการให้ความช่วยเหลือตามกฎหมายของประเทศเยอรมัน


	3.4 แนวคิด ทฤษฎีการปลดจากล้มละลายของประเทศสหรัฐอเมริกา
	3.4.1 หลักเกณฑ์การปลดจากล้มละลายตามกฎหมายของประเทศสหรัฐอเมริกา
	3.4.2 ผลของการปลดจากล้มละลายตามกฎหมายของประเทศสหรัฐอเมริกา
	3.4.3 มาตรการกำกับดูแลหลังจากการปลดจากล้มละลายในกรณีที่ลูกหนี้ละเลยไม่ปฏิบัติตามหน้าที่ตามกฎหมายของประเทศสหรัฐอเมริกา

	บทที่ 4  วิเคราะห์การกำหนดหน้าที่ลูกหนี้และมาตรการ                                                         ในกรณีที่ลูกหนี้ละเลยไม่ปฏิบัติตามหน้าที่หลังการปลดลูกหนี้ล้มละลายตามกฎหมาย
	4.1 ข้อพิจารณาเกี่ยวกับบทบัญญัติหน้าที่ของลูกหนี้ภายหลังจากการปลดจากล้มละลายของประเทศไทย
	4.2 ข้อพิจารณาในการกำหนดหน้าที่ลูกหนี้และมาตรการในกรณีที่ลูกหนี้ละเลยไม่ปฏิบัติตามหน้าที่ในต่างประเทศ
	4.2.1 ประเทศอังกฤษ
	4.2.2 ประเทศออสเตรเลีย
	4.2.3 ประเทศเยอรมนี
	4.2.4 ประเทศสหรัฐอเมริกา

	4.3 วิเคราะห์แนวทางการปรับใช้เกี่ยวกับการกำหนดหน้าที่ลูกหนี้และมาตรการในกรณีที่ลูกหนี้ละเลยไม่ปฏิบัติตามหน้าที่

	บทที่ 5  บทสรุปและข้อเสนอแนะ
	รายการอ้างอิง
	ภาคผนวก
	ภาคผนวก ก.
	ภาคผนวก ข.
	ภาคผนวก ค.
	ภาคผนวก ง.
	ภาคผนวก จ.

	ประวัติผู้เขียนวิทยานิพนธ์

