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# # 5586009834 : MAJOR LAWS
KEYWORDS: WHO FCTC / TOBACCO PLAIN PACKAGING / TOBACCO CONTROL / PUBLIC HEALTH / WTO /
GATT / NON-DISCRIMINATION / TBT / MORE TRADE RESTRICTIVE THAN NECESSARY / TRIPS / TRADEMARK
RIGHT PROTECTION / ACQUISITION OF PROPERTY / REGULATORY TAKING / INDIRECT EXPROPRIATION
PLOY SITASUTA: WORLD TRADE ORGANIZATION AGREEMENTS AND THE SCHEME FOR TOBACCO
PLAIN PACKAGING. ADVISOR: PROF. SAKDA THANITCUL, Ph.D., 212 pp.

The draft of Tobacco Products Control Act B.E. ... has a provision adopting the use of tobacco
plain packaging measures; this is according to the guidelines of WHO Framework Convention on Tobacco
Control (WHO FCTQ). Tobacco plain packaging measures is firstly implemented by Australia, which
essentially banned the use of trademark and standardized tobacco package. Tobacco exporter country
and tobacco company which were affected by such measures filed the lawsuits against Australia in
different jurisdictions and claimed that the tobacco plain packaging regulation conflicted with WTO
agreements including the General Agreement on Tariffs and Trade (GATT), the Agreement on Technical
Barriers to Trade (TBT), and the Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPs). Furthermore, such measures is said to be resulted in an acquisition of intellectual property and
goodwill that is contrary to the Constitution, and also be resulted in an indirect expropriation that is
contrary to bilateral investment treaty (BIT). The objective of this study is to examine the consistency
between tobacco plain packaging measures and the law of Thailand as well as international trade and

investment agreements for appropriate regulatory implementation.

The research shows that the implementation of tobacco plain packaging measures is (1) not a
discriminated regulation, then it is not inconsistent with GATT; (2) not a trade-restrictive technical
regulation than necessary, then it is not inconsistent with TBT; (3) not a prohibition of trademark
registration, not an obstacle of exclusive right and not an unjustifiable encumbrance of the use of
trademark; then it is not inconsistent with TRIPs; (4) not an acquisition of trademarks subjected to the
Constitutional of Thailand; and (5) not an indirect expropriation according to the agreements of

international investment protection.

Although tobacco plain packaging measures are consistent with the laws and the international
agreements of Thailand, the effect of such measures to trademark rights under Trademark Act B.E. 2534
should be explicitly stipulated in Tobacco Products Control Act B.E. ..., and also that the amendment of
Trademark Act B.E. 2534 regarding the trademark rights for tobacco products should be regulated. In
addition, the definition and the rules of indirect expropriation of the agreements of international
investment protection should be added, especially the exception for public health measures in order to

be clear in terms of the scope of police power.

Field of Study: Laws Student's Signature

Academic Year: 2015 Advisor's Signature
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TfwnsauauenguitmuanagndiieangUasduazguniuvesnisuilaneigulily
ﬂiauauﬁmmwdwﬁaamimuqmmguﬁ/ﬁw2 UizL‘VI?TG]'NG]‘ﬁlLﬂﬂﬂﬂﬁ%@ﬂﬂi@U@Hﬁi}j@’]’hﬁ’Jﬂ
mseuRuenguiiitusnsdifiazdesihuinsnisfiduualilunseveudyanishenisaiuay

v wa

grguinUyalfdunguunenigluiieviliinguszasdlunsauauusunanisusinaengy

A7} q

€

v @ o 1% a

ussaua Snvadunsvhmumihivessgiingduasesdnsluguanuasiinvesussansudadu

&3 9

! World Health Organization, [Online], Accessed: 15 April 2016. Available from:
http://www.who.int/topics/tobacco/en/

: Foreword and Preamble of WHO Framework Convention On Tobacco Control
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. Principles of Guidelines for implementation of Article 11 of the WHO Framework Convention on
Tobacco Control (Packaging and Labelling of Tobacco Products)

" Article 11 of WHO Framework Convention on Tobacco Control

1. Each Party shall, within a period of three years after entry into force of this Convention for that Party,
adopt and implement, in accordance with its national law, effective measures to ensure that:

(a) tobacco product packaging and labelling do not promote a tobacco product by any means
that are false, misleading, deceptive or likely to create an erroneous impression about its characteristics,
health effects, hazards or emissions, including any term, descriptor, trademark, figurative or any other
sign that directly or indirectly creates the false impression that a particular tobacco product is less
harmful than other tobacco products. These may include terms such as “low tar”, “light”, “ultra-light”,
or “mild”; and

(b) each unit packet and package of tobacco products and any outside packaging and
labelling of such products also carry health warnings describing the harmful effects of tobacco use, and
may include other appropriate messages. These warnings and messages:

(i) shall be approved by the competent national authority,

(i) shall be rotating,

(iii) shall be large, clear, visible and legible,

(iv) should be 50% or more of the principal display areas but shall be no less than

30% of the principal display areas,

(v) may be in the form of or include pictures or pictograms.

2. Each unit packet and package of tobacco products and any outside packaging and labelling of such
products shall, in addition to the warnings specified in paragraph 1(b) of this Article, contain information on
relevant constituents and emissions of tobacco products as defined by national authorities.

3. Each Party shall require that the warnings and other textual information specified in paragraphs 1(b)
and paragraph 2 of this Article will appear on each unit packet and package of tobacco products and any outside
packaging and labelling of such products in its principal language or languages.

4. For the purposes of this Article, the term “outside packaging and labelling” in relation to tobacco

products applies to any packaging and labelling used in the retail sale of the product.
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" Article 13 of WHO Framework Convention on Tobacco Control

1. Parties recognize that a comprehensive ban on advertising, promotion and sponsorship would reduce
the consumption of tobacco products.

2. Each Party shall, in accordance with its constitution or constitutional principles, undertake a
comprehensive ban of all tobacco advertising, promotion and sponsorship. This shall include, subject to the legal
environment and technical means available to that Party, a comprehensive ban on cross-border advertising,

promotion and sponsorship originating from its territory. In this respect, within the period of five years after entry
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into force of this Convention for that Party, each Party shall undertake appropriate legislative, executive,
administrative and/or other measures and report accordingly in conformity with Article 21.

3. A Party that is not in a position to undertake a comprehensive ban due to its constitution or
constitutional principles shall apply restrictions on all tobacco advertising, promotion and sponsorship. This shall
include, subject to the legal environment and technical means available to that Party, restrictions or a
comprehensive ban on advertising, promotion and sponsorship originating from its territory with cross-border
effects. In this respect, each Party shall undertake appropriate legislative, executive, administrative and/or other
measures and report accordingly in conformity with Article 21.

4. As a minimum, and in accordance with its constitution or constitutional principles, each Party shall:

(a) prohibit all forms of tobacco advertising, promotion and sponsorship that promote a tobacco
product by any means that are false, misleading or deceptive or likely to create an erroneous impression about
its characteristics, health effects, hazards or emissions;

(b) require that health or other appropriate warnings or messages accompany all tobacco advertising
and, as appropriate, promotion and sponsorship;

() restrict the use of direct or indirect incentives that encourage the purchase of tobacco products by
the public;

(d) require, if it does not have a comprehensive ban, the disclosure to relevant governmental
authorities of expenditures by the tobacco industry on advertising, promotion and sponsorship not yet prohibited.
Those authorities may decide to make those figures available, subject to national law, to the public and to the
Conference of the Parties, pursuant to Article 21,

(e) undertake a comprehensive ban or, in the case of a Party that is not in a position to undertake a
comprehensive ban due to its constitution or constitutional principles, restrict tobacco advertising, promotion and
sponsorship on radio, television, print media and, as appropriate, other media, such as the internet, within a
period of five years; and

(f) prohibit, or in the case of a Party that is not in a position to prohibit due to its constitution or
constitutional principles restrict, tobacco sponsorship of international events, activities and/or participants therein.

5. Parties are encouraged to implement measures beyond the obligations set out in paragraph 4.

6. Parties shall cooperate in the development of technologies and other means necessary to facilitate
the elimination of cross-border advertising.

7. Parties which have a ban on certain forms of tobacco advertising, promotion and sponsorship have
the sovereign right to ban those forms of cross-border tobacco advertising, promotion and sponsorship entering
their territory and to impose equal penalties as those applicable to domestic advertising, promotion and
sponsorship originating from their territory in accordance with their national law. This paragraph does not endorse
or approve of any particular penalty.

8. Parties shall consider the elaboration of a protocol setting out appropriate measures that require

international collaboration for a comprehensive ban on cross-border advertising, promotion and sponsorship.
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" Article 13 of the WHO Framework Convention on Tobacco Control

' Purpose of Guidelines for Implementation of Article 11 of the WHO Framework Convention on
Tobacco Control (Packaging and Labelling of Tobacco Products)

Y Principles of Guidelines for Implementation of Article 11 of the WHO Framework Convention on
Tobacco Control (Packaging and Labelling of Tobacco Products)

® Purpose and objectives of Guidelines for Implementation of Article 13 of the WHO Framework

Convention on Tobacco Control (Tobacco advertising, promotion and sponsorship)
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" Itern 46 of Guidelines for Implementation of Article 11 of the WHO Framework Convention on
Tobacco Control (Packaging and labelling of tobacco products)
 Itern 15 - 17 of Guidelines for Implementation of Article 13 of the WHO Framework Convention on

Tobacco Control (Tobacco advertising, promotion and sponsorship)
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o David Hammond, "Fctc Article 11 Fact Sheet Misleading Information and Plain Packaging," [Online],
Accessed: 2 February 2016. Available from: http://www.fctc.org/images/stories/2008/COP-
3 Article_11 Fact Sheet Misleading_information.pdf

% Section 46 of Guidelines for implementation of Article 11 of the WHO Framework Convention on
Tobacco Control (Packaging and labelling of tobacco products)

% Itern 15 - 17 of Guidelines for Implementation of Article 13 of the WHO Framework Convention on

Tobacco Control (Tobacco advertising, promotion and sponsorship)
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Arudneaulueeawnsideusenoudie 3 usEn laun uIEm British

U

American Tobacco Australia Plc U3#% Philip Morris International (Australia) Plc way

[ [

a o . . = a o \ 24 ! =
UTEW Imperial Tobacco Australia Plc #sflusuniigansuszina wardnadrundadug

Y Y

Wde1auaIneelseme Wy USEW Stuart Alexander Pty Ltd wazu3¥m Swedish Match

Australia Pty Ltd Jusiu fndnerguluesamsdeusasuivnidiuuvmainluoeansde

AUAITIN 1

M15197 1 druniinainvasyrsiulsemeaasansiasy A.A. 2013 WURINUTENTINGR

British American Tobaaco Plc 45.5 8,153.0
Philip Morris International Inc 33.1 5,942.1
Imperial Tobacco Group Plc 20.4 3,652.7
Others 1.0 185.3
Total 17,933.1

17'im: Cancer Council Victoria, "Tobacco in Australia: Facts & issues," [Online] Accessed: 25 April 2016. Available

from: http://www.tobaccoinaustralia.org.au/

# Michelle Scollo and Margaret Winstanley, "Tobacco in Australia: Facts & Issues," [Online], Accessed: 25

April 2016. Available from: http://www.tobaccoinaustralia.org.au/
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Global Brand Name | Global Brand Owner Units (millions)

1 ay Av A a
LUNATNGNBLASUIWYNNIHAR

Winfield British American Tobacco Plc 22.2 3,987.7
Longbeach Philip Morris International Inc  16.1 2,890.4
Horizon Imperial Tobacco Group Plc 13.4 2,395.1
Peter Jackson Philip Morris International Inc 12.2 2,184.5
Benson & Hedges British American Tobacco Plc 9.1 1,623.0
Holiday British American Tobacco Plc 4.0 715.0
Dunbhill British American Tobacco Pilc 3.3 592.4
John Player Special Imperial Tobacco Group Plc 2.9 511.6
Choice Philip Morris International Inc 2.4 434.7
Marlboro Philip Morris International Inc 2.2 389.4
Pall Mall British American Tobacco Pilc 0.9 167.3
Peter Stuyvesant Imperial Tobacco Group Plc 0.8 139.3
Alpine Philip Morris International Inc 0.2 39.5
Escort Imperial Tobacco Group Plc 0.1 24.8
Others Others 10.3 1,838.4
Total 100.0 17,933.1

from: http://www.tobaccoinaustralia.org.au/
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» Matthew Thomas, "Tobacco Plain Packaging Bill 2011," Bills Digest 35, 2011-12 (2011)

% Michelle Scollo and Margaret Winstanley, "Tobacco in Australia: Facts & Issues," [Online].
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Source: The Cancer Councll of Victoria 2009
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fian: Preventative Health Taskforce (Australian Government), "Australia: The healthiest country by 2020 - National

preventative health strategy - The roadmap for action." 30 June 2009 p.39
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! Australia, “Australia's response to the Notice of Arbitration from Phillip Morris Asia,” 21 December
2011.
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2011.
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* Tania Voon and Andrew Mitchell, "Face Off: Assessing Wto Challenges to Australia's Scheme for Plain
Tobacco Packaging " Public Law Review 22(2011): p. 1.

* The Department of Health of Australia Government, "Introduction of Tobacco Plain Packaging in
Australia," [Online], Accessed: 1 June 2016. Updated: 27 May 2016. Available from:
http://www.health.gov.au/internet/main/publishing.nsf/Content/tobacco-plain

* Section 3 Objects of this Act, Tobacco Plain Packaging Act 2011 No. 148, 2011
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* Section 20 (a) of Tobacco Plain Packaging Act 2011 No. 148, 2011
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Tobacco Plain Packaging Act’ 91 Tobacco Plain Packaging Act laddenalsinasldf

** Section 28 Effect on the Trade Marks Act 1995 of non-use of trade mark as a result of Tobacco Plain
Packaging Act 2011
“(1) For the purposes of the Trade Marks Act 1995, and regulations made under that Act, an applicant

for the registration of a trade mark in respect of tobacco products is taken to intend to:
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(a) use the trade mark in Australia in relation to those products; or

(b) authorise another person to use the trade mark in Australia in relation to those products; or

(c) assign the trade mark to a body corporate that is about to be constituted with a view to the body
corporate using the trade mark in Australia in relation to those products;

if the applicant would intend to do so but for the operation of this Act.

(2) To avoid doubt, for the purposes of paragraph 42(b) of the Trade Marks Act 1995, this Act does not
have the effect that the use of a trade mark in relation to tobacco products would be contrary to law.

(3) To avoid doubt, for the purposes of sections 38 and 84A of the Trade Marks Act 1995, and
regulations 17A.27 and 17A.42A of the Trade Marks Regulations 1995:

(a) the operation of this Act; or

(b) the circumstance that a person is prevented, by or under this Act, from using a trade mark on or in
relation to the retail packaging of tobacco products, or on tobacco products;

are not circumstances that make it reasonable or appropriate:

(c) not to register the trade mark; or

(d) to revoke the acceptance of an application for registration of the trade mark; or

(e) to register the trade mark subject to conditions or limitations; or

(f) to revoke the registration of the trade mark.

(4) For the purposes of paragraph 100(1)(c) of the Trade Marks Act 1995, an opponent is taken to have
rebutted an allegation if the opponent establishes that the registered owner would have used the trade mark in
Australia on or in relation to the retail packaging of tobacco products, or on tobacco products, but for the
operation of this Act.

Trade Marks regulations applying provisions of Trade Marks Act

(5) Subsections (1) to (4) also apply in relation to regulations made under the Trade Marks Act 1995
that:

(a) apply provisions of the Trade Marks Act 1995 that are affected by this section, including where the
regulations apply those provisions in modified form; and

(b) provide in similar terms to provisions of the Trade Marks Act 1995 that are affected by this section.”
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*® The Standardised Packaging of Tobacco Products Regulations 2015 of the United Kingdom
*" Article 13 of The Standardised Packaging of Tobacco Products Regulations 2015
“(1) For the avoidance of doubt, nothing in, or done in accordance with, these Regulations—
(@) forms an obstacle to the registration of a trade mark under the Trade Marks Act
1994”

*® The Trade Mark 1994 of the United Kingdom

(1)The registration of a trade mark may be revoked on any of the following grounds—

(a)that within the period of five years following the date of completion of the registration procedure it
has not been put to genuine use in the United Kingdom, by the proprietor or with his consent, in relation to the
goods or services for which it is registered, and there are no proper reasons for non-use;

(b)that such use has been suspended for an uninterrupted period of five years, and there are no proper
reasons for non-use;

* Article 13(8) of The Standardised Packaging of Tobacco Products Regulations 2015

“If any provision of these Regulations causes any non-use of the registered trade mark within the period
of five years there mentioned, such provision is to be regarded as a proper reason for that non-use, provided that
the registered trade mark would have been put to such genuine use as is there mentioned were these
Regulations not in force.”

“ World Health Organization, "World No Tobacco Day 2016: Get Ready for Plain Packaging," [Online],
Updated: 31 May 2016. Available from: http://www.who.int/campaigns/no-tobacco-day/2016/event/en/
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AR JT International SA v. Commonwealth of Australia and British

American Tabacco Australasia Limited & Ors v. the Commonwealth of Aus‘tralia62
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Packaing Act  2011) ¥9999@msiagnalilinn1siauAY (acquisition) nSwddu laun
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e Matter No S409/2011 JT International SA v. Commonwealth of Australia
Matter No S389/2011 British American Tobacco Australasia Limited & Ors v. the Commonwealth of

Australia
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® Section 51 of the Constitution of Australia

“The Parliament shall, subject to this constitution, have power to make laws for the peace, order, and
good government of the Commonwealth with respect to:

(xxxi) the acquisition of property on just terms from any state or person for any purpose in respect of

which the Parliament has power to make laws.”
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* Minister of State for the Army v Dalziel, Tasmanian Dam and Mutual Pools & Staff Pty Ltd v the

Commonwealth
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AR British American Tobacco (UK) and other tobacco manufacturers

v. Secretary of State for Health®

29N BRDNNYNUIBUTITUINUUUNINTTIUVOINAAST NI B1GU Y30
mmms%amwﬁwm’%w (The Standardised Packaging of Tobacco Products
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® British American Tobacco and others v. Department of Health, [2016]EWHC 1169(Admin), 19 May
2016.
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ICSID %38 International Centre for Settlement of Investment Disputes 83AnNTHIsU8IEUIATIAN AT
AUBYFY Y TIENITETUTR RN NN1INTAMUTENT T FUALAUYRYDITTOY A.A. 1965 (Convention on the

Settlement of Investment Disputes)
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" Article 2 Promotion, admission of agreement between the Swiss Confederation and the Oriental
Republic of Uruguay on the Reciprocal Promotion and Protection of Investments

“(1) Each Contracting Party shall in its territory promote as far as possible investments by investors of
the other Contracting Party and admit such investments in accordance with its law. The Contracting Parties
recognize each other's right not to allow economic activities for reasons of public security and order, public
health or morality, as well as activities which by law are reserved to their own investors.

(2) When a Contracting Party shall have admitted, according to its law, an investment on its territory, it

shall grant the necessary permits in connection with such an investment and with the carrying out of licensing
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agreements and contracts for technical, commercial or administrative assistance. Each Contracting Party shall,
whenever needed, endeavour to issue the necessary authorizations concerning the activities of consultants and

other qualified persons of foreign nationality.
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%8 Philip Morris Asia Limited, “Philip Morris Asia Limited Notice of Arbitration,” 21 November 2011.
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LK)
-4 v
ANMUANAIYDIDIANITATISATLAN

3.1 AUANBIINNILAIEAANINTUAZNITAT (GATT)
3.1.1 ngUsTaNAYaIAINANAIIIRI8ANEBAANINIUALNTAN

8eAn13nN13Alan (WTO) lileradedulviszesulnemd1iuanguassanienisan
serdenuld AsluiioagyinliussqinguszasAvetesnnisnisAnlanfdeanisiidnisani
Jusssunaziinmsutsduediauasly asdnisnisAlanisiinuandnnisliideonuun way

MANN1TANRBULIUSUITINasaNTangUassAnIeN1sAldiansdeUseman AN SAN

1%
=

] Y] o = aa 1% = & ] a v a a
58ﬂ?qQﬂULLm8QaQNaIUﬂQU58L'Vlﬂﬂ']ﬂau‘]ﬂ:]ﬁ] FUUUNTALATUNITANATUINGIVULAY

! = ! U = a v 1
nsranglugussimadunaeg1watadnee

3.1.2 wanUJURALBEUATIIASUAIIUBYATIZIES (MFN)

%ﬁﬂﬂﬁﬂﬁL%Wﬂamﬁ%awﬁi’wﬁ@ﬁ (Most-Favored Nation Treatment: MFN) &

nsUelAlilute 1 7293A 1 993A1UANES GATT lagds 1 253a 1 Muuatuliedlvlseimne

[y A [y

AAeanuInsnIsndsAuldnslulseing ¥3eu19In1s a wsuwaUNanwuzaonURUAR

<

1 a 1% ¥

a 14 a = % td' dtd' 1 % 2 % 1 1% Ya
AUANTTALRLIAUNUIANNUTENANIANLANANAY dUlzdINanan1SAIEUAT anlwan

and

Uselewinnaumveusenalana) feslransuselevuiukndumviamelnuwnussna

£ (%
a vad Yy v a va v

dd‘ v Y = a dl 3 dl A = =1
mmumelaeiuilazlititouly” wnsnsiludenufufidedidnvausldidenUfuanmis
. = P a wva v @ a 1% % Ya a
ngvane (de  jure) S3uBIN15E0NUNUANAT0IN33S (de  facto) e ins1zudaglvians
UselovinAusemaniAwiloudu waUssman1alasuNanssnuikana1eiund a3 dunns
a a wal A ] P P = | P ) | a wa Y]
WenUuR  n1siiasandnInsnisiidenadesviselidenndesiunisiiidenyjuianiundn

MFN 98978 1 2550 1 A29N15dNNUANNNUN faaa LUl

1 o o a ' o a
Wiywsly (gnuean) nedgls, nuanewrsugiasendnesUssne: Gatt uag Wto: unvialy (ngamm=: Jgyeyvy,
2556), ¥t 76.
2 A a o )
LIDNLAYINY, U1 102,
3 A a 1) P
LIDILAEINY, U1 81.

¢ Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade Organization, 3 ed.

(United Kingdom: Cambridge University Press, 2013), pp. 318 — 319.
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" Panel Report, Spain - Tariff Treatment Of Unroasted Coffee (1981)

i Peter Van den Bossche and Werner Zdouc, The law and policy of the World Trade Organization, 3 ed.,

p.330.
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" Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade Organization, p.

330.

* Panel Report, Canada — Certain Measures Affecting the Automotive Industry (2000)
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Vivudy (qnurge) nesgls, ngraneiAsugiaseninelseine: Gatt uag Wto: unvialy, i 101.

" Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade Organization, pp.

386 -390.



68

a Y o v v 1 1 a v

3.1.3.3 Ujladedudindrdeeniimsufjiadeduinnielulszime

a 1 a & « a va ¥ 1 ”
N1IN1TUININTNTVRIUSEIMANIALTU “N1sUURneYnIN” (less

v v 1Y

favourable treatment) dudasada 3 255A 4 w3kl AOINITANIINININITUHURRDFUA

[
a 4 a

AU sENALALEUAITNTILANANNAY  DNNIABININTANIT “UINTAITNTLNUABDANINANS
wdstulunanmilrduadiddenie nannfe @n1neeIn1sulsturesduAUILInazAaslyl
govlunirdudnislulsemediududsiafendu yenaninisfiansanituinsnisidy
nsURtRsesndt s dosiansananuaiiiniuas (actual effects) Tumannduidunaain
UIRTNISVRIUTLNANTA WALANITUINE 9IRS HBLIL TS oAanuelaINagiAn
Waldedoaninnisudetulunatn N53ATIEinUude 3 953A 4 AoaiaTUIRAUTEANA
99AUTENOU WarNaTIAUTeININTNISTIAAnTsag19sauUnay wilddesussifiussaures

o = a S A a £ o o 15
wualdulun1sNesAnNaldsNaLAnTUISIRBANINYBINTUTITU

[V

/ 16 aa
AR Korea - Various Measure on Beef  83ANsanssaiifiadein
aao = (% a d’lj [ o y‘d’lj [ o v
WPINIFVOUNIMANIMUAALIfUTEUIUNSEeUaNTe Ty uinsmsiivueliiietatndn

sosvglusuimnveiiotidlasans wsevimizusnaniualililuguiesunin

'
v Y Aa = a 1

aaAnsgnssalliiumeiunsinduveasnuenssunItadedeinnifnduiiuinsnisn
wansinsiulnedued fuunasfinivesduanduuinsnisidaiude 3 1530 4 uiosdnsavnssal

WUI1n15R91TUNaNI U9 5N15TEN1TUJURLA A1 Uz nI1sduAId g ez Aud

Y

aelulszmeadildifisaneiazdnduindunisufifresnitsulunisazsidinde 3 255a 4 us

ALADINANTUIINUINTNTNTENUABAN NNt UTURaav TR AUA LI d e el

AR Thailand - Cigarettes (Philippines)’’ 2IANTENSIAINITYI N3

o 1Y a

#91500N15UJURNADENI1ARIRTANNRIN “AIUFURUSTIUTII” (genuine relationship)

1 14 o v

SLPINNUINTANITANINBALNAL AN NATUABLEN1ATUNITHIITUVDIFUAIUN LT IAZAUAN

Y a o

AMelUUTENA FINUIEANUINDINALESTLDALAFUAIU TN AINFUNUS NI INULINTAT

o9y “nsufiRdesndn” winuesnisuuazliinedfuunaanuvesdum

Ibid., p. 399.
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" Panel Body, Thailand — Customs and Fiscal Measures on Cigarettes from the Philippines (2010)
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** Panel Report, Dominican Republic — Measures Affecting the Importation and Internal Sale of
Cigarettes (2004)
¥ Panel Report, Thailand - Restrictions on Importation of and Internal Taxes on Cigarettes (1990)

% Panel Report, Thailand — Customs and Fiscal Measures on Cigarettes from the Philippines (2010)
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#" Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade Organization, pp.

852-853.
# Ibid., p.851.
% Preamble of Agreement on Technical Barriers to Trade

* Annex 1.1 of Agreement on Technical Barriers to Trade
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% Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade Organization, pp.
855-859.

% Appellate Body Report, European Communities — Measures Affecting Asbestos and Products
Containing Asbestos (2001)

27 Appellate Body Report, European Communities — Measures Affecting Asbestos and Products
Containing Asbestos (2001)

% Appellate Body Report, European Communities — Trade Description of Sardines (2002)
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# Appellate Body Report, European Communities — Measures Affecting Asbestos and Products
Containing Asbestos (2001)

* Article 2.1 of Agreement on Technical Barriers to Trade

“Members shall ensure that in respect of technical regulations, products imported from the territory of
any Member shall be accorded treatment no less favourable than that accorded to like products of national

origin and to like products originating in any other country.”
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*" Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade Organization, pp.

865 -867.
* Panel and Appellate Body Report, United States — Measures Affecting the Production and Sale of
Clove Cigarettes (2011)
Appellate Body Report, United States — Measures Affecting the Production and Sale of Clove
Cigarettes (2012)
% Section 907(a)(1)(A) of the Federal Food, Drug and Cosmetic Act
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** Panel Report, United States — Measures Concerning the Importation, Marketing and Sale of Tuna and
Tuna Products (2011)

Appellate Body Report, United States — Measures Concerning the Importation, Marketing and Sale of
Tuna and Tuna Products (2012)
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* Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade Organization, pp.
865 -867.
* Ibid., pp.867 -868
*" panel and Appellate Body Report, United States — Measures Affecting the Production and Sale of
Clove Cigarettes (2011)
Appellate Body Report, United States — Measures Affecting the Production and Sale of Clove
Cigarettes (2012)
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*“ Article 2.2 of Agreement on Technical Barriers to Trade

“Members shall ensure that technical regulations are not prepared, adopted or applied with a view to
or with the effect of creating unnecessary obstacles to international trade. For this purpose, technical regulations
shall not be more trade-restrictive than necessary to fulfil a legitimate objective, taking account of the risks non-
fulfilment would create. Such legitimate objectives are, inter alia: national security requirements; the
prevention of deceptive practices; protection of human health or safety, animal or plant life or health, or the
environment. In assessing such risks, relevant elements of consideration are, inter alia: available scientific and
technical information, related processing technology or intended end-uses of products.”

* World Trade Organization, "WTO Analytical Index: Technical Barriers of Agreement on Technical
Barriers to Trade," [Online] Accessed: 30 July 2016. Available from:
https://www.wto.org/english/res_e/booksp_e/analytic_index_e/tbt_e.htm
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“ Ibid.
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Appellate Body Report, United States — Measures Affecting the Production and Sale of Clove
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Yearbook of International Law and Affairs 30 (2014): 90.
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? Preamble of TRIPs Agreement

“Desiring to reduce distortions and impediments to international trade, and taking into account the
need to promote effective and adequate protection of intellectual property rights, and to ensure that measures
and procedures to enforce intellectual property rights do not themselves become barriers to legitimate trade...”

> Article 7 “The protection and enforcement of intellectual property rights should contribute to the
promotion of technological innovation and to the transfer and dissemination of technology, to the mutual
advantage of producers and users of technological knowledge and in a manner conducive to social and
economic welfare, and to a balance of rights and obligations”

** Article 8.2 of TRIPs Agreement

“Appropriate measures, provided that they are consistent with the provisions of this Agreement, may be
needed to prevent the abuse of intellectual property rights by right holders...”

> Article 1 of TRIPs Agreement

“1. Members shall give effect to the provisions of this Agreement. Members may, but shall not be
obliged to, implement in their law more extensive protection than is required by this Agreement, provided that

such protection does not contravene the provisions of this Agreement. Members shall be free to determine the
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appropriate method of implementing the provisions of this Agreement within their own legal system and
practice.”

% World Intellectual Property Organization, Backeround Reading Material on Intellectual Property (1988),

p. 145.
57 .
lbid., p. 148 — 150.
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 Article 15.1 of Agreement on Trade-Related Aspects of Intellectual Property Rights

“Any sign, or any combination of signs, capable of distinguishing the goods or services of one
undertaking from those of other undertakings, shall be capable of constituting a trademark. Such signs, in
particular words including personal names, letters, numerals, figurative elements and combinations of colours as
well as any combination of such signs, shall be eligible for registration as trademarks. Where signs are not
inherently capable of distinguishing the relevant goods or services, Members may make registrability depend on
distinctiveness acquired through use. Members may require, as a condition of registration, that signs be visually

perceptible.”
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" World Intellectual Property Organization, Background Reading Material on Intellectual Property, p. 153
- 154,

% Article 15.2 of Agreement on Trade-Related Aspects of Intellectual Property Rights

“Paragraph 1 shall not be understood to prevent a Member from denying registration of a trademark on
other grounds, provided that they do not derogate from the provisions of the Paris Convention (1967).”

* Article 15.3 of Agreement on Trade-Related Aspects of Intellectual Property Rights

“Members may make registrability depend on use. However, actual use of a trademark shall not be a
condition for filing an application for registration. An application shall not be refused solely on the ground that

intended use has not taken place before the expiry of a period of three years from the date of application.”
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* World Intellectual Property Organization, Backeround Reading Material on Intellectual Property, p. 161

- 162.

* Article 15.4 of Agreement on Trade-Related Aspects of Intellectual Property Rights

“The nature of the goods or services to which a trademark is to be applied shall in no case form

an obstacle to registration of the trademark.”

* Article 16.1 of Agreement on Trade-Related Aspects of Intellectual Property Rights

“The owner of a registered trademark shall have the exclusive right to prevent all third parties not
having the owner’s consent from using in the course of trade identical or similar signs for goods or services which
are identical or similar to those in respect of which the trademark is registered where such use would result in a
likelihood of confusion. In case of the use of an identical sign for identical goods or services, a likelihood of
confusion shall be presumed. The rights described above shall not prejudice any existing prior rights, nor shall

they affect the possibility of Members making rights available on the basis of use.”
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*" Panel Report, European Communities — Protection of Trademarks and Geographical Indications for
Agricultural Products and Foodstuffs (2005)

% Carlos M. Correa, Trade Related Aspects of Intellectual Property Rights: A Commentary on Thetrips

Agreement (Oxford: Oxford University Press, 2007), p. 186.

“ Article 17 of Agreement on Trade-Related Aspects of Intellectual Property Rights

“Members may provide limited exceptions to the rights conferred by a trademark, such as fair use of
descriptive terms, provided that such exceptions take account of the legitimate interests of the owner of the

trademark and of third parties.”
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7 Susy Frankel and Daniel Gervais, "Plain Packaging and the Interpretation of the Trips Agreement,"

Vanderbilt Journal of Transnational Law 46, 5 (2013): 1185.

" Panel Report, European Communities — Protection of Trademarks and Geographical Indications for
Agricultural Products and Foodstuffs (2005)

" Article 19.1 of Agreement on Trade-Related Aspects of Intellectual Property Rights

“If use is required to maintain a registration, the registration may be cancelled only after an
uninterrupted period of at least three years of non-use, unless valid reasons based on the existence of obstacles
to such use are shown by the trademark owner. Circumstances arising independently of the will of the owner of
the trademark which constitute an obstacle to the use of the trademark, such as import restrictions on or other
government requirements for goods or services protected by the trademark, shall be recognized as valid reasons

for non-use.”
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? Susy Frankel and Daniel Gervais, "Plain Packaging and the Interpretation of the Trips Agreement,"
Vanderbilt Journal of Transnational Law: 1185.

™ Ibid., 1180.

" Article 20 of Agreement on Trade-Related Aspects of Intellectual Property Rights

“The use of a trademark in the course of trade shall not be unjustifiably encumbered by special
requirements, such as use with another trademark, use in a special form or use in a manner detrimental to its
capability to distinguish the goods or services of one undertaking from those of other undertakings.

This will not preclude a requirement prescribing the use of the trademark identifying the undertaking
producing the goods or services along with, but without linking it to, the trademark distinguishing the specific

goods or services in question of that undertaking.”



95

Indonesia fin1sdnaululsedudl v lmdiulaindeaminusiidudiogisenaldudelalnenise

a 6 ! { o ¥ o v 1 76
ﬂ’ﬁW’sﬂ‘ﬂumﬂLLﬂ"LJiSL‘Vlﬂﬂ']ﬁﬂﬂ']ﬁu@ﬂ@ﬂ']‘ﬁu@ﬂﬂﬂa']'l

AR Indonesia — Certain  Measures Affecting The Automobile

o 1% 1

7 ) v I a e T TR N Y
Industry’" @1351819913ulaflTeeElunusnsdide 20 voe TRIPs Usensusnansg=9193n

<9 <9

[y

USHNAANIIANTTINAUUTEN Pioneer azgnAniun1sleiaIaamanen1sAZausem
AN9TIR LT UUT DA ULUUTIVD M AUATUNAUA LA BN UIIUNEINUS DB UALIYE (National Car

Programme) AniznIsunsitadedefinnlisensulaelivanadn “arusemesfidnu

(% [y a o . £ Id C% Ve PN a a |
INNIFIIUNUUIEN Pioneer NULUUIUIWSENﬂﬂﬂLLﬁ%EﬂQN'ﬁVIG]’]iJiJ’WI"i]%Lﬂ@LLﬂﬂ’J']@Jﬁ’]@J’]iﬂ

TunsldimIosmnenisailagiflegnou Tunsalildsliaunsaiiarsanlaiiuuueu National

Y

Car Programme ifvuanenfuiaIosuntenisandudeiiruaniude 20 103nuAnas

TRIPs

AMENISUNITITATLVORNINNAIIINTD 20 InanIElunSmNANane

Ya  a (% £a A o I Q’lj
nsldanslunindaumalaarnmunegluanunnasil

3.3.4 ANUFUNUSTENINATDIMUIENTAAZAIAMNTEY (Goodwill)

AAuflganefadag (Goodwill) Ap Yar1veINaN1IVIeAUATIEEIBURIAILl

4 o a 18 . a ° Yy a a PN & Ao A v &
%@Laﬂﬁﬂqﬂﬁqﬁﬂ"\] ﬂ']ﬂ’J’]ﬂJu‘EJlWﬂIﬂEj‘UﬁIﬂﬂLa@ﬂmﬁ]g‘?]@ﬂU?]’]VlllLﬂiaﬂﬁll']Uﬂqiﬂquue]

(%
o

| A =~ L a v A ° Yy a ) L a v = v 79
WINNINNALENTOAUADY ke IHUSINANA UL TR EUATIAEAINLATDINIENTITA
AAudenIndulszlevunlasuainnisideseamuienisan Usslesunlasuilusznaunie
AanuulavesUsevrudenunnvasduAuazsan1sTuUTeiuluduA1Tl Yeldearasduen

[ c{' o a vy & J a v A P a 14 Id
W UNYRUTUVDIUTEIITUNAUAIUULANANGINAUAIDU bUDIFINLATDINUIENITALUY

° Daniel Gervais, The Trips Agreement Drafting History and Analysis, 2 ed. (London: Sweet Maxwell,

2005), pp.179 -182.
" panel Report, Indonesia — Certain Measures Affecting the Automobile Industry (1998)
° Roger E. Schechter and David J. Franklyn J. Thomas McCarthy, Mccarthy’s Desk Encyclopedia of

Intellectual Property, 3 ed. (Washington, D.C.: BNA Books, 2004), pp. 268 - 269.

" Irene Calboli, "Trademark Assignment "with Goodwill": A Concept Whose Time Has Gone," Elorida Law

Review 57, 4 (2005): 808 - 811.
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* ). Thomas McCarthy, R. E. S. a. D. J. F., Mccarthy’s Desk Encyclopedia of Intellectual Property, pp. 268

- 269.
" Irene Calboli, "Trademark Assignment "with Goodwill": A Concept Whose Time Has Gone," Elorida Law

Review: 808 — 811.

* ). Thomas McCarthy, R. E. S. a. D. J. F., Mccarthy’s Desk Encyclopedia of Intellectual Property, pp. 268
- 269.

e Irene Calboli, "Trademark Assignment "with Goodwill": A Concept Whose Time Has Gone," Elorida Law
Review: 808 - 811.

o J. Thomas McCarthy, R. E. S. a. D. J. F., Mccarthy’s Desk Encyclopedia of Intellectual Property, pp. 268

- 269.
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* Article 7 of Agreement on Trade-Related Aspects of Intellectual Property Rights

“The protection and enforcement of intellectual property rights should contribute to the promotion of
technological innovation and to the transfer and dissemination of technology, to the mutual advantage of
producers and users of technological knowledge and in a manner conducive to social and economic welfare, and
to a balance of rights and obligations.”

* World Intellectual Property Organization, The Enforcement of Intellectual Property Rights: A Case

Book, 3 ed. (2013), p. 28.
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* Article 8.1 of Agreement on Trade-Related Aspects of Intellectual Property Rights

“Members may, in formulating or amending their laws and regulations, adopt measures necessary to
protect public health and nutrition, and to promote the public interest in sectors of vital importance to their
socio-economic and technological development, provided that such measures are consistent with the provisions
of this Agreement.”

” World Intellectual Property Organization, The Enforcement of Intellectual Property Rights: A Case

Book, p. 30.

” Appellate Body Report, Canada — Term of Patent Protection (2000)

. Article 2.1(a) of Vienna Convention on the Law of Treaties
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“For the purposes of the present Convention:

(a) "treaty" means an international agreement concluded between States in written form and governed
by international law, whether embodied in a single instrument or in two or more related instruments and
whatever its particular designation;”

” audyaydeuurimengvaneauddye a.e. 1969 fanusdunguuneaiaussmdseninelssma ulfingy
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* Article 31.1 of Vienna Convention on the Law of Treaties

“A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the

terms of the treaty in their context and in the light of its object and purpose...”

4 Carlos M. Correa, Implications of the Doha Declaration on Trips Agreement and Public Health

(Geneva: World Health Organization, 2002), p. vii.
% Paragraph 4 of Declaration on the TRIPs Agreement and Public Health
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“We agree that the TRIPs Agreement does not and should not prevent members from taking measures
to protect public health. Accordingly, while reiterating our commitment to the TRIPs Agreement, we affirm that
the Agreement can and should be interpreted and implemented in a manner supportive of WTO members' right
to protect public health and, in particular, to promote access to medicines for all.

In this connection, we reaffirm the right of WTO members to use, to the full, the provisions in the TRIP
Agreement, which provide flexibility for this purpose.”

% Carlos M. Correa, Implications of the Doha Declaration on Trips Agreement and Public Health, p. 11.
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10 Paragraph 5 of Declaration on the TRIPs Agreement and Public Health

“Accordingly and in the light of paragraph 4 above, while maintaining our commitments in the TRIPs
Agreement, we recognize that these flexibilities include:

(a) In applying the customary rules of interpretation of public international law, each provision of the
TRIPs Agreement shall be read in the light of the object and purpose of the Agreement as expressed, in particular,
in its objectives and principles.”

" Article 9.2 of Marrakesh Agreement Establishing WTO

“The Ministerial Conference and the General Council shall have the exclusive authority to adopt
interpretations of this Agreement and of the Multilateral Trade Agreements. In the case of an interpretation of a
Multilateral Trade Agreement in Annex 1, they shall exercise their authority on the basis of a recommendation by
the Council overseeing the functioning of that Agreement. The decision to adopt an interpretation shall be taken
by a three-fourths majority of the Members. This paragraph shall not be used in a manner that would undermine

the amendment provisions in Article X.”
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% Carlos M. Correa, Implications of the Doha Declaration on Trips Agreement and Public Health, pp. 44

- 45.
% James Thou Gathii, "The Legal Status of the Doha Declaration on Trips and Public Health under the

Vienna Convention on the Law of Treaties," Harvard Journal of Law & Technology 45, 2 (2002): 299.

" Carlos M. Correa, Implications of the Doha Declaration on Trips Agreement and Public Health, pp. 44

- 45.
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' August Reinisch, Standards of Investment Protection (Oxford: Oxford University Press, 2008), pp. 420-

422.

? Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law, 2 ed. (Oxford:

Oxford University Press, 2012), p. 98.
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® The Fifth Amendment to the United States Constitution

“No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a grand jury, except in cases arising in the land or naval forces, or in the militia,
when in actual service in time of war or public danger; nor shall any person be subject for the same offense to

be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against
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(1) [W1vBININIFULATUNANTENUNLATEAIIINUINTNTVDITT

himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be

taken for public use, without just compensation.”

® Bill Higgins, Regulatory Takings and Land Use Regulation: A Primer for Public Agency Staff (California:
Institute for Local Government, 2006), pp. 6 -7.

" Ruckelshaus v. Monsanto Co. (1984), Phillip Morris Incorporated and United States Tobacco Company
v. Thomas F. Reilly, Attorney General of Massachusetts (2002)

® Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki Co. (2002) noting that “patent owners have,
borrowing a factor from takings jurisprudence, “the legitimate expectations of inventors in their property”

? Zoltek Corp. v. United States (2006) the Court of Appeals for the Federal Circuit held that “patents are

not secured under the Takings Clause”
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AR Lucas v. South Carolina Coastal Council Lucas #avau

v A =

dmiuiinofeRamemaaesiivugieils South Carolina Liteadeiinerdeuuduneudu
Waen 975,000 ARARITANST Faufinsasuulasuaziiivialufinurie 40 Yreunitu
wiogalsfmutuiidnvieningnainslndqfufidudug aeslsentigeannguune
Beachfront Management Act 1988 \unguunesinunisdnsfiegordunitsuuiiau o

inAULEIETIAAIINNELERTIAULTBIRINLAYEINUSNIINTIvD981AT T/ 199 M ILLUT

ersausainin lluuTnauiuAuIinnmerduvas iR lga AU TS

ARllasunsiasanlaemagavesEnsss Lucas Lakgdedgiin
nguNefenaazdunsldsunIvesigausiualunisesnng e LANISHILAeE319Le1
IWaswselowilunsndduniiyaalumamsygisvesunturivun Jadunsnufuay The

Fifth Amendment &adipalinisneAsniweiion1siy Mmageansgiiusieinianisufiu

Bill Higgins, Regulatory Takings and Land Use Regulation: A Primer for Public Agency Staff , pp 28.

" ibid, p. 26.
" Lucas v. South Carolina Coastal Council (91-453), 505 U.S. 1003 (1992)
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Manuesevhateyarvemnduvesnay ldldiewayadiaunvesiiuiesdladiy

(% BRI (% %
1 = v a

Wl Wy funnduviads luvausiiuiidiuaug dalivseleviluniaasugia

WuheiuAuAd William C. Haas & Co. v. City & County of

. 13 ] o 9 1 & a . .
San  Francisco Yan1anatsBYay 95 lyil9an15LIuAY AR Tahoe-Sierra  Preservation
. . . 14 U a 1 1 1 1 1
Coundil, Inc. v. Tahoe Regional Planning Agency  #AFWINYAANILANRIDYINUIN we bl

15 oo a 9 v o
ARAUILNINUINTNITUBITZN

Junsiudy ad Village of Euclid v. Ambler Realty Co.
4 = 1 U fa a Y LI = = . 16
Tigedeyanlunindduiuniidesas 75 Aluldn1sauAu af Hadacheck v. Sebastion

U U fa 1 v 1 U a 1 I 1 = 17
HAANUDININYFUAAININNINTBDYR 90 uaradnduInlaldnisiiuay

agalsAmumfininuiluszuznds A1afnduiininsn1svessy
[ A A i v ea =~ | & < = 1% Y A
Wunisiuauleyarlunindduananiissuidiu Aeradunisiauiuld uadedingg
MNI1TUIINVENLANGN 3 UTENIT FIUBNIINTNITUNIOINANTENUNIUATYFAIIN
UINTNITVBIITUAY ABINNTANTIANUAIANTIvRsTnamulunITaIm U 1NaLvnaUNa
LA ANYAULVDIUINTNITVITTIE TINdninauaiil 138091 “Penn Central test” wu Af

. . . 18 ' a U sa o

Florida Rock Industries, Inc. v. United States ~ yaAmiawasugnavewminddugniinangly

¥ 1 Y a = 19
Sovay 62.3 91ANBMALANNISLIUAY

(2) n1snsgyivesgunsnueeatuatnndelunisasnuegns

AUVINEUNS
ADININTUIININVDINSTNOF UL AMUAIAN IS UV UL NG ONSNE AU
agnls Wvemimdauaunsamaiunisnszyhvesssarmvsell wazmheauesssla

nsevinnsegnndusssunatunsavin i emsngauaIanuie AU as U1 S UL U4

© William C. Haas & Co., Inc. v. City and County of San Francisco, California 605 F.2d 1117 (9th Cir. 1979)
" Tahoe-Sierra Preservation Coundil, Inc. v. Tahoe Regional Planning Agency, 535 U.S. 302 (2002)

® Village of Euclid, Ohio v. Ambler Realty Co., 272 U.S. 365 (1926)

' Hadacheck v. Sebastian, 239 U.S. 394 (1915)

il Higgins, Regulatory Takings and Land Use Regulation: A Primer for Public Agency Staff , p. 28.

** Florida Rock Industries, Inc. v. the United States, 18 F.3d 1560 (Fed. Cir. 1994)
Y ill Higgins, Regulatory Takings and Land Use Regulation: A Primer for Public Agency Staff , p. 28.
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& 7 W PO v o a | = = 121
WunisiuAuunvntu weandninaeidldesslatinunfansaindunisnuaunrse
ARNIINNT A NLNESINNSHANTALUU Penn Central test 1au

AR Ruckelshaus v. Monsanto Co.22 nHvuney  Federal
Insecticide, Fungicide, and Rodenticide Act (FIFRA) lig1uaundineudunses
dawindou (Environmental Protection Agency: EPA) lunnslideyaiifesvoannzifou
deldlunsuszifiu uagldifloUamedoyautogwsieatsisay Monsanto  daflassie
Federal District Court iﬂmimﬁmﬁaaﬂﬂgwma Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) Avuabidamedeyaidunsiufulaglifnisieagasedase
The Fifth Amendment anasinduindnsnsngauvesnudunsnsanduanslunsnsaud

Y] wva

lasunsAuasesnelduntyaifiseenisiiuAuves The Fifth Amendment wiinaduEdu

g7

Y I3 v 6a aAo v MY iAo = v fa U =1 v &
‘VI'Nﬂ’]i?‘ﬂQSLUUWiWSﬁUWﬁ]UW@QIMlWLL@N@ﬂUm%L%M@umiWSﬁUWQIU UBDNAINNUATNY ILNAU

a = ot

FanslunsnddulafisusaaugAidudnsnlasunisAuasesainnisiauduniy The  Fifth
Amendment lageafinnsaninaindadeseluil (1) nsnsevihvesiglaeniseennguunedl
n13NvatenIelaunBmingdunseli (2) N19nIEIVBISTUNINUYIAIUAIANTIFBNIT

amuﬁamm&lama (reasonable investment-backed expectations) 3l

&191n71 Monsanto  dedoyalsiundinauduasesdaindon
Monsanto 3slsifianueanisienisasuilauimmanna (reasonable investment-backed
expectations) Idinauduasesdsuindensziivieyamiuauduuonnieanile
fmualilungvane 1flesain Monsanto $asiteulelunsiudeyatiuuasieulvduioades
fusglovivesizuia msdudeyalvisguralasasinslaiieuaniuusslovimaasugiaain

nsaanzideuldlianatansaulaindunisiiusu

“ Ibid.
2 Bill Higgins, Regulatory Takings and Land Use Regulation: A Primer for Public Agency Staff , p. 28 - 29.
” Ruckelshaus v. Monsanto Co., 467 U.S. 986 (1984)
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AR Phillip Morris Inc. and United States Tobacco Company
v. Reilly” Ui¥mgnanyvduaznandusionguilesitundydivesuaiguuanywaiimuals
Uismyviidnmedulsznouuassesuvesiladuinaeglundni s ngmnelamedeya
(The Disclosure Act) MyuAd1U8LAILNUAHEABASITULINTENTIEITITUAVNIITUN
wdufiuindndngrubusumaineimaniiinadamedoyaiuaunsaansunsgdeguam
193U52Y19U USENENAns1guiaiiesnaaiainnguuiedinaindunisiiuduniedey

(regulatory taking) AMUAUNIINITANTEIY  wagyhlviAudunisnsituaadeyanily

maliadedn UsenisusnuSenyvsdeniinnumanislunisamu

¥

agvARANNATIANEUNINSATewuazgniubilduaudy  winnsfinguunevesua

'
a =

Sguuam el usenymaUamedeyaiunistduliguaaunsaasdvsanuduivesdy

Y 9

ansvamansiueienguilduaudunianisd uazn1sdamediulsenauveindnduiiliu

Yy 1 Id 1Y a " . . [ a a
Youlwnveen1siveyaegalusssuunguslaa (fair information) wazilunsnsenudns
vosusenlunsinwansdulanizvesvie Usensiiaesmadinduiinsiamediulsenay

YeIndnAnaeIguLaarBielduni1sinansyad11e38oLns 13 guUadInsavinn1sm)

a

duUsENoUTOINANAMILA (reverse  engineer) Fedasanaladanglun1sidouazwau

a v

nandaa iszBeliyadnduiudiuneaaisansys madsdaduinnguuieviliiiona

kY

NIENUNALATEENAREININ Usen1saanieaaidadeainnisiseuiisudselevilaeveu
AIUNYNUIBVRISFLIUNITANATOIFUAINVDIUTLYITUAUNANTENUTLA ATULANTNE AU D

USENYMT  A183AS18RIUSTENYMIasidednivaunluanudunianisiausendame

dayanuaunmsamatiulagadaslaunuasuasszazilamedoyatiugasisue oy

Y
= 1

U517 InAMENN 0l UNIMINAUYAAABY AINNAUNNNITANTUIEgdsLaAlUNmLn

Y

A1a39induan Disclosure Act Wunisnaufiuningduvesusenynslaelifinsdneagae

=

pgraudusssuidnreuntydfidoinsiaudu (Taking Clause)

MflAalaA1uiudINInsN1TNYUMENY UUBAINI5AYIIA"E

yarmaasugivluvsndduvetenvusgrsieusdagliilunisnufuilveusiesgessuyey

19 wengralsAnnuaialuviuinlsyleviannnisnszyinvesssitindinuinnInmnuLdsuien

&3

2 Philip Morris Incorporated, et al. V. Thomas F. Reilly, Attorney General Of Massachusetts, et al., 312
F.3d 24, United States Court of Appeals for the First Circuit (2002)

United States Tobacco Company, et al. V. Thomas F. Reilly, Attorney General Of Massachusetts, et al.,
312 F.3d 24, United States Court of Appeals for the First Circuit (2002)



116

ALAAIINAUNINITAIDBIUTEN tnsrzaaliiiudninsnisveuasgaziiesneivinli

TOUsraeRluNIIANATRUALAUATIAUNINUDIUTEVITUUTTANA

4.4.2 MIAUATAINTNIAUIINNITIUAUNIITOUAIUITFTTTUUYVDIDIALATLRY

;Y
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wa 1

24 ) Y] Yo o & o ° i v wa
Y9555y Inednaidn “aelasysssuyyadull Sganildrunanaedygangrune
WWOAUASUITBUSOY WAz good government U9480dIATIAY LWBNITLIUAY (acquisition)
Fsngauanigusounnalaiiainguszasdlagniganiddwnsluniseanngvuny lagsos
YAITVALYL DL LNINDLNONITUY”
2 . = aao I a a v 6o
NSRUAUAINNINTT 51 (o) FIMTINTANTTORNNYMUNENTENUREEANTlUNSNEFY

¥ o fa ¥ 25
VDILANVDINTINYFUN Y

4.4.2.1 YaULIAYBMINIRUNIATUNIIANATY

NIAAINAIIN “NINORU” MRS 51000) TA5UBNENANITAAIUAII
“p¥mgau” nnsldlunguuneiiqly d1dn “nndau” auungn 51000) WuAli
asouAquLNTignfianansaldld avslunsndaunsilygmuiinsfuseslaetydd liun
ﬂ;]mnam'%"awmamsﬁﬂ (Trade Marks Act) nguangeenkuuNEniadt (Designs Act)
NOVMUNEENSUNS (Patents  Act) wag ﬂgwmaﬁm%w‘ﬁg (Copyright  Act) Fafunsnddunu

119157 51(><><><i)26

# Section 51 of Constitution of Australia
“The Parliament shall, subject to this constitution, have power to make laws for the peace,
order, and good government of the Commonwealth with respect to:
(xxxi) the acquisition of property on just terms from any state or person for any purpose in
respect of which the Parliament has power to make laws.”
% Matter No $409/2011 JT International SA v. Commonwealth of Australia
Matter No $389/2011 British American Tabacco Australasia Limited & Ors v. the Commonwealth of
Australia
% Matter No S409/2011 JT International SA v. Commonwealth of Australia, and
Matter No $389/2011 British American Tabacco Australasia Limited & Ors v. the Commonwealth of

Australia
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SevsuuansyaalvansunansgalunisnuAuniwddu (taking) lnefviualidnervaiyei

43
(%

Jusssn” wsegslsimudininuwidesdrannluafiiiuiinisufuiuy “acquisition”
MINNINTT 5100c0) V0I5FEITUYYROAMSLALTNE NN IUNITAANTAUIA9IINNTLIUAY
“taking” W84 The Fifth Amendment wsag19lsARIULINTT 51(xxxi) way The  Fifth
Amendment 94555550y ansgadauuanasiulunatsUseiiu 1w nasudby

SgIuynyAsIn 5 JayaAtuduasiaadunsviuinsgyhnswinde luneanduiunnns

va = oA

51000d) Unyaitusdeuanlag yaRiaunasnunvesdiuiakaznsinunseyiingg Tagy

o

AW LIz lddIN1SRTUINISIUAY “taking clause” U89 The Fifth Amendment

[
= (Y A

1NUSUIERULINGY 510xxi) BNTINSUALILUY “taking” Aonsionlu@msnddulneuesann
UULDIVBUAVRINTNIFY  WANITIUANLUY “acquiring” ABNITLAUIN0E19INYNBIVDS
Yo a « . . 9 o 1 aa o ' 27 =

A5U Inefaaiulen1slauAuwuy “acquisition” Ingendegansitadeluafneus” @4e1a

asuladnnsauAuLUY “acquisition” ANIRTY 5100i) VeaTFETIHYAERARTAlTYNNS

a

NUAUNSNEFUTDULBNTULUY “taking” wadunisiuAunswdduwuu “acquisition” Lo

A 1

P P P < I~ « R ”
UsvasAveteanIiay laenguuienaziadndun1siuAuLUY “acquisition” A1y
Syovsuyldlduaiisangnunendwansenuiednslunindduvouiveminddu nie
noraneiianslunsndautuseiuluminty ueeamsifeniayanaduazs aalin1sloun
Feuselowdlunsnddumeudinasidntdesvseoliddyiniy Usylovdidudeaduuselowilu
Anududrvewsnddu nanfe NMINUALLUY “acquisition” ALNIRTT 51(xxi) wLinTU
= N Y o A& v v 1y & <, o v ea 1
Wenavasnguurensedaninuaiiiudeiulaliusslovilunuduidiveminddunn

= 2 = N o 9w v & o o O 1% R =
pRanslAYvsayArady o tnatuisaldusylegulunsnddudula lddvmunnse

| P I a Y = ¢ I A ) A
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NINEIAU (acquisition of property)

AR Tasmanian Dam A183I098871 “U1m57 5100xi) blan15IUAULUY

=

“taking” niwdAuvesonyuLAdunsIuAULUY “acquisition” NingAUNOIAUTTEIATOS

q

a a A J < & « . 9 (% [ 1 1
2RHLRILAY ﬂQMN’IEJVI%gﬂ@'NLUUﬂWﬁL’Ju@ULLUU acquisition G]"IﬂJiﬁﬁiiMUiUlﬂJI%LLﬁLWEN

YRR

" Minister of State for the Army v. Dalziel (1944) 68 CLR 261 292 - 6, 308,
The Commonwealth v Tasmania (1983) 158 CLR 1, and
Mutual Pools & Staff Pty Ltd v. The Commonwealth (1994) 179 CLR 155
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32 . . L e « » «
World Trade Organization, Scope and definitions: “Investment” and “Investor (2002), p. 4.
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* World Trade Organization, Scope and Definitions: “Investment” and “Investor (2002), pp. 3 - 4.

* Article 1 Definitions of Agreement between the Swiss Confederation and the Kingdom of Thailand on

the Promotion and Reciprocal Protection of Investments
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* Article 1 (3) of Agreement between the Government of the Hong Kong Special Administrative Region
of the Promotion and Protection of Investments

* 4o 4 @) vesmumnasiismsamueTou
* 49 91 (W) vesPnuRnassEIIT TN dnsIneuas dudmiumnuduriudiumaesugio
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AR Metaclad Corp. v. United Mexican States U3uwn
Metacladlavirunasyululszimedn@lniiensadsiundanavvezdunsieliunuien

Coterin @alaaiunisauadadunds lasnouneadvlasuluoyayialunisneadieain

40 a v & a @ & 14 . L. = a
Yonind daaSuinung, "unsnisiuAumnegen (Indirect Expropriation): Anwikumnen1siniuves
augylanaIN1ssenilssmaludeinmmensau’ GnerinusUSyaumdude, ausifamans, pnansal

UMINENAE, 2554), i 158.

o Peter Muchlinski Federico Ortino and Christoph Schreuer, The Oxford Handbook of International
Investment Law (United States Oxford University Press, 2008), pp. 438-439.
42 a v ¢ a o a v . e = a
Yg13nU dadBusnung, "Wnsn1slauAuni1eee (Indirect Expropriation): AN®ILWININNTAAINNYES
auglagansseninyssmaludeinmmanisau," v 142-143.
43 o = Y o
LIDILAYINY, YU 163.

MPeter Muchlinski Federico Ortino and Christoph Schreuer, The Oxford Handbook of International

Investment Law, pp. 438 - 439.
45 a @ ¢ 1 a o ¥ . s
Ven¥ml daaludnunag, "WmsnisiauAun1aden (indirect Expropriation): AN IkwIvenNIsiaNves
auglagansseninUseindludefininnianisamu," vt 144 - 145,

“ August Reinisch, Standards of Investment Protection, pp. 157 - 158.
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AR Pope & Talbot Inc. v. The Government of Canada (Pope
& Talbot v Canada)” U3®W Pope&Talbot Uszneugsiadsesnlifiileseuuussuly

waulagdslUnedianiys deuniguiaiauinieanvdnnasiauaunsaseentiiiiodeu

48 a o | a o . v . o g =
Vgndl daauouna, "unsn1siaufunisden (indirect Expropriation): AnwULAIN1NTAALYE
auglagansseninUseinaludefininnianisawu," vt 158 - 159.

49 Peter Muchlinski Federico Ortino and Christoph Schreuer, The Oxford Handbook of International

Investment Law, p. 439.

*0 Ausgust Reinisch, Standards of Investment Protection, p. 157.
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AR Waste Management Inc. v. United Mexican States US®%

Waste Management awululszimadindlaiiesniunisdanisveziiungt 15 T sdeun

Win@lnlidrseRusarldufuRaudyarduuniunliunusem Acaverde Tugiusuiovves

51 a v & S v ¥ . iy
Von¥ml daaludmunag, "umsnisiauAun1aden (indirect Expropriation): AN IMwIMeNIsAANNYes
auglagansseninUseindludefinannianisamu," vt 158 - 159.

> Ausgust Reinisch, Standards of Investment Protection, p. 158.
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AR Walter Bau AG v. Kingdom of Thailand uS%% Walter Bau
Jugftevuegluuien aeudednand 91in @mvwaadugSuduunnisneaduazns
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USMsInnslasansenseauneuiindnandanasumematadunan 25 9

fo 42 Tupumnaailensdaaiuuas fuATINTAMUTENING
Ineuwesiiu Amualiguasesinasmuainmsiudulagimuait “nsamulastdnasmu
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1 = = 1% . . . 54
Ao azauuua a1 UdunsiuAUNIORULUY creeping expropriation

> Article 4 of Treaty between the Kingdom of Thailand and the Federal Republic of Germany
concerning the Encouragement and Reciprocal Protection of Investments

“(2) Investments by investors of either Contracting Party shall not be expropriated, nationalized or
subjected directly or indirectly to any other measure the effects of which would be tantamount to the
expropriation or nationalization in the territory of the other Contracting Party except for the public benefit and
against compensation. Such compensation shall be equivalent to the value of the expropriated investment
immediately before the date on which the actual or threatened expropriation, nationalization or comparable
measure has become publicly known. The compensation shall be paid without delay and shall carry interest at
the market lending rate from the date the payment is due until the date of actual payment; it shall be effectively
realizable and freely transferable. Appropriate provision shall be made at or prior to the time of expropriation,
nationalization or comparable measure for the determination and payment of such compensation. The legality of
any expropriation, nationalization or comparable measure, as well as the compensation thereof, hall, at the
request of the affected investor, be subject to review by due process of law.”
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> August Reinisch, Standards of Investment Protection, p.162.
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% Jeswald W. Salacuse, The Law of Investment Treaties, 2 ed. (Oxford: Oxford University Press, 2015),

pp. 312-313.

o August Reinisch, Standards of Investment Protection, p. 163.

¢ Tsai-yu Lin, "The Status of Fctc in the Interpretation of Compensable Indirect Expropriation and the

Right to Adopt "Stricter" Tobacco Control Measures under Bits," Asian Journal of WTO & International Health Law

and Policy 9, 1 (2014): 134.
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* Annex B of US Model BIT 2012

“The Parties confirm their shared understanding that:

1. Article 6 [Expropriation and Compensation](1) is intended to reflect customary international law
concerning the obligation of States with respect to expropriation.

2. An action or a series of actions by a Party cannot constitute an expropriation unless it interferes with

a tangible or intangible property right or property interest in an investment.
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Fan1sinnunIsufumailagnauInlinuanaInIsAasnInIg

JEiansgatulseneaBuY 1y 38 deelus eeawside wasnguusemeAsusnINand

WULREINU Canada Model BIT 2004 AHN1SANAUANANLAMANIS
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(2) T2UNIUNTNIUAUNIID UL NBU T Lo UANS5 0l

3. Article 6 [Expropriation and Compensation](1) addresses two situations. The first is direct
expropriation, where an investment is nationalized or otherwise directly expropriated through formal transfer of
title or outright seizure.

4. The second situation addressed by Article 6 [Expropriation and Compensation](1) is indirect
expropriation, where an action or series of actions by a Party has an effect equivalent to direct expropriation
without formal transfer of title or outright seizure.

(a) The determination of whether an action or series of actions by a Party, in a specific fact situation,
constitutes an indirect expropriation, requires a case-by case, fact-based inquiry that considers, among other
factors:

(i) the economic impact of the government action, although the fact that an action or series
of actions by a Party has an adverse effect on the economic value of an investment, standing alone,
does not establish that an indirect expropriation has occurred;

(i) the extent to which the government action interferes with distinct, reasonable investment-
backed expectations; and

(iii) the character of the government action.

(b) Except in rare circumstances, non-discriminatory regulatory actions by a Party that are designed and
applied to protect legitimate public welfare objectives, such as public health, safety, and the environment, do

not constitute indirect expropriations.”
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Uszwmavadling

(1) MANLNAUNNITRANTUINITIUAUNIID DY

* Annex B 13 (1) of Canada Model BIT 2004

“c) Except in rare circumstances, such as when a measure or series of measures are so severe in the
light of their purpose that they cannot be reasonably viewed as having been adopted and applied in good faith,
non-discriminatory measures of a Party that are designed and applied to protect legitimate public welfare
objectives, such as health, safety and the environment, do not constitute indirect expropriation.”

°" Jonathan Bonnitcha, "Safeguards to Isds: Benefits and Challenges of General and Security Exception

Provisions in Bits," nstaiu1nel@iite "What does Thailand need in its Model BIT?":
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AANUIN U

WHO Framework Convention Tobacco Control (WHO FCTC)

Preamble
The Parties to this Convention,
Determined to give priority to their right to protect public health,

Recognizing that the spread of the tobacco epidemic is a global problem with
serious consequences for public health that calls for the widest possible
international cooperation and the participation of all countries in an effective,

appropriate and comprehensive international response,

Reflecting the concern of the international community about the devastating
worldwide health, social, economic and environmental consequences of tobacco

consumption and exposure to tobacco smoke,

Seriously concerned about the increase in the worldwide consumption and
production of cigarettes and other tobacco products, particularly in developing
countries, as well as about the burden this places on families, on the poor, and on

national health systems,

Recognizing that scientific evidence has unequivocally established that
tobacco consumption and exposure to tobacco smoke cause death, disease and
disability, and that there is a time lag between the exposure to smoking and the

other uses of tobacco products and the onset of tobacco-related diseases,

Recognizing also that cigarettes and some other products containing tobacco
are highly engineered so as to create and maintain dependence, and that many of

the compounds they contain and the smoke they produce are pharmacologically
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active, toxic, mutagenic and carcinogenic, and that tobacco dependence is separately

classified as a disorder in major international classifications of diseases,

Acknowledging that there is clear scientific evidence that prenatal exposure

to tobacco smoke causes adverse health and developmental conditions for children,

Deeply concerned about the escalation in smoking and other forms of
tobacco consumption by children and adolescents worldwide, particularly smoking

at increasingly early ages,

Alarmed by the increase in smoking and other forms of tobacco consumption
by women and young girls worldwide and keeping in mind the need for full
participation of women at all levels of policy-making and implementation and the

need for gender-specific tobacco control strategies,

Deeply concerned about the high levels of smoking and other forms of

tobacco consumption by indigenous peoples,

Seriously concerned about the impact of all forms of advertising, promotion

and sponsorship aimed at encouraging the use of tobacco products,

Recognizing that cooperative action is necessary to eliminate all forms of
illicit trade in cigarettes and other tobacco products, including smusgsling, illicit

manufacturing and counterfeiting,

Acknowledging that tobacco control at all levels and particularly in
developing countries and in countries with economies in transition requires sufficient
financial and technical resources commensurate with the current and projected need

for tobacco control activities,

Recognizing the need to develop appropriate mechanisms to address the
long-term social and economic implications of successful tobacco demand reduction

strategies,
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Mindful of the social and economic difficulties that tobacco control
programmes may engender in the medium and long term in some developing
countries and countries with economies in transition, and recognizing their need for
technical and financial assistance in the context of nationally developed strategies

for sustainable development,

Conscious of the valuable work being conducted by many States on tobacco
control and commending the leadership of the World Health Organization as well as
the efforts of other organizations and bodies of the United Nations system and other
international and regional intergovernmental organizations in developing measures

on tobacco control,

Emphasizing the special contribution of nongovernmental organizations and
other members of civil society not affiliated with the tobacco industry, including
health professional bodies, women’s, youth, environmental and consumer groups,
and academic and health care institutions, to tobacco control efforts nationally and
internationally and the vital importance of their participation in national and

international tobacco control efforts,

Recognizing the need to be alert to any efforts by the tobacco industry to
undermine or subvert tobacco control efforts and the need to be informed of
activities of the tobacco industry that have a negative impact on tobacco control

efforts,

Recalling Article 12 of the International Covenant on Economic, Social and
Cultural Rights, adopted by the United Nations General Assembly on 16 December
1966, which states that it is the right of everyone to the enjoyment of the highest

attainable standard of physical and mental health,
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Recalling also the preamble to the Constitution of the World Health
Organization, which states that the enjoyment of the highest attainable standard of
health is one of the fundamental rights of every human being without distinction of

race, religion, political belief, economic or social condition,

Determined to promote measures of tobacco control based on current and

relevant scientific, technical and economic considerations,

Recalling that the Convention on the Elimination of AWl Forms of
Discrimination against Women, adopted by the United Nations General Assembly on
18 December 1979, provides that States Parties to that Convention shall take
appropriate measures to eliminate discrimination against women in the field of

health care,

Recalling further that the Convention on the Rights of the Child, adopted by
the United Nations General Assembly on 20 November 1989, provides that States
Parties to that Convention recognize the right of the child to the enjoyment of the

highest attainable standard of health,

Have agreed, as follows:

Part I: Introduction
Article 1 Use of terms
For the purposes of this Convention:

(a) “illicit trade” means any practice or conduct prohibited by law and which
relates to production, shipment, receipt, possession, distribution, sale or purchase

including any practice or conduct intended to facilitate such activity;
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(b) “regional economic integration organization” means an organization that is
composed of several sovereign states, and to which its Member States have
transferred competence over a range of matters, including the authority to make

decisions binding on its Member States in respect of those matters;1

(c) “tobacco advertising and promotion” means any form of commercial
communication, recommendation or action with the aim, effect or likely effect of

promoting a tobacco product or tobacco use either directly or indirectly;

)

(d) “tobacco control” means a range of supply, demand and harm reduction
strategies that aim to improve the health of a population by eliminating or reducing

their consumption of tobacco products and exposure to tobacco smoke;

(e) “tobacco industry” means tobacco manufacturers, wholesale distributors

and importers of tobacco products;

(f) “tobacco products” means products entirely or partly made of the leaf
tobacco as raw material which are manufactured to be used for smoking, sucking,

chewing or snuffing;

(g) “tobacco sponsorship” means any form of contribution to any event,
activity or individual with the aim, effect or likely effect of promoting a tobacco

product or tobacco use either directly or indirectly;

Article 11 Packaging and labelling of tobacco products

1. Each Party shall, within a period of three years after entry into force of this
Convention for that Party, adopt and implement, in accordance with its national law,

effective measures to ensure that:
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(a) tobacco product packaging and labelling do not promote a tobacco
product by any means that are false, misleading, deceptive or likely to create an
erroneous impression about its characteristics, health effects, hazards or emissions,
including any term, descriptor, trademark, figurative or any other sign that directly or
indirectly creates the false impression that a particular tobacco product is less
harmful than other tobacco products. These may include terms such as “low tar”,

“light”, “ultra-light”, or “mild”; and

(b) each unit packet and package of tobacco products and any outside
packaging and labelling of such products also carry health warnings describing the
harmful effects of tobacco use, and may include other appropriate messages. These

warnings and messages:
(i) shall be approved by the competent national authority,
(i) shall be rotating,
(iii) shall be large, clear, visible and legible,

(iv) should be 50% or more of the principal display areas but shall be no less

than 30% of the principal display areas,
(v) may be in the form of or include pictures or pictograms.

2. Each unit packet and package of tobacco products and any outside
packaging and labelling of such products shall, in addition to the warnings specified
in paragraph 1(b) of this Article, contain information on relevant constituents and

emissions of tobacco products as defined by national authorities.

3. Each Party shall require that the warnings and other textual information
specified in paragraphs 1(b) and paragraph 2 of this Article will appear on each unit
packet and package of tobacco products and any outside packaging and labelling of

such products in its principal language or languages.



202

4. For the purposes of this Article, the term “outside packaging and labelling”
in relation to tobacco products applies to any packaging and labelling used in the

retail sale of the product.

Article 13 Tobacco advertising, promotion and sponsorship

1. Parties recognize that a comprehensive ban on advertising, promotion and

sponsorship would reduce the consumption of tobacco products.

2. Each Party shall, in accordance with its constitution or constitutional
principles, undertake a comprehensive ban of all tobacco advertising, promotion and
sponsorship. This shall include, subject to the legal environment and technical
means available to that Party, a comprehensive ban on cross-border advertising,
promotion and sponsorship originating from its territory. In this respect, within the
period of five years after entry into force of this Convention for that Party, each Party
shall undertake appropriate legislative, executive, administrative and/or other

measures and report accordingly in conformity with Article 21.

3. A Party that is not in a position to undertake a comprehensive ban due to
its constitution or constitutional principles shall apply restrictions on all tobacco
advertising, promotion and sponsorship. This shall include, subject to the legal
environment and technical means available to that Party, restrictions or a
comprehensive ban on advertising, promotion and sponsorship originating from its
territory with cross-border effects. In this respect, each Party shall undertake

appropriate legislative, executive, administrative and/or other measures and
report accordingly in conformity with Article 21.

4. As a minimum, and in accordance with its constitution or constitutional

principles, each Party shall:
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(a) prohibit all forms of tobacco advertising, promotion and sponsorship that
promote a tobacco product by any means that are false, misleading or deceptive or
likely to create an erroneous impression about its characteristics, health effects,

hazards or emissions;

(b) require that health or other appropriate warnings or messages accompany

all tobacco advertising and, as appropriate, promotion and sponsorship;

() restrict the use of direct or indirect incentives that encourage the purchase

of tobacco products by the public;

(d) require, if it does not have a comprehensive ban, the disclosure to
relevant governmental authorities of expenditures by the tobacco industry on
advertising, promotion and sponsorship not yet prohibited. Those authorities may
decide to make those figures available, subject to national law, to the public and to

the Conference of the Parties, pursuant to Article 21,

(e) undertake a comprehensive ban or, in the case of a Party that is not in a
position to undertake a comprehensive ban due to its constitution or constitutional
principles, restrict tobacco advertising, promotion and sponsorship on radio,
television, print media and, as appropriate, other media, such as the internet, within

a period of five years; and

(f) prohibit, or in the case of a Party that is not in a position to prohibit due to
its constitution or constitutional principles restrict, tobacco sponsorship of

international events, activities and/or participants therein.

5. Parties are encouraged to implement measures beyond the obligations set

out in paragraph 4.

6. Parties shall cooperate in the development of technologies and other

means necessary to facilitate the elimination of cross-border advertising.
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7. Parties which have a ban on certain forms of tobacco advertising,
promotion and sponsorship have the sovereign right to ban those forms of cross-
border tobacco advertising, promotion and sponsorship entering their territory and to
impose equal penalties as those applicable to domestic advertising, promotion and
sponsorship originating from their territory in accordance with their national law. This

paragraph does not endorse or approve of any particular penalty.

8. Parties shall consider the elaboration of a protocol setting out appropriate
measures that require international collaboration for a comprehensive ban on cross-

border advertising, promotion and sponsorship
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AMARNUIN A

Guidelines for implementation of Article 11 of the WHO Framework Convention

on Tobacco Control (Packaging and labelling of tobacco products)

Purpose, principles and use of terms
Purpose

1. Consistent with other provisions of the WHO Framework Convention on
Tobacco Control and the intentions of the Conference of the Parties to the
Convention, these guidelines are intended to assist Parties in meeting their
obligations under Article 11 of the Convention, and to propose measures that Parties
can use to increase the effectiveness of their packaging and labeling measures.
Article 11 stipulates that each Party shall adopt and implement effective packaging
and labelling measures within a period of three years after entry into force of the

Convention for that Party.

Principles

2. In order to achieve the objectives of the Convention and its protocols and
to ensure successful implementation of its provisions, Article 4 of the Convention
states that Parties shall be guided, inter alia, by the principle that every person
should be informed of the health consequences, addictive nature and mortal threat

posed by tobacco consumption and exposure to tobacco smoke.

3. Globally, many people are not fully aware of, misunderstand or
underestimate the risks for morbidity and premature mortality due to tobacco use
and exposure to tobacco smoke. Welldesigned health warnings and messages on

tobacco product packages have been shown to be a

cost-effective means to increase public awareness of the health effects of tobacco

use and to be effective in reducing tobacco consumption. Effective health warnings
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and messages and other tobacco product packaging and labelling measures are key

components of a comprehensive, integrated approach to tobacco control.

4. Parties should consider the evidence and the experience of others when
determining new packaging and labelling measures and aim to implement the most

effective measures they can achieve.

5. As provided for in Articles 20 and 22 of the Convention, international
collaboration and mutual support are fundamental principles for strengthening the
capacity of Parties to implement fully and improve the effectiveness of Article 11 of

the Convention.

Use of terms
6. For the purposes of these guidelines:-

“lecal measures” means any legal instrument that contains or establishes
obligations, requirements or prohibitions, according to the law of the relevant
jurisdiction. Examples of such instruments include, but are not limited to acts, laws,

regulations and administrative or executive orders;

- “insert” means any communication inside an individual package
and/or carton purchased at retail by consumers, such as a miniature leaflet or

brochure.

- “onsert” means any communication affixed to the outside of an
individual package and/or carton purchased at retail by consumers, such as a
miniature brochure beneath the outer cellophane wrapping or glued to the outside

of the cigarette package.

Plain packaging

46. Parties should consider adopting measures to restrict or prohibit the use of logos,

colours, brand images or promotional information on packaging other than brand
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names and product names displayed in a standard colour and font style (plain
packaging). This may increase the noticeability and effectiveness of health warnings
and messages, prevent the package from detracting attention from them, and
address industry package design techniques that may suggest that some products are

less harmful than others.
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Guidelines for implementation of Article 13 of the WHO Framework Convention

on Tobacco Control (Tobacco advertising, promotion and sponsorship)

Purpose and Objectives

1. The purpose of these guidelines is to assist Parties in meeting their
obligations under Article 13 of the WHO Framework Convention on Tobacco Control.
They draw on the best available evidence and the experience of Parties that have
successfully implemented effective measures against tobacco advertising, promotion
and sponsorship. They give Parties guidance for introducing and enforcing a
comprehensive ban on tobacco advertising, promotion and sponsorship or, for those
Parties that are not in a position to undertake a comprehensive ban owing to their
constitutions or constitutional principles, for applying restrictions on tobacco

advertising, promotion and sponsorship that are as comprehensive as possible.

2. These guidelines provide guidance on the best ways to implement Article
13 of the Convention in order to eliminate tobacco advertising, promotion and

sponsorship effectively at both domestic and international levels.

3. The following principles apply:

(a) It is well documented that tobacco advertising, promotion and
sponsorship increase tobacco use and that comprehensive bans on tobacco

advertising, promotion and sponsorship decrease tobacco use.

(b) An effective ban on tobacco advertising, promotion and

sponsorship should, as recognized by Parties to the Convention in Articles 13.1 and
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13.2, be comprehensive and applicable to all tobacco advertising, promotion and

sponsorship.

(c) According to the definitions in Article 1 of the Convention, a
comprehensive ban on all tobacco advertising, promotion and sponsorship applies to
all forms of commercial communication, recommendation or action and all forms of
contribution to any event, activity or individual with the aim, effect, or likely effect of

promoting a tobacco product or tobacco use either directly or indirectly.

(d) A comprehensive ban on tobacco advertising, promotion and
sponsorship should include cross-border advertising, promotion and sponsorship. This
includes both outflowing advertising, promotion and sponsorship (originating from a
Party’s territory) and in-flowing advertising, promotion and sponsorship (entering a

Party’s territory).

(e) To be effective, a comprehensive ban should address all persons
or entities involved in the production, placement and/or dissemination of tobacco

advertising, promotion and sponsorship.

(f) Effective monitoring, enforcement and sanctions supported and
facilitated by strong public education and community awareness programmes are
essential for implementation of a comprehensive ban on tobacco advertising,

promotion and sponsorship.

(g) Civil society has a central role in building support for, developing
and ensuring compliance with laws addressing tobacco advertising, promotion and

sponsorship, and it should be included as an active partner in this process.
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(h) Effective international cooperation is fundamental to the
elimination of both domestic and cross-border tobacco advertising, promotion and

sponsorship. Packaging and product featuresd

15. Packaging is an important element of advertising and promotion. Tobacco
pack or product features are used in various ways to attract consumers, to promote
products and to cultivate and promote brand identity, for example by using logos,
colours, fonts, pictures, shapes and materials on or in packs or on individual

cigarettes or other tobacco products.

16. The effect of advertising or promotion on packaging can be eliminated by
requiring plain packaging: black and white or two other contrasting colours, as
prescribed by national authorities; nothing other than a brand name, a product name
and/or manufacturer’s name, contact details and the quantity of product in the
packaging, without any logos or other features apart from health warnings, tax
stamps and other government-mandated information or markings; prescribed font
style and size; and standardized shape, size and materials. There should be no
advertising or promotion inside or attached to the package or on individual cigarettes

or other tobacco products.

17. If plain packaging is not yet mandated, the restriction should cover as
many as possible of the design features that make tobacco products more attractive
to consumers such as animal or other figures, “fun” phrases, coloured cigarette
papers, attractive smells, novelty or seasonal packs. Recommendation Packaging and
product design are important elements of advertising and promotion. Parties should
consider adopting plain packaging requirements to eliminate the effects of advertising

or promotion on packaging. Packaging, individual cigarettes or other tobacco products
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should carry no advertising or promotion, including design features that make

products attractive.
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