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ATHIPORN SUKNATE : THE DECLARATION OF INTENTION IN JURISTIC ACTS AS
STIPULATED BY LAW : A STUDY OF METHODS AND CONSEQUENCES. ADVISOR :
PROF. SANUNKORN SOTTIBANDHU, DR.JUR, 159 pp.

The Civil and Commercial Code stipulates the declaration of intention in the
transfer of claims, release, novation by a change of the creditor, and novation by a
change of the debtor. However, it does not specify, or it vaguely specifies, the
methods of the declaration of intention, nor the consequences of not following such
methods. That causes problems in the application and interpretation of the law. For
instance, what are the methods of the declaration of intention stipulated by law?
What are the consequences if one does not follow those methods? Are the methods
of declaration of intention stipulated by law “forms of juristic acts”? This is because,
if they are “forms of juristic acts,” not complying with them will result in a void
juristic act. On the other hand, if they are not “forms of juristic acts,” the
consequences will vary depending on each juristic act.

The study of the laws of the Federal Republic of Germany and Japan finds
that the stipulated methods of the declaration of intention, particularly in the
transfer of claims, release, novation by a change of the creditor, and novation by a
change of the debtor, are not the required “form of juristic acts.” Not complying with
them will not result in a void juristic act, but the act is not formed at all. That is
according to the general principle of the declaration of intention in juristic acts and
contracts.

Therefore, the author would suggest that the Civil and Commercial Code be
amended by stipulating the methods of the declaration of intention, particularly in
the transfer of claims, release, novation by a change of the creditor, and novation by
a change of the debtor, as well as stipulating the consequences of not following

such methods. This is for the clarity and to solve the problems of application of law.

Field of Study : Laws Student’s Signature

Academic Year : 2013 Advisor’s Signature
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" The Civil Code of Japan Article 519 If an obligee manifests his/her intention to release an
obligation to the obligor, such obligation shall be extinguished.

* B.G.B. Section 397

(1) The obligation expires if the obligee forgives the obligor the debt by contract.

(2) The same applies if the obligee acknowledges by contract with the obligor that there is no

obligation.
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The Civil Code of Japan Article 513

1 If the parties conclude a contract which changes any element of an obligation, such obligation

shall be extinguished by novation.
2 It is deemed that an element of obligation has been changed if a conditional obligation is made
an unconditional obligation, if a condition is added to an unconditional obligation, or if any condition on an

obligation is changed.
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Ho Sir Basil Markesinis, Hannes Unberath, Augus Johnston, The German Law of Contract : A

Comparative Treatise Second Edition (Oregon : Hart Publishing ,2006), PP.81-82.
111

B.G.B. Section 125 A legal transaction that lacks the form prescribed by statute is void. In case of
doubt, lack of the form specified by legal transaction also results in voidness.

"' B.G.B. Section 126

(1) If written form is prescribed by statute, the document must be signed by the issuer with his
name in his own hand, or by his notarially certified initials.

(2) In the case of a contract, the signature of the parties must be made on the same document. If
more than one counterpart of the contract is drawn up, it suffices if each party signs the document intended
for the other party.

(3) Written form may be replaced by electronic form, unless the statute leads to a different
conclusion.

(4) Notarial recording replaces the written form.

1 Sir Basil Markesinis, Hannes Unberath, Augus Johnston, The German Law Of Contract : A

Comparative Treatise Second Edition , PP.82.
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w134,

""* BGB. Section 126a

(1) If electronic form is to replace the written form prescribed by law, the issuer of the declaration
must add his name to it and provide the electronic document with a qualified electronic signature in
accordance with the Electronic Signature Act [Signaturgesetz].

(2) In the case of a contract, the parties must each provide a counterpart with an electronic
signature as described in subsection (1).

e B.G.B. Section 126b If text form is prescribed by law, the declaration must be made in a
document or in another manner suitable for its permanent reproduction in writing, the person making the
declaration must be named and the completion of the declaration must be shown through the reproduction

of a signature of the name or otherwise.
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""" B.GB. Section 128 If the notarial recording of a contract is prescribed by statute, it suffices if first
the offer and then the acceptance of the offer is recorded by a notary.

"' B.G.B. Section 129

(1) If the official certification of a declaration is prescribed by law, the declaration must be put in
writing and the signature of the person declaring be certified by a notary. If the declaration is signed by the
issuer making his mark, the certification of the initials provided for in section 126 (1) is necessary and
sufficient.

(2) The notarial recording of the declaration replaces the official certification.

"’ BG.B. Section 127

(1) The provisions under sections 126, 126a or 126b also apply, in case of doubt, to the form
specified by legal transaction.

(2) For compliance with the written form required by legal transaction, unless a different intention
is to be assumed, it suffices if the message is transmitted by way of telecommunications and, in the case of a
contract, by the exchange of letters. If such a form is chosen, notarial recording in accordance with section

126 may be demanded subsequently.
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(3) For compliance with the electronic form required by legal transaction, unless a different
intention is to be assumed, an electronic signature other than provided for in section 126a also suffices and,
in the case of a contract, the exchange of a declaration of an offer and of acceptance which are each
provided with an electronic signature. If such a form is chosen, an electronic signature in accordance with
section 126a may be demanded subsequently, or if this is not possible for one of the parties, notarial
recording in compliance with section 126.

120 o Y Y 4 0
ngn LLﬁ\?Q‘V]EJ.ﬂQMNWBLLWQaﬂHm%%aMﬁMﬁQ ,WUN136.
121

Sir Basil Markesinis, Hannes Unberath, Augus Johnston, The German Law of Contract : A

Comparative Treatise Second Edition , PP.84.
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# Ernest J Schuster, The Principle Of German Civil Law (Oxford : Clarendon Press, 1907), PP.194.
® B.G.B. Section 398 A claim may be transferred by the obligee to another person by contract with

that person (assignment). When the contract is entered into, the new obligee steps into the shoes of the

previous obligee.

"** B.G.B. Section 399 A claim may not be assigned if the performance cannot be made to a person

other than the original obligee without a change of its contents or if the assignment is excluded by
agreement with the obligor.

' B.G.B. Section 400 A claim may not be assigned to the extent that it is not subject to pledge.
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"** B.G.B. Section 401

(1) With the assigned claim the mortgages, ship mortgages or security rights attaching to them as
well as the rights under a suretyship created for them pass to the new obligee.

(2) A preferential right linked to the claim to provide for the case of execution of judgment or
insolvency proceedings may also be asserted by the new obligee

" BG.B. Section 402 The previous obligee is obliged to provide the new obligee with the
information required to assert the claim and to provide him with documents serving as proof of the claim, to
the extent that they are in his possession.

' B.G.B. Section 398 A claim may be transferred by the obligee to another person by contract with
that person (assignment). When the contract is entered into, the new obligee steps into the shoes of the
previous obligee.

1 B.G.B. Section 403 The previous obligee must, upon demand, issue the new obligee with a
publicly certified document on the assignment. The new obligee must bear and advance the costs.

0 E.J. Cohn, Manual Of German Law Volume 1 Second Edition (London : Oceana Publications,inc
,1968), PP.126.

' B.G.B. Section 407
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(1) The new obligee must allow performance that the obligor renders to the previous obligee after
the assignment, as well as any legal transaction undertaken after assignment between the obligor and the
previous obligee in respect of the claim, to be asserted against him, unless the obligor is aware of the
assignment upon performance or upon undertaking the legal transaction.

(2) If, in a legal dispute that became pending at court between the obligor and the previous oblige
after the assignment, a final and non-appealable judgment on the claim has been rendered, the new obligee
must allow the judgment to be asserted against him, unless the obligor was aware of the assignment when
legal proceedings became pending.

132

B.G.B. Section 404 The obligor may raise against the new obligee the objections that he was

entitled to raise against the previous obligee at the time of assignment.
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e Zimmermann, Law Of Obligation, PP.754-8. Cited In Martin Hogg, Promises And Contract Law
Comparative Perspactive (New York : Cambridge University Press ,2011), PP. 430.

“Ibid , PP.431

"** B.G.B. Section 397

(1) The obligation expires if the obligee forgives the obligor the debt by contract.

(2) The same applies if the obligee acknowledges by contract with the obligor that there is no

obligation.
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12 Martin Hogg, Promises And Contract Law Comparative Perspective , PP.430.

2 Ernest J Schuster, The Principle Of German Civil Law , PP.182-183.

18 Marco Ardizzoni, German Tax & Business Law (London : Sweet & Maxwell, 2005), PP.1062.
7 Rolf Stirner, Jauernig / Konmentar (Miinchen : C.H. Beck, 2011), PP.518.




83
3.1.2.3 n1swdasvillug

(1) ANURNIBUAZAN Y

Y va 1 v

Uszananguuiewnagestiuluiundygiainnienisuiamilluiue

g

a Yy

wndaensildsusiadyymisiadiniazldngrunslusaenisleudnsisonsamsanin

U

Aeansdsuadygnsanuiiaslingrinesemisleuniiviemsidniueinisenillagi

MaseInsleudnsisunsataslouniinuussaanguunsuwniseasiua19lilgisoanisuuad

piilmiidesnnlilavinlvmdinusedu

n3lountinion1s1nsuleNn1seull (Assumption of debt) Uszua
nvsnsunaeesula Uyl inuInsT 414 83 1051 419 leevannisvesngraneiwssiuly
4 K A4y X o o o Y i o A Ql' a )
Seailfie mMsiimilagdenidugivyanaiawludnvusiyanaiaunnaduyauazsy
dy a 1 .Y 140 Gl o [ o ' dy
wmilfuluaudssanangraneunagesiu 11n1414 - vievidudygyiseningnrilay
a o & 1f =~ I3 A A vye 1% v X A & a
wuivgnuilaulvs@siinadunsieuniillalasumsiveuginanidmillaeignvilaua
=) dy ! ¥ Y = (-3 dy Y v dy | Q‘I ¥ Q’lj
wiagnuilaulniitedowddianmsanawidyainmsleundliidminsuuaza s1uwinidmil
gallalviougngnuilauiuvsegnuilaulmigenuiludsunlamsesnidndyails was
mniuilldesulidnendudouinduinlifinisleuniifntunuussaianguuiounaea sy
141 o ¥ 9 %5 ! ] o 4
151415 usegnslsiony nsleuntldldnsuvamilnilaenswsuignuil sy
lulafinavinlvviliiussivannilounarusneuzdrngvosnsulamillndlaenisiuasudn

& 1 d' & (74 v a & a
anuiludidunmsignuiiaulyivihlusuRaunugnuiinuay

" B.GB. Section 414 A debt may be assumed by a third party by contract with the obligee in such
a way that the third party steps into the shoes of the previous obligor.

"' B.G.B. Section Section 415

(1) If the assumption of the debt is agreed between the third party and the obligor, its
effectiveness is subject to ratification by the obligee. Ratification may only occur when the obligor or the
third party has informed the obligee of the assumption of the debt. Until ratification, the parties may alter or
cancel the contract

(2) If ratification is refused, assumption of the debt is deemed not to have occurred. If the obligor
or the third party requests the obligee, specifying a period of time, to make a declaration relating to the
ratification, the ratification may only be declared before the end of the period of time; if it is not declared it
is deemed to be refused.

(3) As long as the obligee has not granted ratification, then in case of doubt the transferee is

obliged to the obligor to satisfy the obligee in good time. The same applies if the obligee refuses ratification.
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"* B.GB. Section 398 A claim may be transferred by the obligee to another person by contract
with that person (assignment). When the contract is entered into, the new obligee steps into the shoes of
the previous obligee.

" B.GB. Section 415(1) If the assumption of the debt is agreed between the third party and the
obligor, its effectiveness is subject to ratification by the obligee. Ratification may only occur when the obligor
or the third party has informed the obligee of the assumption of the debt. Until ratification, the parties may

alter or cancel the contract.
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" B.G.B. Section 125 A legal transaction that lacks the form prescribed by statute is void. In case
of doubt, lack of the form specified by legal transaction also results in voidness.
1 THE MINISTRY OF JUSTICE, THE CIVIL CODE OF JAPAN Amendment : Act No. 78 of 2006 [ONLINE]

7 MAY 2013. AVAILABLE FROM : http://www.moj.go.jp/content/000056024.pdf
146

B.G.B. Section 125 A legal transaction that lacks the form prescribed by statute is void. In case
of doubt, lack of the form specified by legal transaction also results in voidness.
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1 A claim may be assigned; provided, however, that, this shall not apply to the cases where its
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2 The provisions of the preceding paragraph shall not apply in cases where the parties have
manifested their intention to the contrary; provided, however, that such manifestation of intention may not

be asserted against a third party without knowledge.
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"’ | E. De Becker , Annotated Civil Code Of Japan (London : Butterworth, 1909-1910), PP.117-118.
" The Civil Code of Japan Article 467

1 The assignment of a nominative claim may not be asserted against the applicable obligor or any

other third party, unless the assignor gives a notice there of to the obligor or the obligor has acknowledged
the same.

2 The notice or acknowledgement set forth in the preceding paragraph may not be asserted against
a third party other than the obligor unless the notice or acknowledgement is made using an instrument
bearing a fixed date.

o Supreme Court of Japan, Case Number2002 (Jyu) No.240 [Online] 15 June 2013. Available From :
http://www.courts.go.jp/english/judgments/text/2002.10.10-2002.-Jyu-.No.240.html
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! The Civil Code of Japan Article 468

1 In the cases where the obligor has given the acknowledgement referred to in the preceding
Article without objection, even if there are grounds which could have been raised as a defense against the
assignor, he/she may not raise such grounds as a defense against the assignee. In such case, if the obligor has
paid any money or delivered anything or assumed a new obligation to or for the benefit of the assignor to
obtain the extinction of his/her obligation, the obligor may recover the money paid or other thing delivered,
or may deem that the new obligation had not been assumed, as the case may be.

2 In cases where the assignor has merely given notice of the assignment, the obligor may raise any
ground as a defense against the assignee which accrues
vis-a-vis the assignor before he/she receives such notice as a defense against the
assignee.

Hiroshi Oda, Japanese Law ,PP.177. wsuszlw 983761, “szuvaanzideunisloudnsiionsos

,GvenfinusUSaaumdndin paedienans univerdegsnatuding,2549) wih 52.
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“* The Civil Code of Japan Article 519 If an obligee manifests his/her intention to release an

obligation to the obligor, such obligation shall be extinguished.
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1% J.E. De Becker, The Principles And Practice Of The Civil Code Of Japan (London : Butterworth &
Co., Bell Yard, Temple Bar, 1921), PP. 330-331
" J E. De Becker, Annotated Civil Code Of Japan, PP.117-118.

" | E. De Becker, Annotated Civil Code Of Japan, PP.117-118.
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18 The Ministry Of Justice, About the Civil Code Reform(Law of Obligations) [Online] 18 June 2013.
Available From : http://www.moj.go.jp/ENGLISH/ccr/CCR_00001.html
" The Civil Code of Japan Article 474 (2) A third party who has no interest in an obligation may not

perform the obligation against the will of the obligor.

" The Civil Code of Japan Article 514 A novation by substitution of obligor may be effected
between the oblige and a person who becomes the obligor after the novation; provided, however, that, this
shall not apply to the cases where it is contrary to the intention of the obligor prior to the novation.

o The Ministry Of Justice, Material For The Working Group On The Civil Code (Law Of Obligations),
No.10-1 [Translation] [Online] 18 June 2013. Available From : http://www.moj.go.jp/content/000057146.pdf
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" The Civil Code of Japan Article 513

1 If the parties conclude a contract which changes any element of an obligation, such obligation
shall be extinguished by novation.

2 It is deemed that an element of obligation has been changed if a conditional obligation is made
an unconditional obligation, if a condition is added to an unconditional obligation, or if any condition on an
obligation is changed.

'’ The Civil Code of Japan Article 518 To the extent of the purpose of the obligation in effect prior
to the novation, the parties to the novation may convert the pledge or mortgage created as the security of
such obligation to the obligation in effect after the novation; provided, however, that, in cases where any

third party created such security, the acknowledgment of such third party must be obtained.
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"* The Civil Code of Japan Article 517 If any obligation which arises by novation is not established
or is rescinded on the ground of illegality or due to reasons unknown to the parties, the obligation which
existed prior to the novation shall not be extinguished.

10 The Ministry Of Justice, Material For The Working Group On The Civil Code (Law Of Obligations),
No.10-1 [Translation] [Online] 18 June 2013. Available From : http://www.moj.go.jp/content/000057146.pdf

" The Civil Code of Japan Article 515 A novation by substitution of obligee may not be asserted

against a third party unless it is made using an instrument bearing a fixed date.
*“" J E. De Becker, Annotated Civil Code Of Japan, PP.115-116.
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" The Civil Code of Japan Article 516 The provisions of paragraph 1 of Article 468 shall apply
mutatis mutandis to the novation by substitution of obligee.

The Civil Code of Japan Article 468 (1) In the cases where the obligor has given the
acknowledgement referred to in the preceding Article without objection, even if there are grounds which
could have been raised as a defense against the assignor, he/she may not raise such grounds as a defense
against the assignee. In such case, if the obligor has paid any money or delivered anything or assumed a new
obligation to or for the benefit of the assignor to obtain the extinction of his/her obligation, the obligor may
recover the money paid or other thing delivered, or may deem that the new obligation had not been
assumed, as the case may be.

" The Civil Code of Japan Article 515 A novation by substitution of obligee may not be asserted

against a third party unless it is made using an instrument bearing a fixed date.
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" The Civil Code of Japan Article 514 A novation by substitution of obligor may be effected
between the oblige and a person who becomes the obligor after the novation; provided, however, that, this

shall not apply to the cases where it is contrary to the intention of the obligor prior to the novation.
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1 The Ministry Of Justice, Material For The Working Group On The Civil Code (Law Of Obligations),
No.10-1 [Translation] [Online] 18 June 2013. Available From : http://www.moj.go.jp/content/000057146.pdf
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' BGB. section 398 A claim may be transferred by the obligee to another person by contract with

that person (assignment)”
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The German Civil Code

Book 1 General Part Division 3 Legal transactions

Title 2 Declaration of intent

Section 125
A legal transaction that lacks the form prescribed by statute is void. In case of

doubt, lack of the form specified by legal transaction also results in voidness.

Section 126

(1) If written form is prescribed by statute, the document must be signed by
the issuer with his name in his own hand, or by his notarially certified initials.

(2) In the case of a contract, the signature of the parties must be made on
the same document. If more than one counterpart of the contract is drawn up, it
suffices if each party signs the document intended for the other party.

(3) Written form may be replaced by electronic form, unless the statute leads
to a different conclusion.

(4) Notarial recording replaces the written form.

Section 126a

(1) If electronic form is to replace the written form prescribed by law, the
issuer of the declaration must add his name to it and provide the electronic
document with a qualified electronic signature in accordance with the Electronic
Signature Act [Signaturgesetz].

(2) In the case of a contract, the parties must each provide a counterpart with

an electronic signature as described in subsection (1).

Section 126b

If text form is prescribed by law, the declaration must be made in a
document or in another manner suitable for its permanent reproduction in writing,
the person making the declaration must be named and the completion of the
declaration must be shown through the reproduction of a signature of the name or
otherwise.
Section 127

(1) The provisions under sections 126, 126a or 126b also apply, in case of
doubt, to the form specified by legal transaction.

(2) For compliance with the written form required by legal transaction, unless

a different intention is to be assumed, it suffices if the message is transmitted by way
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of telecommunications and, in the case of a contract, by the exchange of letters. If
such a form is chosen, notarial recording in accordance with section 126 may be
demanded subsequently.

(3) For compliance with the electronic form required by legal transaction,
unless a different intention is to be assumed, an electronic signature other than
provided for in section 126a also suffices and, in the case of a contract, the exchange
of a declaration of an offer and of acceptance which are each provided with an
electronic signature. If such a form is chosen, an electronic signature in accordance
with section 126a may be demanded subsequently, or if this is not possible for one

of the parties,notarial recording in compliance with section 126.

Section 127a
In the event of a court settlement, the recording of declarations in a court
record drawn up in accordance with the provisions under the Code of Civil Procedure

[Zivilprozessordnung] replaces notarial recording.

Section 128
If the notarial recording of a contract is prescribed by statute, it suffices if first

the offer and then the acceptance of the offer is recorded by a notary.

Section 129

(1) If the official certification of a declaration is prescribed by law, the
declaration must be put in writing and the signature of the person declaring be
certified by a notary. If the declaration is signed by the issuer making his mark, the
certification of the initials provided for in section 126 (1) is necessary and sufficient.

(2) The notarial recording of the declaration replaces the official certification.
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The German Civil Code
Book 2 Law of Obligations Division 4 Extinction of obligations

Title 4 Forgiveness

Section 397

(1) The obligation expires if the obligee forgives the obligor the debt by
contract.

(2) The same applies if the obligee acknowledges by contract with the obligor

that there is no obligation.

The German Civil Code

Book 2 Law of Obligations Division 5 Transfer of a claim

Section 398
A claim may be transferred by the obligee to another person by contract with
that person (assignment). When the contract is entered into, the new obligee steps

into the shoes of the previous obligee.

Section 399
A claim may not be assigned if the performance cannot be made to a person
other than the original obligee without a change of its contents or if the assisnment

is excluded by agreement with the obligor.

Section 400

A claim may not be assigned to the extent that it is not subject to pledge.

Section 401

(1) With the assigned claim the mortgages, ship mortgages or security rights
attaching to them as well as the rights under a suretyship created for them pass to
the new obligee.

(2) A preferential right linked to the claim to provide for the case of execution
of judgment or insolvency proceedings may also be asserted by the new obligee.
Section 402

The previous obligee is obliged to provide the new obligee with the
information required to assert the claim and to provide him with documents serving

as proof of the claim, to the extent that they are in his possession.



150

Section 403
The previous obligee must, upon demand, issue the new obligee with a
publicly certified document on the assisnment. The new obligee must bear and

advance the costs.

Section 404
The obligor may raise against the new obligee the objections that he was

entitled to raise against the previous obligee at the time of assignment.

Section 405

If the obligor has issued a document relating to the debt then, if the claim is
assigned and the document is presented at the same time, he may not, in relation to
the new obligee, invoke the fact that the entering into or acknowledgement of the
obligation is only occurring for the sake of appearance or that the assignment is
excluded by agreement with the original obligee, unless the new obligee was aware
of or ought to have known of the circumstances on assignment.

Section 406

The obligor may set off a claim against the previous obligee to which he is
entitled against the new obligee as well, unless, when acquiring the claim, he was
aware of the assignment or the claim only became due after he obtained knowledge

of this and later than the assigned claim became due.

Section 407

(1) The new obligee must allow performance that the obligor renders to the
previous obligee after the assignment, as well as any legal transaction undertaken
after assignment between the obligor and the previous obligee in respect of the
claim, to be asserted against him, unless the obligor is aware of the assignment upon
performance or upon undertaking the legal transaction.

(2) If, in a legal dispute that became pending at court between the obligor
and the previous oblige after the assigcnment, a final and non-appealable judgment
on the claim has been rendered, the new obligee must allow the judgment to be
asserted against him, unless the obligor was aware of the assicnment when legal

proceedings became pending.
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Section 408

(1) If an assigned claim is once again assigned by the previous obligee to a
third party, and if the obligor renders performance to the third party, or if, between
the obligor and the third party, a legal transaction is undertaken or a legal dispute
becomes pending, the provisions of section 407 will be applied with the necessary
modifications for the benefit of the obligor in relation to the previous acquirer.

(2) The same applies if the claim already assigned is transferred to a third
party by court decision or if the previous obligee acknowledges to the third party

that the claim already assigned has passed to the third party by operation of law.

Section 409

(1) If the obligee notifies the obligor that he has assigned the claim, he must
allow the notified assiscnment to be asserted against him in relation to the obligor,
even if it does not occur or is not effective. It is equivalent to notice if the obligee
has issued a document relating to the assisnment to the new obligee named in the
document and the latter presents it to the obligor.

(2) The notice may only be retracted with the approval of the person who

has been named as the new obligee.

Section 410

(1) The obligor is only obliged to the new obligee to perform in return for
the delivery of the document relating to the assignment issued by the previous
obligee. Notice of termination or a warning by the new obligee is only ineffective if it
occurs without presentation of such a document and if the obligor rejects it without
undue delay for that reason.

(2) These provisions are not applicable if the previous obligee notified the

obligor of the assignment in writing.

Section 411

If a military person, an official, a clergyman or a teacher at a public institution
of education assigns the transferable portion of his official income, inactive status
pay or retirement pay, the disbursing fund must be notified of the assignment by
delivery of a publicly or officially certified document issued by the previous obligee.

Pending notice, the fund is deemed to be unaware of the assignment.
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Section 412
The provisions of sections 399 to 404 and 406 to 410 apply with the
necessary modifications to the transfer of a claim by operation of law.

Section 413
The provisions relating to transfer of claims are applied with the necessary

modifications to the transfer of other rights unless otherwise provided by law.

The German Civil Code

Book 2 Law of Obligations Division 6 Assumption of debt

Section 414
A debt may be assumed by a third party by contract with the obligee in such
a way that the third party steps into the shoes of the previous obligor.

Section 415

(1) If the assumption of the debt is agreed between the third party and the
obligor, its effectiveness is subject to ratification by the obligee. Ratification may only
occur when the obligor or the third party has informed the obligee of the
assumption of the debt. Until ratification, the parties may alter or cancel the
contract.

(2) If ratification is refused, assumption of the debt is deemed not to have
occurred. If the obligor or the third party requests the obligee, specifying a period of
time, to make a declaration relating to the ratification, the ratification may only be
declared before the end of the period of time; if it is not declared it is deemed to be
refused.

(3) As long as the obligee has not granted ratification, then in case of doubt
the transferee is obliged to the obligor to satisfy the obligee in good time. The same

applies if the obligee refuses ratification.

Section 416

(1) If the acquirer of a plot of land assumes a debt of the alienor for which
there is a mortgage on the land, by contract with the latter, the obligee may only
ratify the assumption of the debt if the alienor notifies him of it. If six months have

passed since receipt of the notice, the ratification is deemed to have been granted
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unless the obligee has previously refused it to the alienor; the provision of section
415 (2) sentence 2 does not apply.

(2) Notice by the alienor may only be made when the acquirer has been
entered in the Land Register as owner. It must be made in writing and must include
the statement that the transferee steps into the shoes of the previous obligor unless
the obligee declares his refusal within that period of six months.

(3) The alienor must, on the demand of the acquirer, notify the obligee of the
assumption of debt. As soon as the grant or refusal of the ratification is definite, the

alienor must inform the acquirer.

Section 417

(1) The transferee may raise against the obligee the objections that arise from
the legal relationship between the obligee and the previous obligor. He may not set
off a claim to which the previous obligor is entitled.

(2) The transferee may not derive objections relating to the obligee from the
legal relationship between the transferee and the previous obligor on which the

assumption of debt is based.

Section 418

(1) As a result of the assumption of debt, the suretyships and security rights
created for the claim are extinguished. If there is a mortgage or a ship mortgage for
the claim the same thing occurs as if the obligee waives the mortgage or the ship
mortgage. These provisions do not apply if the surety or the party that owns the
mortgaged object at the time of the assumption of debt gives his consent.

(2) A preferential right linked to the claim in case of insolvency proceedings
may not be asserted in the insolvency proceedings relating to the assets of the

transferee.

Section 419
(repealed)
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The Japan Civil Code
Part Il Claims Chapter | General Provisions

Section IV Assignment of Claims

Article 466

1 A claim may be assigned; provided, however, that, this shall not apply to
the cases where its nature does not permit the assignment.

2 The provisions of the preceding paragraph shall not apply in cases where
the parties have manifested their intention to the contrary; provided, however, that
such manifestation of intention may not be asserted against a third party without
knowledge.

Article 467

1 The assignment of a nominative claim may not be asserted against the
applicable obligor or any other third party, unless the assignor gives a notice thereof
to the obligor or the obligor has acknowledged the same.

2 The notice or acknowledgement set forth in the preceding paragraph may
not be asserted against a third party other than the obligor unless the notice or

acknowledgement is made using an instrument bearing a fixed date.

Article 468

1 In the cases where the obligor has given the acknowledgement referred to
in the preceding Article without objection, even if there are grounds which could
have been raised as a defense against the assignor, he/she may not raise such
grounds as a defense against the assignee. In such case, if the obligor has paid any
money or delivered anything or assumed a new obligation to or for the benefit of
the assignor to obtain the extinction of his/her obligation, the obligor may recover
the money paid or other thing delivered, or may deem that the new obligation had
not been assumed, as the case may be.

2 In cases where the assignor has merely given notice of the assignment, the
obligor may raise any ground as a defense against the assignee which accrues vis-a-

vis the assignor before he/she receives such notice as a defense against the assignee.

Article 469
The assignment of any debt payable to order may not be asserted against the
relevant obligor or any other third party unless the certificate representing such claim

is tendered to the assignee with the endorsement of the relevant assignment.
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Article 470

The obligor of any debt payable to order shall have the right, but not the
obligation, to examine the authenticity of the identity of the bearer of the relevant
certificate and the signature and seal affixed thereon; provided, however, that the
performance of the applicable obligation shall be void if the obligor has knowledge

or is grossly negligent.

Article 471
The provisions of the preceding Article shall apply mutatis mutandis to the
cases where any certificate regarding the claim specifies the name of the obligee and

note that the payment should be made to the bearer of such certificate.

Article 472

The obligor of a debt payable to order may not use any grounds which could
have been raised as defenses against the obligee before the assicnment of the
relevant debt payable to order as defenses against an assignee without knowledge,
except for the matter specified on the relevant certificate or any result which

necessarily arises from the nature of such certificate.

Article 473
The provisions of the preceding Article shall apply mutatis mutandis to a
bearer certificate of claims.



157

The Japan Civil Code
Part Il Claims Chapter | General Provisions

Section V Extinction of Claims

Subsection lll Novation

Article 513

1 If the parties conclude a contract which changes any element of an
obligation, such obligation shall be extinguished by novation.

2 It is deemed that an element of obligation has been changed if a
conditional obligation is made an unconditional obligation, if a condition is added to

an unconditional obligation, or if any condition on an obligation is changed.

Article 514

A novation by substitution of oblicor may be effected between the obligee
and a person who becomes the obligor after the novation; provided, however, that,
this shall not apply to the cases where it is contrary to the intention of the obligor

prior to the novation.

Article 515
A novation by substitution of obligee may not be asserted against a third

party unless it is made using an instrument bearing a fixed date.

Article 516
The provisions of paragraph 1 of Article 468 shall apply mutatis mutandis to

the novation by substitution of obligee.

Article 517
If any obligation which arises by novation is not established or is rescinded on
the ground of illegality or due to reasons unknown to the parties, the obligation

which existed prior to the novation shall not be extinguished.

Article 518

To the extent of the purpose of the obligation in effect prior to the novation,
the parties to the novation may convert the pledge or mortgage created as the
security of such obligation to the obligation in effect after the novation; provided,
however, that, in cases where any third party created such security, the

acknowledgment of such third party must be obtained
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Section V Extinction of Claims

Subsection IV Release

Article 519
If an obligee manifests his/her intention to release an obligation to the
obligor, such obligation shall be extinguished
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