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# # 5786008334 : MAJOR LAWS

KEYWORDS: CLASS ACTION / DEFENDANT / CIVIL PROCEDURE
PHANTILA POOLSUWAN: Defendant Class Action. ADVISOR: WIROTE WATINPONGPUN,
Ph.D., CO-ADVISOR: THANIT KETSAWAPHITHAK, 240 pp.

At the present, there is the Civil Procedure Code Amendment Act no. 26 (B.E. 2558) on
class action, in Thailand. which has resolved problems in the case of the number of parties
having the same fact and point of law in order to reduce the quantity of the cases raised into the
court and to save cost and time for proceedings. In addition, the judgment direction has been
occurred. However, such law has specified only the plaintiff class action. There is not defendant
class action. On the basis of the results of this research, it found that, in case, the number of
infringing or default parties still have had to separate their counterclaims into each case as well
as the Civil Procedure Code currently applicable is not sufficient to solve the said problem. This

has led the quantity of case increasing and the waste of time and cost for such proceedings.

This thesis emphasizes to study the concept and style of defendant class action shown
in overseas: USA and Canada in comparative with the significant conditions of Thai law regarding
the class action and to analyze and compare issues of entering into the class action,
qualifications of the group’s representative, the ability of members of a defendant class to opt
out from the class, and determining the attorney’s fee on defendant side. The researcher
therefore would recommend a legal measure on defendant class action as another channel
which may revise some subject matter of the Civil Procedure Code Amendment Act no. 26,
totaling 5 issues: (1) Determining the nature of such group of persons, it should be revised its
definition to be defendant class action by changing from the definition that more members of a
class may sue or be sued who have the same right as the result of “The same of fact and law”.
For the number of persons, the existing principle of the Civil Procedure Code Amendment Act no.
26 should be applied with the concept of appropriateness of the number of groups of Federal
Rules of Civil Procedure Rule 23 of US; (2) Criteria on determination of the qualifications of the
representative or the attorney of the defendant should be drawn clearer; (3) For the issue of opt
out, normally, the court have the power to use discretion about right of opt out of member ; (4)
Cost of class action; and (5) Determining the defendant attorney’s reward, the court shall have a
role to determine and consider the attorney’s reward as appropriate and there should arrange a

government fund to support the cost and attorney’s fee for the proceedings.

Field of Study: Laws Student's Signature

Academic Year: 2016 Advisor's Signature

Co-Advisor's Signature



AnANISUUIZAA

A JBuTDNIIVTBUNTEAMAS. 3151 MTumeARus Nlingauseidewluegg

54

galun1ssuduenansdiuine masnaulimuuzilunisAiningzi 5909919138 5116
nefiving Angansuidunivinwsisaglingunliauiiunaensumuusin iy

Uszlovagnadalunisi@euinendnus TdnSausanudseasd

Tun s TEUYaNTIUVOUNSEAMKTIEAANT19158 WA LnInigyau Angansu

o ]

Judsysuaeuineiinud wazes. 255ty ygtize Angansudunssunisaeu

9
a s

neniinud Aldnsanaasiiatuazliniug Auuzihdadunwinislunisiiinerinus

[
Ly

ULl

)

UBNAINANNNTUIVB98195ETUINYY UE51UNTTUAT UATNTTUNTABY
Ingrdnusynviiudenaiiuds filsuveveunszaaluaiiudlsindeiionaves
fosfudayn Weusmanuludiinausemsfivawieafiunasess ynviu inesaliuayy
Turauefivhineniinug raensuiiousududoudsyaiiniinesdufdlauazldaiy

PINFOUALLTEUARD AL

wilodsdula LUguYINIIVVBUNTEAN ANWDINTNIY WAFITIN LAY AnLY

Y & a Y r-:l' ) Y [ o Ao o
NIING maqaiim @LU‘UU@W@JWi@W%@QQL“Uﬂu mﬂamﬂmmauuayuuazL‘Uumaﬂf\mang

°o & 1

gelill@euanunsayiineninusatuidnsagalunies



UNAREDONI NG e N
UNARYDATVE VDN eoroeeeerseeeesseeess s 3
MIANTTUUTEN It 2
BTTUR e %Y
TR 1
1.1 AUERYRAZANINTRYI oo 1
1.2 FUUAGAIUNTTITY rrrrvvveerrsocerereeessss st ssses s 6
1.3 TAQUIEAIRUDINITITY oot 6
18 YDULYRUBANTTITE oovrvreeereeeenseesesesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnssssonne 7
1.5 FBOITUNTTITY oot 7
1.6 USEIOUINANAIIALIITU oo 7
1.7, AUNIUITIUNTTITRGITON oo 8
unil 2 enandusnuagndnmsnmsiiiuafuuunguiagmsiiduainsdiflesdiae
WANAUAUIANNDUUVELIIY oo 11
2.1 WANUAATILE ULAEAENNTABITUN IS UTUATIUUNG o 11
2.1.1 uwarwdsiiugulunisdiinssuiunisefissss (Access to Justice)....... 11
2.1.1.1. 1 Junnvesan s T anTEUIUNITERTITU oo 11
2.1.1.2 NANNISUIEINTEUTUAITERTTIN covvverrreiececcnnnnnreneeeeesssssnnne 14
2.1.2 WWIRNUARUNUIMNAIA MUNITABTUARRUUNGN oo 15
2.1.3 MQUYNITITRNTNIIENR ¢ 16
2.1.4 #anN3LALEmIaN1IARAUA DG ARNTONANTAINADIENY oo 18
2.1.5 VENATIHANARIBUE RN oo 19

2.1.6 dnuyaurNEAYIINTANTUARKUUNAURIETWAL cccccoo e 20



ive

2.2 MIANAUARAIUUTEUIANYAUIETINIITUIAIIEI oo 24

2.2.1 MVTUDTILAR v 24

2.2.2 MITTOVFBM vt 26

2.2.3 AATIUTIH oot 31

2.2.8 naivuaAmMUANLTUARIIINIY | 34

2.3 é’ﬂwmzﬂﬁﬁﬁgﬂisﬁwasLﬁw%aﬁm QU ITIUIUIN e 39

2.3.1 ARNSWIRUN VY. 39

2.3.2 ARRUTIIA e smssssse s 42

2.3.3 ARTE I et a5

2.4, pmudusnuagndnmaifeafiumsduiusfuuungululsemealng ... a8

2.4.1 U uas kAU LTI TR UTLATLUUNG . 48

2.4.2 e IAUIUARLUUNGNTUUSENALNG o 51
2.4.3 a1szdn ”ﬁysuaqmioﬁ’wLﬁuﬂﬁLLUUﬂﬁjummziwﬁ’m@’aLLf“flﬁULﬁ'mLﬁuﬂizma

AVINEABTTANAVIIUNG @UUT 26) oo 52

2.4.3.1 aiisrunafuileauar R sanfim A ARLUUNGN .o 53

2.4.3.2 FoullunsHoUTUARUUUNGN 53

2.0.3.3 HENNAATANA92 U A AR UTUATLUUNG e 54

2.4.3.4 AENTRNWIUIINAUAEIUIEADIUNGU v 55

2.4.3.5. nM151482n1580NNNSTUANITANGL oooorreeen 58

2.0.3.6 FVBUBIALITNANG .eevereeeeeeereeeeeeeeeeeeseeeeseeseesessssesesssssssesssssessessssssssesessseeeeees 59

2.4.3.7 MIANIUNTZUIURITUINUTUABUUNR oo 61

2.4.3.8 MamunssuIuRa T uUNguUI T UneUlUNG .o 62

2.4.39. DMYPIITH oo 64



Wi
2.8.3.10 AMNTINE Leeeeooooiereeeeeeeeeeeesssssessssesee e ssssssessssssss s 65
2.0.3.11 MIMPAUARUT W TANUIBADI eoeeeveeereeieeninemmeneeenseeeseesssseseeessseeeeseneeees 66

unil 3 anudhuuagudnmslunsdidunfuuungusedaesuvdnngmane

BIINEUTEIIFL oo 69
3.1 ATIHU i 69
3.2 anudunuazvannslunisanduefuuunguiiednaslulssinaansgowsni..... 70
3.2.1 A TULVDINI I WRUATRUUNGI oo 70
3.2.2 mudunuazanudAeansa L auARLUUNGUENET AL oo 72
3.2.3 AaNN1INITANTUARRUUNGURIETIAL oo 76
3.2.3.1 ouluosfulun s @I AUARUUUNEY oo 77
3.2.3.2 AVBU0eAUINIUNITOBNIINNGH (OPE-OUL)...cvvrrrerecrrrrrciecerrresneerens 90
3.2.3.3 MTUBANATT cooovvvrereeceeceeeeereeceeeeeeeeeeeneeeeeeeeseeseeesee s 98
3.2.3.4 M3500UTDUaENITUTEIUTTUDNIDUAIIN o 102
3.2.3.5 NAYBIATAWING cevvvvveoerreeeeeeceeensssssssessssee e sssssssssssssssssss e 103
3.2.3.6 UNUIMYDIMUIEAIULAZ NI IMUARUINIANUIYAIY oo 103
3.3. eudunuazwannismsaiduafuuunguiediaslulszmanaun ........ 111
3.3.1 AU UULIVDINTAWTUARRUUNGL oo 111
3.3.2 mulunuazUssanafvean s duARLUUNGURNETWAE oo 113
3.3.3 MANNUINUNITANTUARRUUNGUENETUAY oo 115
3.3.3.1 Reulvluns$osensANTUARUUNGN oo 116
3.3.3.2 ROV SAUTUARMUUNG o 117
3.3.3.3 ANBURIANITNIUNITOBNAINNGU covvvrrreecvennnrrreere s 122

3.3, 3.0 DVTUDNNBNYT oo e s e s e s e er s 126



&

3.3.3.5 NAYDIATAWING Y cecoooveeeeecccereeeeeieeisssssessseeeeeeeessssssssessssssssesssssseeee 127
3.3.3.6 MsmMuuaRuseTanueaNukaznamuattdglunsaniueg ... 127

unil 4 unlesgrinisdiiuamanisanduaswuunguiiednaeanlideiu Tudseme

TV s 135
B 1 AU i 135
4.2 v eitoulylunadngmsduiuaR LU guUENET AL, ..o 139

4.2.1 A ATOULUENWAUEVDINGUYRARR e 140
4.2.1.1 Winsgideulvdnuaizveinguynnalulsemaansgonini. ... 141
4.2.1.2 AnrziiouludnunirreanauyanaluUSEIMALAUIN o 143
4.2.1.3 Anneziioulvdnunrrenauyanalusemalng ... 145

4.2.2 AU U IuIUaN BN GUENET WAL 148

4.2.2.1 JnsgviReulyduaundnnguihednaslulsemaansgewsni ... 149

4.2.2.2 JpszviReuladuuandnnaudednaglulsemaneun ... ...... 150
4.2.2.3 JnsgviReulydnuuannnnguiednasludsemnalng ... 151
4.3 A3 EN TRV IIUILT UAEUAEIUNEAUENETUAY e 152

4.3.1 Ainsgrnuandivesinuinaewarnungauiiedaglulseme

BVTTOUUTN oo 153

4.3.2 Anzvinaandivesiunudnagiasnuneanuihednaglulssmanauini 156

4.3.3 Angvnaandivesiunudnasiasnneanuiednaglulsewmelneg ... 158
4.4 JAFIEENTIUAVTODNVINNGUUBITIAL oo 161
4.4.1 3A519N31aNT0n1NNGUTUUTENAANITOMUTN oo 163
4.4.2 a5 TIaNTe0nINNGUIUUTENALAUIAT oo 166
4.5 JATIEINTAMUARUIWIANUIGATIU oot 170

4.5.1 JA31eRNIMNUARUETITaNNEANUIUUTENANITOTN o 171



4.5.2 AATIEANIAMUARUTIETaN UL AN TUUSENALAUIA . 175

4.5.3 WAT1LRN1SAMUAR U TaNUIEANUTUUSEINAING o 178

0.6 MsdndanesuiiioatuayuA T EluN IR UEUAR o 182
0.6.1 STUUNBINUVDIUTENAANITOLUTN oo eessssssecsssnnnnnnans 183

4.6.2 SYUUNDINUVDIUTLIAUAUINT oo seseesssseeee s 183

und 5 UNATURABUDLAUBMUY ...coovvvvvereeeeossieseesss s 187
5.1 UMATU oo 187
5.2 UDLAUBLUL oo eseeseeeeee oo eee e eeee s eeeeeesseeseend 195
FAUNTTONIDD ¢ eee s ee s ee s see e eeeeees e seee e eeeseeseesseens 199
A1ANUIN N. Federal Rules of Civil Procedure Rule 23.......coiveieeiieeeeeeeeeeeee 205
NANUIN U, Class Proceedings AC, 1992......ciiceee e 211

UTETRETGUINGTINUT s 240



uni 1

uni

1.1 audAgtazaniwdeymn

susvunmsaliuadtulagdutuddsundadludunaunaindaduvesanin

iAsugnIkazdInunLUsisumuniana anudumusvesauludagdulilddineguayana

soyanawiiy wionvasduauduiusluanine meidygivienisnszyiasdansands

91911 N5EVAEIATIVIUNINLAZNTNTEYINRINE 1T D1VEINANTENULAK B8 AULAE I U
A Y a < a gj a o < t%4 6 1 ¥ o

seRldgmevatgaunny winaaudemetuiidnuudnieglanienaglifiesnsesiy

[y '

aviliaviseRndyannawiiasnlifuivaldanglunisaiiuag 8nrianisuenilosdaeus

Re

] o

[ a 1 o Y a a X = 1 Yo
amuuluswsmc»flfdEJa:umﬂwimmﬂmuamammumnw derawazailganglunisies

Y

€

]
aa o [

ARY M ARNN1TALIUNTLUIURANTUNARNT WA AUTI TR ALAI ANINE L UT DL A5 %5 8

=t

£ a [y [ a [ v o a a
Tanguunedediuliiduluiwimaiediy susilunaisUseinaladngvunenisaniunad

a o

X A A o a a aa 1Y v
LLUUﬂQNﬂULW@WQgLLmTﬁquﬂ']i@']Lu‘LJﬂ@ﬂimmﬂﬂﬂﬁnlﬂ’]u’]umqﬂ LLﬂ‘Tjiymﬂ’A’laJa’l“lﬂLLaz

U

nszAlganelun1sALUAR #a0AUNB IALAARLIAIRNIN YA ULUINIWRLITY

winUszwelnedulaiinss s iyaaudluiniuuszuang uunsisnasaun

ANLG (aUUN 26) w.a. 2558 wesn1saniiuannuungulddefu wadygianizns

'
L3 [y o

aliupdwuunguielandwitu Wladydavaninaeiieiiunsaduaaiuungulaeiieg

]
a a

J1ae nanafe Ldunludaminisatliuaaniaunsndgidenigduiunin lngoyayinli

L4

= ° I v A o a o ° M 9 Yeo o o aa I3
f}\leLﬁﬂﬁ']ﬂﬁ]']u’lu&nﬂi"]llﬂﬁjllﬂuw\laﬂqLUUﬂqﬁﬁ@\ﬁ@fm"lLaﬁJ LLWINI%UQﬁUﬂUﬂimVIIT\W]ﬂﬁ@Q
3

nagdruminsandungulunsduiiuafifiendu vusinguunenisaiiuaduuunguly

AnaUTENA AN Uizmﬂaw%’gam%m Rule 23 of the Federal Rules of Civil Procedure 675&

va o [

Juduwuunissunguinenisanduafuuunquuessewmelng lafivydasuseandannis

o

LY

aiupfwuunguinednas e lungrinenmisanliuaiuuunguuesussimawaunniivedy

va o

ag1afluszandainunedseuiunddygasuseddilinisduduafuuungudieduae

Wwulhennulu The Class Proceedings Act 1992

aNaa & a

anmigmnisadiuafnsdindgnszvhazdadudununnnludeisasamse

) Aaa a a S

YangraneLfgInuiy fegrnau aansnddunislyyl nsdlndnisavlindvanseiussuy

< [

duwmesidn TulagluiudoszuudumesiaimuduiiAnnisidifsleyanazineuns

a

Joyaldireunazyinlinisasifindvadnsiiuszuudumesidatulinniu diwalidiuou



Aazliintuiiadunaniial 1wy n1santdlnanmas n1sadluannimeuns lagldlasu

o a a PR Aay a o v Y] S | v A ¢
auQININI1VeRVEANS Tansdiidazlinihaululddiuds vieldlaldiieuselewinig

o

A5 asnautnusuliavansluldiieniiilsdanalminanudemennia1veddvans 39

v = wva a

desslundygAfiazuniesdunseadivesdvanslumsdniund esainduiuafueniles

o

N

[y |

Hazdiausazsegendululienn uazanudemeilandlasuervvzliduivaldingluns

&

'
o a a

AWAUAR LAYRNILBE19899719NB IALARLLIATANINE NLANAIAU mﬂdwmawﬁqﬁwmmdw

I‘U'VlﬂL‘U‘uLﬂ’]GU’ENaGUﬁ‘VIﬁ‘D’]LaEJi‘LMCﬂﬂﬂﬂaTW]ENiUN(ﬂWEJIQVIﬂ VLU ﬂﬂ?ﬁ‘ﬂ‘W‘-ﬂ’]SﬂJ’ﬂ‘ULi@ﬂ

s
a a

Ferfudundufinnnuilandauderfuduldlsdvesdeind fedeliAnnuunnsily
a va o 1 Y a [y g L3 s M Yo =
LU URvesdnay waznelminaulidusssuwalandmsglanionslylasunisigen
TN
v nydlveanssuiiulidiuiienisinur (noe.) indgyalaiinisou
hnwifigiusenauldifusudelfidudnaiiou senivimnninEeu dhanwidandn
o = = o v I oNa Xy o vy o D
dsansAinwauiimsnuiniineglaismefasinRuand s suijuannemunauuvaly
wnnewu tielinewulmhdudinanlunyuldeuliuntdnSeuindnwneinauaudussely
widggminduludagduiiu nguineu TnfAnwr Sutuvalesen)duduivenisAne
= o ] < = 1 Y a v = (% ! LY 1o dyﬁldl A 4 1
Weonasudmuadnsanis@nwinguiniseu dnfnwidenanindulddisenigduauliun
nosuIned. a1nnsdlsananiinlinesu nee. deslasdniuafundnieu dndnwndu
waugelasanzlul w.e.2559 nea. ladesdaslunainit 170,000 18 FevinlvdiuTuna
A o Y & 9 o a A o 9w = & sy a
ARTIwINEINluAe Fuddsmineinslunisaiiued vilvinesu nea.dudulandded
AszAlgineduun laglamgegnedeandnamuigaulunsiazai Feneanu nea. Td

S

Uszanualg9glun1sadunfdnuuuInganlidnassusanwnuNTe i R UN A nauALTuA

[y

LlagdnnuinnwenazAuariualdineide lulunmsaiiuafiugnuiiniaue

1 IS v va a o

wiUsEIang eI AU Nilag asliundy A ineatun sl

] v o

LY va a = b4 =)

figanuvaneeu suldun undyedinissinfiansanad nisfesaen wionsdilugainudou
LANsTUIUNIIRsARNTnayniuamzyraaiegluafiviniy Jadnaennaudinssos
o a v a k1 v Y Id 1 1 1 a o a a Y @ (=]
aliunsianlued wenandudlidndudaiusiuualusoanisanidunfwnununlad
wa Y o a a { [ J o a all [ =
WMINIRTIRAeUANANTRve A duafunuiiednagInLluadlulnodusssuiigane

IS L Y v o = ]
wazdinauselovudandanudnasniolyl



a N 1

widnusemalneaziinguranenisanduanuuungulddedunad udilleld

@ aa

TeyelRsassunsanliuasuuunguiiedias vnliluadndduesidudwuunndainlgmuilu
nsilesdesaifisndou Jymeldsnslunisnszuiunisiansanvesma JamuSunanii
dhdmadudiuiuann sassaudgmuwamiininenegliaaunisalifieaiuiannnuwaneig
fu Jsuenananinanudemeudlandudafienvvzneliifneuliifusssuunsnaslunis
BonldavBmmasuiunmsrodafuazdmaliuuminnufisnasdesfuRunnmstuly

[y

& aaa = a &£ v a & v v I |
uaﬂ‘ﬂ']ﬂUﬂﬁﬂJV]Nﬂ'J']llLﬁEJM']EJLﬂ@GUUﬂUQLaEJWWEJLW?NLaﬂu@ﬂ QLﬁEJ'Vi'WEJﬂQS‘bJ

[y |

deawazideenldinglunisdedamnsizoravsliquiuamawnuainudenenls Suan

s
a a

Meg1ndu Afavidindrdnsuiudumesidndazidaudarauervneliiinauideniese
Wrvesdransliuin uanndnisaugaliaiunsasiungudnasuazlgisnisanduafuuy

naudeduaslauy szdinaidunismuuansaunuianuussngAliundae] nszviniia

= < o/

ngruneldnsgntdniuidniasilagvisazionnudemefisnanies Afilanafiavgn

Y

OfLyﬁJde a o

HosSosdnduadlannau wagvilvignAanaznseyiaslavseradygilansenindaunasing

U g7

[
= a

InMsazilianguinekayszdnse iz linennudsmewndinuaud

U

Fremnilfifeiafesdnunisduiuafuvungudisdnasaunguuenis
sufunfuuungulusnaUsema Fausingeglu The Federal Rules of Civil Procedure 484
UseinAanigeisniiag The Class Proceedings Act 1992 va9UseinALALIAT ARDATULLY
AnwffininuvemaiaesUszimaludosiing1n iomuiuusaasfuuuimaluns
faunguuiensaduafuuunguvedlveieifinlonauazmadenlumsduadliun
garuyndieisdielanduagdiesnas wazifielinszurunisfinnsanafveslned

UszdnSnnuazaennaodiunannsiinfenuefsssuguy

n1sinsvkuunsaniluafuuungudtednasuusuldiunguunenis

'
a

anfluafnuunguvesivetudeniivssinudidgdnssenisfiasiesgifnuiiioniny

'
Y = a o

wnzaufisziinsanduafuuunguitednasuusuld Gafideas@nululssiaudfy

s Ul



1. SNYUEURINGUUARALATIIUIUNGUUAAA

1.1 LﬁaamﬂiuwsziwﬁmcﬁaLLﬁlGﬂJLﬁuLauﬂismaﬂg]mma'i%ﬂmsﬁmmm
uiis (avudl 26) ﬁ’aﬁﬁamwwmioﬁ’%ﬁmﬁLLUUﬂzjw'hsJIamﬁwhﬁ?u waglalvienu
Arinumaneves “nguyana”  lusnsy 222/1 e yanavaneaudiiansedns
Feafusuidewnan “derfiaataagndnnguaneifentu” wasddnvugianizues
naufwilouty vasdilulsemaanssenidnilu Federal Rule of Civil Procedure
Rule 23 (a) (2) wae (3) TayfAdn yaralayananias evaroaue afleaniesiagn
ilas wugmuiidufunuandnnguiomaldnelddoulunsiiym “fonguane
Wiatoianse”ednuiieanulungu (Questions of Law Or Fact Common)uagde
Sunseuisedenagduagruiununguiliutesunsewsedesedegruseiuiungy
(Typical of The Claims or Defenses) wazUStMALALINT MVLATINGUYARATIL
deosifedniodaded Juegrufieaiu (the claims or defences of the class
members raise common issues) Faanansatsduldfunsdudiuafuuunguing
ai’wLaaimalajai’wLﬂuﬁaqﬁﬁaﬂmm%@Lﬁaﬁmassﬁaﬂgwmaﬁmﬁauﬁ’u Jufndgnin
nguaunglneasivunieuludnvuznguyanastidlsisasivunzauminiinns
NI DTGB REEIRE

1.2 duludosdnunguyeaatiulaenannguungneldlanimvuaduiugy

'
wa | aa 1

AeAv R “unnanatgaundandegiauneinu ” TusuznussneLauing

v 9

(% '
[ [

AruadnuIuduitvesnguuananedifiinitassauduly wazudinussine
ansgosniazlidndndiuiuduiivesnguynnaudranliiasannaninagidus

Usynau

2. luSesmaandfinuwagnugaungy

AunukaznugaunauiiunumdAylunisanduauungs insieiala
dAnyrasnsALuafkuUNgY Ao n1sAnliuadlagguny wdinnguranen1saLiuag
wuunguvesineagiindninasilunisiiansanauaudivessunungy Ao Junuded
o A a ! < ) v ] a ! o ' 1 A
anfiuafegradussukaziiesne widililinnsinusgadaauiegielsfeniny

] ¥

Jusssuuasifisanevesiunuy Jamdninainisinnuandfniiismeresunuuas

neANNNguluU TEmMARNSTOTNILATUTENALANIAI UNTNITIIUININTT

#sanaautRveunundaunsluundyaRngraneuasiulmininy faty



mnagihnsaiiuafkuunguiednainldiidusiesdnyimaninaeinsiion s
AuaudRvewunuItagiaznuigaunaudiedaglulssimaanisoliniuag

Uszimawauin iardunwinislunisusuldiunisiansunnuandidunusas

Y

nneaNUEeInagluusemelng

3. msldanslunisesnannngy

winnguanensaiiuafuuunguuesingaglvidnsaundnngueenainngula
aeluiafimadivue wiiisusuldiunisaduafvuungudniasgauiiniig

LANA9IINNITANTUAAKUUNANLINA LT NlaEnaNkAIUARARATIIANTBRAA

%

duanlagnilesiesromaudalinisiiasiidndosnainadle smeNuseine

Y

o w

anSgausmladndaussianaanldaiuisald@niesnainnguls wavlulseine

[

wawIauddnaglidndanislddnsesnainngy wiluwiesnisaduafuuungudig

Tae eafazdundunumilunisiiansansyginnislddnsosnainnguvesdias

4. NISNURUAKUSIIANUILAINY

Wanugauaduafkuunguniaugeiniasaaududauniinis
auflundnaly mnausasfluafaudhenurug AnsiiaylasuRusisianueniu
AOULNU LANITAUUARUIITTaNUIgAUA L NI 19 UygALAlut i AnUszuaa

NOVUNEITRTUIAINUNS RUUN 26) WA, 2558 wns) 222/37 Unyeftanie

o

Rusrrianuisanudhslandlunsantandidushevuzindulagsasazidudane [

Y

[ A

5197anu1ea Tnelgiunisaiuin Asdiuduliiiusesazaiuduvesiiuiu
1 = ‘:{I a 1 fala a 2 = ] o % 6 1 Y

mLasﬂmwam%ﬂﬂqﬂwnmawﬁwlmu J9ldaunsavnaninaeisananun ety
A15APUARUSITaNUIEAMLENETEYlA F9RDIRNYILUINIINITAIIUARUIITA
wuwmmmjwﬂwaﬁwLﬁﬂﬁﬂiﬂﬂgagﬂuﬂimv*iam%’gam’%muazﬂizmmmmmm

N9150UIENOUAUNANNAUTINISALNIARUIINIaIEAUAUaN N e lng

5. Msdananauuessgivetlemaeaildanglunisiiiuag

(% (% L3

luvnansaifaun@nnquitedasdudniigiuzeinsunazliiiddmsng

Y

a a a 1Y Y 1

Weanalunisdegansiuslifiduiiasdndnmueanunguls degrugy uasd

&

[ ! v A o =2 v al = a 1
Junguiniseu dnfnwigiigiugenauluainesnu nea. Juiadynilunising



AldieuasAmuerINgy Salussinuidesiansaninasiaslineanuuessydn
wrewmdealdinglunsanduadiieliganuynauaiusadifianiuefsssula

va o =

1 ' = v = 1 1 = =2 ) v O
@EJ’NLVI’]LVIEJ&Jﬂ‘Hﬁﬁ@hJB?J’NIi mm%%ﬂﬂwmmmLﬂuiﬂlé‘lumiwmmmu

PrgidealdinglunisdufduafuuungulaeiiisuiAssiunasuludssina

ANTFRITN AT UTHNALALIAT

mewatfidedanumsiagdnymaninaeinisaniuafuuunguiiediay
TudszinmansgousnuazUssmeawawinisiduwwimslunisihndsuldiunguunenis

anflunfuuunguuastsemalng nasnauuilandninasididyuisdsenisiieliiinainy

wisnganwaziusssulunmsaniuanungstu

1.2 EUNAFIUNTTIAY

mmwwiwﬁ’maﬁ@m’ﬂmLﬁuLamﬂizmaﬂawmaﬁﬁﬁmsmmmLLWQML‘%MWL‘QW%
LL‘U‘UﬂdmﬁuﬁmﬂamwwmiﬁﬂLﬁﬂﬂaLLUUﬂq‘ﬂﬂEJB:IWEJIQV]ﬁWhﬁ?u el gRten1saLiunad
wuunaudednay ﬁ%ﬁiwm&mzﬁﬁﬂmzﬁwazLﬁ@%%@ﬂmﬁmzywﬁwuaumﬁﬂiuﬁaLﬁf\]ﬁ]‘%qG?J’a
AgsneLfiedtu Ssmsfnvuaziauendnnsmsduiuaduuunguluguuuuvessiasiiienn

Jsulaludseimnealne

1.3 IngUsaeAvan1sivy
1. 1ieAN ¥ AILLAZMNIANUAANUIUYBINTATUARLUUNEY
2. WeANYIMANNATEAYYURIMANNYNUIENITATUARLUUNGY

3. elidnwdesesnisanimlymikazavassalunisandund nsalnd

FuagIuIINmNaNngEng vy

4. \iefnwrdsnuiuagndninasinisandunfsuunguiiedasly

ANUSELNA

5. WveAnwvkwInslun s ndnnaeginsaLiuafkuUngURe e EUY

Usuldriunannguinglnglifnussavianuwasiinlaytesan



1.4 Y9ULYAVBINITINY

a [ aa o

Wenfinusatuilia@nwfsanintayminisaniuaanisunansalnign sy

L3 a = ¥

avdlagnszimadyavasaulutowiaswietonguuneieniu Inednwdslgmauly
diganelunsaduldvessrananguineisiansananuunsarnsz vy daus b
Uszanangrnedsiinnsananuuia @Iul 26) wa. 2558 Fadundnngmanenisdiiiuad
wuunguanenmssniuaiuvunguinelandwiniu lifidygRsessunsdiduafuuungs
fhesias TasfinwuariinsesiusuiieufunanuAniiug uasndninusiteuluddy
vssemsvesmsiiiunfuuunguihediaglulssmaanszowing uazUssmauauiaile

wTulduasimumannguunenisaiiuafiuungululssmalne sulaun Reulunisdng

Y

1 [

nsaduafluunguliedias dnvaenquuAnakarIIuILNguUARa AuaNTATDIELY

naukagnuganungudedae msldavsesnatnnguvesaunBnnguiednag naenauns

MNUARYIIIaNNEANUNANT LAY

1.5 35aLliun1599e
Wun1sideuuuienans(Documentary  Research)  lagn1sAnwiAuaii

a ¢ o

FIUTITBYANFIUNNY MY NilsFeA195UIY UNAY I5ENT AU Afinnwives
< 124

A8 wazleNasaugMneItes sauisdududeyavindumesids Meiluniwlneuas

AIAUTENA

1.6 Ustlewinandnazlisu

1. wensiudsanmdgmnuazauassalunisaniiuafnignseyiazida viey
NAdEYEY1 91LUNN

2. ielimsudamannguuienisanduafiuungunivessemalneuas
AsUsEINA

3. wielifnaduianudilaufedfiusliuukas naninaginsaiuafkuy

nauehednay

4. wisiuwwimslunisufudsaudlonguunenisaifuafuuunguves

Uszinalne



1.7. MUNIUITIUNTIUNNEIVDY

dufunmmumnmssunssiiieatedaenssiuineiinusadull loswnd
unATLazE T8 9BasluUsEmalneuazasUsEmasuliun Ussinaanizewsng uay
Ussimauauniduduunnldesueifeaiuuunaanguinaesaundninasilunisdiueg
wuungulagdnesnas SeideazAnuilaesjsluindninasidfguesnisdiduafuuungy

Hedaswinty Inenssunssuineidaadinsmaluil

a

1.7.1 599 yyduav. nmsanfuaiuuungulussuungrungneuleuaeilasdinael.

9

WeinusUSyaudade, anslfienans QrainIaluninendy. 2545

1 =2

dsinwuwiAnuazguLuunsanliuaiuuungulussuungrungneuleuael

3

a L3

aa I3 d' 1 o o a a 1 U
wardianed Wielasieiin msdiguwuunsandiuasuuungulussuunginglauusulaly

Usenalng FETguINg1DNUSIaNAINaITTaEUBLUY LNINUNITUNSUBUIUNISAILTRUAR

kY Y

wuungulunguisemanldszvunguuiersuusuasiluaiszddyadeludunusuld (1)

o

AmuaduaInnquIui g salasunisaiuadunuls (2)  Tesisaeuiines

nngaalunsaniuafuuungy TngdnlvEunungudaviusunisaniuasivuungualmi

a

uarIBnsdndsAuennandiiussansamunaundnngy (3) svuslidliinisuansann
penannau luadmaiiiuin afdinanenaiaudsaneliAnanudsddudfininud
uANAafLYeIlasLAYYRIANTNNGY e IURTRuMdwesmaTilyinggyiinisudon
AuNseing (4) dalvlivdiavesmsaiiiuaduuunguidiednae waglnansitassesvese
malilandsiiueiuuungusiediasld (5) nisdeliiingudon iesesfunisdiduafinuy

oA I3 a 1 [ @ 1 al LYY 1 [ vl a 1 =
naunUssihuanBnnguliidulssiiusgrafeniuiungy (6) MvualidnisAnAsssuley

nueanulunaliidounand (Contingent Fees) langn1sandunaiuuungs nelimandug
NN sidyadnyazaings warlisginnenamuiieyiewmasluisesenldanglunig

<9

anluafuuungy sddanivuaniseniiuausuialusesenldinglunisaiiunfves

[

anTnnaulidaau Fdwlngiluidoniieadunisaduafuuunguiieland lnegideay

vanduenuianwuanizluilenuigidvsiinvesnisaniuaduuungudiedniag n1san

a

AINDULNUNUIEAIN KaTNITINAINBINUYBIS TN IEAldIglunsanduafLuuNgy

duasuluwinsaiupfuuungurednasivintuy



1.7.2 3%y 93ziunny wavaAne. 31951891398 130an15anduafilu unagu(class

action).d11NAUAMENTTUNITNG BHN.2549.

IeeBunsmnuduin wmnudn wagndnmsdduafuuunguiiusnges
lunguuneanssuealssmnAansgoiusn UizmmmmmLLazUwLmﬁuqﬁﬁﬂgmmamﬁ
antiupfuuungulddedu Suduswimanisnwianudulylduazaumuizanves
anlluafnvungululssmalnelagidufnwinguuen1saniduluunguesussine
avsgeuinuiesnndususilinguinensdifiuafuuunduvesussimalneuasdnvange
Uszina Taefiduasindomdiniiieadestunssidunfuuunguiieduas quautfives
funuiasnuisaungy alddsuagamuneamnu saensuntsdassnesulunssidund

WUUNGY

1.7.3 2550udy ygyunge LenansusenaunsauuuImvInisAagAsssuyusednd
2558 1394 “Usgyrvw/gusenauginatunisanduaduuungulasialaside”  ddnau

ﬂm%ﬂii‘uﬂ’]iﬂq‘t&ﬁﬂ’]

a

Ipesurenannsndrrgieatunsaiiuafwuunguaunses vy aRuily

o

WAl szanangrunedsRatsanAuung (aduil 26) w.a. 2558 Fideazihunluuumi

[

lunsnwwuanufniugukagraninueia Ay lunisatiuafuuungy

o q

1.7.4 Nelson Rodrigues Netto, “The Optimal Law Enforcement with Mandatory
Defendant Class Actions, University Of Dayton Law Review. Vol. 33, 2007

Igegunetisnudunn wiAanguiresnisaniuafuuungudiednasly
UTENAEN3 LN uaveSunevAnInaeisvualy Federal Rule of Civil Procedure Rule
23 Tuusiazanas saemauliasizsiinfivnnwiieiiuvesUszansgoninilubesiing
feaonadosagedetuidofiasdnui nslanizidevvomdninasinadignissiiued

WUUNAN warNsAmUARuIeTanuganudiedae

1.7.5 Vince Morabito, “Defendant Class Actions And The Right To Opt Out :
Lessons For Canada From The United States”, Duke Journal Of Comparative &

International Law, Vol. 14.2004



10

Igasunefemnudunvesnsaniiuafwuungudiednaglulssinauauin
RaRRIUVENINAEIkarANNMIaLUNTUARIAINUIEBNINNANTRsENN TN NEN e T Lae Ty
Uszimauauinlned1admaninasivazioulatedndnnislddnsvesandnnguinasly

o U = Va

Useineanigosng Ssaenndesiuidenimasdinwasidelamilemaananunlundn

Wpsilulsununmslddnsoanannquuesaundnnguihediae

1.7.6 Angelo N. Ancheta, Defendant Class Actions and Federal Civil Rights
Litigation, UCLA Law Review.Vol.33, 1985

laSuradsamnuduuivesnisaniuafvuunguassstnaslulszina

an3geLsnT »1u The Federal Rules of Civil Procedure Rule 23 TnedlAutaUselov
o a a ! L3 I ! Y1

Yoan1sAnluafLuunguantlsenis Uselevdusenisusn fie nmsanniseAldanelunis

a a

#9151ARvesAIaudicial economy) wazUsensiaes Ae UsvlewineldndnnisAuases
avduiugIUYeIUTEYUALSEETIHLYY Wnsennsadunfkuunguredaglunfnssnuy
Fermalasugsliiinisaniuaiuuunguiednasuazdainnwinguitasdadungy

% % o v a g - a wa i ! Yy v s
wigdlanszyinisuageenulouignsanunidunisidendidnengugnategiduland
Tuunanuigliiuihmsaduafuuungutiu awnselimsanduafuvuunguldvsaesdiens
nqulaniuazngudniae('Bilateral class action”)lalunmsanliuadifediu duilemaennaes

AU N dwusH

1.7.7 Randy Clarke. “A defendant class action lawsuit: one option for the
recording industry in the face of threats to copyrights posed by Internet based file-

sharing systems” Honors Scholar Seminar, Spring, 2001

lpesuraiefunsatiuafuuunguitednagluaininddunislyyinsa
Ainsdemelnanududaudnd fegradu nsanidlnasnas diuszuuduinesidn a9
unanuRAiAuI Whvesdudvsaunsadduafuuunguelaiuusiniazilindvanslu

Nuvewuls Feansasnundunsaidiogrsluidenazdnw



uni 2
anuduauaznannisnsaiuafnuungusaznisaniuansdififesdnasrateau

anamannguanglneg
2.1 uuIANNARNUFIULAENANNTNENUNITATIUARLUUNGY

¥

2.1.1 wuanuAanug1ulunIsd1nnNszuIUNIsERsIIN (Access  to

Justice)
2.1.1.1. m’mL‘fJu&l'l°uawé'ﬂmsl,%'ﬁﬁﬂnizmumsqaﬁssu

Tudsantasusersulaeiu Yssmsunnauldnslunisiasuaiiy

8fsIIUNIeEIAN (Social Justice)uazmnugRsssulunszuiunsyRossuvessgegraviniay
ﬁ U = o U

F935AITNUNUIMIUNITANATOIANTLATAINYDIUTEYIYY  NANF1ARYUDINTEUIUANT

=

gfsssu Ao Sgazdesiiiunishivssanvunnaulavslumsdninnugisssulasg195inisn
= a a o 1 Yo v o 1 d'l “..2
HUsgansnw wazUsendaalddne AeA1na1fin “@nduesuseruuarUsiAaInAILNIg
wnnlsganalnlunisidnfieriugsssu” (The Public Rights is Meaningless Without
Mechanism for Access to Justice)lpgianigesnnsvasranaaduninnsfiusesnvuainisa
CRB RO PR

A1 “NISDIRNNEASITL” 1138 “NISIIINTEUIUNITERSITU”

(Access to Justice) InsUsngiludeseildlursnisnguune gnihaildluglsudssunugas

a

UaemsandnIssed 19 BuilkulAnEeIssalanns feueainssiniselunisawagiannisyes
&3 49 Y

QISJ‘NOIQJ

Uszwu Sginihivinlimaiduesdnsiivssvivuaiunsaislaase andvesyanalunisis

<9

a

nszUIuNsyRsssy derdudvsduiiugiuvestszyvy muufaarainainmeansuyvevy

= Yo 1

YRIANUTEYIVIR ATTuN 10 Suew A.A.1948 188 lafmundn “yaraiianinavlasunis

1 [ 77
an A a A

ANHUANSIUNUS U

43

= I v aa ° Aala o
\Bereneglanalagmarosseinanuniiungunalunsdinidnisnseyi
Alamvunlagsgsssuygvselagnguane” wasde 10 Mvuadl “yarageuldnuazaiy

idnen1negeUIysalludunaglasunisinsanafedinlusssunaslnelameanaaindu

l a = a Y = a o a a = a
a5y Wieshaa, "nsnfanssuIunisyRsssuvesUssrvulunisaduaivisma: Anwinsdl
nsliAutIBmdenIunwealuafLralassy’ GrerlinusUSyaiuitude, austfeans,

UANINYRUSITUAERS, 2554), w1 12-13.



12

daszwazlidndes” uanannd TunAniseninalsemeinaleansnatiloaaz@nsn1anisiilo
(International Covenant on Civil and Political Rights) asiu#l 19 Sua1Au A.A. 1966 NlA

o U L U 4 ] L 2
mMuuanann1saenaaliuiu

a ~

suiiuliinlulszmeglsufinisufsuniesinuidsinnsananuiioli
Useprvuanunsaidifanssuiunisydsssulauindulag Sgivialunisguaaiainisves

Uszngudemounnlafimsimuinisdifennugfsssunadl

(1) gAwsn

Buausnanamessy 1960 madnfseugissulugausng duunin
IifaluiisailedosnisidrdsssuumanaztinngminelagiavgiivssiiiluFoseld 91elu
AR (Cost) AuaItwazaududauluszuungmuie (Delay and complexity in the Legal
Systern) msliausmAenanguuesiuieadtnnisnguune (Community  Clinic)

WIMTANINYUUNEYB35T (Public Defender Officers)

a v | cs = a &

nsusunislianuglgmdennanguuneiinisiisunlanlugemna

A ' [ 1% | = | = o =
Aa nguusniumslianudisvislagnisaisisunes wuluooawisuaziiaaa wagdn
nauniadunsbiduganyuainsguluding vamiusaisisusgieosiuusesiaunias
a3 AuiN1S IR UYIEL A0 TN UNIEAIUNTBNLFENTT “judicare " Isisiau1UT1NNIIN15919
Ny | a Ko = = = v A = M o
nngaunuilasuanutiemaetidnaglilaflunfuseinvafnseuniivsennong el

ad a v a

AogipmdslaluaiingiuaniniedinuludunisAuasesiuilnadnsniaiannisdeny

o

wsonsgniaenuuineiuluansgawsnilainsugsulul a.e. 1965 agldsuuuunisd

43

'
o w A

Wrivesd1inauduniskasdinaunguuieiioudnu (neighborhood law  offices)
° &~ = ' S ) » . = v
sULuuvueslBendnaganiedn “ NUSnwing nunensdens” (social advocacy) welviaiy
Framdaungentiuazduduwnunsunlemalseloviveinguyaaalagldisnisilesniiuuy
#1399 LU NsaLiuafkuungy (class action) saenauldisnislidutiedfdydaeli
| d & ] Y A v | = =
ANuIndesUkuUiLnInatem iU lul semad g 1y sedalnsidguadaunauinn

danquusosiausuesdwazuludlunSurantnsldguuuuiiogthauinguuuunisiiany

2 A = Y
LIDIMYINU.



13
Frewdenvuilonaddelsudeginuaidinadunideved wuludingwaudsateUe.a. 1982

T“law centres”8gn1 40 Wi
(2) gaiaes

Sulutaa. 1970 Weusiatdnivnisisugensuinnshigmaenis
& | = D 1% a o VoA = = Ny
nguangiudiunisveininidrfeanunisliaiugisssudildiis snedalinsduAum
= o & A o da X 24 a =
LuInnazvegveunlviunduielinseunguiymnindudanveeainusiuldnig
Ufsulassadrsanulval (institutional Redesign) Usgifiusinaqlagnuguenunininyiansal
WU NMsALiunsvesmansinnsanafesdnsiiestesiunsanduad Judu aeenie
(| o a a { . I v 1 A 1Y
nsfleansenisaiuafiuungy (class action) WWunislimnudisvdeundentilaenis
Senseanuiulunquasinlddusumliuingugignnsznunseiieudniusenndu gy
AuslaadeusnudundentieniiveminUssysuauladufidemelaonsaisane iz du
Aleand Faldimunzagldsuuvunisilesndlagienyunazliivangiuiunagldsuuuuns
Tadunislaegviheauvessgudiiissegungtnsduiainsuuuuldlunsdniiuafussinn
Aana1gunIsAIiuAfALUUNgY (class action) MsuaNUseimalunguuesina-aliiuns
HosndlagasAns(organizations) FIMNUNGUYNNTENUENTIYUBIANTANATOIHUTINANTE
s _a 1% = A & = A a A =

aeAnsAwIndendusululssinanianuglsduardnguuuunilsdanisilesadineiiles
(relator action) Litelvimaiiniseanmdmzenisuseniasusesdnslnegnlasuniseysyin
ndunsgegadalunisiansanvesealuafvszsnniilvdeimiivsziuigideiuulaung
N1aN3e9guYUITABIiITUIIINTUdsuaivTzAUlaT Rz Re AU AUNanTRATT
swfpdldiuminlalunsmivanlusesinandmavgdosdainninseninssloviveusiag

tedung1ann
(3) gAdtany

waNINNITUG JUNMegUuuNsilasafuaalaiinI s samaium

anduiinertemanguineunsiaifusenauivdnnguingeg1aiieanensineAns

'
a LY a A

AakazIaNaTanndeTunasnduatvayuliliosnsseiudeinnuuuduiodoliinis

o w A o

hfenszurunisyisssulandudsdunaduidosnnmenisaidifyfermfininyvesna

Avayweruglsy (European Court of Human Rights) Tuadl Airey 1ile a.a. 1979 Tagma

& a A @ v a Y a o & & A v ¢
L‘Viu’mﬂaﬁﬂ’]ﬂ“ﬂ@q‘laisﬁiumwaﬂﬂigﬂuLWEJQWE]V]"U%IWVIQJJQV]LUUGUUWULN@\TLGU']OQﬂig'U'JUﬂ”ﬁ



14

maldgamaiiuiinisiezairmdnusefusananlforanseilasnisilosdnsiliaam
PrewdenengranevieliflaenshliisRnsanvesmadeiu
fhog1990935n3ideLdun1sufsuludaeiiamdfinunissivun
Wsdwiuafuluansviseafisenfeudniies (small cliams) lnganizafseaussuves
fuilaansivuaaandusinduaiidealddedesvieieiiunmadendueyyilanainis
nsiasanlaedimnwuedeIn st liiinsuseiussusuiuneunisilesnnaenau
finmswdsuuvasmisinesdnsmfvdnngruneunsaivayuliiinisldusslovianndgls
AuuzimenguuedildgusznevisInnuisanunisdeanemanuulninisinis
finsanseenansnduinlfifieandtldasuaznsvenevdnanuuszasdvosganuvizents

a =~ v v v g v X v 3
LWlI‘U'V]‘U']‘V]?ﬁaL‘W@I‘VT&Iﬂ'ﬁ‘U\‘iﬂUISUﬂ%]WN']EJIWQENGUULﬂUWU
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1. msiinaladdenula (should be just in the results it and they

deliver)

2. msazdanugisssunazaulusssy (should be fair and be

seen to be fair)

3. msivanUseiunlrleniaganuyndediuaegraviniieuiu
( should ensure litigants have an equal opportunity, regardless of their resources, to

assert or defend their legal rights)

> Foafeni.
* Michael Black QC et al., "Improving Access to Justice through Collective Actions,"
[Online] Accessed: 25 n3ngAu 2559.  Available from:  https://www.ucl.ac.uk/laws/judicial-

institute/files/Improving Access to Justice through Collective Actions - final report.pdf.
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4. avsbiniladngauynaudlenaniiivselunsaiuafvony
LLaﬂumﬂéfLLgﬂ@jmmﬁhﬂmﬁm (should ensure that every litigant has an adequate

opportunity to state his or her own case and answer their opponent’s)

5. ynARnddnwuzmilauiuasiasunsufuanmilounu (unia
ndufumARuanAeiumIstasuNSULURNLANSN9T) (should treat like cases alike (and

conversely treat different cases differently))

6. MITAELNITIANIAUNNARBE1HUTEANT A MLazUsENda Tunig

a

Faduiidlafuddildszuugisssumamianaziinsdnduaiisnonusiulaindundnnisia
ﬁqm. (should deal with cases efficiently and economically, in a way which is
comprehensible to those using the civil justice system and which provides litigants
with as much certainty as the litigation permits; and do so within a system best

organised to realise these principles.)5
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> ibid.
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“ Randy Clarke, "A Defendant Class Action Lawsuit: One Option for the Recording
Industry in the Face of Threats to Copyrights Posed by Internet Based File-Sharing Systems,Honors
Scholar Seminar." (2001).
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® Ancheta, A. N., "Defendant Class Actions and Federal Civil Rights Litigation," UCLA Law
Review: ,pp.288-296.
“ ibid.
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" Nelson Rodrigues Netto, "The Optimal Law Enforcement with Mandatory Defendant

Class Actions," University Of Dayton Law Review: ,p.87
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(judicial economy arising from avoiding multiple actions)

" Federal Rule of Civil Procedure Rule 23 (a) Prerequisites to a Class Action. One or more
members of a Class may sue or be sued as representative parties on behalf of all only if
(1) the Class is so numerous that joinder of all members is impracticable,
(2) there are questions of law or fact common to Class,
(3) the claims or defenses of the representative parties are typical of
the claims or defenses of the Class, and
(4) the representative parties will fairly and adequately protect the interests of

the Class.
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* Nelson Rodrigues Netto, "The Optimal Law Enforcement with Mandatory Defendant

Class Actions," University Of Dayton Law Review: p.89.
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Corporation 1Julandiles Pfister Associated Growers, Inc.  Tun1sagilin@nsdns No.
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** A Peter Parsons and Kenneth W. Starr, "Environmental Litigation and Defendant Class

Actions: The Unrealized Viability of Rule 23," Ecology Law Quarterly. Vol.4, 4 (1975) ,p.885.

’ Technograph Printed Circuits, Ltd. v. Methode Electronics, 285 F. Supp. 714 (N.D. Il
1968).
" Research Corp. v. Pfister Associated Growers, Inc., 301 F. Supp. 497 (N.D. Ill. 1969).
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o Parsons, A. P. and K. W. Starr, "Environmental Litigation and Defendant Class Actions:
The Unrealized Viability of Rule 23," Ecology L aw Quarterly: p.885.
" Hamilton v. Accu-Tek, 62 F. Supp. 2d 802 (E.D.N.Y. 1999).
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’ Thillens, Inc v. Community Currency Exchange Association of Illinois 97 F.R.D. 668, 678 -
1983 914819lu Nelson Rodrigues Netto, The Optimal Law Enforcement with Mandatory Defendant
Class Actions,pd2.

* 5g ynyAuaw, 'msiduatiwuungulussuungmnenetteuasiuazdiaae’, wih 44,

" La Mar v. H & B Novelty and Loan Co., 489 F.2d 461 (9th Cir.1973).
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> Ancheta, A. N., "Defendant Class Actions and Federal Civil Rights Litigation," UCLA Law
Review: p.304.

> Mack Sperling, "Juridical Link" Leads to Certification of Class Action by the North
Carolina Business Court," [Online] Accessed: 1 @an 2559. Available from:
http://www.ncbusinesslitigationreport.com/2009/07/articles/class-actions/juridical-link-leads-to-
certification-of-class-action-by-the-north-carolina-business-court/

*" William D. Henderson, "Reconciling the Juridical Links Doctrine with the Federal Rules

of Civil Procedure and Article lii,"_University of Chicago Law Review. Vol. 67(2000),pp.1347-1348.
> Ancheta, A. N., "Defendant Class Actions and Federal Civil Rights Litigation," UCLA Law

Review: p.304.
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23 (b)(3)
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Rule 23 (b)(Muax(2)

" Federal Rule of Civil Procedure Rule 23 (b) TYPES OF CLASS ACTIONS. A class action
may be maintained if Rule 23(a) is satisfied and if:,

(1) prosecuting separate actions by or against individual class members would
create a risk of:

(A) inconsistent or varying adjudications with respect to individual class members
that would establish incompatible standards of conduct for the party opposing the class; or

(B) adjudications with respect to individual class members that, as a practical
matter, would be dispositive of the interests of the other members not parties to the individual
adjudications or would substantially impair or impede their ability to protect their interests;

(2) the party opposing the class has acted or refused to act on grounds that
apply generally to the class, so that final injunctive relief or corresponding declaratory relief is
appropriate respecting the class as a whole; or

(3) the court finds that the questions of law or fact common to class members
predominate over any questions affecting only individual members, and that a class action is
superior to other available methods for fairly and efficiently adjudicating the controversy. The
matters pertinent to these findings include:

(A) the class members’ interests in individually controlling the prosecution or
defense of separate actions;

(B) the extent and nature of any litigation concerning the controversy already
begun by or against class members;

(Q) the desirability or undesirability of concentrating the litigation of the claims in
the particular forum; and

(D) the likely difficulties in managing a class action.
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" Federal Rule of Civil Procedure Rule 23 (c) Determination by Order Whether Class
Action to be Maintained; Notice; Judgment;Actions Conducted Partially as Class Actions

(2XA) For any class certified under Rule 23(b)(1) or (2), the court may direct
appropriate notice to the class.

(B) For any class certified under Rule 23(b)(3), the court must direct to class
members the best notice practicable under the circumstances, including individual notice to all
members who can be identified through reasonable effort. The notice must concisely and clearly
state in plain easily understood language:

- the nature of the action,

- the definition of the class certified,

- the class claims, issues, or defenses,

- that a class member may enter an appearance through counsel if the member
so desires,

- that the court will exclude from the class any member who requests exclusion,
stating when and how members may elect to be excluded, and

- the binding effect of a class judgment on class members under Rule 23(c)(3).
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#"1 Rule 23 (e ) of the Federal Rules of Civil Procedure Sayel
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' Federal Rule of Civil Procedure Rule 23 (e) Settlement, Voluntary Dismissal, or
Compromise.

(1)

(A) The court must approve any settlement, voluntary dismissal, or compromise
of the claims,issues, or defenses of a certified class.

(B) The court must direct notice in a reasonable manner to all class members
who would bebound by a proposed settlement, voluntary dismissal, or compromise.

(C) The court may approve a settlement, voluntary dismissal, or compromise
that would bind class members only after a hearing and on finding that the settlement, voluntary
dismissal, or compromise is fair, reasonable, and adequate.

(2) The parties seeking approval of a settlement, voluntary dismissal, or
compromise under Rule 23(e)(1) must file a statement identifying any agreement made in
connection with the proposed settlement, voluntary dismissal, or compromise.

(3) In an action previously certified as a class action under Rule 23(b)(3), the
court may refuse to approve a settlement unless it affords a new opportunity to request
exclusion to individual class members who had an earlier opportunity to request exclusion but
did not do so.

(4) (A) Any class member may object to a proposed settlement, voluntary
dismissal, or compromise that requires court approval under Rule 23(e)(1)(A).

(B) An objection made under Rule 23(e)(4)A) may be withdrawn only with the

court's approval.
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** Martin P. J. Kratz "Notice and Notice Regime Does Not Change Law for Obtaining
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o ANDY, "Canadian Movie Pirates Targeted in Reverse Class Action," [Online] Accessed: 14
g8y 2559. Available from: https://torrentfreak.com/canadian-movie-pirates-targeted-in-

reverse-class-action-160429/
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"Class Proceedings Act, 1992 sections 3 A defendant to two or more proceedings may, at
any stage of one of the proceedings, make a motion to a judge of the court for an order
certifying the proceedings as a class proceeding and appointing a representative plaintiff.

" Class Proceedings Act, 1992 sections 4. Any party to a proceeding against two or more
defendants may, at any stage of the proceeding, make a motion to a judge of the court for an
order certifying the proceeding as a class proceeding and appointing a representative defendant

" Class Proceedings Act, 1992 sections 5. (1) The court shall certify a class proceeding on
a motion under section 2, 3 or 4 if,

(a) the pleadings or the notice of application discloses a cause of action;

(b) there is an identifiable class of two or more persons that would be
represented by the representative plaintiff or defendant;

(c) the claims or defences of the class members raise common issues;

(d) a class proceeding would be the preferable procedure for the resolution of

the common issues; and
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(e) there is a representative plaintiff or defendant who,

(i) would fairly and adequately represent the interests of the class,

(i) has produced a plan for the proceeding that sets out a workable method of
advancing the proceeding on behalf of the class and of notifying class members of the
proceeding, and

(iii) does not have, on the common issues for the class, an interest in conflict

with the interests of other class members
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from the United States," Duke Journal Of Comparative & International Law ,pp.306-308.
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’ Harrington v. Dow Corning Corp., [1996] B.C.J. No. 734 (S.C.).
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* Vince Morabito, “Defendant Class Actions And The Right To Opt Out : Lessons For
Canada From The United States”, Duke Journal Of Comparative & International Law, Vol.

14.2004,pp.219-220.

" Class Proceedings Act, 1992 sections 8. (1) An order certifying a proceeding as a class

proceeding shall,

(a) describe the class;

(b) state the names of the representative parties;

(c) state the nature of the claims or defences asserted on behalf of the class;

(d) state the relief sought by or from the class;

(e) set out the common issues for the class; and

(f) specify the manner in which class members may opt out of the class
proceeding and a date after which class members may not opt out. 1992, c. 6, s. 8 (1).
" Class Proceedings Act, 1992 sections 9. Any member of a class involved in a class
proceeding may opt out of the proceeding in the manner and within the time specified in the

certification order. 1992, c. 6, s


http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_92c06_f.htm#s8s1
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_92c06_f.htm#s8s1
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* Vince Morabito, “Defendant Class Actions And The Right To Opt Out : Lessons For
Canada From The United States”, Duke Journal Of Comparative & International Law, Vol.
14.2004,p.221.

" Class Proceedings Act, 1992 sections 12. The court, on the motion of a party or class
member, may make any order it considers appropriate respecting the conduct of a class
proceeding to ensure its fair and expeditious determination and, for the purpose, may impose
such terms on the parties as it considers appropriate. 1992, c. 6, s. 12.

*lanF Leach, "Canada: Defendant Class Proceedings — the Class Action Joshua Tree,"

[Online] Accessed: 25 w18 2559. Available from:
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*Chippevvas of Sarnia Band v. Canada (Attorney General),(1996), 29 O.R. (3d) 549
(Gen.Div.).

"Berry v. Pulley ,(2001), 197 D.LR. (4th) 317 (S.C.J.).
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Class Proceedings Act, 1992 sections 31(2) Class members, other than the
representative party, are not liable for costs except with respect to the determination of their

own individual claims. 1992, c. 6, s. 31 (2).
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" Class Proceedings Act, 1992 sections 31. (1) In exercising its discretion with respect to
costs under subsection 131 (1) of the Courts of Justice Act, the court may consider whether the
class proceeding was a test case, raised a novel point of law or involved a matter of public

interest.
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*

Class Proceedings Act, 1992 sections 31 (2) An agreement respecting fees and
disbursements between a solicitor and a representative party is not enforceable unless approved
by the court, on the motion of the solicitor.

" Class Proceedings Act, 1992 sections 31 (4) If an agreement is not approved by the
court, the court may,

(a) determine the amount owing to the solicitor in respect of fees and
disbursements;

(b) direct a reference under the rules of court to determine the amount owing;
or

(c) direct that the amount owing be determined in any other manner.
" Class Proceedings Act, 1992 sections 33 (1) Despite the Solicitors Act and An Act
Respecting Champerty, being chapter 327 of Revised Statutes of Ontario, 1897, a solicitor and a

representative party may enter into a written agreement providing for payment of fees and

disbursements only in the event of success in a class proceeding.
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" Class Proceedings Act, 1992 sections 33 (4) An agreement under subsection (1) may
permit the solicitor to make a motion to the court to have his or her fees increased by a
multiplier.

. Benjamin Alarie, "Rethinking the Approval of Class Counsel's Fees in Ontario Class

Actions," Canadian Class Action Review. Vol. 4(2007),p.20.
* Steven Rosenhek and Jennifer Mercanti, The Canadian Institute Conference Litigating

Class Action, Report No.,p.4.
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" ibid.,pp.6-7.

o Alarie, B., "Rethinking the Approval of Class Counsel's Fees in Ontario Class Actions,’

Canadian Class Action Review: p.20.
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’ Thillens, Inc v. Community Currency Exchange Association of Illinois 97 F.R.D. 668, 678 —
1983.



142

v
IS 4 1 1 1 a LY (% !

wananildensdvesfununguiendudesdedediafeatuiungu

Y 9 9

(Typical of The Defenses) a1y Rule 23 (a) (3) Jafuteulvusznmsddvesnisdniuad

o

I va

Tngrudunu Wesnmngunuiivesednlusuuiieddunquudigunuiazudiuniiaves

&

audnnguuazaniuniiieUsslovivenguetiuiud

agslsinu dorediununguiednasidusgraferiuvengy

a Y

(Typical of Defenses) lidndusealudodedimilouiuegvanysal ieusiivesiagi

£ =2 o [ Y a a v @ £9
ﬂa’lﬂﬂﬁﬂﬂu‘waﬂzﬂ’]LUUﬂWIUGLULLUQVIWQLﬂEJ’JﬂUﬂL‘WEN‘W@LLﬁ’J

Y-V 1

WiaUuiuiiegennd1eiy asnuinteseduadinuinaemnileuiu

naudnaglunisendesiod

MN13NTENVBIT NS UUYOUMENNUEkAZUE5I1N15n T2
vosmuliidunsynuianianisdn fedgununauuazaudnnaunnauldonodiduieniuiv

nauudr . a@eandesiy Rule 23 (a) (3)

]
aaa o a

venanilunsdffimssuiuafuuunduisinalanduazdiesuas(
Bilateral Class Action) maluanszeuinldfiansandeseniemsedeneduasiunuiiiu
pgafefufungu (Typical of The Claims or Defenses) Tagld “naufanandoulediunns
#91500Af" (Juridical link doctrine) Ao naufiiendosiunnuduiugseninsdnasmnnnin
aosruduludaiisnmsssfudefinvlunmadefulaenunisinsanaimduafiieatu’™

Tneunfudanmsflessnasanesiutuduafiortutu Tandasdosd
Fofinmsuluyauianisilosedi(cause of action) fudnasyngau wilidesniuaesusznis

Mwdinlandagldsuanudensandiasiisawanuieinaunsasidunfiuunguiurig

as kAL

U52NI5u50 LHDAMULASNENINUANANITNLANA LA SULNAL1INNNS

nspihiiursensuiudeaaveshednaenau

109 a o a = ' '3 aa I3 £
3U9) U]QJ}ﬁU?fU, "ﬂ'ﬁ@ﬂLu‘HﬂﬂLLUUﬂaﬁiﬂu3¥UUﬂ{]V1ﬂUﬂ@llllﬂua@'lLLaB"U'Jaaﬂ’J," WU 44.

Ho Sperling, M., "Juridical Link" Leads to Certification of Class Action by the North Carolina

Business Court."
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Civil Procedure and Article li,"_University of Chicago L aw Review: ,pp.1347-1348.
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for the Unwary Corporation.”.
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" The Class Proceedings Act, 1992 section 5 (b) there is an identifiable class of two or
more persons that would be represented by the representative plaintiff or defendant;

" The Class Proceedings Act, 1992 section 5 (d) a class proceeding would be the

preferable procedure for the resolution of the common issues; and
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Rule 23. (g) Class Counsel.
(1) Appointing Class Counsel. Unless a statute provides otherwise, a court that
certifies a class must appoint class counsel. In appointing class counsel, the court:
(A) must consider:
(i) the work counsel has done in identifying or investigating potential
claims in the action;
(i) counsel's experience in handling class actions, other complex
litigation, and the types of claims asserted in the action;
(iii) counsel's knowledge of the applicable law; and
(iv) the resources that counsel will commit to representing the class;
(B) may consider any other matter pertinent to counsel's ability to fairly and

adequately represent the interests of the class;
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Us1n9A1al Class Proceedings Act, 1992 section 5 (1)(e) nanfe fununguunieauas

" The Class Proceedings Act, 1992 section 5 (1) The court shall certify a class proceeding
on a motion under section 2, 3 or 4 if,
(e) there is a representative plaintiff or defendant who,

(i) would fairly and adequately represent the interests of the class,
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(ii) has produced a plan for the proceeding that sets out a workable method of
advancing the proceeding on behalf of the class and of notifying class members of the
proceeding, and

(iii) does not have, on the common issues for the class, an interest in conflict

with the interests of other class members. 1992, c. 6, s. 5 (1).
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" Class Proceedings Act, 1992 sections 8. (1) An order certifying a proceeding as a class

proceeding shall,

(a) describe the class;

(b) state the names of the representative parties;

(c) state the nature of the claims or defences asserted on behalf of the class;

(d) state the relief sought by or from the class;

(e) set out the common issues for the class; and

(f) specify the manner in which class members may opt out of the class
proceeding and a date after which class members may not opt out. 1992, c. 6, s. 8 (1).
" Class Proceedings Act, 1992 sections 9. Any member of a class involved in a class
proceeding may opt out of the proceeding in the manner and within the time specified in the

certification order. 1992, c. 6, s
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http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_92c06_f.htm#s8s1
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Class Proceedings Act, 1992 sections 12. The court, on the motion of a party or class
member, may make any order it considers appropriate respecting the conduct of a class
proceeding to ensure its fair and expeditious determination and, for the purpose, may impose

such terms on the parties as it considers appropriate. 1992, c. 6, s. 12.

Berry v. Pulley ,(2001), 197 D.L.R. (4th) 317 (S.C.J.).
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Class Proceedings Act, 1992 sections 33 (1) Despite the Solicitors Act and An Act
Respecting Champerty, being chapter 327 of Revised Statutes of Ontario, 1897, a solicitor and a
representative party may enter into a written agreement providing for payment of fees and
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H Alarie, B., "Rethinking the Approval of Class Counsel's Fees in Ontario Class Actions,"

Canadian Class Action Review: p.20.
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AANUIN N.

Federal Rules of Civil Procedure Rule 23

(@) Prerequisites. One or more members of a class may sue or be sued as
representative parties on behalf of all members only if:

(1) the class is so numerous that joinder of all members is impracticable;

(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are typical of the
claims or defenses of the class; and

(4) the representative parties will fairly and adequately protect the interests

of the class.

(b) Types of Class Actions. A class action may be maintained if Rule 23(a) is
satisfied and if:

(1) prosecuting separate actions by or against individual class members would
create a risk of:

(A) inconsistent or varying adjudications with respect to individual class
members that would establish incompatible standards of conduct for the
party opposing the class; or

(B) adjudications with respect to individual class members that, as a
practical matter, would be dispositive of the interests of the other members
not parties to the individual adjudications or would substantially impair or
impede their ability to protect their interests;

(2) the party opposing the class has acted or refused to act on grounds that
apply cenerally to the class, so that final injunctive relief or corresponding
declaratory relief is appropriate respecting the class as a whole; or

(3) the court finds that the questions of law or fact common to class

members predominate over any questions affecting only individual members, and


https://www.law.cornell.edu/rules/frcp/rule_23#rule_23_a
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that a class action is superior to other available methods for fairly and efficiently
adjudicating the controversy. The matters pertinent to these findings include:

(A) the class members’ interests in individually controlling the prosecution or
defense of separate actions;

(B) the extent and nature of any litigation concerning the controversy already
begun by or against class members;

(O) the desirability or undesirability of concentrating the litigation of the
claims in the particular forum; and

(D) the likely difficulties in managing a class action.

(c) Certification Order; Notice to Class Members;, Judgment; Issues Classes;
Subclasses.
(1) Certification Order.

(A) Time to Issue. At an early practicable time after a person sues or is
sued as a class representative, the court must determine by order whether to
certify the action as a class action.

(B) Defining the Class; Appointing Class Counsel. An order that certifies
a class action must define the class and the class claims, issues, or defenses,
and must appoint class counsel under Rule 23(g).

(O) Altering or Amending the Order. An order that grants or denies
class certification may be altered or amended before final judgment.

(2) Notice.

(A) For (b)1) or (b)2) Classes. For any class certified under Rule
23(b)(1) or (b)(2), the court may direct appropriate notice to the class.

(B) For (b)(3) Classes. For any class certified under Rule 23(b)(3), the
court must direct to class members the best notice that is practicable under
the circumstances, including individual notice to all members who can be
identified through reasonable effort. The notice must clearly and concisely
state in plain, easily understood language:

(i) the nature of the action;


https://www.law.cornell.edu/rules/frcp/rule_23#rule_23_g
https://www.law.cornell.edu/rules/frcp/rule_23#rule_23_b_1
https://www.law.cornell.edu/rules/frcp/rule_23#rule_23_b_1
https://www.law.cornell.edu/rules/frcp/rule_23#rule_23_b_2
https://www.law.cornell.edu/rules/frcp/rule_23#rule_23_b_3
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(i) the definition of the class certified;
(i) the class claims, issues, or defenses;
(iv) that a class member may enter an appearance through an
attorney if the member so desires;
(v) that the court will exclude from the class any member who
requests exclusion;
(Vi) the time and manner for requesting exclusion; and
(vii) the binding effect of a class judgment on members
under Rule 23(c)(3).
(3) Judgment. Whether or not favorable to the class, the judgment in a class
action must:
(A) for any class certified under Rule 23(b)1) or (b)(2), include and
describe those whom the court finds to be class members; and
(B) for any class certified under Rule 23(b)(3), include and specify or
describe those to whom the Rule 23(c)(2) notice was directed, who have not
requested exclusion, and whom the court finds to be class members.
(4) Particular Issues. When appropriate, an action may be brought or
maintained as a class action with respect to particular issues.
(5) Subclasses. When appropriate, a class may be divided into subclasses that

are each treated as a class under this rule.

(d) CONDUCTING THE ACTION.
(1) In General. In conducting an action under this rule, the court may issue

orders that:
(A) determine the course of proceedings or prescribe measures to
prevent undue repetition or complication in presenting evidence or
argument;
(B) require—to protect class members and fairly conduct the action—
giving appropriate notice to some or all class members of:

(i) any step in the action;

(i) the proposed extent of the judgment; or


https://www.law.cornell.edu/rules/frcp/rule_23#rule_23_c_3
https://www.law.cornell.edu/rules/frcp/rule_23#rule_23_b_1
https://www.law.cornell.edu/rules/frcp/rule_23#rule_23_b_2
https://www.law.cornell.edu/rules/frcp/rule_23#rule_23_b_3
https://www.law.cornell.edu/rules/frcp/rule_23#rule_23_c_2
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(iii) the members’ opportunity to signify whether they consider
the representation fair and adequate, to intervene and present
claims or defenses, or to otherwise come into the action;
(C) impose conditions on the representative parties or on intervenors;
(D) require that the pleadings be amended to eliminate allegations
about representation of absent persons and that the action proceed
accordingly; or
(E) deal with similar procedural matters.
(2) Combining and Amending Orders. An order under Rule 23(d)(1) may be
altered or amended from time to time and may be combined with an order

under Rule 16.

(e) SETTLEMENT, VOLUNTARY DISMISSAL, OR COMPROMISE. The claims, issues, or defenses
of a certified class may be settled, voluntarily dismissed, or compromised only with
the court's approval. The following procedures apply to a proposed settlement,
voluntary dismissal, or compromise:
(1) The court must direct notice in a reasonable manner to all class members
who would be bound by the proposal.
(2) If the proposal would bind class members, the court may approve it only
after a hearing and on finding that it is fair, reasonable, and adequate.
(3) The parties seeking approval must file a statement identifying any
agreement made in connection with the proposal.
(4) If the class action was previously certified under Rule 23(b)(3), the court
may refuse to approve a settlement unless it affords a new opportunity to
request exclusion to individual class members who had an earlier opportunity
to request exclusion but did not do so.
(5) Any class member may object to the proposal if it requires court approval
under this subdivision (e); the objection may be withdrawn only with the

court's approval.


https://www.law.cornell.edu/rules/frcp/rule_23#rule_23_d_1
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(f) APPEALS. A court of appeals may permit an appeal from an order granting or
denying class-action certification under this rule if a petition for permission to
appeal is filed with the circuit clerk within 14 days after the order is entered.
An appeal does not stay proceedings in the district court unless the district

judge or the court of appeals so orders.

(g) CLASS COUNSEL.

(1) Appointing Class Counsel. Unless a statute provides otherwise, a court
that certifies a class must appoint class counsel. In appointing class counsel, the
court:

(A) must consider:
(i) the work counsel has done in identifying or investigating
potential claims in the action;
(i) counsel's experience in handling class actions, other
complex litigation, and the types of claims asserted in the
action;
(iii) counsel's knowledge of the applicable law; and
(iv) the resources that counsel will commit to representing the
class;
(B) may consider any other matter pertinent to counsel's ability to
fairly and adequately represent the interests of the class;
(C) may order potential class counsel to provide information on any
subject pertinent to the appointment and to propose terms for
attorney's fees and nontaxable costs;
(D) may include in the appointing order provisions about the award of
attorney's fees or nontaxable costs under Rule 23(h); and
(E) may make further orders in connection with the appointment.

(2) Standard  for Appointing Class Counsel. When one applicant seeks

appointment as class counsel, the court may appoint that applicant only if the

applicant is adequate under Rule 23(g)(1) and (4). If more than one adequate


https://www.law.cornell.edu/rules/frcp/rule_23#rule_23_h
https://www.law.cornell.edu/rules/frcp/rule_23#rule_23_g_1
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applicant seeks appointment, the court must appoint the applicant best able to
represent the interests of the class.
(3) Interim Counsel. The court may designate interim counsel to act on behalf
of a putative class before determining whether to certify the action as a class action.
(4) Duty of Class Counsel. Class counsel must fairly and adequately represent

the interests of the class.

(h) ATTORNEY'S FEES AND NONTAXABLE COSTS. In a certified class action, the court may
award reasonable attorney's fees and nontaxable costs that are authorized by law or
by the parties’ agreement. The following procedures apply:
(1) A claim for an award must be made by motion under Rule 54(d)(2),
subject to the provisions of this subdivision (h), at a time the court sets.
Notice of the motion must be served on all parties and, for motions by class
counsel, directed to class members in a reasonable manner.
(2) A class member, or a party from whom payment is sought, may object to
the motion.
(3) The court may hold a hearing and must find the facts and state its legal
conclusions under Rule 52(a).
(4) The court may refer issues related to the amount of the award to a

special master or a magistrate judge, as provided in Rule 54(d)(2)(D).


https://www.law.cornell.edu/rules/frcp/rule_23#rule_54_d_2
https://www.law.cornell.edu/rules/frcp/rule_23#rule_52_a
https://www.law.cornell.edu/rules/frcp/rule_23#rule_54_d_2_D
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AMARUIN V.

Class Proceedings Act, 1992

Definitions
1. In this Act,
“common issues” means,
(@) common but not necessarily identical issues of fact, or
(b) common but not necessarily identical issues of law that arise from
common but not necessarily identical facts; (“questions communes”)
“court” means the Ontario Court (General Division) but does not include the
Small Claims Court; (“tribunal”)
“defendant” includes a respondent; (“défendeur”)

“plaintiff” includes an applicant. (“demandeur”) 1992, c. 6, s. 1.

Plaintiff’s class proceeding
2. (1) One or more members of a class of persons may commence a
proceeding in the court on behalf of the members of the class. 1992, c. 6,

s. 2 (1).

Motion for certification
(2) A person who commences a proceeding under subsection (1) shall make a
motion to a judge of the court for an order certifying the proceeding as a
class proceeding and appointing the person representative plaintiff. 1992, c. 6,

s. 2 (2).

Idem
(3) A motion under subsection (2) shall be made,

(a) within ninety days after the later of,
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(i) the date on which the last statement of defence, notice of
intent to defend or notice of appearance is delivered, and

(i) the date on which the time prescribed by the rules of court
for delivery of the last statement of defence, notice of intent
to defend or a notice of appearance expires without its being
delivered; or

(b) subsequently, with leave of the court. 1992, c. 6, s. 2 (3).

Defendant’s class proceeding

3. A defendant to two or more proceedings may, at any stage of one of the
proceedings, make a motion to a judge of the court for an order certifying the
proceedings as a class proceeding and appointing a representative plaintiff. 1992,

c. 6,s. 3.

Classing defendants

4. Any party to a proceeding against two or more defendants may, at any
stage of the proceeding, make a motion to a judge of the court for an order certifying
the proceeding as a class proceeding and appointing a representative defendant.

1992, c. 6, s. 4.

Certification
5. (1) The court shall certify a class proceeding on a motion under section 2,
3 or 4 if,
(a) the pleadings or the notice of application discloses a cause of
action;
(b) there is an identifiable class of two or more persons that would be
represented by the representative plaintiff or defendant;

(c) the claims or defences of the class members raise common issues;
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(d) a class proceeding would be the preferable procedure for the
resolution of the common issues; and
(e) there is a representative plaintiff or defendant who,
(i) would fairly and adequately represent the interests of the
class,
(i) has produced a plan for the proceeding that sets out a
workable method of advancing the proceeding on behalf of
the class and of notifying class members of the proceeding,
and
(i) does not have, on the common issues for the class, an
interest in conflict with the interests of other class members.

1992, c. 6, s. 5 (1).

Idem, subclass protection
(2) Despite subsection (1), where a class includes a subclass whose members
have claims or defences that raise common issues not shared by all the class
members, so that, in the opinion of the court, the protection of the interests of the
subclass members requires that they be separately represented, the court shall not
certify the class proceeding unless there is a representative plaintiff or defendant
who,
(a) would fairly and adequately represent the interests of the subclass;
(b) has produced a plan for the proceeding that sets out a workable
method of advancing the proceeding on behalf of the subclass and of
notifying subclass members of the proceeding; and
(c) does not have, on the common issues for the subclass, an interest
in conflict with the interests of other subclass members. 1992, c. 6,

s. 5(2).

Evidence as to size of class
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(3) Each party to a motion for certification shall, in an affidavit filed for use on
the motion, provide the party’s best information on the number of members in the
class. 1992, c. 6, s. 5 (3).

Adjournments
(4) The court may adjourn the motion for certification to permit the parties to

amend their materials or pleadings or to permit further evidence. 1992, c. 6, s. 5 (4).

Certification not a ruling on merits
(5) An order certifying a class proceeding is not a determination of the merits

of the proceeding. 1992, c. 6, s. 5 (5).

Certain matters not bar to certification
6. The court shall not refuse to certify a proceeding as a class proceeding

solely on any of the following grounds:
1. The relief claimed includes a claim for damages that would require
individual assessment after determination of the common issues.
2. The relief claimed relates to separate contracts involving different
class members.
3. Different remedies are sought for different class members.
4. The number of class members or the identity of each class member
is not known.
5. The class includes a subclass whose members have claims or
defences that raise common issues not shared by all class members.

1992, c. 6, s. 6.

Refusal to certify: proceeding may continue in altered form

7. Where the court refuses to certify a proceeding as a class proceeding, the
court may permit the proceeding to continue as one or more proceedings between
different parties and, for the purpose, the court may,

(a) order the addition, deletion or substitution of parties;
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(b) order the amendment of the pleadings or notice of application;
and
(c) make any further order that it considers appropriate. 1992, c. 6,

s. 1.

Contents of certification order
8. (1) An order certifying a proceeding as a class proceeding shall,
(a) describe the class;
(b) state the names of the representative parties;
(c) state the nature of the claims or defences asserted on behalf of
the class;
(d) state the relief sought by or from the class;
(e) set out the common issues for the class; and
(f) specify the manner in which class members may opt out of the
class proceeding and a date after which class members may not opt

out. 1992, c. 6, s. 8 (1).

Subclass protection

(2) Where a class includes a subclass whose members have claims or
defences that raise common issues not shared by all the class members, so that, in
the opinion of the court, the protection of the interests of the subclass members
requires that they be separately represented, subsection (1) applies with necessary

modifications in respect of the subclass. 1992, c. 6, s. 8 (2).

Amendment of certification order
(3) The court, on the motion of a party or class member, may amend an

order certifying a proceeding as a class proceeding. 1992, c. 6, s. 8 (3).

Opting out
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9. Any member of a class involved in a class proceeding may opt out of the
proceeding in the manner and within the time specified in the certification order.
1992, c. 6, 5. 9.

Where it appears conditions for certification not satisfied

10. (1) On the motion of a party or class member, where it appears to the
court that the conditions mentioned in subsections 5 (1) and (2) are not satisfied with
respect to a class proceeding, the court may amend the certification order, may
decertify the proceeding or may make any other order it considers appropriate. 1992,

c. 6,s.10(1).

Proceeding may continue in altered form
(2) Where the court makes a decertification order under subsection (1), the
court may permit the proceeding to continue as one or more proceedings between

different parties. 1992, c. 6, s. 10 (2).

Powers of court
(3) For the purposes of subsections (1) and (2), the court has the powers set

out in clauses 7 (a) to (c). 1992, c. 6, s. 10 (3).

Stages of class proceedings
11. (1) Subject to section 12, in a class proceeding,
(@) common issues for a class shall be determined together;
(b) common issues for a subclass shall be determined together; and
(c) individual issues that require the participation of individual class
members shall be determined individually in accordance with sections

24 and 25. 1992, c. 6, s. 11 (1).

Separate judgments
(2) The court may give judgment in respect of the common issues and

separate judgments in respect of any other issue. 1992, c. 6, s. 11 (2).
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Court may determine conduct of proceeding

12. The court, on the motion of a party or class member, may make any
order it considers appropriate respecting the conduct of a class proceeding to ensure
its fair and expeditious determination and, for the purpose, may impose such terms

on the parties as it considers appropriate. 1992, c. 6, s. 12.

Court may stay any other proceeding
13. The court, on its own initiative or on the motion of a party or class
member, may stay any proceeding related to the class proceeding before it, on such

terms as it considers appropriate. 1992, c. 6, s. 13.

Participation of class members

14.(1) In order to ensure the fair and adequate representation of the
interests of the class or any subclass or for any other appropriate reason, the court
may, at any time in a class proceeding, permit one or more class members to

participate in the proceeding. 1992, c. 6, s. 14 (1).

Idem
(2) Participation under subsection (1) shall be in whatever manner and on
whatever terms, including terms as to costs, the court considers appropriate. 1992,

C. 6,s. 14 (2).

Discovery
Discovery of parties

15. (1) Parties to a class proceeding have the same rights of discovery under
the rules of court against one another as they would have in any other proceeding.

1992, c. 6, s. 15 (1).
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Discovery of class members with leave
(2) After discovery of the representative party, a party may move for

discovery under the rules of court against other class members. 1992, c. 6, s. 15 (2).

Idem
(3) In deciding whether to grant leave to discover other class members, the

court shall consider,
(a) the stage of the class proceeding and the issues to be determined
at that stage;
(b) the presence of subclasses;
(c) whether the discovery is necessary in view of the claims or
defences of the party seeking leave;
(d) the approximate monetary value of individual claims, if any;
(e) whether discovery would result in oppression or in undue
annoyance, burden or expense for the class members sought to be
discovered; and

(f) any other matter the court considers relevant. 1992, c. 6, s. 15 (3).

Idem
(4) A class member is subject to the same sanctions under the rules of court

as a party for failure to submit to discovery. 1992, c. 6, s. 15 (4).

Examination of class members before a motion or application
16. (1) A party shall not require a class member other than a representative
party to be examined as a witness before the hearing of a motion or application,

except with leave of the court. 1992, c. 6, s. 16 (1).

Idem
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(2) Subsection 15 (3) applies with necessary modifications to a decision
whether to grant leave under subsection (1). 1992, c. 6, s. 16 (2).
Notice of certification

17. (1) Notice of certification of a class proceeding shall be given by the
representative party to the class members in accordance with this section. 1992, c. 6,

s. 17 (1).

Court may dispense with notice
(2) The court may dispense with notice if, having regard to the factors set out

in subsection (3), the court considers it appropriate to do so. 1992, c. 6, s. 17 (2).

Order respecting notice
(3) The court shall make an order setting out when and by what means
notice shall be given under this section and in so doing shall have regard to,
(a) the cost of giving notice;
(b) the nature of the relief sought;
(c) the size of the individual claims of the class members;
(d) the number of class members;
(e) the places of residence of class members; and

(f) any other relevant matter. 1992, c. 6, s. 17 (3).

Idem
(4) The court may order that notice be given,
(a) personally or by mail;
(b) by posting, advertising, publishing or leafleting;
(c) by individual notice to a sample group within the class; or
(d) by any means or combination of means that the court considers

appropriate. 1992, c. 6, s. 17 (4).
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Idem
(5) The court may order that notice be given to different class members by
different means. 1992, c. 6, s. 17 (5).
Contents of notice
(6) Notice under this section shall, unless the court orders otherwise,

(a) describe the proceeding, including the names and addresses of the
representative parties and the relief sought;
(b) state the manner by which and time within which class members
may opt out of the proceeding;
(c) describe the possible financial consequences of the proceeding to
class members;
(d) summarize any agreements between representative parties and
their solicitors respecting fees and disbursements;
(e) describe any counterclaim being asserted by or against the class,
including the relief sought in the counterclaim;
(f) state that the judgment, whether favourable or not, will bind all
class members who do not opt out of the proceeding;
(g) describe the right of any class member to participate in the
proceeding;
(h) give an address to which class members may direct inquiries about
the proceeding; and
(i) give any other information the court considers appropriate. 1992,

c. 6,s.17 (6).

Solicitations of contributions
(7) With leave of the court, notice under this section may include a
solicitation of contributions from class members to assist in paying solicitor’s fees

and disbursements. 1992, c. 6, s. 17 (7).



221

Notice where individual participation is required

18. (1) When the court determines common issues in favour of a class and
considers that the participation of individual class members is required to determine
individual issues, the representative party shall give notice to those members in

accordance with this section. 1992, c. 6, s. 18 (1).

Idem
(2) Subsections 17 (3) to (5) apply with necessary modifications to notice

given under this section. 1992, c. 6, s. 18 (2).

Contents of notice
(3) Notice under this section shall,

(a) state that common issues have been determined in favour of the
class;
(b) state that class members may be entitled to individual relief;
(c) describe the steps to be taken to establish an individual claim;
(d) state that failure on the part of a class member to take those
steps will result in the member not being entitled to assert an
individual claim except with leave of the court;
(e) give an address to which class members may direct inquiries about
the proceeding; and
(f) give any other information that the court considers appropriate.

1992, c. 6,s. 18 (3).

Notice to protect interests of affected persons
19. (1) At any time in a class proceeding, the court may order any party to
give such notice as it considers necessary to protect the interests of any class

member or party or to ensure the fair conduct of the proceeding. 1992, c. 6, s. 19 (1).
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Idem
(2) Subsections 17 (3) to (5) apply with necessary modifications to notice

given under this section. 1992, c. 6, s. 19 (2).

Approval of notice by the court
20. A notice under section 17, 18 or 19 shall be approved by the court before
it is given. 1992, c. 6, s. 20.

Delivery of notice
21. The court may order a party to deliver, by whatever means are available
to the party, the notice required to be given by another party under section 17, 18 or

19, where that is more practical. 1992, c. 6, s. 21.

Costs of notice
22. (1) The court may make any order it considers appropriate as to the costs
of any notice under section 17, 18 or 19, including an order apportioning costs

among parties. 1992, c. 6, s. 22 (1).

Idem
(2) In making an order under subsection (1), the court may have regard to the

different interests of a subclass. 1992, c. 6, s. 22 (2).

Statistical evidence

23. (1) For the purposes of determining issues relating to the amount or
distribution of a monetary award under this Act, the court may admit as evidence
statistical information that would not otherwise be admissible as evidence, including
information derived from sampling, if the information was compiled in accordance
with principles that are generally accepted by experts in the field of statistics. 1992,
C. 6,s.23(1).
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Idem

(2) A record of statistical information purporting to be prepared or published
under the authority of the Parliament of Canada or the legislature of any province or
territory of Canada may be admitted as evidence without proof of its authenticity.

1992, c. 6, 5. 23 (2).

Notice
(3) Statistical information shall not be admitted as evidence under this
section unless the party seeking to introduce the information has,
(a) given reasonable notice of it to the party against whom it is to be
used, together with a copy of the information;
(b) complied with subsections (4) and (5); and
(c) complied with any requirement to produce documents under

subsection (7). 1992, c. 6, s. 23 (3).

Contents of notice
(4) Notice under this section shall specify the source of any statistical

information sought to be introduced that,
(a) was prepared or published under the authority of the Parliament
of Canada or the legislature of any province or territory of Canada;
(b) was derived from market quotations, tabulations, lists, directories
or other compilations generally used and relied on by members of
the public; or
(c) was derived from reference material generally used and relied on

by members of an occupational group. 1992, c. 6, s. 23 (4).

Idem
(5) Except with respect to information referred to in subsection (4), notice

under this section shall,
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(a) specify the name and qualifications of each person who supervised
the preparation of statistical information sought to be introduced; and
(b) describe any documents prepared or used in the course of
preparing the statistical information sought to be introduced. 1992,

C. 6,s.23(5).

Cross-examination

(6) A party against whom statistical information is sought to be introduced
under this section may require, for the purposes of cross-examination, the
attendance of any person who supervised the preparation of the information. 1992,

C. 6,5s. 23 (6).

Production of documents

(7) Except with respect to information referred to in subsection (4), a party
against whom statistical information is sought to be introduced under this section
may require the party seeking to introduce it to produce for inspection any
document that was prepared or used in the course of preparing the information,
unless the document discloses the identity of persons responding to a survey who

have not consented in writing to the disclosure. 1992, c. 6, s. 23 (7).

Aggregate assessment of monetary relief
24. (1) The court may determine the aggregate or a part of a defendant’s
liability to class members and give judgment accordingly where,
(a) monetary relief is claimed on behalf of some or all class members;
(b) no questions of fact or law other than those relating to the
assessment of monetary relief remain to be determined in order to
establish the amount of the defendant’s monetary liability; and
(c) the aggregate or a part of the defendant’s liability to some or all
class members can reasonably be determined without proof by

individual class members. 1992, c. 6, s. 24 (1).
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Average or proportional application
(2) The court may order that all or a part of an award under subsection (1) be
applied so that some or all individual class members share in the award on an

average or proportional basis. 1992, c. 6, s. 24 (2).

Idem

(3) In deciding whether to make an order under subsection (2), the court shall
consider whether it would be impractical or inefficient to identify the class members
entitled to share in the award or to determine the exact shares that should be

allocated to individual class members. 1992, c. 6, s. 24 (3).

Court to determine whether individual claims need to be made
(4) When the court orders that all or a part of an award under subsection (1)
be divided among individual class members, the court shall determine whether

individual claims need to be made to give effect to the order. 1992, c. 6, s. 24 (4).

Procedures for determining claims
(5) Where the court determines under subsection (4) that individual claims
need to be made, the court shall specify procedures for determining the claims.

1992, c. 6, 5. 24 (5).

Idem
(6) In specifying procedures under subsection (5), the court shall minimize the
burden on class members and, for the purpose, the court may authorize,
(a) the use of standardized proof of claim forms;

(b) the receipt of affidavit or other documentary evidence; and
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(c) the auditing of claims on a sampling or other basis. 1992, c. 6,

s. 24 (6).

Time limits for making claims
(7) When specifying procedures under subsection (5), the court shall set a
reasonable time within which individual class members may make claims under this

section. 1992, c. 6, s. 24 (7).

Idem
(8) A class member who fails to make a claim within the time set under
subsection (7) may not later make a claim under this section except with leave of

the court. 1992, c. 6, s. 24 (8).

Extension of time
(9) The court may give leave under subsection (8) if it is satisfied that,
(a) there are apparent grounds for relief;
(b) the delay was not caused by any fault of the person seeking the
relief; and
(c) the defendant would not suffer substantial prejudice if leave were

given. 1992, c. 6, s. 24 (9).

Court may amend subs. (1) judgment
(10) The court may amend a judgment given under subsection (1) to give
effect to a claim made with leave under subsection (8) if the court considers it

appropriate to do so. 1992, c. 6, s. 24 (10).

Individual issues
25. (1) When the court determines common issues in favour of a class and

considers that the participation of individual class members is required to determine
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individual issues, other than those that may be determined under section 24, the

court may,

(a) determine the issues in further hearings presided over by the judge
who determined the common issues or by another judge of the court;
(b) appoint one or more persons to conduct a reference under the
rules of court and report back to the court; and

(c) with the consent of the parties, direct that the issues be

determined in any other manner. 1992, c. 6, s. 25 (1).

Directions as to procedure

(2) The court shall give any necessary directions relating to the procedures to

be followed in conducting hearings, inquiries and determinations under subsection

(1), including directions for the purpose of achieving procedural conformity. 1992,

C. 6,s.25(2).

Idem

(3) In giving directions under subsection (2), the court shall choose the least

expensive and most expeditious method of determining the issues that is consistent

with justice to class members and the parties and, in so doing, the court may,

(a) dispense with any procedural step that it considers unnecessary;
and

(b) authorize any special procedural steps, including steps relating to
discovery, and any special rules, including rules relating to admission
of evidence and means of proof, that it considers appropriate. 1992,

C. 6,s.25(3).

Time limits for making claims

(4) The court shall set a reasonable time within which individual class

members may make claims under this section. 1992, c. 6, s. 25 (4).
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Idem

(5) A class member who fails to make a claim within the time set under
subsection (4) may not later make a claim under this section except with leave of
the court. 1992, c. 6, s. 25 (5).
Extension of time

(6) Subsection 24 (9) applies with necessary modifications to a decision

whether to give leave under subsection (5). 1992, c. 6, s. 25 (6).

Determination under cl. (1)(c) deemed court order
(7) A determination under clause (1) (c) is deemed to be an order of the

court. 1992, c. 6, s. 25 (7).

Judgment distribution
26. (1) The court may direct any means of distribution of amounts awarded

under section 24 or 25 that it considers appropriate. 1992, c. 6, s. 26 (1).

Idem
(2) In giving directions under subsection (1), the court may order that,

(a) the defendant distribute directly to class members the amount of
monetary relief to which each class member is entitled by any means
authorized by the court, including abatement and credit;

(b) the defendant pay into court or some other appropriate depository
the total amount of the defendant’s liability to the class until further
order of the court; and

(c) any person other than the defendant distribute directly to class
members the amount of monetary relief to which each member is

entitled by any means authorized by the court. 1992, c. 6, s. 26 (2).

Idem
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(3) In deciding whether to make an order under clause (2) (a), the court shall
consider whether distribution by the defendant is the most practical way of
distributing the award for any reason, including the fact that the amount of monetary
relief to which each class member is entitled can be determined from the records of
the defendant. 1992, c. 6, s. 26 (3).

Idem

(4) The court may order that all or a part of an award under section 24 that
has not been distributed within a time set by the court be applied in any manner
that may reasonably be expected to benefit class members, even though the order
does not provide for monetary relief to individual class members, if the court is
satisfied that a reasonable number of class members who would not otherwise

receive monetary relief would benefit from the order. 1992, c. 6, s. 26 (4).

Idem
(5) The court may make an order under subsection (4) whether or not all
class members can be identified or all of their shares can be exactly determined.

1992, c. 6, s. 26 (5).

Idem
(6) The court may make an order under subsection (4) even if the order
would benefit,
(a) persons who are not class members; or
(b) persons who may otherwise receive monetary relief as a result of

the class proceeding. 1992, c. 6, s. 26 (6).

Supervisory role of the court

(7) The court shall supervise the execution of judgments and the distribution
of awards under section 24 or 25 and may stay the whole or any part of an
execution or distribution for a reasonable period on such terms as it considers

appropriate. 1992, c. 6, s. 26 (7).
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Payment of awards
(8) The court may order that an award made under section 24 or 25 be paid,
(@) in a lump sum, forthwith or within a time set by the court; or
(b) in instalments, on such terms as the court considers appropriate.

1992, c. 6, 5. 26 (8).

Costs of distribution

(9) The court may order that the costs of distribution of an award under
section 24 or 25, including the costs of notice associated with the distribution and
the fees payable to a person administering the distribution, be paid out of the
proceeds of the judgment or may make such other order as it considers appropriate.

1992, c. 6, 5. 26 (9).

Return of unclaimed amounts

(10) Any part of an award for division among individual class members that
remains unclaimed or otherwise undistributed after a time set by the court shall be
returned to the party against whom the award was made, without further order of

the court. 1992, c. 6, s. 26 (10).

Judgment on common issues
27. (1) A judgment on common issues of a class or subclass shall,
(a) set out the common issues;
(b) name or describe the class or subclass members;
(c) state the nature of the claims or defences asserted on behalf of
the class or subclass; and

(d) specify the relief granted. 1992, c. 6, s. 27 (1).

Effect of judgment on common issues

(2) A judgment on common issues of a class or subclass does not bind,
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(a) a person who has opted out of the class proceeding; or
(b) a party to the class proceeding in any subsequent proceeding
between the party and a person mentioned in clause (a). 1992, c. 6,
s. 27 (2).
Idem
(3) A judgment on common issues of a class or subclass binds every class
member who has not opted out of the class proceeding, but only to the extent that
the judgment determines commmon issues that,
(a) are set out in the certification order;
(b) relate to claims or defences described in the certification order;
and
(c) relate to relief sought by or from the class or subclass as stated in
the
certification order. 1992, c. 6, s. 27 (3).

Limitations
28. (1) Subject to subsection (2), any limitation period applicable to a cause

of action asserted in a class proceeding is suspended in favour of a class member on
the commencement of the class proceeding and resumes running against the class
member when,

(a) the member opts out of the class proceeding;

(b) an amendment that has the effect of excluding the member from

the class is made to the certification order;

(c) a decertification order is made under section 10;

(d) the class proceeding is dismissed without an adjudication on the

merits;

(e) the class proceeding is abandoned or discontinued with the

approval of the court; or

(f) the class proceeding is settled with the approval of the court,

unless the settlement provides otherwise. 1992, c. 6, s. 28 (1).
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Idem

(2) Where there is a right of appeal in respect of an event described in
clauses (1) (a) to (f), the limitation period resumes running as soon as the time for
appeal has expired without an appeal being commenced or as soon as any appeal

has been finally disposed of. 1992, c. 6, s. 28 (2).

Discontinuance, abandonment and settlement

29. (1) A proceeding commenced under this Act and a proceeding certified as
a class proceeding under this Act may be discontinued or abandoned only with the
approval of the court, on such terms as the court considers appropriate. 1992, c. 6,

s. 29 (1).

Settlement without court approval not binding
(2) A settlement of a class proceeding is not binding unless approved by the

court. 1992, c. 6, s. 29 (2).

Effect of settlement
(3) A settlement of a class proceeding that is approved by the court binds all
class members. 1992, c. 6, s. 29 (3).

Notice: dismissal, discontinuance, abandonment or settlement
(4) In dismissing a proceeding for delay or in approving a discontinuance,
abandonment or settlement, the court shall consider whether notice should be
given under section 19 and whether any notice should include,
(a) an account of the conduct of the proceeding;
(b) a statement of the result of the proceeding; and
(c) a description of any plan for distributing settlement funds. 1992,
C. 6,s.29 (4).

Appeals
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Appeals: refusals to certify and decertification orders
30. (1) A party may appeal to the Divisional Court from an order refusing to
certify a proceeding as a class proceeding and from an order decertifying a

proceeding. 1992, c. 6, s. 30 (1).

Appeals: certification orders
(2) A party may appeal to the Divisional Court from an order certifying a
proceeding as a class proceeding, with leave of the Ontario Court (General Division)

as provided in the rules of court. 1992, c. 6, s. 30 (2).

Appeals: judgments on common issues and aggregate awards
(3) A party may appeal to the Court of Appeal from a judgment on common
issues and from an order under section 24, other than an order that determines

individual claims made by class members. 1992, c. 6, s. 30 (3).

Appeals by class members on behalf of the class

(4) If a representative party does not appeal or seek leave to appeal as
permitted by subsection (1) or (2), or if a representative party abandons an appeal
under subsection (1) or (2), any class member may make a motion to the court for
leave to act as the representative party for the purposes of the relevant subsection.

1992, c. 6, s. 30 (4).

Idem

(5) If a representative party does not appeal as permitted by subsection (3),
or if a representative party abandons an appeal under subsection (3), any class
member may make a motion to the Court of Appeal for leave to act as the

representative party for the purposes of subsection (3). 1992, c. 6, s. 30 (5).
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Appeals: individual awards
(6) A class member may appeal to the Divisional Court from an order under
section 24 or 25 determining an individual claim made by the member and awarding

more than $3,000 to the member. 1992, c. 6, s. 30 (6).

Idem
(7) A representative plaintiff may appeal to the Divisional Court from an order
under section 24 determining an individual claim made by a class member and

awarding more than $3,000 to the member. 1992, c. 6, s. 30 (7).

Idem
(8) A defendant may appeal to the Divisional Court from an order under
section 25 determining an individual claim made by a class member and awarding

more than $3,000 to the member. 1992, c. 6, s. 30 (8).

Idem
(9) With leave of the Ontario Court (General Division) as provided in the rules
of court, a class member may appeal to the Divisional Court from an order under
section 24 or 25,
(@) determining an individual claim made by the member and
awarding $3,000 or less to the member; or
(b) dismissing an individual claim made by the member for monetary

relief. 1992, c. 6, s. 30 (9).

Idem
(10) With leave of the Ontario Court (General Division) as provided in the rules
of court, a representative plaintiff may appeal to the Divisional Court from an order
under section 24,
(a) determining an individual claim made by a class member and

awarding $3,000 or less to the member; or



235

(b) dismissing an individual claim made by a class member for

monetary relief. 1992, c. 6, s. 30 (10).

Idem
(11) With leave of the Ontario Court (General Division) as provided in the rules

of court, a defendant may appeal to the Divisional Court from an order under

section 25,
(a) determining an individual claim made by a class member and
awarding $3,000 or less to the member; or
(b) dismissing an individual claim made by a class member for
monetary relief. 1992, c. 6, s. 30 (11).

Costs

31. (1) In exercising its discretion with respect to costs under subsection
131 (1) of the Courts of Justice Act, the court may consider whether the class
proceeding was a test case, raised a novel point of law or involved a matter of public

interest. 1992, c. 6, s. 31 (1).

Liability of class members for costs
(2) Class members, other than the representative party, are not liable for
costs except with respect to the determination of their own individual claims. 1992,

c. 6,s.31(2).

Small claims

(3) Where an individual claim under section 24 or 25 is within the monetary
jurisdiction of the Small Claims Court where the class proceeding was commenced,
costs related to the claim shall be assessed as if the claim had been determined by

the Small Claims Court. 1992, c. 6, s. 31 (3).
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Fees and disbursements
32. (1) An agreement respecting fees and disbursements between a solicitor
and a representative party shall be in writing and shall,
(a) state the terms under which fees and disbursements shall be paid;
(b) give an estimate of the expected fee, whether contingent on
success in the class proceeding or not; and
(c) state the method by which payment is to be made, whether by

lump sum, salary or otherwise. 1992, c. 6, s. 32 (1).

Court to approve agreements
(2) An agreement respecting fees and disbursements between a solicitor and
a representative party is not enforceable unless approved by the court, on the

motion of the solicitor. 1992, c. 6, s. 32 (2).

Priority of amounts owed under approved agreement
(3) Amounts owing under an enforceable agreement are a first charge on any

settlement funds or monetary award. 1992, c. 6, s. 32 (3).

Determination of fees where agreement not approved
(4) If an agreement is not approved by the court, the court may,
(a) determine the amount owing to the solicitor in respect of fees and
disbursements;
(b) direct a reference under the rules of court to determine the
amount owing; or
(c) direct that the amount owing be determined in any other manner.

1992, c. 6, 5. 32 (4).

Agreements for payment only in the event of success
33. (1) Despite the Solicitors Act and An Act Respecting Champerty, being

chapter 327 of Revised Statutes of Ontario, 1897, a solicitor and a representative
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party may enter into a written agreement providing for payment of fees and

disbursements only in the event of success in a class proceeding. 1992, c. 6, s. 33 (1).

Interpretation: success in a proceeding
(2) For the purpose of subsection (1), success in a class proceeding includes,
(@) a judgment on common issues in favour of some or all class
members; and
(b) a settlement that benefits one or more class members. 1992, c. 6,

s. 33 (2).

Definitions
(3) For the purposes of subsections (4) to (7),
“base fee” means the result of multiplying the total number of hours worked by an
hourly rate; (“honoraires de base”)
“multiplier” means a multiple to be applied to a base fee. (“multiplicateur”) 1992,

C. 6,s.33(3).

Agreements to increase fees by a multiplier
(4) An agreement under subsection (1) may permit the solicitor to make a
motion to the court to have his or her fees increased by a multiplier. 1992, c. 6,

s. 33 (4).

Motion to increase fee by a multiplier
(5) A motion under subsection (4) shall be heard by a judge who has,
(a) given judgment on common issues in favour of some or all class
members; or
(b) approved a settlement that benefits any class member. 1992, c. 6,

s. 33 (5).
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Idem
(6) Where the judge referred to in subsection (5) is unavailable for any reason,
the regional senior judge shall assign another judge of the court for the purpose.

1992, c. 6, 5. 33 (6).

Idem
(7) On the motion of a solicitor who has entered into an agreement under

subsection (4), the court,
(a) shall determine the amount of the solicitor’s base fee;
(b) may apply a multiplier to the base fee that results in fair and
reasonable compensation to the solicitor for the risk incurred in
undertaking and continuing the proceeding under an agreement for
payment only in the event of success; and
(c) shall determine the amount of disbursements to which the
solicitor is entitled, including interest calculated on the disbursements
incurred, as totalled at the end of each six-month period following

the date of the agreement. 1992, c. 6, s. 33 (7).

Idem
(8) In making a determination under clause (7) (a), the court shall allow only a

reasonable fee. 1992, c. 6, s. 33 (8).

Idem
(9) In making a determination under clause (7) (b), the court may consider the

manner in which the solicitor conducted the proceeding. 1992, c. 6, s. 33 (9).

Motions
34. (1) The same judge shall hear all motions before the trial of the common

issues. 1992, c. 6, s. 34 (1).
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Idem
(2) Where a judge who has heard motions under subsection (1) becomes
unavailable for any reason, the regional senior judge shall assign another judge of the

court for the purpose. 1992, c. 6, s. 34 (2).

Idem
(3) Unless the parties agree otherwise, a judge who hears motions under
subsection (1) or (2) shall not preside at the trial of the common issues. 1992, c. 6,

s. 34 (3).

Rules of court

35. The rules of court apply to class proceedings. 1992, c. 6, s. 35.

Crown bound

36. This Act binds the Crown. 1992, c. 6, s. 36.

Application of Act
37. This Act does not apply to,
(a) a proceeding that may be brought in a representative capacity
under another Act;
(b) a proceeding required by law to be brought in a representative
capacity; and
(c) a proceeding commenced before this Act comes into force. 1992,
c. 6,s. 37.
38. Omitted (provides for coming into force of provisions of this Act). 1992,
c. 6, s. 38.
39. Omitted (enacts short title of this Act). 1992, c. 6, s. 39.
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