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# # 5885987634 : MAJOR LAWS
KEYWORDS: ELDER / DEPENDENT PERSON / CRIMINALIZATION / ABANDONMENT /
NEGLECT
NIRACHORN KAJORNCHAIKUL: CRIMINALIZATION ON ABANDONMENT OR
IMPROPERLY TAKING CARE OF DEPENDENT ELDERS. ADVISOR: ASST. PROF. DR.
KANAPHON CHANHOM, 238 pp.

The purpose of this thesis is to study the problems and the criminalization
regarding the abandonment or improperly taking care of dependent elders in Thailand.
The study is conducted in parallel with examining the criminalization and legal
measures of the same subject in foreign countries in order to analyze, compare and
apply the knowledge to define elements of crime, justification, and legal measures for

the abandonment or improperly taking care of dependent elders in Thailand.

The world are facing social impacts caused by the increase in the number of
the elderly which contradicts the decreasing number of guardians who have the duty
to take care of dependent elders leading to the problems of the abandonment of
elders. This study has found that offences related to the abandonment of elders are
not covered in terms of elements of crime, justification, and legal measures. As a result,
existing laws are unable to effectively solve the problem of the abandonment of
elders. However, the study has found that the laws being enforced in the California
State of the United States of America, the Federal Republic of Germany, the State of
Israel, and the United Kingdom have effectively legislated criminalization regarding the
abandonment of dependent elders resulting in growing awareness and realization of

the problems which consequently leads to improved quality of life of elders.

This thesis provides recommendations for legislative amendments of the
Criminal Code of Thailand in elements of the offences of the abandonment of
dependent elders, an increase in justification, and the legal measures to resolve the
problems of the abandonment of elders and enhance the quality of life of the elderly

who are going to contribute to a large portion of the population in the aging society.

Field of Study: Laws Student's Signature

Academic Year: 2016 Advisor's Signature
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ansgeusniimuailenuvesinisnuiedlidlalily Welfare and Institutions Code 119151

1 o I3 o a a | A ¢ O 4 a
Aawa Yuminew, MeSuengmneeignneruEe au 1, RWa3 2 (ngaummamuas: Jayayuu, 2559),

w1 154-155.
24 A o
LIDIMYINU
3 Bryan A. Garner, Black’s Law, 10 ed. (Minnesota: Thomson West, 2014), p. 529.
b Dependence” A relationship between two persons or things whereby one is sustained by the
other or relies on the other for support or necessities.

> “Dependent” Someone who relies on another for support; one not able to exist or sustain oneself

without the power or aid of someone else.

6 Israel Penal Code, section 368A
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“ABANDON” - To desert, surrender, forsake, or cede. To relinquish or give up with intent of
never again resuming one’s right or interest. To give up or to cease to use. To give up absolutely to forsake
entirely; to renounce utterly; to relinquish all connection with or concern in; to desert. It includes the intention,

and also the external act by which it is carried into effect.
8 bid, p. 1184

“NEGLECT” - Omission; failure to do something that one is bound to do; carelessness.
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Welfare and Institutions Code

§ 15600 (a) The Legislature recognizes that elders and dependent adults may be
subjected to abuse, neglect, or abandonment and that this state has a responsibility

to protect these persons.

(b) The Legislature further recognizes that a significant number of these persons
are elderly. The Legislature desires to direct special attention to the needs and
problems of elderly persons, recognizing that these persons constitute a significant and
identifiable segment of the population and that they are more subject to risks of abuse,

neglect, and abandonment.

(c) The Legislature further recognizes that a significant number of these persons
have developmental disabilities and that mental and verbal limitations often leave

them vulnerable to abuse and incapable of asking for help and protection.

(d) The Legislature recognizes that most elders and dependent adults who are
at the greatest risk of abuse, neglect, or abandonment by their families or caretakers
suffer physical impairments and other poor health that place them in a dependent

and vulnerable position.

(e) The Legislature further recognizes that factors which contribute to abuse,
neglect, or abandonment of elders and dependent adults are economic instability of
the family, resentment of caretaker responsibilities, stress on the caretaker, and abuse

by the caretaker of drugs or alcohol.

(f) The Legislature declares that this state shall foster and promote community
services for the economic, social, and personal well-being of its citizens in order to

protect those persons described in this section.

(g) The Legislature further declares that uniform state guidelines, which specify
when county adult protective service agencies are to investigate allegations of abuse

of elders and dependent adults and the appropriate role of local law enforcement is
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necessary in order to ensure that a minimum level of protection is provided to elders

and dependent adults in each county.

(h) The Legislature further finds and declares that infirm elderly persons and
dependent adults are a disadvantaged class, that cases of abuse of these persons are
seldom prosecuted as criminal matters, and few civil cases are brought in connection
with this abuse due to problems of proof, court delays, and the lack of incentives to

prosecute these suits.

(i) Therefore, it is the intent of the Legislature in enacting this chapter to provide
that adult protective services agencies, local long-term care ombudsman programs,
and local law enforcement agencies shall receive referrals or complaints from public
or private agencies, from any mandated reporter submitting reports pursuant to
Section 15630, or from any other source having reasonable cause to know that the
welfare of an elder or dependent adult is endangered, and shall take any actions
considered necessary to protect the elder or dependent adult and correct the situation

and ensure the individual’s safety.

(j) It is the further intent of the Legislature in adding Article 8.5 (commencing
with Section 15657) to this chapter to enable interested persons to engage attorneys

to take up the cause of abused elderly persons and dependent adults.

§ 15610.05 “Abandonment” means the desertion or willful forsaking of an elder or a
dependent adult by anyone having care or custody of that person under circumstances

in which a reasonable person would continue to provide care and custody.
§ 15610.07 (a) "Abuse of an elder or a dependent adult" means either of the following:

(1) Physical abuse, neglect, financial abuse, abandonment, isolation, abduction,

or other treatment with resulting physical harm or pain or mental suffering.

(2) The deprivation by a care custodian of goods or services that are necessary

to avoid physical harm or mental suffering.

§ 15610.17 “Care custodian” means an administrator or an employee of any of the

following public or private facilities or agencies, or persons providing care or services
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for elders or dependent adults, including members of the support staff and

maintenance staff:
§ 15610.57 (a) "Neglect" means either of the following:

(1) The negligent failure of any person having the care or custody of an
elder or a dependent adult to exercise that degree of care that a reasonable person

in a like position would exercise.

(2) The negligent failure of an elder or dependent adult to exercise that

degree of self care that a reasonable person in a like position would exercise.
(b) Neglect includes, but is not limited to, all of the following:

(1) Failure to assist in personal hygiene, or in the provision of food,

clothing, or shelter.

(2) Failure to provide medical care for physical and mental health
needs. No person shall be deemed neglected or abused for the sole reason that he
or she voluntarily relies on treatment by spiritual means through prayer alone in lieu

of medical treatment.
(3) Failure to protect from health and safety hazards.
(4) Failure to prevent malnutrition or dehydration.

(5) Failure of an elder or dependent adult to satisfy the needs specified
in paragraphs (1) to (4), inclusive, for himself or herself as a result of poor cognitive

functioning, mental limitation, substance abuse, or chronic poor health.

§ 15657 Where it is proven by clear and convincing evidence that a defendant is liable
for physical abuse as defined in Section 15610.63, or neglect as defined in Section
15610.57, and that the defendant has been guilty of recklessness, oppression, fraud,

or malice in the commission of this abuse.

§ 15657.04. (a) The court shall order that any party enjoined pursuant to Section
15657.03 be prohibited from taking any action to obtain the address or location of any

protected person, unless there is good cause not to make that order.
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(b) The Judicial Council shall develop forms necessary to effectuate this

section.

California Penal Code

§ 270c. Except as provided in Chapter 2 (commencing with Section 4410) of Part 4 of
Division 9 of the Family Code, every adult child who, having the ability so to do, fails
to provide necessary food, clothing, shelter, or medical attendance for an indigent

parent, is suilty of a misdemeanor.

§ 270d. In any case where there is a conviction and sentence under the provisions of
either Section 270 or 2703, should a fine be imposed, such fine shall be directed by
the court to be paid in whole or in part to the spouse of the defendant or guardian or

custodian of the child or children of such defendant, except as follows:

If the children are receiving public assistance, all fines, penalties or forfeitures
imposed and all funds collected from the defendant shall be paid to the county
department. Money so paid shall be applied first to support for the calendar month
following its receipt by the county department and any balance remaining shall be
applied to future needs, or be treated as reimbursement for past support furnished

from public assistance funds.

§ 368 (a) The Legislature finds and declares that crimes against elders and dependent
adults are deserving of special consideration and protection, not unlike the special
protections provided for minor children, because elders and dependent adults may
be confused, on various medications, mentally or physically impaired, or incompetent,
and therefore less able to protect themselves, to understand or report criminal

conduct, or to testify in court proceedings on their own behalf.

(b) (1) Any person who knows or reasonably should know that a person is an
elder or dependent adult and who, under circumstances or conditions likely to
produce great bodily harm or death, willfully causes or permits any elder or dependent

adult to suffer, or inflicts thereon unjustifiable physical pain or mental suffering, or
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having the care or custody of any elder or dependent adult, willfully causes or permits
the person or health of the elder or dependent adult to be injured, or willfully causes
or permits the elder or dependent adult to be placed in a situation in which his or her
person or health is endangered, is punishable by imprisonment in a county jail not
exceeding one year, or by a fine not to exceed six thousand dollars ($6,000), or by
both that fine and imprisonment, or by imprisonment in the state prison for two, three,

or four years.

(2) If, in the commission of an offense described in paragraph (1), the
victim suffers great bodily injury, as defined in Section 12022.7, the defendant shall

receive an additional term in the state prison as follows:
(A) Three years if the victim is under 70 years of age.
(B) Five years if the victim is 70 years of age or older.

(3) If, in the commission of an offense described in paragraph (1), the
defendant proximately causes the death of the victim, the defendant shall receive an

additional term in the state prison as follows:
(A) Five years if the victim is under 70 years of age.
(B) Seven years if the victim is 70 years of age or older.

(c) Any person who knows or reasonably should know that a person is an elder
or dependent adult and who, under circumstances or conditions other than those
likely to produce great bodily harm or death, willfully causes or permits any elder or
dependent adult to suffer, or inflicts thereon unjustifiable physical pain or mental
suffering, or having the care or custody of any elder or dependent adult, willfully
causes or permits the person or health of the elder or dependent adult to be injured
or willfully causes or permits the elder or dependent adult to be placed in a situation
in which his or her person or health may be endangered, is guilty of a misdemeanor.
A second or subsequent violation of this subdivision is punishable by a fine not to
exceed two thousand dollars ($2,000), or by imprisonment in a county jail not to

exceed one year, or by both that fine and imprisonment.
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(d) Any person who is not a caretaker who violates any provision of law
proscribing theft, embezzlement, forgery, or fraud, or who violates Section 530.5
proscribing identity theft, with respect to the property or personal identifying
information of an elder or a dependent adult, and who knows or reasonably should

know that the victim is an elder or a dependent adult, is punishable as follows:

(1) By a fine not exceeding two thousand five hundred dollars ($2,500),
or by imprisonment in a county jail not exceeding one year, or by both that fine and
imprisonment, or by a fine not exceeding ten thousand dollars ($10,000), or by
imprisonment pursuant to subdivision (h) of Section 1170 for two, three, or four years,
or by both that fine and imprisonment, when the moneys, labor, goods, services, or
real or personal property taken or obtained is of a value exceeding nine hundred fifty

dollars ($950).

(2) By a fine not exceeding one thousand dollars ($1,000), by
imprisonment in a county jail not exceeding one year, or by both that fine and
imprisonment, when the moneys, labor, goods, services, or real or personal property

taken or obtained is of a value not exceeding nine hundred fifty dollars ($950).

(e) Any caretaker of an elder or a dependent adult who violates any provision
of law proscribing theft, embezzlement, forgery, or fraud, or who violates Section 530.5
proscribing identity theft, with respect to the property or personal identifying

information of that elder or dependent adult, is punishable as follows:

(1) By a fine not exceeding two thousand five hundred dollars ($2,500),
or by imprisonment in a county jail not exceeding one year, or by both that fine and
imprisonment, or by a fine not exceeding ten thousand dollars ($10,000), or by
imprisonment pursuant to subdivision (h) of Section 1170 for two, three, or four years,
or by both that fine and imprisonment, when the moneys, labor, goods, services, or
real or personal property taken or obtained is of a value exceeding nine hundred fifty

dollars ($950).

(2) By a fine not exceeding one thousand dollars ($1,000), by

imprisonment in a county jail not exceeding one year, or by both that fine and
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imprisonment, when the moneys, labor, goods, services, or real or personal property

taken or obtained is of a value not exceeding nine hundred fifty dollars ($950).

(f) Any person who commits the false imprisonment of an elder or a dependent
adult by the use of violence, menace, fraud, or deceit is punishable by imprisonment

pursuant to subdivision (h) of Section 1170 for two, three, or four years.

(g) As used in this section, “elder” means any person who is 65 years of age or

older.

(h) As used in this section, “dependent adult” means any person who is
between the ages of 18 and 64, who has physical or mental limitations which restrict
his or her ability to carry out normal activities or to protect his or her rights, including,
but not limited to, persons who have physical or developmental disabilities or whose
physical or mental abilities have diminished because of age. “Dependent adult”
includes any person between the ages of 18 and 64 who is admitted as an inpatient
to a 24-hour health facility, as defined in Sections 1250, 1250.2, and 1250.3 of the
Health and Safety Code.

(i) As used in this section, “caretaker” means any person who has the care,
custody, or control of, or who stands in a position of trust with, an elder or a

dependent adult.

(j) Nothing in this section shall preclude prosecution under both this section
and Section 187 or 12022.7 or any other provision of law. However, a person shall not
receive an additional term of imprisonment under both paragraphs (2) and (3) of
subdivision (b) for any single offense, nor shall a person receive an additional term of
imprisonment under both Section 12022.7 and paragraph (2) or (3) of subdivision (b)

for any single offense.

(k) In any case in which a person is convicted of violating these provisions, the
court may require him or her to receive appropriate counseling as a condition of
probation. Any defendant ordered to be placed in a counseling program shall be
responsible for paying the expense of his or her participation in the counseling program

as determined by the court. The court shall take into consideration the ability of the
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defendant to pay, and no defendant shall be denied probation because of his or her

inability to pay.

() Upon conviction for a violation of subdivision (b), (c), (d), (e), or (f), the
sentencing court shall also consider issuing an order restraining the defendant from
any contact with the victim, which may be valid for up to 10 years, as determined by
the court. It is the intent of the Legislature that the length of any restraining order be
based upon the seriousness of the facts before the court, the probability of future
violations, and the safety of the victim and his or her immediate family. This protective
order may be issued by the court whether the defendant is sentenced to state prison
or county jail, or if imposition of sentence is suspended and the defendant is placed

on probation.

California Family Code

§ 4411 The court shall make the order requested pursuant to Section 4410 only if the

petition alleges and the court finds all of the following:
(@) The child was abandoned by the parent when the child was a minor.

(b) The abandonment continued for a period of two or more years before the

time the child attained the age of 18 years.

(c) During the period of abandonment the parent was physically and mentally

able to provide support for the child.
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German Criminal Code

§ 56 Power of court to suspend sentence

(1) If a person is sentenced to a term of imprisonment not exceeding one year the
court shall suspend the enforcement of the sentence for a probationary period if there
are reasons to believe that the sentence will serve as s sufficient warning to the
convicted person and that he will commit no further offences without having to serve
the sentence. The court shall particularly take into account the character of the
convicted person, his previous history, the circumstances of his offence, his conduct
after the offence, his circumstances and the effects to be expected from the

suspension.

(2) The court may, under the conditions of subsection (1) above suspend the
enforcement of a term of imprisonment not exceeding two years for a probationary
period, if after a comprehensive evaluation of the offence and character of the
convicted person special circumstances can be found to exist. In making its decision,
the court shall particularly take into account any efforts by the convicted person to

make restitution for the harm caused by the offence.

(3) The enforcement of a sentence of imprisonment exceeding six months shall not

be suspended when reasons of general deterrence so require.

(4) The suspension must not be limited to a part of the sentence. It shall not be
excluded by any crediting of time served in custody on remand or any other form of

detention.
§ 56b Conditions

(1) The court may impose conditions on the convicted person directed at repairing the

harm caused. No unreasonable demands shall be made from the convicted person.
(2) The court may order the convicted person

1. to make restitution to the best of his ability for the harm caused by the offence;
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2. to pay a sum of money to a charitable organisation if this appears appropriate

in light of the offence and the character of the offender;
3. to perform community service; or
4. to pay a sum of money to the public treasury.

The court shall not impose a condition pursuant to the 1st sentence of this subsection
Nos 2 to 4 unless the fulfilment of the condition does not impair the restitution for

the harm caused.

(3) If the convicted person offers to perform appropriate services for the purpose of
repairing the harm caused, the court shall typically preliminarily refrain from imposing

conditions if it is to be expected that the offer will be fulfilled.
§ 221 Abandonment
(1) Whosoever

1. places a person in a helpless situation; or

2. abandons a person in a helpless situation although he gives him shelter or
is otherwise obliged to care for him, and thereby exposes him to a danger of death or

serious injury
shall be liable to imprisonment from three months to five years.
(2) The penalty shall be imprisonment from one to ten years if the offender

1. commits the offence against his own child or a person entrusted to him for

education or care; or
2. through the offence causes serious injury to the victim.

(3) If the offender causes the death of the victim the penalty shall be imprisonment

of not less than three years.

(4) In less serious cases under subsection (2) above the penalty shall be imprisonment
from six months to five years, in less serious cases under subsection (3) above

imprisonment from one to ten years.
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§ 225 Abuse of position of trust

(1) Whosoever tortures or seriously abuses or by maliciously neglecting his duty of care
for a person damages the health of a person under eighteen years of age or a person

who is defenceless due to frailty or illness and who
1. is in his care or custody;
2. belongs to his household;
3. has been placed under his control by the person obliged to provide care; or
4. is subordinated to him within a relationship of employment,
shall be liable to imprisonment from six months to ten years.
(2) The attempt shall be punishable.

(3) The penalty shall be imprisonment of not less than one year if the offender places

the person in danger of
1. death or serious injury; or
2. a substantial impairment of his physical or mental development.

(4) In less serious cases under subsection (1) above the penalty shall be imprisonment
from three months to five years, in less serious cases under subsection (3) above
imprisonment from six months to five years.

§ 228 Consent

Any person who carries out a personal injury with the consent of the injured

person will only be unlawful if the offense violates ¢ood morals despite the consent.
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§ 362. If a parent of a child under age 14 or of a person unable to provide for his own
needs (in this and the next section: "person under care"), or if a person obligated by
enactment or by agreement to provide for the needs of the person under care in his
charge did not supply him with food, clothing, bedding and other essentials to the
extent necessary for the maintenance of his well-being and health, then he is liable
to three years imprisonment, unless he proves that he took steps, which under the
circumstances were reasonable, to secure the means of supplying those essentials,

but was unable to supply them.

§ 363. If the parent of a person under care or a person obligated by law or agreement
to provide for the needs of a person under care, refused to accept the person under
care in his charge from a person not obligated to provide for that person's needs, or if
he left him in the hands of a person who has not agreed to provide his necessities,
then he is liable to six months imprisonment; if he abandoned the person under care,

then he is liable to three years imprisonment.
§ 368A. In this Article -
"guardian of minor or of a helpless person" — each of the following:

(1) a parent or the person responsible for the livelihood, health, education or
welfare of the minor or of the helpless person, whether by virtue of Law, of a judicial
decision or of an explicit or implicit contract, or a person who bears the said
responsibility for the minor or helpless person because of a lawful or prohibited act

on his part;

(2) the relative of the minor or helpless person, who reached age 18 and is not
a helpless person and who is one of the following: the spouse of his parent, his
grandparent, his offspring, his brother or sister, his brother-in-law or sister-in-law, his
uncle or aunt, the spouse of the foster parent and also the parent of the foster parent,

the offspring of the foster parent and the spouse of each of these;
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(3) the person with whom the minor or helpless person who has reached age
18 is or lives permanently, on condition that relations of dependence or authority exist

between them.

"helpless person" — a person who — because of his age, illness or physical or mental
infirmity, mental deficiency or any other cause — cannot provide the needs of his

livelihood, health or welfare;

§ 368F. (c) In this section, "elderly person" — a person who has reached age 65.
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Domestic Violence, Crime and Victims Act 2004

§ 5 The offence
(1) A person (“D”) is guilty of an offence if—

(a) a child or vulnerable adult (“V”) dies as a result of the unlawful act of a

person who—
(i) was a member of the same household as V, and
(i) had frequent contact with him,
(b) D was such a person at the time of that act,

(c) at that time there was a significant risk of serious physical harm being caused

to V by the unlawful act of such a person, and
(d) either D was the person whose act caused V’s death or—

(i) D was, or ought to have been, aware of the risk mentioned in

paragraph (o),

(ii) D failed to take such steps as he could reasonably have been expected

to take to protect V from the risk, and

(iii) the act occurred in circumstances of the kind that D foresaw or
ought to have foreseen.

(2) The prosecution does not have to prove whether it is the first alternative in

subsection (1) (d) or the second (sub-paragraphs (i) to (iii)) that applies.
(3) If D was not the mother or father of V—

(@) D may not be charged with an offence under this section if he was under

the age of 16 at the time of the act that caused V’s death;

(b) for the purposes of subsection (1)(d)ii) D could not have been expected to

take any such step as is referred to there before attaining that age.
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(4) For the purposes of this section—

(a) a person is to be regarded as a “member” of a particular household, even
if he does not live in that household, if he visits it so often and for such periods of

time that it is reasonable to regard him as a member of it;

(b) where V lived in different households at different times, “the same
household as V” refers to the household in which V was living at the time of the act

that caused V’s death.
(5) For the purposes of this section an “unlawful” act is one that—
(a) constitutes an offence, or
(b) would constitute an offence but for being the act of—
(i) a person under the age of ten, or
(i) a person entitled to rely on a defence of insanity.
Paragraph (b) does not apply to an act of D.
(6) In this section—
“act” includes a course of conduct and also includes omission;
“child” means a person under the age of 16;

“serious” harm means harm that amounts to grievous bodily harm for the

purposes of the Offences against the Person Act 1861 (c. 100);

“vulnerable adult” means a person aged 16 or over whose ability to protect
himself from violence, abuse or neglect is significantly impaired through physical or

mental disability or illness, through old age or otherwise.

(7) A person guilty of an offence under this section is liable on conviction on indictment

to imprisonment for a term not exceeding 14 years or to a fine, or to both.
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The Mental Capacity Act 2005

§ 2 People who lack capacity

(1) For the purposes of this Act, a person lacks capacity in relation to a matter if at the
material time he is unable to make a decision for himself in relation to the matter

because of an impairment of, or a disturbance in the functioning of, the mind or brain.

(2) It does not matter whether the impairment or disturbance is permanent or

temporary.
§ 44 |\l-treatment or neglect
(1) Subsection (2) applies if a person (“D”)—

(a) has the care of a person (“P”) who lacks, or whom D reasonably believes

to lack, capacity,

(b) is the donee of a lasting power of attorney, or an enduring power of attorney

(within the meaning of Schedule 4), created by P, or

(c) is a deputy appointed by the court for P.
(2) D is guilty of an offence if he ill-treats or wilfully neglects P.
(3) A person guilty of an offence under this section is liable—

(@) on summary conviction, to imprisonment for a term not exceeding 12

months or a fine not exceeding the statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding 5

years or a fine or both.
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The Mental Health Act 1983

§ 1 Application of Act: “mental disorder”

In this Act—
“mental disorder” means any disorder or disability of the mind; and
“mentally disordered” shall be construed accordingly

§ 127 Il-treatment of patients.

(1) It shall be an offence for any person who is an officer on the staff of or otherwise
employed in, or who is one of the managers of, a hospital, independent hospital or

care homel—

(@) to ill-treat or wilfully to neglect a patient for the time being receiving

treatment for mental disorder as an in-patient in that hospital or home; or

(b) to ill-treat or wilfully to neglect, on the premises of which the hospital or
home forms part, a patient for the time being receiving such treatment there as an

out-patient.

(2) It shall be an offence for any individual to ill-treat or wilfully to neglect a mentally
disordered patient who is for the time being subject to his guardianship under this Act
or otherwise in his custody or care (whether by virtue of any legal or moral obligation

or otherwise).
(3) Any person guilty of an offence under this section shall be liable—

(@) on summary conviction, to imprisonment for a term not exceeding six

months or to a fine not exceeding the statutory maximum, or to both;

(b) on conviction on indictment, to imprisonment for a term not exceeding five

years or to a fine of any amount, or to both.

(4) No proceedings shall be instituted for an offence under this section except by or

with the consent of the Director of Public Prosecutions.
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