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# # 5686015634 : MAJOR LAWS
KEYWORDS: INTERNATIONAL INVESTMENT ARBITRATION / TREATY AND THIRD STATE /
MOST FAVOURED-NATION CLAUSE / INTERANTIONL INVESTMENT AGREEMENT / LEGAL
EFFECT OF TREATIES
WORANAN DUANG-UDOM: THE LEGAL EFFECT OF TREATIES TO A THIRD
STATE: A CASE STUDY OF  MOST FAVOURED-NATION CLAUSE IN
INTERNATIONAL INVESTMENT AGREEMENTS. ADVISOR: PROF. DR.CHUMPHORN
PACHUSANOND, pp.

This thesis aims to study the legal effect of treaties to a third State: a case
study of Most Favoured-Nation Clause (MFN clause) in International Investment
Agreements. In the general principle of international law, a treaty is binding upon the
parties to it according to “Pacta sunt servanda” rule, and treaty cannot create any
right or obligation to a third State according to “ Pacta tertiis nec nocent nec
prosunt” rule. Anyway, sometimes treaty can create rights or obligations binding on a
third State if that State assent thereto. This rule has been set criteria in Part |l
Section 4 article 34 -38 of Vienna convention on the law of treaty 1969 (VCLT). In the
Article 34- 38 of VCLT, there are two important conditions to hold a State or a group
of States accountable for an obligation or right arising from a treaty to which it is not
a party. The first condition is the will of the parties to create a legal obligation or
right, the second is the consent of the third State. But in the case of MFN clause
when the party of a basic treaty has given the more favourable treatment to any
other State, the other party will turn into a third State of the treaty which has more
favourable treatment, and can use MFN clause in the basic treaty to get the more
favourable treatment in other treaty, although the party of other treaty have no
intention to provide right or obligation to a third State. It is interesting that the legal
mechanism of the MFN clause is inconsistent with the rule in the VCLT and the
“Pacta tertiis nec nocent nec prosunt” rule, isn’t it, and how is the scope of the
application of the MFN clause that can cause the third State to get more favourable

treatment from other treaties.
Field of Study: Laws Student's Signature

Academic Year: 2016 Advisor's Signature
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Article 3660 Treaties providing for rights for third States

(1) A right arises for a third State from a provision of a treaty if the
parties to the treaty intend the provision to accord that right either to the third State,
or to a group to States to which it belongs, or to all States, and the Third State
assents thereto. Its assent shall be presumed so long as the contrary is not indicated.
Unless the treaty otherwise provides.

(2) A State exercising a right in accordance with paragraph 1 shall
comply with the conditions for its exercise provided for in the treaty or established in
conformity with the treaty.
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66"Trea’ty of Versailles by the Allied and Associated Powers and Germany Part lii." Article 109.
“Ibid., Article 358

“Ibid., Article 374

* Vol1 p. 934.

70United Nations, Yearbook International Law Commission 1966, Vol.ll p. 228.

71"Charter of the United Nation," ed. United Nation.

Article 35 (2) “A state which is not a Member of the United Nations may bring to the attention
of the Security Council or of the General Assembly any dispute to which it is a party if it accepts in advance, for
the purposes of the dispute, the obligations of pacific settlement provided in the present Charter.”

72’the South-West Africa cases, I.C.J. Reports 1962, p. 329-331 and p. 410; the Northern Cameroons case,
.C.J. Reports 1963, p. 29.
73United Nations, Yearbook International Law Commission 1966, Vol.ll ,p. 228.
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Article 37" Revocation or modification of obligations or rights of third
States

(1) When an obligation has arisen for a third State in conformity with
article 35, the obligation may be revoked or modified only with the consent of the
parties to the treaty and of the third State, unless it is established that they had
otherwise agreed.

(2) When a right has arisen for a third State in conformity with article
36, the right may not be revoked or modified by the parties if it is established that
the right was intended not to be revocable or subject to modification without the
consent of the third State.
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Article 37" Revocation or modification of obligations or rights
of third States
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consent of the parties to the treaty and of the third State, unless it is established
that they had otherwise agreed.
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80"Repor‘t of the Ilc Covering the Work of Its 16th Session”, a/5809," p. 184. Article 61. Revocation or
amendment of provisions regarding obligations or rights of third States
“When an obligation or right has arisen under article 59 or 60 for a State from a provision of a
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unless it appears from the treaty that the provision was intended to be revocable.”

81"Vienna Convention on the Law of Treaties."
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82Corten and Klein, Vol.1 , p. 945, para. 5.
“Sir H. Waldock, "The Sixth Report on the Right of Treaties," Yearbook International law Commission

1966 Vol.ll (1967): p. 71-73.

“a mere notification by the contracting parties could be enough in order to revoke the third
State’s obligation, as such revocation is advantageous, whereas the modification of its obligation would requires
its consent.”

84Corten and Klein, Vol.1 p. 945, para. 7.
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Article 37° Revocation or modification of obligations or rights
of third States

(2) When a right has arisen for a third State in conformity with
article 36, the right may not be revoked or modified by the parties if it is established
that the right was intended not to be revocable or subject to modification without
the consent of the third State.
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is a perfectly possible one and does from time to time occur: it constitutes indeed one of the recognized
methods by which new rules of customary international law may be formed. At the same time this result is not

lightly to be regarded as having been attained.”
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94Corten and Klein, Vol.1, p. 956.

95Sir Gerald Fitzmaurice, "Fifth Report on the Law of Treaties," Yearbook International law Commission

1966 Vol.ll (1967): p. 80.
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97WaLdock, "Third Report on the Law of Treaties, a/Cn.4/167," p. 25.

“A treaty establishes an objective regime when it appears from its terms and from the
circumstances of its conclusion that the intention of the parties is to create in the general interest general
obligations and rights relating to a particular region, State, territory, locality, river, waterway, or to a particular
area of seaq, sea-bed, or air-space; provided that the parities include among their number any State having
territorial competence with reference to the subject-matter of the treaty, or that any such State has consented
to the provision in question.”

98Corten and Klein, Vol.1 p. 957.
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*"Charter of the United Nation.", Chapter I: Purposes and Principles,
Article 2 (6), “The Organization shall ensure that states which are not Members of the United
Nations in accordance with these Principles so far as may be necessary for the maintenance of international
peace and security.”

% Vol.1, p. 893.
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"United Nations, "The International Law Commission Report on the Mfn Clause," Yearbook of

International Law Commission Vol.ll Part two: p. 10.

lll"Draft Articles on Most-Favoured-Nation Clauses with Commentaries 1978," p. 22.
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AANINIHALNITAT General Agreement on Tariffs and Trade (GATT) A1UANAYINAIY
N13A1USN1T General Agreement on Trade in Services (GATS) LazAIUANAINIBENT
Tunsngdunmetgarfiiertunisén Agreement on Trade-Related Aspects of

Q.l

Intellectual Property Rights (TRIPS)

"World  Trade Organization,  "Principle ~ of  Trading  System"  [Onlinel.available  on
https://www.wto.org/english/thewto_e/whatis_e/tif e/fact2_e.htm
113United Nations, "General Agreement on Trade in Services," United Nations Treaties Series Vol. 1869

(1994): p. 183, Article Il.
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3211 auanamaludifieni8Aaninsuazn1sAn General

Agreement on Tariffs and Trade (GATT)
dmsutaun MFN clause Tupanunnasinldindmienideaninsuay
N15A1 General Agreement on Tariffs and Trade (GATT) 1iu ladinsUtyef@liogluunns 1

v

&
JU

Article |:
General Most-Favoured-Nation Treatment

1. With respect to customs duties and charges of any kind imposed on
or in connection with importation or exportation or imposed on the international
transfer of payments for imports or exports, and with respect to the method of
levying such duties and charges, and with respect to all rules and formalities in
connection with importation and exportation, and with respect to all matters
referred to in paragraphs 2 and 4 of Article IIl* any advantage, favour, privilege or
immunity granted by any contracting party to any product originating in or destined
for any other country shall be accorded immediately and unconditionally to the like

product originating in or destined for the territories of all other contracting parties

% 1 ¥

Mnundaydisinandrsiuinnsantdiluanuanas GATT Juléd
nstiuel® MAN clause Wluans 1 Jaduanasusnvasminunnad waganunsanudeun
MFN clause lndlnenswuazlnedonluundugfininssus ves GATT Sndme Senaaldn
nEUATRIBB ATl UmATIZRBs MN  clause tHufieiluesduseneudaduiavdn
VYBIAPUANAI GATT 30TLUUNITAMUUNTAIA (Multilateral trading system) Lagiilfien
Famdnnisddyues MFN clause luaas) 1 veda1unnas GATT Suthanldfuianssu
fiigadeatunsinduazdwwendudseninsUsuna lddendudenfeafunidenns
Aanng warmssandsufifivuaviefeandestunisintmiodsean vizefmuatisySu
seninUssneaiionstissdudmiunmsindwsedieen uwazideafiieatuisnsdenfiu

ABuarAldInedIngnd wagisesiliieIvesiungssidaunasisnisiieatunisundiway

deoan usimndnsuselevilag angfivey vsemnuAuiunlasuangdyydiela o dmsu
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3.2.1.2 ANUANAIIIRILAITAIUINTS General Agreement on Trade in
Services (GATS)

ATIUANAIINAIENITATUTNIT General Agreement on Trade in
Services  (GATS) HufidnunigiindeadsfuiuanunnasiidieniBganinsuagn1sdn
General Agreement on Tariffs and Trade (GATT) Tnstawzatedsludondomansevos
anumnastasjaiuluiieswesnimlussla (Transparency)  waznslaiidenufid  (Non-
discriminal) Tnefi¥nnusrasdiiiolfimafuinsseniaUssmalungulssaaundniuiings
RIS rtanRoy \ednasuuazilaadnen1sanuinis(Progressive Liberalisation) wifin
ANANEY GATS EARYATIAUAIINANGT GATT Tunangs) AU uAlus19azdeaudl 1A
uAnenafy wazndnnisiugiusieg Aldfimsthandsulineausunmséuinisdae

dmsundnnis MEN clause Fafuvdslundnnisiugiiludosnis

Lidenuudlagninndygaliluanunnas GATS u1ms1 2 fsil

Article II:
Most-Favoured-Nation Treatment

1. With respect to any measure covered by this Agreement, each
Member shall accord immediately and unconditionally to services and service
suppliers of any other Member treatment no less favourable than that it accords
to like services and service suppliers of any other country.

2. A Member may maintain a measure inconsistent with paragraph
1 provided that such a measure is listed in, and meets the conditions of, the
Annex on Article Il Exemptions.

3. The provisions of this Agreement shall not be so construed as to
prevent any Member from conferring or according advantages to adjacent
countries in order to facilitate exchanges limited to contiguous frontier zones of

services that are both locally produced and consumed.
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3.21.3  auanasindaeansluninddunielyyirnneanunisan

Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS)

nanuURBeanlasuayaswigsuenanzgnian Uy Al

JundnmsiugiunslueiuanasitsneniBeaninswaznsdn GATT A2UANaIAI8N15A7

B v a o [ [ 1

U3N15 GATs sanandnedunds Adslinisdmannsainarundeyaldbiidunannisiiugiuves
AMUANasIIanslunsnddunistygniieaiunisAn Agreement on Trade-Related

Aspects of Intellectual Property Rights (TRIPS) ﬁaﬁﬂimg‘lummw 4 989AUANAY TRIPS

samalUll

Article 4:
Most-Favoured-Nation Treatment

With regard to the protection of intellectual property, any advantage, favour,
privilege or immunity granted by a Member to the nationals of any other country shall be
accorded immediately and unconditionally to the nationals of all other Members.
Exempted from this obligation are any advantage, favour, privilege or immunity accorded by
a Member:

(a) deriving from international agreements on judicial assistance or law enforcement

of a general nature and not particularly confined to the protection of intellectual property;

114a < vy a a ¢ & 4 a a
WUNYUN IDUVBNT, A1319991A15A1USASIY Wio, AUNASIA 1, FANAIININIYINIUAN 21 (ﬂEQLWW“’I:

AN RN INGDYEITUAERS, 2551), YT 30-31..
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(b) granted in accordance with the provisions of the Berne Convention (1971) or
the Rome Convention authorizing that the treatment accorded be a function not of
national treatment but of the treatment accorded in another country;

() in respect of the rights of performers, producers of phonograms and
broadcasting organizations not provided under this Agreement;

(d) deriving from international agreements related to the protection of intellectual
property which entered into force prior to the entry into force of the WTO Agreement,
provided that such agreements are notified to the Council for TRIPS and do not constitute

an arbitrary or unjustifiable discrimination against nationals of other Members.

AUANEY TRIPS LA 19naNLNasiNInIgIuT0INISANATEINSHEAY
nadygyuazane ussingufeIiuisesveulunvesdnslunsnddunmsdygudazuseiam
nstsduldnguine sauvsnisseiudeiinmseninesemanifanndnld Teglavinnissausu

nLNaATEINaUsEINAR1e Aieatunindduniedgaruliluaunnastielisiudu
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atuiReItu Farunnad TRIPS Haziinanniuussmeaaunnuas WTO Tisesdntion1uminy

AnaesEMINUsEmanigIfunsAuAsamsngdunslaandidy laun sydyaingauiia
A.A.1967 (Paris Convention) audayeyngaidsu a.A.1971 (Berne Convention) aydayeyIngs

151 (Rome Convention) WazaydnIN150NRULIATTINNEldoYdyINmIenIndduy

nalggn Aefiuaeass (Treaty on Intellectual Property in Respect of Integrated
Circuits) Snvislumnuanas TRPS andmidslafinsimuangunmsilug Suitelfinanm
Auasomingaunstlyan nde’ Ganislvimnuduaseaningaunstygmuminnas
TRIPS i feifunnsgiutusvesssmaaindniingdesufiflunsiiaruduasemindau
matlygnszminsandnsne iy Fandduanuduasesiidrdyiuife msliauduasesn
wdn MFN clause 7idael@liluning 4 vesmnuanasiananidndu Inefindnnnsddnyde
TuSeuAsatunisduaseaninddunady andusslond dnsiiawniennuduila
sz dnldueuliiuaumivesUsvmadu nsustloniiiertuiuasfewmauldu
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150 o L aa o a ' ' v o
FAUNNUALFTUIFINNIVUIANA AL VUINY DU (A77.), "MMSANYINANTENULALLLININITUSURIVDS Smes

“meiamsﬁﬁamﬂaqmiﬁ']Lﬁ%‘lmm-ﬁm%’;ﬁsmﬁm" [Onlinel.available on http://www.sme.go.th/SiteCollectionDocuments

awv

8SMEs/FATUasNansznu/mMavirdennasnisdieas ine-ansgewsni/a078/a078.pdf
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W (Dispute settlement provision)
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TanNaITENINsFUIaans1ve1andnsuTwulugiulesuaudmilewarasisausyluneudn

o w ) a v 116 o &
dmSUNITAUASULATANATEINITAMUY LIRS 3(3) fadl 1ns1 3 (3)

Article 3
National Treatment and Most-favoured-nation Provisions
(3 For the avoidance of doubt it is confirmed that the treatment
provided for in paragraphs (1) and (2) of this Article shall apply to the provisions of
Articles 1 to 11 of this Agreement”
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wva | a ¥ At A U 1

FeleUgaiidn “iendnidssnisiinteasdlunsfiiidsBuduinnsufuanlieu (1) was (2)
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nunUayeld budayadesruneundayeiasedutaiininaae

Article 3
National treatment and Most-Favoured-Nation Provisions
(3) For the avoidance of doubt it is confirmed that the treatment provide
for in paragraphs (1) and (2) above shall apply to the provisions of Article 1 to 11

of this Agreement.

9. 9aunN MFN clause 88190319 (Broad clause) Nilanwauznani
Wun1snald wwu “All matters” “All rights” “treatment” laglylad

n1snantensidivuniygiaseiudannig

Poun MFN clause Useianilludaun MFN  clause Aus1ngly
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ausdyrduasuuazAuasoinsauasiinslydililaeldieeAlufruniddnwa

116"Agreement between the Government of the United Kingdom of Great Britain and Northern Ireland and the
Government of the Republic of Mozambique for the Promotion and Protection of Investments ", (2007)..

mlbid., Article 9 Disputes between the Contracting Parties.
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98190919 waznarndunisinly Imeeaiinislddosd1in “all matters”, “all rights” %38

“all treatment” Tnglalldina1iszyuianizdn MFN clause Aenailildivundeyd@latng
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DAUAWIATAUY R 4 (2) 1Ensiae1In “all matters” Tudaun MFN clause #adl

Article IV
Treament
(2) In all matters governed by this Agreement, such treatment
shall be no less favourable than that accorded by each Party to investments

made in its territory by investors of a third country.

a o

N30 UAUSAUINGI9U Energy  charter  treaty Ndulasulag
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UeyalAvaun MFN clause Tudnwaizeg19ning (Broad clause) 1iluannsy 1003) lagldrnan

o

“treatment” TunsUtyajdtutaun MFN clause fsil

PART Il
INVESMENT PEOMOTION AND PROTECTION
Article 10
Promotion, Protection and Treatment of Investments
(3) For the purposes of this Article, “Treatment” means treatment
accorded by a Contracting Party which is no less favourable than that which it
accords to its own Investors or to Investors of any other Contracting Party or any

third State, whichever is the most favourable.

118"Agreemen’t between the Argentine Republic and the Kingdom of Spain on the Reciprocal Promotion

and Protection of Investments," (1992)..
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anwEYeItaun MFN  clause ag9nIuufedInu augunusngluuing 3 lagldain

“treatment” A9l

Article 3
National and Most-Favoured-Nation Treatment
(1) Neither Contracting Party shall subject investments in its territory owned or
controlled by investtors of the other Contracting Party to treatment less favourable than it

accords to investments of its own investors or to investments of investors of any third State.

A. 9aUN MFN clause 8g19uAU (Narrow clause) #1813323 non-

exhaustive lists @alaildginisnananenisldnuuntyeifsziudaninm

Taun MFN  clause  Uszanilludiun MFN  clause  91Us1nglu
ausdydaaiuiazdunseinisamuagiinsUyda b ilalddesaludn wauziuauasmindd
JULUUYB MFN clause agneninsiilananaludnediu lnganafinnsszyianizanzanduizesy

1 MFN clause l¥iuisadlatng selinisendiegsveanisufdavie treatment 7Agafiu
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Y
a v Y a

UNUYATZIVTDNRNIN lei'uﬁﬂi”mgiu Japan-Malaysia Economic Partnership Agreement

Y C%

(2006) Inglamnuadneusuad Investment activities MluuIns1 75 AaunasvglAvoun

A

MFN clause Wluuinst 76 fadl

Article 76
Most-Favoured-Nation Treatment
Each Country shall accord to investors of the other Country and to their
investments treatment no less favourable than that it accords in like circumstances to
investors of a third State and to their investments, with respect to investment activities.
‘Investment activities being defined in Article 75 as “establishment, acquisition, expansion,
management, operation, maintenance, use, possession, liquidation, sale, or other

disposition of investment”
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730l North American Free Trade Agreement luunnsn 1103
lpfinsUayald MFN treatment Tudnwauzdiilu non-exhaustive list Tnaansiagnumegnisal

NEPRzAodli MFN treatment WANMTAYULAERAY Giail

Article 1103
Most-Favoured-Nation Treatment

(1) Each Party shall accord to investors of another Party treatment no less
favourable than that it accords, in like circumstances, to investors of any other Pary or of a
non-Party with respect to the establishment, acquisition, expansion, management, conduct,
operation, and sale or other disposition of investments.

2 Each Party shall accord to investments of investors of another Party
treatment no less favourable than that it accords, in like circumstances to investments of
investors of any other Party with respect to the establishment, acquisition, expansion,

management, conduct, operation, and sale or other disposition of investments.
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119"Dominican Republic-Central America-United States Free Trade Agreement," (2004).
12OStephanie L. Parker, "A Bit at a Time : The Proper Extension of the Mfn Clause to Dispute Settlement
Provisions in Bilateral Investment Treaties," The Arbitration Brief2 No.2 (2012): p. 35.
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121Rodriguez, p. 92.
122United Nations, "Report of the International Law Commission on Its Thirtieth Session," Draft Articles on

most-favoured-nation-clauses with commentaries 1978 (2005): p. 29.

“..The grant of most-favoured nation treatment is not necessarily a great advantage to the
beneficiary State. It may be no advantage at all if the granting State does not extend any favours to third States
in the domain covered by the clause. All that the contracting party concerned will treat the other party as well
as it treats any third State---which may be very badly. It has been rightly said in this connection that, in the

absence of any undertakings to third States, the clause remains but an empty shell”
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R Thulasidhass, "Most-Favoured-Nation Treatment in International Investment Law: Ascertaining the

Limits through Interpretative Principles,” Amsterdam Law Forum Vol.7-1 (2015): p. 5.
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**Siemens A.G. v. The Argentine Repubilic, supra note 24, para. 120.
126Rodriguez, p. 92.
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127”Draft Articles on Most-Favoured-Nation-Clauses ", (1978).

Article 9 Scope of rights under a most-favoured-nation clause

1. Under a most-favoured-nation clause the beneficiary State acquires, for itself or for the
benefit of persons or things in a dermined relationship with it, only those rights which fall within the limits of the
subject-matter of the clause.

2. The beneficiary State acquires the rights under paragraph 1 only in respect of persons or
things which are specified in the clause or implied from its subject-matter.

Article 10 Acquisition of rights under a most-favoured-nation clause

1. Under a most-favoured-nation clause the beneficiary State acquires the right to most-
favoured-nation treatment only if the granting State extends to a third State treatment within the limits of the
subject-matter of the clause.

2. The beneficiary State acquires rights under paragraph 1 in respect of persons or things in a
determined relationship with it only if they:

(a) belong to the same category of persons or things as those in a determined relationship
with a third State which benefit from the treatment extended to them by the granting State and

(b) have the same relationship with the beneficiary State as the persons and things referred to
in subparagraph (a) have with that third State.

128United Nations, "Report of the International Law Commission on Its Thirtieth Session," p. 27.
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" exico-United Kingdom Bit ", (2006).

Article 2 admission of Investments

Each Contracting Party shall admit investments in accordance with its laws and regulations.

Article 4 National Treatment and Most-Favoured-Nation Provision

1. Neither contracting Party shall in its territory subject investments or returns of investors of
the other Contracting Party to treatment less favourable than that which it accords, in like circumstances, to
investments or returns of its own investors or to investments or returns of investors of any third State.”

2. Neither Contracting Party shall in its territory subject investors of the other Contracting
Party, as regards the management, maintenance, use, enjoyment or disposal of their investments, to treatment
less favourable than that which it accords, in like circumstances, to its own investors or to investors of any third
State.

Plhe Energy Charter treaty of 1996 , Article 10 Promotion, Protection and Treatment of Investment.
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192"Agreemen’t between the Government of the United Kingdom of Great Britain and Northern Ireland and the
Government of the Republic of Mozambique for the Promotion and Protection of Investments ".
! 3Ibid., Article 3 National Treatment and Most-favoured-nation Provisions
(3) For the avoidance of doubt it is confirmed that the treatment provided for in paragraphs
(1) and (2) of this Article shall apply to the provisions of Articles 1 to 11 of this Agreement”
mlbid., Article 9 Disputes between the Contracting Parties.
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1%Thulasidhass, p.9.
“"Emilio Agustin Maffezini v.The Kingdom of Spain, ICSID Case No. ARB/97/7, Decision on Jurisdiction, 25
January 2000.
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ZOOThulasidhass, p. 14.

*nienna Convention on the Law of Treaties."
Article 31 General rule of interpretation
1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be

given to the terms of the treaty in their context and in the light of its object and purpose.
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203Emitio Agustin Maffezini v.The Kingdom of Spain, ICSID Case No. ARB/97/7, Decision on Jurisdiction, 25
January 2000

20Ll"Agreement between the Argentine Republic and the Kingdom of Spain on the Reciprocal Promotion
and Protection of Investments."Article IV Treatment (2).

205Siemens A.G. v. Argentine Republic, ICSID Case ARB/02/8, Decision on Jurisdicition, 3 August 2004.

2OéArgentina and Chile concerning the Reciprocal Encouragement and Protection of Investments of,

20ctober1991.
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“The relevant MFN clause states: “(1) None of the Contracting Parties shall accord in its territory to the
investments of nationals or companies of the other Contracting Parties shall accord in its territory to the
investments of nationals or companies of the other Contracting Party or to investments in which they hold
shares, a less favorable treatment tha the treatment granted to the investments of its own nationals or
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nationals or companies of each Contracting Party shall enjoy in the territory of the other Contracting Party the
treatment of the most favored nation in all matters covered in this Article.”

208Rodriguez, p. 94.

lbid., p. 93.

#’Rudolf Dolzer and Margrete Stevens, Bilateral Investment Treaties(London: Kulwer Law International

1995), p. 17.
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212The Ambatielos claim, supra note 16, p. 107.
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**United Nations, "Annex: Final Report Study Group on the Most-Favoured-Nation Clause," Report of the

International Law Comission sixty-seventy session (2015): p. 167.

214Sl'emens, para. 102.

Ve Group Ltd. V. The Argentina Republic, Decision on Jurisdiction, UNCITRAL (August 2006), para. 59.

#*United Nations, "Annex: Final Report Study Group on the Most-Favoured-Nation Clause," p. 168,
footnote 95.
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Draft Articles on Most-Favoured-Nation Clauses (1978)

Article 1
Scope of the present articles
The present articles apply to most-favoured-nation clauses contained in treaties

between States.

Article 2
Use of terms

1. For the purposes of the present articles:
(a) “treaty” means an international agreement concluded between States in
written form and governed by international law, whether embodied in a single
instrument or in two or more related instruments and whatever its particular
designation;
(b) “granting State” means a State which has undertaken to accord most-
favoured-nation treatment;
(0) “beneficiary State” means a State to which a granting State has undertaken

to accord mostfavoured-nation treatment;

(d) “third State” means any State other than the granting State or the beneficiary
State;
(e) “condition of compensation” means a condition providing for compensation

of any kind agreed between the granting State and the beneficiary State, in a treaty
containing a most-favoured-nation clause or otherwise;

(f) “condition of reciprocal treatment” means a condition of compensation
providing for the same or, as the case may be, equivalent treatment by the
beneficiary State of the granting State or of persons or things in a determined
relationship with it as that extended by the granting State to a third State or to

persons or things in the same relationship with that third State.
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2. The provisions of paragraph 1 regarding the use of terms in the present
articles are without prejudice to the use of those terms or to the meanings which

may be given to them in the internal law of any State.

Article 3
Clauses not within the scope of the present articles

The fact that the present articles do not apply to a clause on most-favoured
treatment other than a most-favoured-nation clause referred to in article 4 shall not
affect:

(a) the legal effect of such a clause;

(b) the application to it of any of the rules set forth in the present articles to
which it would be subject under international law independently of the present

articles.

Article 4
Most-favoured-nation clause
A most-favoured-nation clause is a treaty provision whereby a State
undertakes an obligation towards another State to accord most-favoured-nation

treatment in an agreed sphere of relations.

Article 5
Most-favoured-nation treatment
Most-favoured-nation treatment is treatment accorded by the granting State
to the beneficiary State, or to persons or things in a determined relationship with
that State, not less favourable than treatment extended by the granting State to a

third State or to persons or things in the same relationship with that third State.
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Article 6
Clauses in international agreements between States to which
other subjects of international law are also parties
Notwithstanding the provisions of articles 1, 2, 4 and 5, the present articles
shall apply to the relations of States as between themselves under an international
agreement containing a clause on mostfavoured-nation treatment to which other

subjects of international law are also parties.

Article 7
Legal basis of most-favoured-nation treatment
Nothing in the present articles shall imply that a State is entitled to be
accorded most-favourednation treatment by another State otherwise than on the

basis of an international obligation undertaken by the latter State.

Article 8
The source and scope of most-favoured-nation treatment

1. The right of the beneficiary State to most-favoured-nation treatment arises
only from the most-favoured-nation clause referred to in article 4, or from the clause
on most-favoured-nation treatment referred to in article 6, in force between the
granting State and the beneficiary State.

2. The most-favoured-nation treatment to which the beneficiary State, for
itself or for the benefit of persons or things in a determined relationship with it, is
entitled under a clause referred to in paragraph 1 is determined by the treatment
extended by the granting State to a third State or to persons or things in the same

relationship with that third State.

Article 9
Scope of rights under a most-favoured-nation clause
1. Under a most-favoured-nation clause the beneficiary State acquires, for
itself or for the benefit of persons or things in a determined relationship with it, only

those rights which fall within the limits of the subject matter of the clause.
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2. The beneficiary State acquires the rights under paragraph 1 only in respect
of persons or things which are specified in the clause or implied from its subject

matter.

Article 10
Acquisition of rights under a most-favoured-nation clause

1. Under a most-favoured-nation clause the beneficiary State acquires the
right to mostfavoured-nation treatment only if the granting State extends to a third
State treatment within the limits of the subject matter of the clause.

2. The beneficiary State acquires rights under paragraph 1 in respect of
persons or things in a determined relationship with it only if they:

(a) belong to the same category of persons or things as those in a determined
relationship with a third State which benefit from the treatment extended to them
by the granting State and

(b) have the same relationship with the beneficiary State as the persons and

things referred to in subparagraph (a) have with that third State.

Article 11
Effect of a most-favoured-nation clause not made
subject to compensation
If a most-favoured-nation clause is not made subject to a condition of
compensation, the beneficiary State acquires the right to most-favoured-nation

treatment without the obligation to accord any compensation to the granting State.

Article 12
Effect of a most-favoured-nation clause made
subject to compensation
If a most-favoured-nation clause is made subject to a condition of
compensation, the beneficiary State acquires the right to most-favoured-nation

treatment only upon according the agreed compensation to the granting State.
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Article 13
Effect of a most-favoured-nation clause made
subject to reciprocal treatment
If a most-favoured-nation clause is made subject to a condition of reciprocal
treatment, the beneficiary State acquires the right to most-favoured-nation treatment

only upon according the agreed reciprocal treatment to the granting State.

Article 14
Compliance with agreed terms and conditions
The exercise of rights arising under a most-favoured-nation clause for the
beneficiary State or for persons or things in a determined relationship with that State
is subject to compliance with the relevant terms and conditions laid down in the
treaty containing the clause or otherwise agreed between the granting State and the

beneficiary State.

Article 15
Irrelevance of the fact that treatment is extended
to a third State against compensation
The acquisition without compensation of rights by the beneficiary State, for
itself or for the benefit of persons or things in a determined relationship with it,
under a most-favoured-nation clause not made subject to a condition of
compensation is not affected by the mere fact that the treatment by the granting
State of a third State or of persons or things in the same relationship with that third

State has been extended against compensation.

Article 16
Irrelevance of limitations agreed between the granting State
and a third State
The acquisition of rights by the beneficiary State, for itself or for the benefit of
persons or things in a determined relationship with it, under a most-favoured-nation

clause is not affected by the mere fact that the treatment by the granting State of a
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third State or of persons or things in the same relationship with that third State has
been extended under an international agreement between the granting State and

the third State limiting the application of that treatment to relations between them.

Article 17
Irrelevance of the fact that treatment is extended to a third State
under a bilateral or a multilateral agreement
The acquisition of rights by the beneficiary State, for itself or for the benefit of
persons or things in a determined relationship with it, under a most-favoured-nation
clause is not affected by the mere fact that the treatment by the granting State of a
third State or of persons or things in the same relationship with that third State has

been extended under an international agreement, whether bilateral or multilateral.

Article 18
Irrelevance of the fact that treatment is extended to a
third State as national treatment
The acquisition of rights by the beneficiary State, for itself or for the benefit of
persons or things in a determined relationship with it, under a most-favoured-nation
clause is not affected by the mere fact that the treatment by the granting State of a
third State or of persons or things in the same relationship with that third State has

been extended as national treatment.

Article 19
Most-favoured-nation treatment and national or other
treatment with respect to the same subject matter
1. The right of the beneficiary State, for itself or for the benefit of persons or
things in a determined relationship with it, to most-favoured-nation treatment under
a most-favoured-nation clause is not affected by the mere fact that the granting
State has agreed to accord as well to that beneficiary State national treatment or

other treatment with respect to the same subject matter as that of the

mostfavoured-nation clause.
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2. The right of the beneficiary State, for itself or for the benefit of persons or
things in a determined relationship with it, to most-favoured-nation treatment under
a most-favoured-nation clause is without prejudice to national treatment or other
treatment which the granting State has accorded to that beneficiary State with

respect to the same subject matter as that of the most-favoured-nation clause.

Article 20
Arising of rights under a most-favoured-nation clause

1. The right of the beneficiary State, for itself or for the benefit of persons or
things in a determined relationship with it, to most-favoured-nation treatment under
a most-favoured-nation clause not made subject to a condition of compensation
arises at the moment when the relevant treatment is extended by the granting State
to a third State or to persons or things in the same relationship with that third State.

2. The right of the beneficiary State, for itself or for the benefit of persons or
things in a determined relationship with it, to most-favoured-nation treatment under
a most-favoured-nation clause made subject to a condition of compensation arises
at the moment when the relevant treatment is extended by the granting State to a
third State or to persons or things in the same relationship with that third State and
the agreed compensation is accorded by the beneficiary State to the granting State.

3. The right of the beneficiary State, for itself or for the benefit of persons or
things in a determined relationship with it, to most-favoured-nation treatment under
a most-favoured-nation clause made subject to a condition of reciprocal treatment
arises at the moment when the relevant treatment is extended by the granting State
to a third State or to persons or things in the same relationship with that third State
and the agreed reciprocal treatment is accorded by the beneficiary State to the

granting State.
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Article 21
Termination or suspension of rights under a
most-favoured-nation clause

1. The right of the beneficiary State, for itself or for the benefit of persons or
things in a determined relationship with it, to most-favoured-nation treatment under
a most-favoured-nation clause is terminated or suspended at the moment when the
extension of the relevant treatment by the granting State to a third State or to
persons or things in the same relationship with that third State is terminated or
suspended.

2. The right of the beneficiary State, for itself or for the benefit of persons or
things in a determined relationship with it, to most-favoured-nation treatment under
a most-favoured-nation clause made subject to a condition of compensation is
equally terminated or suspended at the moment of termination or suspension by
the beneficiary State of the agreed compensation.

3. The right of the beneficiary State for itself or for the benefit of persons or
things in a determined relationship with it, to most-favoured-nation treatment under
a most-favoured-nation clause made subject to a condition of reciprocal treatment is
equally terminated or suspended at the moment of termination or suspension by

the beneficiary State of the agreed reciprocal treatment.

Article 22
Compliance with the laws and regulations
of the granting State
The exercise of rights arising under a most-favoured-nation clause for the
beneficiary State or for persons or things in a determined relationship with that State
is subject to compliance with the relevant laws and regulations of the granting State.
Those laws and regulations, however, shall not be applied in such a manner that the
treatment of the beneficiary State or of persons or things in a determined
relationship with that State is less favourable than that of the third State or of

persons or things in the same relationship with that third State.
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Article 23
The most-favoured-nation clause in relation to treatment
under a generalized system of preferences
A beneficiary State is not entitled, under a most-favoured-nation clause, to
treatment extended by a developed granting State to a developing third State on a
non-reciprocal basis within a scheme of generalized preferences, established by that
granting State, which conforms with a generalized system of preferences recognized
by the international community of States as a whole or, for the States members of a
competent international organization, adopted in accordance with its relevant rules

and procedures.

Article 24
The most-favoured-nation clause in relation to
arrangements between developing States
A developed beneficiary State is not entitled under a most-favoured-nation
clause to any preferential treatment in the field of trade extended by a developing
granting State to a developing third State in conformity with the relevant rules and
procedures of a competent international organization of which the States concerned

are members.

Article 25
The most-favoured-nation clause in relation to treatment
extended to facilitate frontier traffic

1. A beneficiary State other than a contiguous State is not entitled under a
most-favoured-nation clause to the treatment extended by the granting State to a
contiguous third State in order to facilitate frontier traffic.

2. A contigsuous beneficiary State is entitled under a most-favoured-nation
clause to treatment not less favourable than the treatment extended by the granting
State to a contiguous third State in order to facilitate frontier traffic only if the

subject-matter of the clause is the facilitation of frontier traffic.
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Article 26
The most-favoured-nation clause in relation to rights
and facilities extended to a landlocked third State

1. A beneficiary State other than a landlocked State is not entitled under a
most-favoured-nation clause to rights and facilities extended by the granting State to
a landlocked third State in order to facilitate its access to and from the sea.

2. A landlocked beneficiary State is entitled under a most-favoured-nation
clause to the rights and facilities extended by the granting State to a landlocked third
State in order to facilitate its access to and from the sea only if the subject matter of

the clause is the facilitation of access to and from the sea.

Article 27
Cases of State succession, State responsibility
and outbreak of hostilities
The provisions of the present articles shall not prejudge any question that
may arise in regard to a most-favoured-nation clause from a succession of States or
from the international responsibility of a State or from the outbreak of hostilities

between States.

Article 28
Non-retroactivity of the present articles

1. Without prejudice to the application of any rule set forth in the present
articles to which most-favoured-nation clauses would be subject under international
law independently of these articles, they apply only to a most-favoured-nation
clause in a treaty which is concluded by States after the entry into force of the
present articles with regard to such States.

2. Without prejudice to the application of any rule set forth in the present
articles to which clauses on most-favoured-nation treatment would be subject under
international law independently of these articles, they apply to the relations of
States as between themselves only under a clause on mostfavoured-nation

treatment contained in an international agreement which is concluded by States and
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other subjects of international law after the entry into force of the present articles

with regard to such States.

Article 29
Provisions otherwise agreed
The present articles are without prejudice to any provision on which the

granting State and the beneficiary State may otherwise agree.

Article 30
New rules of international law in favour of developing countries
The present articles are without prejudice to the establishment of new rules

of international law in favour of developing countries.
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Vienna convention on the Law of Treaties (1969).

PART III.
OBSERVANCE, APPLICATION AND
INTERPRETATION OF TREATIES
SECTION 1. OBSERVANCE OF TREATIES

Article 26
“Pacta sunt servanda”
Every treaty in force is binding upon the parties to it and must be performed

by them in good faith.

SECTION 3. INTERPRETATION OF TREATIES

Article 31
General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its
object and purpose.

2. The context for the purpose of the interpretation of a treaty shall
comprise, in addition to the text, including its preamble and annexes:
(a) any agreement relating to the treaty which was made between all the parties
in connection with the conclusion of the treaty;
(b) any instrument which was made by one or more parties in connection with
the conclusion of the treaty and accepted by the other parties as an instrument
related to the treaty.

3. There shall be taken into account, together with the context:
(a) any subsequent agreement between the parties regarding the interpretation

of the treaty or the application of its provisions;
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(b) any subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation;
(0) any relevant rules of international law applicable in the relations between
the parties.

4. A special meaning shall be given to a term if it is established that the

parties so intended.

SECTION 4. TREATIES AND THIRD STATES

Article 34
General rule regarding third States
A treaty does not create either obligations or rights for a third State without

its consent.

Article 35
Treaties providing for obligations for third States
An obligation arises for a third State from a provision of a treaty if the parties
to the treaty intend the provision to be the means of establishing the obligation and

the third State expressly accepts that obligation in writing.

Article 36
Treaties providing for rights for third States

1. A right arises for a third State from a provision of a treaty if the parties to
the treaty intend the provision to accord that right either to the third State, or to a
group of States to which it belongs, or to all States, and the third State assents
thereto. Its assent shall be presumed so long as the contrary is not indicated, unless
the treaty otherwise provides.

2. A State exercising a right in accordance with paragraph 1 shall comply with
the conditions for its exercise provided for in the treaty or established in conformity

with the treaty.
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Article 37
Revocation or modification of obligations or
rights of third States

1. When an obligation has arisen for a third State in conformity with article 35,
the obligation may be revoked or modified only with the consent of the parties to
the treaty and of the third State, unless it is established that they had otherwise
agreed.

2. When a right has arisen for a third State in conformity with article 36, the
right may not be revoked or modified by the parties if it is established that the right
was intended not to be revocable or subject to modification without the consent of

the third State.

Article 38
Rules in a treaty becoming binding on third States
through international custom
Nothing in articles 34 to 37 precludes a rule set forth in a treaty from
becoming binding upon a third State as a customary rule of international law,

recognized as such.
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