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SAHARUD MANEENEAM: Advantages and Disadvantages in Becoming a Party
to Convention on the Law of the Non-navigational Uses of International
Watercourses 1997 of Thailand. ADVISOR: PROF. CHUMPHORN
PACHUSANOND, Ph.D., 151 pp.

This research is aims to study the basis concept of International Law
concerning the water uses of International River according to the scope and
substance of the Convention on the Law of the Non-navigational Uses of
International Watercourses 1997,in which contained provisions on rights, duties and
obligations which require co-riparian state act in order to attain optimal and
sustainable utilization of international watercourse, however, some terms of provision
are ambiguous. So, it might be problems in practice to co-riparian state in the

exercise of the rights, duties and obligations.

Author find from the study that this Convention similar to Agreement on the
Cooperation for the Sustainable Development of the Mekong River Basin 1995.
Moreover, Salween River has just three co-riparian states such as China Myanmar and
Thailand which can jointly establish river management agreement in a trilateral
cooperation. In regarding utilization of international water of Thailand and an above
consideration indicate that without necessary in becoming a party to Convention on
the Law of the Non-navigational Uses of International Watercourses 1997 of

Thailand.

Field of Study: Laws Student's Signature

Academic Year: 2016 Advisor's Signature
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® Article 108 : Navigation of Rivers traversing different states

The Power whose territories are separated or traversed by the same navigable river engage to regulate,
by common consent, all that regarding its navigation. For this purpose, they will name commissioners, who shall
assemble, at latest, within six months after termination of the congress, and who shall adopt, as the bases of
their proceedings, the principle established by the following Articles.

4Case Relating to the Territorial Jurisdiction of the International Commission of the River Order, (1929).
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into Force Proven Difficult?," water international 32 (2007).

e Stephen McCaffrey, The Law of International Watercourses Non-Navigational Uses(Oxford University

Press, 2003), p.320.
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 Article 5. Equitable and reasonable utilization and participation

1. Watercourse States shall in their respective territories utilize an international watercourse in an
equitable and reasonable manner. In particular, an international watercourse shall be used and developed by
watercourse States with a view to attaining optimal and sustainable utilization thereof and benefits therefrom,
taking into account the interests of the watercourse States concerned, consistent with adequate protection of the
watercourse.

2. Watercourse States shall participate in the use, development and protection of an international
watercourse in an equitable and reasonable manner. Such participation includes both the right to utilize the
watercourse and the duty to cooperate in the protection and development thereof, as provided in the present

Convention.
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" Convention on the Law of the Non-navigational Uses of International Watercourses 1997 Article 2 (a)
“watercourses” means a system of surface waters and groundwaters constitution by virtue of their physical

relationship a unitary whole and normally flowing into a common terminus;
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" Article 6 Factors relevant to equitable and reasonable utilization

1.Utilization of an international watercourse in an equitable and reasonable manner within the meaning
of article 5 requires taking into account all relevant factors and circumstances, including:
(a) Geographic, hydrographic, hydrological, climatic, ecological and other factors of a natural character;
(b) The social and economic needs of the watercourse States concerned;
(c) The population dependent on the watercourse in each watercourse State;
(d) The effects of the use or uses of the watercourses in one watercourse State on other watercourse States;
(e) Existing and potential uses of the watercourse;
(f) Conservation, protection, development and economy of use of the water resources of the watercourse and
the costs of measures taken to that effect;
(g) The availability of alternatives, of comparable value, to a particular planned or existing use.

2. In the application of article 5 or paragraph 1 of this article, watercourse States concerned shall, when
the need arises, enter into consultations in a spirit of cooperation.

3. The weight to be given to each factor is to be determined by its importance in comparison with that
of other relevant factors. In determining what is a reasonable and equitable use, all relevant factors are to be

considered together and a conclusion reached on the basis of the whole.
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on the Law of the Non-Navigational Uses of International Watercourse and

* Article 7 Obligation not to cause significant harm

1.Watercourse States shall, in utilizing an international watercourse in their territories, take all
appropriate measures to prevent the causing of significant harm to other watercourse States.

2. Where significant harm nevertheless is caused to another watercourse State, the States whose use
causes such harm shall, in the absence of agreement to such use, take all appropriate measures, having due
regard for the provisions of articles 5 and 6, in consultation with the affected State, to eliminate or mitigate such

harm and, where appropriate, to discuss the question of compensation.
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1. Watercourse States shall cooperate on the basis of sovereign equality, territorial integrity, mutual
benefit and good faith in order to attain optimal utilization and adequate protection of an international
watercourse.

2. In determining the manner of such cooperation, watercourse States may consider the
establishment of joint mechanisms or commissions, as deemed necessary by them, to facilitate cooperation on
relevant measures and procedures in the light of experience gained through cooperation in existing joint
mechanisms and commissions in various regions.
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watercourse and commentaries 1994. (A/49/10). (New York: United Nation,1994) p.98
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* Amnat Wongbandit, Hydroelectic development on an international river. The Lower Mekong basin.
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® Article 11 Information concerning planned measures
Watercourse states shall exchange information and consult each other and, if necessary, negotiate

on the possible effects of planned measures on the condition of an international watercourse.



a7

nansznuiilifisUszasduazransenuiidulszleviveannsnisnanawuld Fahlugnisan
ANUFguaziuANUaenfelunTuud S uguEImMNe uonanil TeimvuadmTu
nsuanidsudeyanaznstiaiuinwineiiunansenuiionaindulanaiunasnanies

a a A a dy a = 1 = a4
Ygyminulalunisuszsidiunanszynufionafiatuainnisuszduiesdesen

dauAdn 'wnsms luduiinenuiiuieaiusseudyan Oraft articles on
the law of the non-navigatinal uses of international watercourse and commentaries
1994) laesungliindesdianulininazsiuddlassmsuseunuaulngd Geradulaseng

1 1 { Y o ioJ ! o 45
Ingivselasanisges) Taudmsdsuutadumsldainseninsewmeludagdu . wnsns

v
o o

Aanandeaifesm s iviindsdn nsatuauuaitl nmsdaldiateUrfeglnafiudn
JEUUTEmA N133RALTIUERAINNTTUTDNVENANTENURBAMN NI BUTUI YD

=
wazdy 9

lunsalinsuduseulatuduiisnisiiegresnisdadiumamadselesisening
$3ueHavizodInInsgRealasuNansEnUaINUINgNIsNIMILL T A SRITaNITUT N

LATNITLDTINDITVIVLANUNINGININUY wiTToA19928n1T97 nguuesErnIngssivaly

aa a v ) PN

Jndudeavssaiuanuanasseninesgnaiiieadesiuninsnisinnaunuly sgralsiny

nsyuIuNsasaesessndudedinisiansantmalsslevivanuaiionalasunansenuain

A (Y] ad g 1o = 2/ M v Y a a a [y [ « [
wnsn1sillaesznanduadyay fwdaglilanelmfndnsnianguuneduduluaiy “ndn
g930" TudunazSunTedvisgimununamamnalssloyiiaungulansds "nauiianela

d' v Y] ¢ P v & v P
‘Vlﬁ@@ﬁa@\‘iﬂ‘Uﬂ']iLLﬁ’N'M']Naﬂﬁgiﬂﬂu‘ﬂ@qmu LLaSL'W'E]LLﬁ@I\ﬂ,'wLMU?WIU?‘IT‘IN@@QﬂWﬁU IPMEY

Usisounaglnandenayselevivessgueildu q

“ International Law Commission, Draft articles on the law of the non-navigatinal uses of international

watercourse and commentaries 1994. (A/49/10). (New York: United Nation,1994) p.111
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* Article 12 Notification Concerning Planned Measures with Possible Adverse Effects
Before a watercourse state implements or permits the implementation of planned measures which
may have a significant adverse effect upon other watercourse states, it shall provide those states with timely
notification thereof. Such notification shall be accompanied by available technical data and information, including
the results of any environmental impact assessment, in order to enable the notified states to evaluate the

possible effects of the planned measures
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*" Article 13 Period for reply to notification
Unless otherwise agreed:
(@) A watercourse State providing a notification under article 12 shall allow the notified States a
period of six months within which to study and evaluate the possible effects of the planned measures and to

communicate the findings to it;



52

1051 13 (b) AseninAnan U salani1za1 i lvsTE S uNswIeiasldiaa

[ [y

WNTuluN1INBUNGY STHFUNTUAAABUNADINITVEIBIATIUNTHOUNTUILABITTIAIY

Y]

gandrunduiiiasiielddumanalunisfemeveiaiainisnaundu Faauuntygin

anunsalvengszeznalsinasantudnuninaula

Y]

Tuvagandunisseudygiatud ILC  TaRarsuidenudululs
lunsldunsgrumilulunisimuessogianlun1sneunau Wi "seegnanfimuisay’
A4 o 1w " A ° o Y 1 & I I
#30A171 "Tuan" 1NN imunsEegIakiusuae ag1absiiny ILC ﬂatgﬂlmm
srezamnioutiu 1ugitssezafiuiaulaveswissginnuruninsniswaz g R
luraueuinsgruniliasiianutiavguuinniuazeygialiauisausuiilaluaniunisal
| [ Sa 1 a o | a A a I @ o o wf9
719 9 Anuldudueuniegasionathlugnmseduneiianauseninesganils

(% '
[ VY] 1% o a

FItTU AANSUAUYDILINTY 13 Ina1171 "unsazlannasiuliiduseng
a | XY =3 1 P A A 1 [
au" Fllvwaunludgaruisauysvlugiwiarmvuizay lunsanldaiuisanaunay

MshadApulan1eluszazia rnmouls F9588218191INANNSUNITHAUNSUSINDIT4

a v 1

a & 19 v aa o a a v o A
szazianfivenenilulliagldanislunsanlifidonnasamegszninedgnineadesiubes

50
U

o = [ 17 a0 & 1 a ] v o A o 3
- wusnsm‘lummwwauawmLﬂumamwszLuummmgaulumm

Y

2RIUIZNA

S5l ANNANITUUUAIUITENINUTENA UBNAINNISUNUNNNA DI

o9

a v o A o i ] Y o Y a v ada a Y o Y] v
Lﬁ]@uvLﬂﬁﬂijauELuaquqig%']'N‘Uﬁ%L‘Vlﬂu‘HLLa'J g90 99U NUMBNUIENT AB ﬁU'WVISLUﬂ’ﬁGU@ﬂ']GUaHa

*“(b) This period shall, at the request of a notified State for which the evaluation of the planned

measures poses special difficulty, be extended for a period of six months.

* International Law Commission, Draft articles on the law of the non-navigatinal uses of international
watercourse and commentaries 1994. (A/49/10). (New York: United Nation,1994) p.114

° Ibid, p.114
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*! Article 14 Obligations of the notifying State during the period for reply

During the period referred to in article 13, the notifying State:
(@) Shall cooperate with the notified States by providing them, on request, with any additional data and
information that is available and necessary for an accurate evaluation; and
(b) Shall not implement or permit the implementation of the planned measures without the consent of the
notified States.

* International Law Commission, Draft articles on the law of the non-navigatinal uses of international

watercourse and commentaries 1994. (A/49/10). (New York: United Nation,1994) p.114
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> Article 15 Reply to notification
The notified states shall communicate their findings to the notifying state as early as possible within
the period applicable pursuant to article 13. If a notified State finds that implementation of the planned
measures would be inconsistent with the provisions of articles 5 or 7, it shall attach to its finding a documented

explanation setting forth the reasons for the finding.
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** UN Watercourses Convention Online User’s Guide. 2560. 15.1 Commentary. (eoulad). WiAETIN ;
http://www.unwatercoursesconvention.org/the-convention/part-iii-planned-measures/article-15-reply-to-
notification/15-1-commentary/ 30 Ww1gu 2560

> Article 16 Absence of reply to notification

1. If, within the period applicable pursuant to article 13, the notifying State receives no communication
under article 15, it may, subject to its obligations under articles 5 and7, proceed with the implementation of the
planned measures, in accordance with the notification and any other data and information provided to the
notified States.

* International Law Commission, Draft articles on the law of the non-navigatinal uses of international

watercourse and commentaries 1994. (A/49/10). (New York: United Nation,1994) p.115
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*" Article 20 Protection and preservation of ecosystems
Watercourse States shall, individually and, where appropriate, jointly, protect and preserve the

ecosystems of international watercourses.
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%0 Article 21 Prevention, Reduction and control of pollution

1. For the purpose of this article, “pollution of an international watercourse” means any detrimental
alteration in the composition or quality of the waters of an international watercourse which results directly or
indirectly from human conduct.

2. Watercourse States shall, individually and, where appropriate, jointly, prevent, reduce and control
the pollution of an international watercourse that may cause significant harm to other watercourse States or to
their environment, including harm to human health or safety, to the use of the waters for any beneficial purpose
or to the living resources of the watercourse. Watercourse States shall take steps to harmonize their policies in
this connection.

3. Watercourse States shall, at the request of any of them, consult with a view to arriving at mutually
agreeable measures and methods to prevent, reduce and control pollution of an international watercourse, such
as:

(a) Setting joint water quality objectives and criteria;
(b) Establishing techniques and practices to address pollution from point and non-point sources;
() Establishing lists of substances the introduction of which into the waters of an international watercourse is to

be prohibited, limited, investigated or monitored.
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" Article 24 Management
1. Watercourse States shall, at the request of any of them, enter into consultations concerning the
management of an international watercourse, which may include the establishment of a joint management

mechanism.
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e International Law Commission, Draft articles on the law of the non-navigatinal uses of international

watercourse and commentaries 1994. (A/49/10). (New York: United Nation,1994) p.125
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e 2. For the purposes of this article, “management” refers, in particular, to:
(@) Planning the sustainable development of an international watercourse and providing for the
implementation of any plans adopted; and
(b) Otherwise promoting the rational and optimal utilization, protection and control of the
watercourse.

o International Law Commission, Draft articles on the law of the non-navigatinal uses of international

watercourse and commentaries 1994. (A/49/10). (New York: United Nation,1994) p.125
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navigatinal uses of international watercourse and commentaries 1994) léjwﬁﬁdmﬂﬁfjj

% Article 26 Installations
1. Watercourse States shall, within their respective territories, employ their best efforts to maintain

and protect installations, facilities and other works related to an international watercourse.

2.Watercourse States shall, at the request of any of them which has reasonable grounds to believe that
it may suffer significant adverse effects, enter into consultations with regard to:

(@) The safe operation and maintenance of installations, facilities or other works related to an
international watercourse; and

(b) The protection of installations, facilities or other works from wilful or negligent acts or the forces of
nature.

% International Law Commission, Draft articles on the law of the non-navigatinal uses of international

watercourse and commentaries 1994. (A/49/10). (New York: United Nation,1994) p.127
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*" Article 27 Prevention and mitigation of harmful conditions
Watercourse States shall, individually and, where appropriate, jointly, take all appropriate measures
to prevent or mitigate conditions related to an international watercourse that may be harmful to other
watercourse States, whether resulting from natural causes or human conduct, such as flood or ice conditions,
water-borne diseases, siltation, erosion, salt-water intrusion, drought or desertification.
* International Law Commission, Draft articles on the law of the non-navigatinal uses of international

watercourse and commentaries 1994. (A/49/10). (New York: United Nation,1994) p.129
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" Article 28 Emergency situations
1. For the purposes of this article, “emergency” means a situation that causes, or poses an
imminent threat of causing, serious harm to watercourse States or other States and that results suddenly from
natural causes, such as floods, the breaking up of ice, landslides or earthquakes, or from human conduct, such as
industrial accidents.

2. A watercourse State shall, without delay and by the most expeditious means available, notify other
potentially affected States and competent international organizations of any emergency originating within its
territory.

3. A watercourse State within whose territory an emergency originates shall, in cooperation with
potentially affected States and, where appropriate, competent international organizations, immediately take all
practicable measures necessitated by the circumstances to prevent, mitigate and eliminate harmful effects of the
emergency.

4. When necessary, watercourse States shall jointly develop contingency plans for responding to
emergencies, in cooperation, where appropriate, with other potentially affected States and competent

international organizations.
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”? Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin 1995.
Article 1 Areas of cooperation
To cooperate in all fields of sustainable development, utilization, management and conservation of
the water and related resources of the Mekong River Basin including, but not limited to irrigation, hydro-power,
navigation, flood control, fisheries, timber floating, recreation and tourism, in a manner to optimize the multiple-
use and mutual benefits of all riparians and to minimize the harmful effects that might result from natural
occurrences and man-made activities.
. Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin 1995.
Article 5 Reasonable and Equitable Utilization
To utilize the waters of the Mekong River system in a reasonable and equitable manner in their
respective territories, pursuant to all relevant factors and circumstances, the Rules for Water Utilization and Inter-
basin Diversion provided for under Article 26 and the provisions of A and B below:
A. On tributaries of the Mekong River, including Tonle Sap, intra-basin uses and inter-basin diversions
shall be subject to notification to the Joint Committee.
B. On the mainstream of the Mekong River:
1. During the wet season:
a) Intra-basin use shall be subject to notification to the Joint Committee.
b) Inter-basin diversion shall be subject to prior consultation which aims at arriving at an
agreement by the Joint Committee.
2. During the dry season:
a) Intra-basin use shall be subject to prior consultation which alms at arriving at an agreement by
the Joint Committee.
b) Any inter-basin diversion project shall be agreed upon by the Joint Committee through a

specific agreement for each project prior to any proposed diversion. However, should there be a surplus quantity
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of water available in excess of the proposed uses of all parties in any dry season, verified and unanimously
confirmed as such by the Joint Committee, an inter-basin diversion of the surplus could be made subject to prior
consultation.
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. Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin 1995.

Article 7 Prevention and Cessation of Harmful Effects

To make every effort to avoid, minimize and mitigate harmful effects that might occur to the
environment, especially the water quantity and quality, the aquatic (eco-system) conditions, and ecological
balance of the river system, from the development and use of the Mekong River Basin water resources or
discharge of wastes and return flows. Where one or more States is notified with proper and valid evidence that it
is causing substantial damage to one or more riparians from the use of and/or discharge to water of the Mekong
River, that State or States shall cease immediately the alleged cause of harm until such cause of harm is

determined in accordance with Article 8.
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7 Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin 1995.

Article 8 State Responsibility for Damages

Where harmful effects cause substantial damage to one or more riparians from the use of and/or
discharge to waters of the Mekong River by any riparian State, the party(ies) concermned shall determine all relative
factors, the cause, extent of damage and responsibility for damages caused by that State in conformity with the
principles of international law relating to state
responsibility, and to address and resolve all issues, differences and disputes in an amicable and timely manner
by peaceful means as provided in Articles 34 and 35 of this Agreement, and in conformity with the Charter of the

United Nations.
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98 Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin 1995.

Article 6 Maintenance of Flows on the Mainstream

To cooperate in the maintenance of the flows on the mainstream from diversions, storage releases, or
other actions of a permanent nature; except in the cases of historically severe droughts and/or floods:

A. Of not less than the acceptable minimum monthly natural flow during each month of the dry
season;

B. To enable the acceptable natural reverse flow of the Tonle Sap to take place during the wet season;
and,

C. To prevent average daily peak flows greater than what naturally occur on the average during the
flood season.

The Joint Committee shall adopt guidelines for the locations and levels of the flows, and monitor and

take action necessary for their maintenance as provided in Article 26.
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7 Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin 1995.
Chapter 2 Definition of Terms
Notification: Timely providing information by a riparian to the Joint Committee on its proposed use
of water according to the format, content and procedures set forth in the Rules for Water Utilization and Inter-

Basin Diversions under Article 26.
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10 Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin 1995.

Chapter 2 Definition of Terms

Prior Consultation: Timely notification plus additional data and information to the Joint Committee
as provided
in the Rules for Water Utilization and Inter-Basin Diversion under Article 26, that would allow the other member
riparians to discuss and evaluate the impact of the proposed use upon their uses of water and any other affects,
which is the basis for arriving at an agreement. Prior consultation is neither a right to veto the use nor unilateral
right to use water by any riparian without taking

into account other riparians' rights.
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o Procedures for Notification, Prior Consultation and Agreement.
6. Specific Agreement Any inter-basin diversion project during the dry season from the mainstream

shall be agreed upon by the MRC JC through a Specific Agreement for each project prior to any proposed
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diversion. Such a Specific Agreement, signed/approved by all members of the MRC JC, sets out agreed terms and
conditions such as timing, quantity of diversion, etc. While the format and content of the Specific Agreement shall
be established by the MRC JC on a case-by-case basis, the format and content for Notification and Prior
Consultation shall apply.

1o Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin 1995.
Article 5

10 Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin 1995.
Article 3 Protection of the Environment and Ecological Balance

To protect the environment, natural resources, aquatic life and conditions, and ecological balance of
the Mekong River Basin from pollution or other harmful effects resulting from any development plans and uses of

water and related resources in the Basin.
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106 Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin 1995.
Article 4 Sovereign Equality and Territorial Integrity

To cooperate on the basis of sovereign equality and territorial integrity in the utilization and protection
of the water resources of the Mekong River Basin.
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Water Use Monitoring: PWUM)
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" Article 5. Reasonable and Equitable Utilization
To utilize the waters of the Mekong River system in a reasonable and equitable manner in their
respective territories, pursuant to all relevant factors and circumstances, the Rules for Water Utilization and
Interbasin Diversion provided for under Article 26 and the provisions of A and B below:
A. On tributaries of the Mekong River, including TonleSap, intra-basin uses and inter-basin diversions
shall be subject to notification to the Joint Committee.
B. On the mainstream of the Mekong River:
1. During the wet season:
a) Intra-basin use shall be subject to notification to the Joint Committee.
b) Inter-basin diversion shall be subject to prior consultation which aims at arriving at an
agreement by the Joint Committee.
2. During the dry season:
a) Intra-basin use shall be subject to prior consultation which alms at arriving at an agreement by
the Joint Committee.
b) Any inter-basin diversion project shall be agreed upon by the Joint Committee through a
specific agreement for each project prior to any proposed diversion. However, should there be a surplus quantity

of water available in excess of the proposed uses of all parties in any dry season, verified and unanimously
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confirmed as such by the Joint Committee, an inter-basin diversion of the surplus could be made subject to prior
consultation.
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e Chapter 2 Definitions of terms

Notification: Timely providing information by a riparian to the Joint Committee on its proposed use of
water according to the format, content and procedures set forth in the Rules for Water Utilization and Inter-Basin
Diversions under Article 26.
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""" Memorandum of Understanding on Technical Cooperation Between The Ministry of Natural

Resources and Environment of The Kingdom of Thailand and The Ministry of Agriculture and Irrigation of The
Union of Myanmar. 2: “To cooperate in the field of human resources development including study tour, training

lectures and schlorship on water resources and irrigated agriculture.
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