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# # 5686037434 : MAJOR LAWS

KEYWORDS:
ORAPAN LIMRIANTONG: CONSTITUTIONAL COURT'S AUTHORITY IN REVIEWING
CONSTITUTIONAL AMENDMENTS : STUDY IN THEORIES. ADVISOR: ASSOC. PROF.
MANIT JUMPA, 270 pp.

This thesis aimed to study constitutional court’ s authority in reviewing
constitutional amendments. Originally, Hans Kelsen established the constitutional court to
review laws which many countries accepts this principle. Later, there was new principle
which empowers constitutional court in reviewing constitutional amendments. The study
was conducted by analyzing the concepts, theories, and models from foreign countries
including the countries which accept the principle of constitutional court’s authority in
reviewing constitutional amendments and the countries which do not accept this principle,
such as the Netherlands, Slovenia, France, Romania, Hungary, and Germany, and comparing

with Thailand’s trend.

According to the study, it can be found that the constitutions of Thailand have an
insecure status because of the political situations and the current ruler of the country. This
study indicates that the enforcement of every Thailand’s constitution tends to be the
political tool which results in lacking of the supremacy of the constitution, the principles of
the state’s regime and fundamental rights of people, and the monitoring the state’s exercise
of power. Anyways, there are none of constitutions which empowers the constitutional court
in reviewing constitutional amendments. Consequently, this situation causes the problem in
interpreting the constitutional provisions which the enforcement of constitution cannot be

guaranteed the legal certainty.

Therefore, the author suggests that there should be legislated explicitly in the
constitution to empower the constitutional court in reviewing the constitutionality of
constitutional amendments so that it will solve the theoretical problems in empowering the
constitutional court in reviewing constitutional amendments. It will help conforming the

relating principles of constitutional laws and the constitutional will as well.

Field of Study: Laws Student's Signature

Academic Year: 2016 Advisor's Signature
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ol .a. 1848 UnJvinsvesuseinaalalidelasig
Sgossuyguiluiinfnvessgsssuyguitesamisiluniwalaiifdedunsusn a1n
& A [J v a A IS ¢ a 1
LoasNIsalfeungenAY AL, 1917 Mvualiyialadide ¥ilasiely uasyiwesile of
melanguevaidsn (Habsburg Rule) Ineiladun 28 fguieu a.a. 1921 ladnisusenielyd
)y | a ) & i~ v as & s a o
Syossuyuvisglnaaieiuasausn Tud a.e. 1929 n¥nsdaianauneseniansgsssuuey
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A.A. 1934-1941

2 gunyn 107123, 52U TLALUL AN TUYYLATA1TAIVALAIINTDUF I
SgsasuynuesmsuAlufiuduigsssuyalusisseina, wh 210-212

3 Article 120

“The constitutionality of Acts of Parliament and treaties shall not be reviewed by the
courts.”

4 Article 137

“1. An Act of Parliament shall be passed stating that an amendment to the

Constitution in the form proposed shall be considered.”
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TAUIIUA (concentrated system) ¥3aMIATIIABUFULUULARIYU (Kelsen’s model of

constitutional review)'*

AenasaInnIstasulensvuaziisunseiulaaduves
puoadleTuil 25 fquieu a.a. 1991 Iiinsusemaldgsssuyyusaladide Weiuil 23
funau a.a. 1991 TnefnualiilosdnsiivimihAfvindsgsssuyguazuntesdvdiaiaim
yestevy Tuifedunsemdnidssmandnnisunasedlussuauszunsulag dufea
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Janamaszossuynywialaiiily FaussnmaldidleTun 2 wwigu a.e. 1994

> Arne Marjan Mavcic, The Slovenian Constitutional Review (Postojna, Slovenia: Edo

Milavec, MV d.o.o., 2009).

1% "Constitutional Court of the Republic of Slovenia: An Overview of the Work for

2013," [Online]. Available from: http://www.us-rs.si/media/annual.report.for.2013.pdf
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199y
1. ANUYOUMESTETIUYVDINY MY

2. ANUTOUMIBAUST YT IA LR T

WaZWANNY MU IEUINUsTInANI b MuNeLasNNdY 9

3. ANUYBUMILITETTULYYUALNY NNV

ng

T Article 160 “Powers of the Constitutional Court

The Constitutional Court decides:

« on the conformity of laws with the Constitution;

» on the conformity of laws and other regulations with ratified treaties and with the
general principles of international law;

» on the conformity of regulations with the Constitution and with laws;

» on the conformity of local community regulations with the Constitution and with
laws;

« on the conformity of general acts issued for the exercise of public authority with the
Constitution, laws and regulations;

» on constitutional complaints stemming from the violation of human rights and

fundamental freedoms by individual acts;

Unless otherwise provided by law, the Constitutional Court decides on a constitutional
complaint only if legal remedies have been exhausted. The Constitutional Court decides whether
to accept a constitutional complaint for adjudication on the basis of criteria and procedures

provided by law.”
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% Article 21 (3) When deciding on the matters referred to in indents one to five of

the first paragraph of this article, the Constitutional Court also decides on the constitutionality and
legality of the procedures by which these acts were adopted.

% Article 21a

(1) Applications addressed to the Constitutional Court for which the Constitutional
Court does not have jurisdiction in accordance with the provisions of the preceding article, are

resolved by the Secretary General of the Constitutional Court.
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(2) In the instances referred to in the preceding paragraph, the Secretary General
explains to the applicant why the application is not among the types of cases which the
Constitutional Court has jurisdiction to decide and states the conditions under which it is possible
in accordance with the law to initiate proceedings before the Constitutional Court.

(3) The Secretary General of the Constitutional Court responds with explanations also
to complaints and objections against Constitutional Court decisions and to applications regarding
which the Constitutional Court so decides.

"% Article 161 Abrogation of a Law

If the Constitutional Court establishes that a law is unconstitutional, it abrogates such
law in whole or in part. Such abrogation takes effect immediately or within a period of time
determined by the Constitutional Court. This period of time may not exceed one year. The
Constitutional Court annuls or abrogates other regulations or general acts that are unconstitutional
or contrary to law. Under conditions provided by law, the Constitutional Court may, up until a final
decision, suspend in whole or in part the implementation of an act whose constitutionality or
legality is being reviewed.

If in deciding on a constitutional complaint the Constitutional Court establishes the
unconstitutionality of a regulation or general act, it may in accordance with the provisions of the
first paragraph of this article annul or abrogate such regulation or act.

The legal consequences of Constitutional Court decisions shall be regulated by law.
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! Article 43

The Constitutional Court may in whole or in part abrogate a law which is not in
conformity with the Constitution. Such abrogation takes effect the day following the publication of
the decision on the abrogation, or upon the expiry of a period of time determined by the
Constitutional Court.

Article 44

The abrogation of a law or a part thereof by the Constitutional Court applies to
relations that had been established before the day such abrogation took effect, if by that day such
relations had not been finally decided.

Article 45

(1) The Constitutional Court annuls or abrogates regulations or general acts issued for
the exercise of public authority that are unconstitutional or unlawful.

(2) The Constitutional Court annuls regulations or general acts issued for the exercise
of public authority that are unconstitutional or unlawful when it determines that it is necessary to
remedy harmful consequences arising from such unconstitutionality or unlawfulness. Annulment

has retroactive effect.
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(3) In other instances, the Constitutional Court abrogates regulations or general acts
issued for the exercise of public authority that are unconstitutional or unlawful. Abrogation takes
effect the day following the publication of the Constitutional Court decision on the abrogation, or
upon the expiry of a period of time determined by the Constitutional Court. In instances of
abrogation, Article 44 of this Act is applied mutatis mutandis.
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' Article 168 Proposal to Initiate the Procedure

A proposal to initiate the procedure for amending the Constitution may be made by
twenty deputies of the National Assembly, the Government or at least thirty thousand voters.

Such proposal is decided upon by the National Assembly by a two-thirds majority
vote of deputies present.

Article 169 Acts Amending the Constitution

The National Assembly adopts acts amending the Constitution by a two-thirds majority
vote of all deputies.

Article 170 Confirmation of Constitutional Amendments by Referendum

The National Assembly must submit a proposed constitutional amendment to voters
for adoption in a referendum, if so required by at least thirty deputies.

A constitutional amendment is adopted in a referendum if a majority of those voting
voted in favour of the same, provided that a majority of all voters participated in the referendum.

Article 171 Promulgation of Constitutional Amendments

Constitutional amendments enter into force upon their promulgation in the National

Assembly.
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1 Article 23 (1) When in the process of deciding a court deems a law or part thereof
which it should apply to be unconstitutional, it stays the proceedings and by a request initiates
proceedings for the review of its constitutionality.

1 Article 156 Constitutional Review

If a court deciding some matter deems a law which it should apply to be
unconstitutional, it must stay the proceedings and initiate proceedings before the Constitutional
Court. The proceedings in the court may be continued after the Constitutional Court has issued its
decision.

166

Constitutional Court of the Republic of Slovenia: An Overview of the Work for 2013,
The Constitutional Court of the Republic of Slovenia, Ljubljana, 2014. 13-15
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'™ ARTICLE 61

Institutional Acts, before their promulgation, Private Members' Bills mentioned in
article 11 before they are submitted to referendum, and the Rules of Procedure of the Houses of
Parliament shall, before coming into force, be referred to the Constitutional Council, which shall
rule on their conformity with the Constitution.

To the same end, Acts of Parliament may be referred to the Constitutional Council,
before their promulgation, by the President of the Republic, the Prime Minister, the President of
the National Assembly, the President of the Senate, sixty Members of the National Assembly or
sixty Senators.

In the cases provided for in the two foregoing paragraphs, the Constitutional Council
must deliver its ruling within one month. However, at the request of the Government, in cases of
urgency, this period shall be reduced to eight days.

In these same cases, referral to the Constitutional Council shall suspend the time
allotted for promulgation.

'™ ARTICLE 62

A provision declared unconstitutional on the basis of article 61 shall be neither
promulgated nor implemented.

76 ARTICLE 61-1
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If during proceedings in progress before a court of law, it is claimed that a statutory
provision infringes the rights and freedoms guaranteed by the Constitution, the matter may be
referred by the Conseil d’ état or by the Cour de Cassation to the Constitutional Council, within a
determined period.

An Institutional Act shall determine the conditions for the application of the present
article.
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Kemal Gozler, Judicial Review of Constitutional Amendments : A Comparative Study
(Turkey: Ekin Press, 2008). 14-15
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186 Serban, M., "The Romanian Constitutional Court: Law, Politics and Judicial Activism."
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7 Article 42 Structure

1. The Constitutional Court is the guarantor of the supremacy of the Constitution.

2. The Constitutional Court is composed of 9 justices, appointed for a nine-year term,
which cannot be extended or renewed.

3. Three justices are appointed by the Chamber of Deputies, three by Senate, and
three by the President of Romania.

4. The members of the Constitutional Court elect a president by secret ballot for a
three-year term.

5. Every three years one-third of the membership of the Constitutional Court is
renewed in accordance with the terms of the Court’s organic law.

1% Article 146 Functions

“The Constitutional Court has the following functions:

a. to pronounce on the constitutionality of laws before their promulgation upon
request of the President of Romania, one of the presidents of the two Chambers, the Government,
the High Court of Cassation and Justice, the People's Attorney, at least 50 deputies or 25 senators,
as well as on its own initiative [ex officio] on proposals for the amendment of the Constitution;

d. to decide on objections as to the unconstitutionality of laws and ordinances brought
u before courts of law or commercial arbitration tribunals; the objection of unconstitutionality may

also be brought up directly by the People's Attorney;”
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% Article 19. - Before submission to the Parliament in order to initiate the legislative
procedure for the revision of the Constitution, the bill or the legislative proposal, accompanied by
the opinion of the Legislative Council, shall be handed in to the Constitutional Court, which shall
have to pronounce on the observance of constitutional provisions in regard of such revision within
ten days.

Article 20. - On receiving the bill or legislative proposal, the President of the Court
shall designate a Judge-Rapporteur and set the date for adjudication proceedings.

Article 21. -

(1) The Constitutional Court shall pronounce on the bill or legislative proposal by the
vote of two thirds of the number of Judges.

(2) The decision of the Constitutional Court shall be notified to the initiators of the

bill or legislative proposal, or to their representative, as the case may be.
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Article 22. - The bill or legislative proposal can be presented to the Parliament only
together with the decision of the Constitutional Court, notified according to Article 21, paragraph
().

Article 23. -

(1) The Constitutional Court shall ex officio pronounce on the law for the revision of
the Constitution within five days from its passage, the provisions under Articles 20 and 21 being
applied accordingly.

(2) The decision which ascertains that constitutional provisions concerning revision
have not been complied with shall be sent to the Chamber of Deputies and to the Senate in order
to re-examine the law for the revision of the Constitution and bring it into accord with the decision

of the Constitutional Court.
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1 ARTICLE 150. AMENDMENT INITIATIVE

1. Constitutional amendments can be initiated by the President of Romania upon
proposal by the Government, at least one-fourth of the deputies or senators, as well as at least
500,000 citizens eligible to vote.

2. Citizens who initiate a constitutional amendment must represent at least half the
counties of the country, and in each of these counties and in the Bucharest Municipality, at least
20,000 signatures supporting this initiative must be obtained.

ARTICLE 151. AMENDMENT PROCEDURE

1. The amendment draft or proposal must be approved in the Chamber of Deputies
and the Senate by at least a two-thirds majority of the members of each Chamber.

2. If no agreement can be reached by a mediation procedure, the Chamber of Deputies
and the Senate will decide in joint session by a vote of at least three-fourths of the deputies and
senators.

3. The revision is final after being approved by a referendum organized within 30 days
of the approval of the draft of the recommendation for revision.

P2 quyum 790195, 038UIUN1SMAbUIILANSFEITUYALAYNISATUANAINTOURIY

Se595UUNURINTRA MLALALST5TsSHUalussUSEMmA. BTN 240-241
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P4 Article 29

“(2) The exception shall be raised at the request of either party or ex officio, by the
court of law or of commercial arbitration hearing the case. Likewise, the prosecutor is entitled to
raise this exception before the court in cases where he attends trial proceedings.”

"> Article 147. Decisions of the Constitutional Court

“1. The provisions of the laws and ordinances in force, as well as those of the
regulations which are found to be unconstitutional shall cease to be legally effective 45 days after
the publication of the decision of the Constitutional Court if Parliament or the Government do not
bring the unconstitutional provisions into conformity with the Constitution before the end of this
period. During this period the application of the provisions found to be unconstitutional shall be

suspended by law [de jure].
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2. In the case of the unconstitutionality of a law, Parliament is obliged to reconsider
the provisions in question before the promulgation of the law in order to bring them into conformity
with the Constitution.

3. If the constitutionality of a treaty or international agreement has been pronounced
in accordance with Article 146(b), such treaty or agreement cannot be the object of an objection
of unconstitutionality. A treaty or international agreement found to be unconstitutional shall not
be ratified.

4. Decisions of the Constitutional Court shall be published in the Monitorul Oficial al
Romaniei. As from their publication decisions shall be generally binding and effective only for the
future.”

196

The Constitutional Court of Romania: Case Law," [Online]. Available from:

https://www.ccr.ro/jurisprudenta-decizii-de-admitere
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“The constitutional review, as a whole, and, integrated thereto, the constitutional
review of Parliament Resolutions questioning constitutional principles and values, is not only a
fundamental legal guarantee for the supremacy of the Constitution. It represents a means to endow
the Constitutional Court with a coherent capacity of expression, likely to efficiently ensure the
separation and balance of powers in a democratic state. ...

Therefore, the Court emphasizes the importance of constitutional review of
Parliament resolutions for the proper operation of the rule of law and for the observance of the
separation and balance of state powers so that when it comes to the breach of constitutional
values and principles by means of certain resolutions of Parliament, besides the political conflicts
characterizing the relations between the majority and the Opposition, the Court may be required
to ensure compliance with those values and principles, intrinsic to democracy, as sole political

model compatible with the Basic Law. ...”
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% Article 24 (8)

“The Constitutional Court shall be a body composed of fifteen members, each
elected for twelve years with the votes of two-thirds of the Members of the National Assembly.
The National Assembly shall, with the votes of two-thirds of the Members of the National Assembly,
elect a member of the Constitutional Court to serve as its President until the expiry of his or her
term of office as judge of the Constitutional Court. Members of the Constitutional Court may not
be members of political parties or engage in political activities.”

% Section 7

“(1) Members of the Constitutional Court shall be proposed by a Nominating

Committee, made up of at least nine and at most fifteen members, appointed by the parliamentary

fractions of the parties represented in the Parliament. The Committee shall contain at least one

member from each of the parliamentary fractions.
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(2) The candidates shall be heard by Parliament's standing committee dealing with
constitutional matters.”

Section 8 (1)

“Members of the Constitutional Court shall be elected by Parliament after obtaining
the opinion of its standing committee dealing with constitutional matters”
200 Qauslaa’m’ﬁaﬁﬂmﬁuﬂi"nﬁuLaﬂuﬁmﬁqn&hﬂﬁmﬂ%’gﬂ’igﬁj“ﬁ]’@éiy’nma%'gﬁisméﬁgLwid

§9n13 A.A. 2011 "Act Cli of 2011 on the Constitutional Court," (Hungary 2011).
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% Article 24 (5) The Constitutional Court may review the Fundamental Law or the

amendment of the Fundamental Law only in relation to the procedural requirements laid down
in the Fundamental Law for its making and promulgation. Such examination may be initiated by:
a. the President of the Republic in respect of the Fundamental Law or the
amendment of the Fundamental Law, if adopted but not yet published;
b. the Government, one-fourth of the Members of the National Assembly, the
President of the Curia, the Prosecutor General or the Commissioner for Fundamental Rights within

thirty days of promulgation.
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" Article 24 (6) The Constitutional Court shall decide on the motion pursuant to
Paragraph (5) with priority but within thirty days at the latest. If the Constitutional Court finds that
the Fundamental Law or the amendment of the Fundamental Law does not comply with the
procedural requirements referred to in Paragraph (5), the Fundamental Law or the amendment of
the Fundamental Law:

a. shall again be debated in the National Assembly in the case laid down in Paragraph
(5)a);

b. shall be annulled by the Constitutional Court in the case laid down in Paragraph

(5)b).
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1 "Decision 45/2012. On the Unconstitutionality and Annulment of Certain Provisions
of the Transitional Provisions of the Fundamental Law of Hungary," (Constitutional Court of Hungary,

2012).

23 Article B

“1. Hungary shall be an independent, democratic rule-of-law State.”

218 Article S
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“1. A proposal for the adoption of a new Fundamental Law or any amendment
of the present Fundamental Law may be submitted by the President of the Republic, the
Government, any parliamentary committee or any Member of the National Assembly.

2. For the adoption of a new Fundamental Law or the amendment of the
Fundamental Law, the votes of two-thirds of the Members of the National Assembly shall be
required.

3. The Speaker of the National Assembly shall sign the adopted Fundamental
Law or the adopted amendment of the Fundamental Law within five days and shall send it to the
President of the Republic. The President of the Republic shall sign the Fundamental Law or the
amendment of the Fundamental Law sent to him within five days of receipt and shall order its
promulgation in the official gazette. If the President of the Republic finds that any procedural
requirement laid down in the Fundamental Law with respect to adoption of the Fundamental Law
or the amendment of the Fundamental Law has not been met, he or she shall request the
Constitutional Court to examine the issue. Should the examination by the Constitutional Court not
verify the violation of such requirements, the President of the Republic shall immediately sign the
Fundamental Law or the amendment of the Fundamental Law, and shall order its promulgation
in the official gazette.

4. The designation of the amendment of the Fundamental Law made during
publication shall include the title, the serial number of the amendment and the date of
publication.”

21T Article R
“1. The Fundamental Law shall be the foundation of the legal system of
Hungary.”
2% Article T
“3. No legal regulation shall conflict with the Fundamental Law.”
#1 CLOSING AND MISCELLANEOUS PROVISIONS:
“ 3. The transitional provisions related to the entry into force of the

Fundamental Law are contained in Points 8 to 26.”
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?Y The following provisions are considered to be transitional, the ones that:
a) are connected to the entry into force of the Fundamental Law,
b) can be traditionally regarded as transitional,
o) are of legal-technical character

d) serve the purpose of avoiding debates on interpreting the law
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8 Article 93 [Jurisdiction of the Federal Constitutional Court]

(1) The Federal Constitutional Court shall rule:

2. in the event of disagreements or doubts concerning the formal or substantive
compatibility of federal law or Land law with this Basic Law, or the compatibility of Land law with
other federal law, on application of the Federal Government, of a Land government, or of one
fourth of the Members of the Bundestag;

9 Article 100 [Concrete judicial review]

1. If a court concludes that a law on whose validity its decision depends is
unconstitutional, the proceedings shall be stayed, and a decision shall be obtained from the Land
court with jurisdiction over constitutional disputes where the constitution of a Land is held to be
violated, or from the Federal Constitutional Court where this Basic Law is held to be violated. This
provision shall also apply where the Basic Law is held to be violated by Land law and where a

Land law is held to be incompatible with a federal law.
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QEE

2% Article 13

The Federal Constitutional Court shall decide

6. in case of disagreements or doubts regarding the formal or substantive compatibility
of federal or Land law with the Basic Law, or the compatibility of Land law with other federal law,
upon request by the Federal Government, a Land government, or one quarter of the members of
the Bundestag (Art. 93 sec. 1 no. 2 of the Basic Law),

11. on the compatibility of a federal or Land statute with the Basic Law, or the
compatibility of a Land statute or other Land law with a federal statute, at the request of a court
(Art. 100 sec. 1 of the Basic Law)

21 Article 31

(1) The decisions of the Federal Constitutional Court shall be binding upon federal
and Land constitutional organs as well as on all courts and administrative authorities.

(2) In the cases referred to in § 13 nos. 6, 6a, 11, 12, and 14, the decision of the
Federal Constitutional Court shall have the force of law. This shall also apply in the cases referred
to in § 13 no. 8a if the Federal Constitutional Court declares a law to be compatible or incompatible
with the Basic Law or if it voids the law. If a law is declared to be compatible or incompatible with
the Basic Law or other federal law, or if it is voided, the relevant operative part of the decision
shall be published in the Federal Law Gazette by the Federal Ministry of Justice and Consumer
Protection. This shall apply accordingly to the operative part of the decision in the cases referred

toin § 13 nos. 12 and 14.
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24 failasnsofnwisemenuiedldfisgiydRindmapssmyyuianiusasisasy
1wosuil (Federal Constitutional Court Act [BVerfGG]) avtuil 12 flunau p.e. 1951 11951 80-82a

° Article 79 [Amendment of the Basic Law]

1. This Basic Law may be amended only by a law expressly amending or
supplementing its text. In the case of an international treaty regarding a peace settlement, the
preparation of a peace settlement, or the phasing out of an occupation regime, or designed to
promote the defence of the Federal Repubilic, it shall be sufficient, for the purpose of making clear
that the provisions of this Basic Law do not preclude the conclusion and entry into force of the
treaty, to add language to the Basic Law that merely makes this clarification.

2. Any such law shall be carried by two thirds of the Members of the Bundestag and
two thirds of the votes of the Bundesrat.

3. Amendments to this Basic Law affecting the division of the Federation into Lander,
their participation on principle in the legislative process, or the principles laid down in Articles 1

and 20 shall be inadmissible.
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% Article 1. [Human dignity - Human rights - Legally binding force of basic rights]

“1. Human dignity shall be inviolable. To respect and protect it shall be the duty of
all state authority.

2. The German people therefore acknowledge inviolable and inalienable human rights
as the basis of every community, of peace and of justice in the world.

3. The following basic rights shall bind the legislature, the executive and the judiciary
as directly applicable law.”
27 Article 20. [Constitutional principles - Right of resistance]

“1. The Federal Republic of Germany is a democratic and social federal state.

2. All state authority is derived from the people. It shall be exercised by the people
through elections and other votes and through specific legislative, executive and judicial bodies.

3. The legislature shall be bound by the constitutional order, the executive and the
judiciary by law and justice.

4. All Germans shall have the right to resist any person seeking to abolish this

constitutional order, if no other remedy is available.”
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# Article 13. [Inviolability of the home]

“3. If particular facts justify the suspicion that any person has committed an especially
serious crime specifically defined by a law, technical means of acoustical surveillance of any home
in which the suspect is supposedly staying may be employed pursuant to judicial order for the
purpose of prosecuting the offence, provided that alternative methods of investigating the matter
would be disproportionately difficult or unproductive. The authorisation shall be for a limited time.
The order shall be issued by a panel composed of three judges. When time is of the essence, it
may also be issued by a single judge.”

28 Gozler, K., Judicial Review of Constitutional Amendments : A Comparative Study.
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8 Article 72. [Concurrent legislative powers]

“1. On matters within the concurrent legislative power, the Lander shall have power
to legislate so long as and to the extent that the Federation has not exercised its legislative power
by enacting a law.

2. The Federation shall have the right to legislate on matters falling within clauses 4,
7, 11, 13, 15, 19a, 20, 22, 25 and 26 of paragraph (1) of Article 74, if and to the extent that the
establishment of equivalent living conditions throughout the federal territory or the maintenance
of legal or economic unity renders federal regulation necessary in the national interest.

3. If the Federation has made use of its power to legislate, the Lander may enact laws
at variance with this legislation with respect to:

1. hunting (except for the law on hunting licenses);

2. protection of nature and landscape management (except for the general principles
governing the protection of nature, the law on protection of plant and animal species or the law
on protection of marine life);

3. land distribution;

4. regional planning;

5. management of water resources (except for regulations related to materials or
facilities);

6. admission to institutions of higher education and requirements for graduation in
such institutions.

Federal laws on these matters shall enter into force no earlier than six months
following their promulgation unless otherwise provided with the consent of the Bundesrat. As for
the relationship between federal law and law of the Lander, the latest law enacted shall take
precedence with respect to matters within the scope of the first sentence.

4. A federal law may provide that federal legislation that is no longer necessary within

the meaning of paragraph (2) of this Article may be superseded by Land law.”
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*? Richard Davis and D Jeffrey Burnham, The Role of the Federal Judiciary in the

Development of Federalism in West Germany and the United States, Boston College International
and Comparative Law Review, Vol. 12 No. 1, 1989. 71-72

0 Article 80. [Issuance of statutory instruments]

“1. The Federal Government, a Federal Minister or the Land governments may be
authorised by a law to issue statutory instruments. The content, purpose and scope of the authority
conferred shall be specified in the law. Each statutory instrument shall contain a statement of its
legal basis. If the law provides that such authority may be further delegated, such subdelegation
shall be effected by statutory instrument.

2. Unless a federal law otherwise provides, the consent of the Bundesrat shall be
required for statutory instruments issued by the Federal Government or a Federal Minister regarding
fees or basic principles for the use of postal and telecommunication facilities, basic principles for
levying of charges for the use of facilities of federal railways, or the construction and operation of
railways, as well as for statutory instruments issued pursuant to federal laws that require the
consent of the Bundesrat or that are executed by the Lander on federal commission or in their
own right.

3. The Bundesrat may submit to the Federal Government drafts of statutory
instruments that require its consent.

4. Insofar as Land governments are authorised by or pursuant to federal laws to issue

statutory instruments, the Lander shall also be entitled to regulate the matter by a law.”
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