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# # 5885968734 : MAJOR LAWS

KEYWORDS: CLASS ACTION / SUBCLASS
NATTHANIT RUCHIRATCHAROEN: Class Action : Cases Study on Subclassification. ADVISOR:
ASST. PROF. CHAYANTI GREIGARN, CO-ADVISOR: THANIT KETSAWAPHITHAK, 163 pp.

This thesis aims to study the extension of the scope of class action, the event of subclass
establishment and subclass settlement. The thesis found that the Civil Procedural Code section 222/1
prescribes that members in the class action must have common fact and law, including the specific
character of the class which means typical of claims and defenses are required by law. If some members
have different claims or defenses, they should consider whether they will leave that claims and
defenses or opt-out the class and file new class action lawsuit. Filing the new class action caused a
duplicate lawsuit and irrelevant judgment. Moreover, both plaintiffs and defendants will have to spend
more money and time. Unlike American, Australian, and Canadian Law, the members do not need to

have same claims or defenses.

Furthermore, when extending the scope of class action, the members will have
different claims with the class. But, the Civil Procedural Code section 222/24 prescribes that the Court
will establish subclass in the case of members have different methods of calculation the damages which
are not allowed to establish subclass in the case of members have different claims. Therefore, the
existing Thai Law is not sufficient compared with American, Australian and Canadian Law which subclass
is allowed. Moreover, if the Court allows settlement between subclass and a defendant, the
settlement subclass will have right to claim damages under the contract before other members that
have not settled with the defendant. This settlement may impact to other classes or subclasses' right
because the defendant may be unable to pay damages to them, and the rules in Civil Procedural Code

section 222/32 cannot sufficiently protect other classes or subclasses’ right.

The thesis finally proposes that have to revise the Civil Procedural Code section 222/1 to
extend the scope of class action by allowing persons who have common fact and law but have some
different characteristic such as claims or defenses in order to remain in the same class. Then, revise the
Civil Procedural Code section 222/24 by allowing the establishment of subclass when members have
different claims or when appropriate which will not impact other classes or subclasses' right. Adding new
law about subclass settlement in the Civil Procedural Code section 222/24 subsection 2 by allowing
settlement between subclass and defendant and the Court will make decision when finishing the trail
in order to protect classes and subclasses' right to receive the damages in the future, except it
will impact the settlement subclass’s right, the Court may make decision immediately in order to protect

settlement subclass members who have already settled with defendants.

Field of Study: Laws Student's Signature

Academic Year: 2017 Advisor's Signature

Co-Advisor's Signature
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®2 Federal Rule of Civil Procedure : Rule 23(a)(1) “the class is so numerous that joinder of all members is
impracticable”

* Federal Rule of Civil Procedure : Rule 23(a)2) “there are questions of law or fact common to the class”

* Federal Rule of Civil Procedure : Rule 23(a)(3) “the claims or defenses of the representative parties are
typical of the claims or defenses of the class”

* Federal Rule of Civil Procedure : Rule 23(a)(d) “the representative parties will fairly and adequately protect

the interests of the class”
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® Federal Rule of Civil Procedure : Rule 23(b)(1) “An action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and in addition: the prosecution of separate actions by or against
individual members of the class would create a risk of

(A) inconsistent or varying adjudications with respect to individual members of the class which would
establish incompatible standards of conduct for the party opposing the class, or

(B) adjudications with respect to individual members of the class which would as a practical matter be
dispositive of the interests of the other members not parties to the adjudications or substantially impair or
impede their ability to protect their interests...”

T avin Auused, "wuImensinnsandfesvesy e linnduafiuuungs,” ganiu: 52.

* 1neia FAUAYIYNT, "HANTENUAINNTET1WURYRITRITUARLUILAA W.A.2551 siaUsznaugsnaussiandudn,’
i 138.

* Federal Rule of Civil Procedure : Rule 23(b)(2) “An action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and in addition: the party opposing the class has acted or refused
to act on grounds generally applicable to the class, thereby making appropriate final injunctive relief or

corresponding declaratory relief with respect to the class as a whole...”
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Rule 23(a) uag (b) udd Mmadslansussingiulunisiiansansygiealidduafuuungy
Tngimualdeulaifin@ufiiseniy Implied Requirement of Ascertainability Faduioulun

disdun Inlanddesimuadnyazvesnguyanaiiazidiuduaudnnguliiaud aau

” asim AuUReE, wumanisiansandfesvesyanelvisidunfuuungy, ganv: 53.

* aslaniy $nlnedo, "Jymnsinrumangruienssiduafuuungs | Anwinsdinsiiesdosafuazn souge”
(eninusUSyaifmansumUnde, auglfaans, Inansaiuniveds, 2558), vl 50.
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* Federal Rules of Civil Procedure : Rule 23(b)(3) “An action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and in addition : the court finds that the questions of law or fact
common to the members of the class predominate over any questions affecting only individual members,
and that a class action is superior to other available methods for the fair and efficient adjudication of the
controversy. The matters pertinent to the findings include:

(A) the interest of members of the class in individually controlling the prosecution or defense of separate
actions;

(B) the extent and nature of any litigation concerning the controversy already commenced by or against
members of the class;

(Q) the desirability or undesirability of concentrating the litigation of the claims in the particular forum;

(D) the difficulties likely to be encountered in the management of a class action.”
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” wamalumsfisnsanmiseyaaliisduafuuungaly UNITED STATES DISTRICT COURT SOUTHERN DISTRICT
OF NEW YORK, "Mg V. Doe, 13-Cv-4639 (Sas)," [Online] Accessed: May 30 2017. Available from:
https://www.scribd.com/document/294847378/MG-v-DOE-Decision

* a5 AuU$ed, wummamsiansandifesveoynalidudunfuuungs,” ganm: 89.

*" Federal Rule of Civil Procedure : Rule 23(a)(2) “there are questions of law or fact common to the class”

*® "Duhaime’s Law Dictionary, Commonality Definition ", [Online] Accessed: June 22 2017. Available from:

http://www.duhaime.org/LegalDictionary/C/Commonality.aspx,
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"% Federal Rule of Civil Procedure : Rule23(c)(@)B) “When appropriate, a class may be divided into
subclasses and each subclass treated as a class, and the provisions of this rule shall then be construed and
applied accordingly.”

o Esqg. Caroline H. Gentry, "A Primer on Class Certification under Federal Rule 23," [Online] Accessed:
November 6 2017. Available from:
https://www.americanbar.org/content/dam/aba/administrative/litigation/materials/2014 corporate _counselcl
eseminar/b2_2 a primer_class_certification_under_federal_rule.authcheckdam.pdf

? Federal Rule of Civil Procedure :Rule 23(c)(@)B) “When appropriate, a class may be divided into
subclasses...”

® Federal Rule of Civil Procedure : Rule 23(c)(@)(B) “When appropriate, a class may be divided into
subclasses...”

" Susan Bison-Rapp, "The Use of Subclasses in Class Action Suits under Title Vii," Berkeley Journal of

Employment&L abor Law (January 1987): 139-140.
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108 Oatis v. Crown Zellerbach Coporation, from Bison-Rapp, S., "The Use of Subclasses in Class Action Suits

under Title Vii," Berkeley Journal of Employment&Labor Law: 139-140.

' Federal Rules of Civil Procedure : Rule 23(c)(@)(B) “When appropriate, a class may be divided into
subclasses...”

1o Bison-Rapp, S., "The Use of Subclasses in Class Action Suits under Title Vii," Berkeley Journal of

Employment&Labor Law: 138-139.
" \WESTLAW, "Diamond Class Action Settlement, 2006 WL 6499625 (D.N.J.)."
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? Federal Rule of Civil Procedure : Rule 23(c)(@)B) “When appropriate, a class may be divided into
subclasses...”
" Federal Rule of Civil Procedure : Rule23 (b)(2) “..the party opposing the class has acted or refused to act
on grounds generally applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole”
" Federal Rules of Civil Procedure : Rule23 (b)(3) “An action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and in addition : the court finds that the questions of law or fact
common to the members of the class predominate over any questions affecting only individual members...”

e Bison-Rapp, S., "The Use of Subclasses in Class Action Suits under Title Vii," Berkeley Journal of

Employment&Labor Law: 140-141.
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" Federal Rule of civil Procedure : rule 23(a)(d) “One or more members of a class may sue or be sued as
representative parties on behalf of all only if... the representative parties will fairly and adequately protect
the interests of the class.”

" Federal Rule of Civil Procedure : Rule 23(c)(@)(B) “When appropriate, a class may be divided into
subclasses...”
" In Re Inter-Op Hip Prosthesis Liability Litigation, 176 F. Supp. 2d 758 (N.D. Ohio 2001) from Susan J. Becker
et al., "Novel Approach to Mass Tort Class Actions : The Billion Dollar Settlement in the Sulzer Artificial Hip
and Knee Litigation : A Symposium," Jounal of Law and Health, Cleveland State University (2002): 169.

" re Litery Works in Electronic Databases Copyright Litigation, 664 F.3d 242 (2d Cir. 2011) from Jr. John C.
Coffee and Alexandra D. Lahav, "The New Class Action Landscape : Trends and Developments in Class

Certification and Related Topics," [Online] Accessed: June 22 2017. Available  from:
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https://www.americanbar.org/content/dam/aba/administrative/litigation/materials/2012_class_action/Al_Tren
ds_and Developments_in_class_certification.authcheckdam.pdf

" WESTLAW, "Sears V. United States, 124 Fed.Cl. 444(2015) " [Online] Accessed: January 18 2017. Available
from:
https://1.next.westlaw.com/Document/1679db320a90f11e59dcad96edd86e5cf/View/Full Text.html?navigationP
ath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation9%2Fi0ad740360000015de5399f26ecf5d8ad%3FNav%3D
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12 UNITED STATES DISTRICT COURT SOUTHERN DISTRICT OF NEW YORK, "Ramirez V. Riverbay Corp., 13 Civ.
2367 (Jgk).", and UNITED STATES DISTRICT COURT SOUTHERN DISTRICT OF NEW YORK, "Mg V. Doe, 13-Cv-4639
(Sas)."

1 UNITED STATES DISTRICT COURT SOUTHERN DISTRICT OF NEW YORK, "Ramirez V. Riverbay Corp., 13 Civ.
2367 (Jgk)."



51

Muandneiulutng Weuwdanguegasuad Junulszdnngudesuazauninlungudessadidym
Joiaasanmiliouiuynuszniseig

! 1 a

3. unulszdngudesilveisuniemvederediilouduiu

au@nlunguees Jllsunuindesdudeisandedimiloutunnuszniseie

4. gunudszdngugasuaznuigauysyingutoudes
aunsasnwnalsslesiliivanndnlunquegesliogaiissmanazidusssy Jamasnaazes
Aunuiszingulidudunudsedingugsemeils wieeansaudnlunquuanaauniliaula

T dudunulszdnguegesild

wazuenaNFesiiansaieuluaiuniy Rule  23(a) W3

dunilanideosandbimaiiuittomaasdimaumneaunuiinmvualilu Rule 23(b)(1) -
¥ 124 = gj a wa U a ! ! 1 5 o v 1 Y

(3) e BnvislunuiRaadaiansandngudestuimuadnumzveinguuanalitaau

iganaivelinsuivanefnguyanalanie wuivuai

Reseller Subclass e ngugosiidusiunudiniie loun
yanalnquievitnileglulssinaansgouinitemysviainiasssduiifumysude
WAnAueIBUATIUsTNoUMeYsieanese serinatudl 1 unsAn 1994 uag 31 ey
2006 Tavdoinyanalnqiilallianuish De Beers viawmiiounysues De Beers lnpmss

ANUTIMUIBUUTIND I UNNAALATDIUTLAUNYS LaZNDA1S188DeR e

Consumer Subclass fio nqueeeiluguslna laun yaralag
a o I [ a A 9-/‘:94} & =~ o A & = a [ = a
ordveglulszinmansgoisnnladenysnientesUseAumdumysvsondnduanaun i
Usenaumenes tietunldaiumbilanisuinuiviese serineiud 1 unsiay 1994 wag 31

flunmw 2006 W gRdeirsesUseiuiiethunawldviomeliduveseiy Wusu

Werailidseugavseliougnlviuusnguges gunuland

° o ° ¢ o o v125 I3 ° I o o v
Uszdngueesiisiunvavssalidavesmald  wu winlandusedasiiuiimaseugynli

" sagreazdenlude 3.1.2

" WESTLAW, "Young V. Nationwide Mut. Ins. Co., 693 F. 3d 532 (2012)," [Online] Accessed: September 27
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%28sc.Search%29

' Federal Rules of Civil Procedure : Rule 23(c)(4)B) “...each subclass treated as a class, and the provisions of
this rule shall then be construed and applied accordingly.” and Rule 23(f) “A court of appeals may in its
discretion permit an appeal from an order of a district court granting or denying class action certification
under this rule...”

" WESTLAW, "Young V. Nationwide Mut. Ins. Co., 693 F. 3d 532 (2012)."
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' Federal Rule of Civil Procedure : Rule 23(e)(1)(A) “The Court must approve any settlement, voluntary
dismissal, or compromise of the claims, issue, or defense of a certified class.”

% WESTLAW, "Sears V. United States, 124 Fed.Cl. 444(2015) "
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2 Federal Rules of Civil Procedure : Rule 23(e)(1)(B) “The Court must direct notice in reasonable manner to

all class members who would be bound by a proposed settlement.”
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"** Federal Court of Australia Act 1976 : section 33C(1) Commencement of proceeding : Subject to this part,
where :

(a) 7 or more persons have claims against the same person; and

(b) The claims of all those persons are in respect of, or arise out of, the same, similar or related
circumstances; and

(c) The claims of all those persons give rise to substantial common issue of law of fact;

A proceeding may be commenced by one or more of those persons as representing some or all of them.

" ol $nlnedew, "dapmnisimnumnangunemsduiuafuuungs : Anvinsdinisflosiesaduazniseygn,”
Wi 63-64.
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56

1 1 ¥ a v

LasAaauniy wislasurudemaunnanaiy Alelypramaiuiideisendesiiinein

sala a' = o Y = o a a g oA v vy
A01UNTUNUAINULAYILUBDINULLA "U\Ts’ﬁll'ﬁﬂﬂ']LU‘UF’\I@ILTJ‘Nﬂ'QﬂJLﬂEJ'JﬂUVLW

3.23  MTMVUATBULYATBINGNYAAR

anwarveInguyanafivsdusiuafidunquifeiudedideiasnsy

muReuluyntonwmaluil

1. Tai3unTIVBIYARANNALILADAANIINANIUNTALALI U WTouiu ¥30

= - o 137
bNYILUBINU AT

Y o Y Y 2 v a a & w A &
2. GU@LiEJﬂi@ﬂmaﬁq@]ﬂﬁwﬂﬂu%gmaﬂmﬂiglﬂusﬂ@Lmﬂﬁliﬂﬁiaﬂ@ﬂaﬁuqﬂi/ﬂﬂu

' Y v = 138
asysnnuteladenis

% ¥ =

Hefiansueuluisaesusenouiunds {llsuiuiinguynnatunesd

Yy a o v a ¢ ) a 1Y) a4 A P o = Y a =3
VBLIYNIDIDULNAMIINFATNUATNTAULAYINU LUUBUNAU RIDLNYILUBDINU %ﬂﬂ@IwLﬂmﬂizL(ﬂu

o 1 L% ¥

Y & a A 2 v A & ° Y )
?JEJLVI%NWEJIJ‘J%L@u%ﬂgwm*&mwumizm mi?uﬂu%aﬁlﬂma%uxﬁ

]

[
= Y

dnviUszimaseamsidelilanivuatouluies Typical of claim Ao
AunulanidesiiveisenTemsetesraniouiuivaudnnauly Auuwdinteiseniowse
Y v v & A a 1 1 19 =3 o A a ® ' a 1Y
Toa19vegunulanivseauBnnguazwana1eiy Aaunsadduamdungusieiiulalag

U
& v
l

Aunlanindsasdugunulandseluls

£ '
a v v wa a |

waninileaniaiiunUyaniaulalasimuaiinisaiiuaalagguuena

o

e

Y1 L4 a =

aa AL L 3 4 v oa a Y] a
UELUﬂim‘VlLLﬂJﬁqﬁaﬂﬂJﬂqﬁﬂigLMUﬂqLaUWqﬂLUUiqﬂuﬂﬂa NIDABINUNTININTUNEYYTIND

2D
2,

v w6

TRduiusueniuseninedasuasauITnnguuwdas e nseuiinasin1snseyivsoasiiu

o ° ] a ' ' 139 % a a v ) ' 1%
N1INIENIVBINAYABANITNNQULARSINY GZNLZLIE]W"ﬂ’]im'ﬁl’]ﬂﬁllaﬂaﬁm'lﬂﬂx‘iﬂﬁ'nLLﬁ@ﬂVT

" Federal Court of Australia Act 1976 : section 33C(1)(b) “the claims of all those persons are in respect of, or
arise out of, the same, similar or related circumstances...”

"% Federal Court of Australia Act 1976 : section 33C(1)(c) “the claims of all those persons give rise to a
substantial common issue of law or fact”

" Federal Court of Australia Act 1976 : section 33C(2) A representative proceeding may be commenced

“(a) whether or not the relief sought:

(i) is, or includes, equitable relief; or

(i) consists of, or includes, damages or
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undygiinguaneivuniieiuvetauBntungueges (sub-group  member) wazieuvas
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AuNUUTEIINGUERY (sub-group representative party) 13 fastoluil

aun¥nlungueas (sub-group  member) nangns yaranoglu

" Y v
LY

naugeNIanaiungla section 33Q

(iii) includes claims for damages that would require individual assessment; or
(b) whether or not the proceedings:
(i) is concerned with separate contracts or transactions between the respondent in the proceeding
and individual group members; or
(i) involves separate acts or omissions of the respondent done or omitted to be done in relation to
individual group members.”
" Federal Court of Australia Act 1976 : section 33A Interpretation
“Sub-group member” means a person included in a sub-group established under section 33Q
“Sub-group representative party” means a person appointed to be a sub-group representative party under

section 33Q
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" Federal Court of Australia Act 1976 : section 33Q Determination of issues where not all issues are
common
(1) If it appears to the Court that determination of the issue or issues common to all group members will not
finally determine the claims of all group members, the Court may give directions in relation to the
determination of the remaining issues.
(2) In the case of issues common to the claims of some only of the group members, the directions given by
the Court may include directions establishing a sub-group consisting of those group members and appointing
a person to be the sub-group representative party on behalf of the sub-group members.
(3) Where the Court appoints a person other than the representative party to be a sub-group representative
party, that person, and not the representative party, is liable for costs associated with the determination of
the issue or issues common to the sub-group members.
2 alaniy nlvedeoy, "Japnmsiaumangmnenisdifiuafuuungs : Anwinsdinisiesiesndinazniseygn,’

N 117.
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" Federal Court of Australia Act 1976 : section 33Q(2) “In the case of issues common to the claims of some
only of the group members, the directions given by the Court may include directions establishing a sub
group consisting of those group members and appointing a person to be the sub group representative party
on behalf of the sub group members.”

1 Federal Court of Australia, "Sherwood and Mcarcle Storm Class Action, Nsd811/2010 " [Online] Accessed:
October 17 2017. Available from:
https://www.google.co.th/search?g=Feral+Court+of+Australia+Sherwood+and+McARDLE+Storm+Class+Action
+Notice+to+Group+Member&og=Feral+Court+of+Australia+Sherwood+and+McARDLE+Storm+Class+Action+N

otice+to+Group+Member&aqgs=chrome..69i57.1038j0jd&sourceid=chrome&ie=UTF-8
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" peter Cashman, "The Changing Face of Practice-Adapting to the New Landscape,” [Online] Accessed:
November 11 2017. Available from:
https://www.goosgle.co.th/url?sa=t&rct=j&g=&esrc=s&source=web&cd=2 &cad=rja&uact=8 &ved=0 ahUKEwiwsqj
_97bXAhVBNn5QKHZeJApwQFggvMAE&url=http%3A%2F%2Fportal.barweb.com.au%2Fuploads%2FProfessor%2
520Peter%2520Cashman%2520Paper.pdf&usg=A0vWaw11uZLrcdPFIxaXJqOXroyE.

" Federal Court of Australia, "Vw, Audi and Skoda Diesel Class Action Proceedings Notice of Opt out Right,"
[Online] Accessed: November 11, 2017. Available from:
http://www.fedcourt.gov.au/__data/assets/pdf file/0006/45573/NSD2015-Opt-Out.pdf

1 Yuki HUEN, "Class Action in Selected Places," ed. Research and Library Services Division Legislative Council
Secretariat(November 2009), p. 37.

"® Federal Court of Australia Act 1976 : section 33C(1)
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1 Federal Court of Australia Act 1976 : section 33C(1) and section 33Q
" yuki HUEN, "Class Action in Selected Places," 37.

! Federal Court of Australia Act 1976: section 33T Adequacy of representation
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(2) “If, on an application by a group member, it appears to the Court that a sub-group representative party is
not able adequately to represent the interests of the sub-group members, the Court may substitute another
person as sub-group representative party and may make such other order as it thinks fit...”

"2 Federal Court of Australia Act 1976 : section 33ZJ Reimbursement of representative party’s costs

(1) “Where the court has made an award of damages in a representative proceeding, the sub-group
representative party may apply to the Court for an order under this section.”

rederal Court of Australia Act 1976 Representative proceedings : section 33S Directions relating to
commencement of further proceedings “Where an issue cannot properly or conveniently be dealt with
under section 33Q or 33R, the Court may: (b) If the issue is common to the claims of all members of a sub-
group - give direction relating to the commencement and conduct of a representative proceeding in relation
to the claims of those member”

" Federal Court of Australia Act 1976 : section 33Q (3) “Where the Court appoints a person other than the
representative party to be a sub group representative party, that person, and not the representative party, is
liable for costs associated with the determination of the issue or issues common to the sub group
members.”

"% Federal Court of Australia Act 1976 : section 33Z Judgment — power of the Court
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(e) “make an award of damages for group member, sub-group members or individual group ~ members,
being damages consisting of specified amount or amounts worked out in such manner as the Court specifies”
"% Federal Court of Australia Act 1976 : section 33ZC(1)(b) “an appeal by a sub-group representative party on
behalf of sub-group members in respect of the judgment to the extent that it relates to issues common to
the claims of sub-group members”

" Federal Court of Australia Act 1976 : section 337C(6) “If the sub-group representative party does not bring
an appeal within the time provide for instituting appeals, another member of the sub-group may, within a
further 21 days, bring an appeal as representating the sub-group members, as the case may be.”

"% Federal Court of Australia Act 1976 : section 337C(9) “The notice instituting an appeal in relation to issues
that are common to the claims of sub-group members must describe or otherwise identify the sub-group
members, as the case may be, but need not specify the names or number of those members.”

1% Federal Court of Australia Act 1976 : section 33S and 33Z(e) and 33ZC
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" Federal Court of Australia Act 1976 : section 33V Settlement and discontinued - representative
proceedings

(1) A representative proceedings may not be settled or discontinued without the approval of the court

(2) If the Court gives such an approval, it may make such orders as are just with respect to the distribution of
any money paid under a settlement or paid into the Court.

""rederal Court of Australia Act 1976 : section 33W Settlement of individual claim of representative party

(1) A representative party may, with leave of the court, settle his or her individual claim in whole or in part at
any stage of the representative proceeding.

(2) A representative party who is seeking leave to settle, or who has settled, his or her individual claim  may,
with leave of the court, withdraw as representative party.

(3) Where a person has sought leave to withdraw as representative party under subsection (2), the Court
may, on the application of a group member, make an order for the substitution of another group member as
representative party and may make such other orders as it thinks fit.

(4) Before granting a person leave to withdraw as a representative party:

(a) the Court must be satisfied that notice of the application has been given to group members in
accordance with subsection 33X(1) and in sufficient time for them to apply to have another person
substituted as the representative party; and

(b) any application for the substitution of another group member as a representative party has been
determined.

(5) The Court may grant leave to a person to withdraw as representative party subject to such conditions as

to costs as the Court considers just.
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162 Federal Court of Australia Act 1976 : Section 33V
108 Federal Court of Australia Act 1976 : Section 33W
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53 British Columbia wagmu Code of Civil Procedure Chapter C-25.01 98435 Quebec
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' Ontario Class Proceeding Act 1992 : section 5(1) the Court shall certify a class proceeding on a motion
under section 2,3 or 4 if
(a)The pleading or the notice of application disclosed a cause of action;
(b) There is an identifiable class of two or more persons that would be represented by the representative
plaintiff or defendant;
(c) The claims or defenses of the class members raise common issues;
(d) A class proceedings would be the preferable procedure for the resolution of the common issues ; and
There is a representative plaintiff or defendant who,
(i) Would fairly and adequately represent the interests of the class,
(i) Has produced a plan for the proceeding that sets out a workable method of advancing the
proceeding on behalf of the class and of notifying class members of the proceeding, and
(iii) Does not have, on the common issues for the class, an interest in conflict with the interests of

other class member.
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" Ontario Class Proceeding Act 1992 : section 1 “Common issues” means

(@) Common but not necessarily identical issues of fact, or

(b) Common but not necessarily identical issues of law that arise from common but not necessarily identical
fact”

""" Ontario Class Proceeding Act 1992 : section 6 Certain matters not bar to certification : The court shall not
refuse to certify a proceeding as a class proceeding solely on any of the following grounds :

1. The relief claimed includes a claim for damages that would require individual assessment after
determination of the common issues.

2. The relief claimed relates to separate contracts involving different class members.

3. Different remedies are sought for different class members.

4. The number of class members or the identity of each class member is not known.

5. The class includes a subclass whose members have claims or defenses that raise common issues not
shared by all class members.

168 o a o, - o v vo a o
GeRldl amﬂiﬂ@, LL‘L!'J‘V]NﬂﬂiWﬂWiﬂﬂﬂ?5@&‘08@1{@/7@1‘1/1@'1Luu@aLL'U‘Uﬂ%jll, AANIN: 61.
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' Ontario Class Proceeding Act 1992 : section 1 and section5(1)(c) and section 6

"

1o FindLaw, "The Certification of Competition-Related Class Actions in Canada " [Online] Accessed: June 7,
2017. Available from: http://corporate.findlaw.com/ litigation-disputes/ the-certification-of-competition-

related-class-actions-in-canada.html
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"™ Quebec Code of Civil Procedure chapter C-25.01 : section 575(1) “The court authorizes the class action
and appoints the class member it designates as representative plaintiff if it is of the opinion that the claims
of the members of the class raise identical, similar or related issues of law or fact”

e Ad. E. Sylvie Rodrigue, Genevieve Bertrand, and Marie-Eve Gingras, "Supreme Court of Canada Rules That
Commonality Requirement in Class Action Is Broader and More Flexible in Quebec " [Online] Accessed:
January 24, 2014. Available from: http://www.torys.com/insights/publications/2014/01/supreme-court-of-
canada-rules-that-commonality-requirement-in-class-actions-is-broader-and-more-flexible-in-quebec

' Ontario Class Proceeding Act 1992 : section 5(2) Subclass protection

“Despite subsection (1), where a class includes a subclass whose members have claims or defenses that
raise common issues not shared by all the class members, so that, in the opinion of the court, the protection
of the interests of the subclass members required that they be separately represented, the court shall not
certify the class proceeding unless there is a representative plaintiff of defendant who,

(a) Would fairly and adequately represent the interests of the subclass;

(b) Has produced a plan for the proceeding that sets out a workable method of advancing the proceeding on
behalf of the subclass and of notifying subclass members of the proceeding; and

(c) Does not have, on the common issues for the subclass, an interest in conflict with the interests of other

subclass members.
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e Anderson v. Wilson, 44 O.R. (3d) 673 [1999] O.J. No. 2494, 81911310 William E. McNally and Barbara E.

Cotton, "Subclass Designation in Class Action Proceedings : Common Themes," (2002).
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' peppiatt v. Nicol, (1993), 16 O.R. (3d) 133 [1993] O.J. No. 2722, 1911371 "Class Definition and Common
Issues Construction," [Online] Accessed: June 13, 2017. Available from:
http: / / webcache. googleusercontent. com/ search?g= cache: MTUZ-
XTUHdkJ:www.caselaw.cc/public/images/Class_Definitions_and _Common_Issueses Construction.pdf+&cd=4&

hl=th&ct=clnk&gl=th
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" Court of Appeal for Ontario, "Amyotrophic Lateral Sclerosis Society of Essex V. Windsor (City), 2016 Onsc
1929, [Online] Accessed: Febuary 7, 2017. Available from:
http://www.ontariocourts.ca/decisions/2015/20150NCA0572.htm

" Consumer Law Group Inc., "The Honda Civic Hybrid Fuel Economy Class Action (Courtemanche. V. Honda

Canada Inc. & AU)," [Online] Accessed: May 22, 2017. Available from: http://www.hchsettlement.ca
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ko Orginic Shingles," [Online] Accessed: July 11, 2016. Available from:

https://www.goosgle.co.th/url?sa=t&rct=j&g=&esrc=s&source=web&cd=4 &cad=rja&uact=8 &ved=0 ahUKEwiWxu
PIvfWAhVMpd 8KHTEOBEWQFgg5 MAM&url=http%3A%2F%2Fwww.cardinalcreek.org%2FDocuments%2FMisc%
2FIKO.pdf&usg=A0vVaw20VZUWbFmMhYUFORIUrKDpb

1 Sharbern Holding Inc. v. Vancouver Airport Centre Ltd., 2011 SCC 23, [2011]2 S.C.R.175, 81911370 "Class
Definition and Common Issues Construction." "Class Definition and Common Issues Construction."

0 McNally, W. E. and B. E. Cotton, "Subclass Designation in Class Action Proceedings : Common Themes," 2-
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**! Ontario Class Proceeding Act 1992 : section 5(2) “..where a class includes a subclass whose members
have claims or defenses that raise common issues not shared by all the class members, so that, in the
opinion of the court, the protection of the interests of the subclass members required that they be
separately represented”

**2 Ontario Class Proceeding Act 1992 Contents of certification order Subclass protection ; section 8(2)
“...subsection (1) applies with necessary modifications in respect of the subclass. ”

"> Ontario Class Proceeding Act 1992 Contents of certification order section : 8(1) “An order certifying a
proceeding as a class proceeding shall,

(a) describe the class;

(b) state the names of the representative parties;

(c) state the nature of the claims or defences asserted on behalf of the class;

(d) state the relief sought by or from the class;

(e) set out the common issues for the class; and
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(f) specify the manner in which class members may opt out of the class proceeding and a date after which
class members may not opt out”

*** Ontario Class Proceeding Act 1992 : section 11. (1)(b) “common issues for a subclass shall be determined
together.”

*** Ontario Class Proceeding Act 1992 Separate judgments : section 11. (2) “The court may give judgment in
respect of the common issues and separate judgments in respect of any other issue.”

*® Ontario Class Proceeding Act 1992 Judgment on common issues : section 27(1) “A Judgment on common
issues of a class or subclass shall,

(a) set out the common issues;

(b) name or describe the class or subclass members;

(c) state the nature of the claims or defenses asserted on behalf of the class or subclass; and
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(d) specify the relief granted.”

o7 Ontario Class Proceeding Act 1992 Discontinuance, abandonment and settlement : section 29

(1) “A Proceeding commenced under this Act and a proceeding certified as a class proceeding under  this
Act may be discontinued or abandoned only with the approval of the court, on such terms as the court
considers appropriate.”

Settlement without court approval not binding

(2) “A settlement of a class proceeding is not binding unless approved by the court.

Effect of Settlement.”

(3) “A settlement of a class proceeding that is approved by the court binds all class members.”
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188 "Halibut Class Action," [Online] Accessed: November 7, 2016. Available from:
http: / / webcache. googleusercontent. com/ search?q= cache: eUJP1 RbEaUMJ: www. cfmlawyers. ca/ wp-
content/  uploads/ 2 0 1 4 / 0 6 / Halibut Notice-of-Settlement-Approval-Hearing-
00491973xB33C8.pdf+&cd=1&hl=th&ct=clnk&gl=th

" Consumer Law Group Inc., "The Honda Civic Hybrid Fuel Economy Class Action (Courtemanche. V. Honda

Canada Inc. & Al)."
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" Class Proceedings Act [RSBC 1996] Chapter 50 section 35 (2) “A settlement may be concluded in relation
to the common issues affecting a subclass only

(a) with the approval of the court, and

(b) on the terms the court considers appropriate.”

P! Class Proceedings Act [RSBC 1996] Chapter 50 section 35 (4) A settlement of a class proceeding or of
common issues affecting a subclass that is approved by the court binds every member of the class or

subclass who has not opted out of the class proceeding.
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® Federal Rules of Civil Procedure : Rule23 (a)(2) “there are questions of law or fact common to the class”
" Federal Rules of Civil Procedure : Rule23 (a)(3) “the claims or defenses of the representative parties are
typical of the claims or defenses of the class”
"% Federal Rules of Civil Procedure : Rule23 (a)2) “there are questions of law or fact common to the class”
" Federal Rules of Civil Procedure : Rule23 (a)(3) “the claims or defenses of the representative parties are

typical of the claims or defenses of the class”
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Federal rule of Civil Procedure : Rule 23(c)(4)B) “When appropriate, a class may be divided into

subclasses...”
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1 Robert J. Nelson et al., "Andrews, Et AL. V. Plains All American Pipeline, Lp, United States District Court,
Central District of California, Case No. 2:15-Cv-04113," [Online] Accessed: December 11, 2017. Available from:
http://www.plainsoilspill.com

# Federal Rules of Civil Procedure : Rule 23(b)(3) “An action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and in addition : the court finds that the questions of law or fact
common to the members of the class predominate over any questions affecting only individual members...”
o Robert J. Nelson, Juli E. Farris, and A. Barry Cappello, "Renewed Motion for Class Certification," [Online]
Accessed: December 11, 2017. Available from: http://www.plainsoilspill.com/s/0300_Pls-Renewed-Motion-
for-Class-Cert-071217.pdf
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#2 Federal Court of Australia Act 1976 : section 33C(1)(b) “the claims of all those persons are in respect of, or
arise out of, the same, similar or related circumstances...”

 Federal Court of Australia Act 1976 : section 33C(1)(c) “the claims of all those persons give rise to a
substantial common issue of law or fact”

% Federal Court of Australia Act 1976 : section 33C(1)(b) “the claims of all those persons are in respect of, or
arise out of, the same, similar or related circumstances...”

* Federal Court of Australia Act 1976 : section 33C(1)(c) “the claims of all those persons give rise to a

substantial common issue of law or fact”
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% Federal Court of Australia Act 1976 : section 33Q(1) and 33Q(2) “Determination of issues where not all
issues are common

(1) If it appears to the Court that determination of the issue or issues common to all group members will not
finally determine the claims of all group members, the Court may give directions in relation to the
determination of the remaining issues.

(2) In the case of issues common to the claims of some only of the group members, the directions given by
the Court may include directions establishing a sub-group consisting of those group members and appointing

a person to be the sub-group representative party on behalf of the sub-group members.”
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" Ontario Class Proceeding Act 1992 : Section 5(1)(d) “A class proceedings would be the preferable
procedure for the resolution of the common issues”

® Ontario Class Proceeding Act 1992 : Section 1 “Common issues” means

(a) Common but not necessarily identical issues of fact, or

(b) Common but not necessarily identical issues of law that arise from common but not necessarily identical
fact”

* Ontario Class Proceedings Act 1992 : section 5(2) “..where a class includes a subclass whose members

have claims or defenses that raise common issues not shared by all the class members, so that, in the
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opinion of the court, the protection of the interests of the subclass members required that they be

separately represented”
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%% Federal Rules of Civil Procedure : Rule23(a)(2) “there are questions of law or fact common to the class”
T Federal Rules of Civil Procedure : Rule23(a)(3) “the claims or defenses of the representative parties are
typical of the claims or defenses of the class”

# Federal Rules of Civil Procedure : Rule23(a)(2) “there are questions of law or fact common to the class”
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# Federal Rules of Civil Procedure : Rule23(a)(3) “the claims or defenses of the representative parties are
typical of the claims or defenses of the class”

0 oqlawvis $nlnedey, "Tymnsinnumenguunonisdiuafuuungs : Anwnsdnsilesiesnfuaznsounin,’
i1 126.

®! Federal Rule of Civil Procedure : Rule 23(c)(@)(B) “When appropriate, a class may be divided into

subclasses...”
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2 Eederal Court of Australia Act 1976 : section 33C(1)(b) “the claims of all those persons are in respect of, or
arise out of, the same, similar or related circumstances...”

#* Federal Court of Australia Act 1976 : section 33C(1)(c) “the claims of all those persons give rise to a
substantial common issue of law or fact”

2% Federal Court of Australia Act 1976 : section 33C(1)(b) “the claims of all those persons are in respect of, or

arise out of, the same, similar or related circumstances...”
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#* Federal Court of Australia Act 1976 : section 33C(1)(c) “the claims of all those persons give rise to a
substantial common issue of law or fact”
% Federal Court of Australia Act 1976 : section 33C(2) A representative proceeding may be commenced
“(a) whether or not the relief sought:
(i) is, or includes, equitable relief; or
(i) consists of, or includes, damages or
(iii) includes claims for damages that would require individual assessment; or
(b) whether or not the proceedings:

(i) is concerned with separate contracts or transactions between the respondent in the proceeding
and individual group members; or

(i) involves separate acts or omissions of the respondent done or omitted to be done in relation to
individual group members.”
#" Federal Court of Australia Act 1976 : section 33Q(1) and 33Q(2) “Determination of issues where not all
issues are common
(1) If it appears to the Court that determination of the issue or issues common to all group members will not
finally determine the claims of all group members, the Court may give directions in relation to the

determination of the remaining issues.
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(2) In the case of issues common to the claims of some only of the group members, the directions given by
the Court may include directions establishing a sub-group consisting of those group members and appointing
a person to be the sub-group representative party on behalf of the sub-group members.”

2% Ontario Class Proceeding Act 1992 : section 5(1)(d) A class proceedings would be the preferable procedure
for the resolution of the common issues

2 Ontario Class Proceeding Act 1992 : section 1 “Common issues” means

(@) Common but not necessarily identical issues of fact, or

(b) Common but not necessarily identical issues of law that arise from common but not necessarily identical

fact”
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 Ontario Class Proceeding Act 1992 : section 5(2) “..where a class includes a subclass whose members
have claims or defenses that raise common issues not shared by all the class members, so that, in the
opinion of the court, the protection of the interests of the subclass members required that they be
separately represented”
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#*® Federal Rules of Civil Procedure : Rule23(a)(2) “there are questions of law or fact common to the class”
 Federal Rules of Civil Procedure : Rule23(a)(3) “the claims or defenses of the representative parties are
typical of the claims or defenses of the class”

% Federal Rules of Civil Procedure : Rule23(a)(2) “there are questions of law or fact common to the class”
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! Federal Rules of Civil Procedure : Rule23(a)(3) “the claims or defenses of the representative parties are
typical of the claims or defenses of the class”

2 gylawvis $nlnedey, "Tymnmsinnumenguunenisdiiuafuuungs : Anwnsdnsilesiesnfuaznsounin,’
i1 126.

#* Federal Rules of Civil Procedure : Rule 23(c)4)(B) “When appropriate, a class may be divided into

subclasses...”
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% Federal Court of Australia Act 1976 : section 33C(1)(b) “the claims of all those persons are in respect of, or
arise out of, the same, similar or related circumstances...”

% Federal Court of Australia Act 1976 : section 33C(1)(c) “the claims of all those persons give rise to a
substantial common issue of law or fact”

% Federal Court of Australia Act 1976 : section 33C(1)(b) “the claims of all those persons are in respect of, or
arise out of, the same, similar or related circumstances...”

T Federal Court of Australia Act 1976 : section 33C(1)(c) “the claims of all those persons give rise to a

substantial common issue of law or fact”
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#® Federal Court of Australia Act 1976 : section 33Q(1) and 33Q(2) “Determination of issues where not all
issues are common

(1) If it appears to the Court that determination of the issue or issues common to all group members will not
finally determine the claims of all group members, the Court may give directions in relation to the
determination of the remaining issues.

(2) In the case of issues common to the claims of some only of the group members, the directions given by
the Court may include directions establishing a sub-group consisting of those group members and appointing
a person to be the sub-group representative party on behalf of the sub-group members.”

** Ontario Class Proceeding Act 1992 :section 5(1)(d) A class proceedings would be the preferable
procedure for the resolution of the common issues

% Ontario Class Proceeding Act 1992 : section 1 “Common issues” means

(@) Common but not necessarily identical issues of fact, or

(b) Common but not necessarily identical issues of law that arise from common but not necessarily identical

fact”
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#! Ontario Class Proceeding Act 1992 : section 5(2) “..where a class includes a subclass whose members
have claims or defenses that raise common issues not shared by all the class members, so that, in the
opinion of the court, the protection of the interests of the subclass members required that they be
separately represented”
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" Federal Court of Australia Act 1976 : section 33Q(1) and 33Q(2) “Determination of issues where not all
issues are common

(1) If it appears to the Court that determination of the issue or issues common to all group members will not
finally determine the claims of all group members, the Court may give directions in relation to the
determination of the remaining issues.

(2) In the case of issues common to the claims of some only of the group members, the directions given by
the Court may include directions establishing a sub-group consisting of those group members and appointing

a person to be the sub-group representative party on behalf of the sub-group members.”
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! Ontario Class Proceeding Act 1992 : section 5(2) “..where a class includes a subclass whose members
have claims or defenses that raise common issues not shared by all the class members, so that, in the
opinion of the court, the protection of the interests of the subclass members required that they be
separately represented”
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" Federal Rules of Civil Procedure : Rule 23(c)4)(B) “When appropriate, a class may be divided into
subclasses...”
*™ Federal Court of Australia Act 1976 : section 33Q(1) and 33Q(2) “Determination of issues where not all

issues are common
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(1) If it appears to the Court that determination of the issue or issues common to all group members will not
finally determine the claims of all group members, the Court may give directions in relation to the
determination of the remaining issues.

(2) In the case of issues common to the claims of some only of the group members, the directions given by
the Court may include directions establishing a sub-group consisting of those group members and appointing
a person to be the sub-group representative party on behalf of the sub-group members.”

" Ontario Class Proceeding Act 1992 : section 5(2) “..where a class includes a subclass whose members
have claims or defenses that raise common issues not shared by all the class members, so that, in the
opinion of the court, the protection of the interests of the subclass members required that they be

separately represented”
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o Federal Rules of Civil Procedure : Rule 23(c)(4)(B) “...each subclass treated as a class, and the provisions of
this rule shall then be construed and applied accordingly.” and Rule 23(f) “A court of appeals may in its
discretion permit an appeal from an order of a district court granting or denying class action certification

under this rule...”
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Federal Rules of Civil Procedure : Rule 23(c)(4)(B) “...each subclass treated as a class, and the provisions of

this rule shall then be construed and applied accordingly.” and Rule 23(f) “A court of appeals may in its

discretion permit an appeal from an order of a district court granting or denying class action certification

under this rule...”
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