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# # 5886033034 : MAJOR LAWS

KEYWORDS: EXECUTION / ENTITLED PERSON
SUJANYA  SUJARITSRICHAIKUL:  PERSON  ENTITLED TO REQUEST FOR
EXECUTION. ADVISOR: PROF. SAKDA THANITCUL, Ph.D., 206 pp.

The thesis aims to study the possibility of determining the right to request for
execution of the assignee who obtained the right from the judgment creditor, the
subrogated who acquired the right according to laws, the beneficiary of the

compromise agreement in court, and the creditor of the judgment creditor.

The thesis found that the Civil Procedural Code section 271 provides that only
the parties or person who won the case (judgment creditor) is entitled to request for
execution. However, the Supreme Court also recognizes the right to request for
execution of the person who is not the judgment creditor but having such right
stipulated by law. Nevertheless, the Supreme Court denies recognizing the right to
request for execution of the assignee and the subrogated who obtain the right from
the judgment creditor. This causes the disparity between substantive law and
procedural law. From studying the concept of assignment of judgment according to
the US law, there is the provision of law allowing for the change of the judgment
creditor to request for execution. As such, the subrogation triggered by law should be

entitled to have the right to request for execution as well.

Besides, denying the right that had once been affirmed of the beneficiary of
the compromise agreement in court leads to a new lawsuit and cannot be deemed as
a good and efficient civil procedural system. Last, denying the right of the creditor of
the judgment creditor may turn into guarding the dishonest debtor. In contrast, by
allowing such rights to execution, the disputes that may arise within its scope will not

be greater or more complicated than that which is an ordinary case in any event.

The thesis finally proposes that there should be an amendment to the Civil
Procedural Code section 271 by providing the right to request for execution of the
person having the rights stipulated by law.

Field of Study: Laws Student's Signature

Academic Year: 2017 Advisor's Signature
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"8 The Federal Rules of Civil Procedure Rule 69 — Execution (a) In General

“(1) Money Judgment; Applicable Procedure. A money judgment is enforced by a writ of
execution, unless the court directs otherwise. The procedure on execution—and in proceedings
supplementary to and in aid of judgment or execution—must accord with the procedure of the
state where the court is located, but a federal statute governs to the extent it applies.

(2) Obtaining Discovery. In aid of the judgment or execution, the judgment creditor or a
successor in interest whose interest appears of record may obtain discovery from any person—
including the judement debtor—as provided in these rules or by the procedure of the state where
the court is located.”.

' The Federal Rules of Civil Procedure Rule 70 - Enforcing a Judgment for a Specific Act

“(a) Party’s Failure to Act; Ordering Another to Act. If a judgment requires a party to convey
land, to deliver a deed or other document, or to perform any other specific act and the party fails
to comply within the time specified, the court may order the act to be done—at the disobedient
party’s expense—by another person appointed by the court. When done, the act has the same
effect as if done by the party.

(b) Vesting Title. If the real or personal property is within the district, the court—instead
of ordering a conveyance—may enter a judgment divesting any party’s title and vesting it in others.
That judgment has the effect of a legally executed conveyance.

(c) Obtaining a Writ of Attachment or Sequestration. On application by a party entitled to
performance of an act, the clerk must issue a writ of attachment or sequestration against the

disobedient party’s property to compel obedience.
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(d) Obtaining a Writ of Execution or Assistance. On application by a party who obtains a
judgment or order for possession, the clerk must issue a writ of execution or assistance.

(e) Holding in Contempt. The court may also hold the disobedient party in contempt.”.
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% Fredric C. Tausend and David H. Binney. "Business and Commercial Litigation in Federal Courts

§ 50:46." [Online]. Available from: http://international.westlaw.com [September 10, 2016]
! California Civil Code Section 953

“A thing in action is a right to recover money or other personal property by a judicial
proceeding.”.

2 California Civil Code Section 954
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“A thing in action, arising out of the violation of a right of property, or out of an
obligation, may be transferred by the owner.”.
'** California Civil Code Section 954.5
“(a) Subject to subdivisions (b) and (c), a transfer of a right represented by a judgment
excluded from coverage of Division 9 of the Commercial Code by paragraph (9) of subdivision (d)
of Section 9109 of the Commercial Code shall be deemed perfected as against third persons upon
there being executed and delivered to the transferee an assignment thereof in writing.

(b) As between bona fide assignees of the same right for value without notice, the assignee
who first becomes an assignee of record, by filing an acknowledgment of assignment of judgment
with the court as provided in Section 673 of the Code of Civil Procedure or otherwise becoming an
assignee of record, has priority.

(c) The filing of an acknowledgment of assicnment of the judgment with the court

under Section 673 of the Code of Civil Procedure is not, of itself, notice to the judgment debtor so
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as to invalidate any payments made by the judgment debtor that would otherwise be applied to
the satisfaction of the judgment.”.
% California Code of Civil Procedure Section 673
“(a) An assignee of a right represented by a judgment may become an assignee of record
by filing with the clerk of the court which entered the judgment an acknowledgment of assignment
of judgment.
(b) An acknowledgment of assignment of judgment shall contain all of the following:

(1) The title of the court where the judgment is entered and the cause and

number of the action.
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(2) The date of entry of the judgment and of any renewals of the judgment and
where entered in the records of the court.
(3) The name and address of the judgment creditor and name and last known
address of the judgment debtor.
(4) A statement describing the right represented by the judgment that is assigned
to the assignee.
(5) The name and address of the assignee.
(c) The acknowledgment of assignment of judgment shall be:
(1) Made in the manner of an acknowledgment of a conveyance of real property.
(2) Executed and acknowledged by the judgment creditor or by the prior assignee
of record if there is one.
(d) This section is in addition to, and does not limit or restrict, any other means by which
an assignee may become an assignee of record.”.
° California Code of Civil Procedure Section 681.020
“Enforcement by assignee: An assignee of a judgment is not entitled to enforce the
judgment under this title unless an acknowledgment of assignment of judgment to that assignee

has been filed under Section 673 or the assignee has otherwise become an assignee of record.”.
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® Civil Practice Law and Rules Section 5019 — Validity and correction of judgment or order;

amendment of docket
“(c) Change in judgment creditor. A person other than the party recovering a judgment who

becomes entitled to enforce it, shall file in the office of the clerk of the court in which
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the judgment was entered or, in the case of a judgment of a court other than the supreme, county
or a family court which has been docketed by the clerk of the county in which it was entered, in
the office of such county clerk, a copy of the instrument on which his authority is based,
acknowledged in the form required to entitle a deed to be recorded, or, if his authority is based
on a court order, a certified copy of the order. Upon such filing the clerk shall make an appropriate
entry on his docket of the judgment.

(d) Certificate of county clerk. Upon the filing of a certificate of change of the docket of
any judgment docketed with the clerk of the county in which it was entered, issued by such county
clerk, the clerk of any court or county where the judgment has been docketed shall make an

appropriate entry on his docket of the judgment.”.
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