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# # 5786033034 : MAJOR LAWS

KEYWORDS: INVESTMENT ADVISOR / ROBO-ADVISOR
SUNATTHA SUKTHURWONG: Legal problems on civil liabilities of investment
advisors. ADVISOR: PROF. DR. JUR. SANUNKORN SOTTHIBANDHU, 171 pp.

This thesis aims to study about civil liability of investment advisors in providing
investment advisory services which include investment companies, traditional
investment advisors, and Robo- advisors which fall into two types of liabilities:
Contractual Liability and Tort Liability. Although, the investors may claim the
investment advisors for breach of contract but due to the contract has the limitation
or exclusion clauses for investment advisors’ liabilities. Instead, the investors may claim
for tort of negligence which need to meet the requirements of elements under tort
law. Hence, the author mainly focus on Thai law and study on English and American

law for exemplary purposes.

From the study, the author found that, in providing negligent investment
advice under English law, namely, Negligent Misstatement requires the special
relationship and reliance of investors. However, in English law, the reasonableness test
is applied in unfair contract terms. Meanwhile, American law, the unconscionablility
doctrine is applied. Furthermore, Res Ipsa Loquitur is applied to shift the burden of
proof in English and American law. The damages arise from providing investment advice

is pure economic loss.

Therefore, the author proposes that the investment advisory services contract
should be controlled by Consumer Protection Act (No.2) B.E. 2541. Moreover, the right
of pure economic loss should be included in Section 420 of Civil and Commercial
Code. In addition, shifting the burden of proof in contract claim can be implemented
by Section 84/1 of Thai Civil Procedure Code and in tort claim can be implemented
by Section 422 of Civil and Commercial Code. Finally, damages for contract claim
should be compensated in case of usual circumstances or foreseeable special

circumstances whilst tort claim shall be determined by the Court’s discretion.

Field of Study: Laws Student's Signature

Academic Year: 2017 Advisor's Signature
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mstiuguagusgneugsaffunsamululssmasingy Wuliviheay
F91 Financial Services Authority (FSA) ¥imthiiffuguaguszneugsiatfsafunisasu
A4 The Financial Services and Markets Act 2000 (FSMA 2000) waisionlasin15U§y
Tassasanmssnfugualusl Tngenian Finandial Services Authority (FSA) iagdnmemiiaeu
#911 Financial Conduct Authority (FCA) ez Prudential Regulation Authority (PRA) ofy
»13 Financial Services Act 2012 (FSA 2012) 1a# Financial Services Authority (FSA) \Wasy
Fe10u Financial Conduct Authority (FCA)™ Tnefiinguszasdiiieduasesguilan iy
Pesssunarduadunmsuteiulunann® sudunsaismiuiunwomaianisiunisamu
Turauedl Prudential Regulation Authority (PRA) thy WaswToaniiu Prudential Authority
Limited fdnansfugusznougsisdseiuiuass nefnaldtedududfui 1 wwiey
2556 FafiTsuaznanluneaziBeniany FCA Wby ilesain FCA Wunffuguanis
Usgnaugsnauazmsuianmng suifousin 9 vesusznounisilisusyanaliseney

'35 Part 2 Section 6 Section 1A (1) Financial Services Act 2012
(1) The body corporate previously known as the Financial Services Authority is renamed as the Financial Conduct
Authority.
"% part 2 Section 6 Section 1B (3) (a)-(c) Financial Services Act 2012
(3) The FCA'’s operational objectives are—
(a) the consumer protection objective (see section 1C);
(b) the integrity objective (see section 1D);

(c) the competition objective (see section 1E)
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'3 Section 64 (2) (3) The Financial Services and Market Act 2000
(2) If the Authority issues a statement of principle under subsection (1), it must also issue a code of practice for
the purpose of helping to determine whether or not a person’s conduct complies with the statement of principle.
(3) A code issued under subsection (2) may specify—

(a) descriptions of conduct which, in the opinion of the Authority, comply with a statement of principle;

(b) descriptions of conduct which, in the opinion of the Authority, do not comply with a statement of
principle;

(c) factors which, in the opinion of the Authority, are to be taken into account in determining whether or
not a person’s conduct complies with a statement of principle.
'3 Part 2 Section 6 Section 1B (3) (a) Financial Services Act 2012
(3) The FCA'’s operational objectives are—

(a) the consumer protection objective (see section 1C);
'3 Part 2 Section 6 Section 1G Financial Services Act 2012
(1) In sections 1B to 1E “consumers” means persons who—

(a) use, have used or may use—

(i) regulated financial services, or
(ii) services that are provided by persons other than authorised persons but are provided in

carrying on regulated activities,

(b) have relevant rights or interests in relation to any of those services,

(c) have invested, or may invest, in financial instruments, or

(d) have relevant rights or interests in relation to financial instruments.
(2) A person (“P”) has a “relevant right or interest” in relation to any services within subsection (1)(a) if P has a
right or interest—

(a) which is derived from, or is otherwise attributable to, the use of the services by others, or

(b) which may be adversely affected by the use of the services by persons acting on P’s behalf or in a
fiduciary capacity in relation to P.
(3) If a person is providing a service within subsection (1)(a) as trustee, the persons who are, have been or may
be beneficiaries of the trust are to be treated as persons who use, have used or may use the service.
(4) A person who deals with another person (“B”) in the course of B providing a service within subsection (1)(a) is
to be treated as using the service.
(5) A person (“P”) has a “relevant right or interest” in relation to any financial instrument if P has—

(a) a right or interest which is derived from, or is otherwise attributable to, investment in the instrument

by others, or
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a.1.1 néninast [euluAsrfugliduTnuilunisasyuniu Financial
Services and Market Act 2000
The Financial Services and Market Act 2000 LA UA1INLNANTITA! Mis-

10 pfimslvainwiungusenauandneng o iddulvamuly Personal

selling scandal
Pension Plan unun15un3uidluaavulu Occupational Pension Scheme 11193013
SenFesAdenieninndt 10,000 dudeud' laudnguszasananvesmsesvtygiaty
i1 g

1. fnwinuidesiuresnain (Market Confidence) lng$nwianuidesiunes
srvunsiududutlafenugiuuessruuniniutaznisamu weadsanudesunas
wssgshalitffamuidnanamu fedanmmunanaudumadlunsdifiunisvesusznauns
Tumanenu faifu e Financial Conduct Authority (FCA) Saifluntnsaufitifugua
Uitniisznevgsiafeifunisamu faldimuangnaeiietesdiuanudumailunng
Usznaugsnavesusznauns

2. Wiausungaamnu (Public Awareness) i nsdaaulvigasuiiniug
anudlafrfuszuunsiu TnefudesaustloviazanudsawosuiazUssnnnng
asu 39 FCA Tffmunnuimssiamiaudildifsatunisuuziinisamu Sudunns
Auasesgiamunmil ongamudnnumnndaaanuianudilafeaiunsasmu

3. AuAT09EAIMU (Protection of Consumer) 1 nnnsasyuluusiay
UssLaniimnudes fasuansldfuanuduasesninmsigsnssufsnfunsamu e
§3uamdsmeainmsdniunuvesgusznounis Feerafedfuiiosmnusiunives
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(b) a right or interest which may be adversely affected by the investment in the instrument by persons

acting on P’s behalf or in a fiduciary capacity in relation to P

0 Gerard McMeel & John Virgo, Financial Advice and Financial Products Law and Liability (Oxford: Oxford
University Press, 2001), p.40.

"' bid., p.46

" |bid., p. 98
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%3 Section 22 The Financial Services and Market Act 2000
(1) An activity is a regulated activity for the purposes of this Act if it is an activity of a specified kind which is
carried on by way of business and—
(a) relates to an investment of a specified kind; or
(b) in the case of an activity of a kind which is also specified for the purposes of this paragraph, is
carried on in relation to property of any kind.
(2) Schedule 2 makes provision supplementing this section.
(3) Nothing in Schedule 2 limits the powers conferred by subsection (1).
(4) “Investment” includes any asset, right or interest.

(5) “Specified” means specified in an order made by the Treasury.
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% Article 53 The Financial Services and Markets Act 2000 (Regulated Activities) Order 2001
Advising a person is a specified kind of activity if the advice is—
(a) given to the person in his capacity as an investor or potential investor, or in his capacity as agent for an
investor or a potential investor; and
(b) advice on the merits of his doing any of the following (whether as principal or agent)—

(i) buying, selling, subscribing for or underwriting a particular investment which is a security or a
contractually based investment, or

(ii) exercising any right conferred by such an investment to buy, sell, subscribe for or underwrite such
an investment.
5 Article 54 The Financial Services and Market Act 2000 (Regulated Activities) Order 2001
1) There is excluded from article 53 the giving of advice in writing or other legible form if the advice is contained
in a newspaper, journal, magazine, or other periodical publication, or is given by way of a service comprising
regularly updated news or information, if the principal purpose of the publication or service, taken as a whole and
including any advertisements or other promotional material contained in it, is neither—

(a) that of giving advice of a kind mentioned in article 53; nor

(b) that of leading or enabling persons to buy, sell, subscribe for or underwrite securities or
contractually based investments.
(2) There is also excluded from article 53 the giving of advice in any service consisting of the broadcast or
transmission of television or radio programmes, if the principal purpose of the service, taken as a whole and
including any advertisements or other promotional material contained in it, is neither of those mentioned in

paragraph (1)(a) and (b).
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(3) The Authority may, on the application of the proprietor of any such publication or service as is mentioned in
paragraph (1) or (2), certify that it is of the nature described in that paragraph, and may revoke any such
certificate if it considers that it is no longer justified.

(4) A certificate given under paragraph (3) and not revoked is conclusive evidence of the matters certified.

6 Section 64 (2) The Financial Services and Market Act 2000

(2) If the Authority issues a statement of principle under subsection (1), it must also issue a code of practice for
the purpose of helping to determine whether or not a person’s conduct complies with the statement of principle

" Financial Conduct Authority. FCA Handbook. [Online]. Available from : www.fca.org.uk [2017, April 2]
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%8 Gerard McMeel & John Virgo. Financial Advice and financial products law and liability, (Oxford : Oxford,
2001), p.349
19 Section 150 The Financial Services and Market Act 2000
Actions for damages
(1) A contravention by an authorised person of a rule is actionable at the suit of a private person who suffers loss
as a result of the contravention, subject to the defences and other incidents applying to actions for breach of
statutory duty.
(2) If rules so provide, subsection (1) does not apply to contravention of a specified provision of those rules.
(3) In prescribed cases, a contravention of a rule which would be actionable at the suit of a private person is
actionable at the suit of a person who is not a private person, subject to the defences and other incidents
applying to actions for breach of statutory duty.
(4) In subsections (1) and (3) “rule” does not include—

(a) listing rules; or

(b) a rule requiring an authorised person to have or maintain financial resources.
(5) “Private person” has such meaning as may be prescribed.
"% Economic Loss tfluaruidemeniasssgia AlaildpnnsiFemeusnanie aunsde and wWnan du Ay
@avnaannnisananils dusu
"*" Gerard McMeel & John Virgo. Financial Advice and financial products law and liability, (Oxford : Oxford,

2001), p.188-189
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"% Pauline Sadler, "Liability for Negligent Misrepresentation in the Finance Industry," The Finance Industry Vol.11

(2009): 18.
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AR Investor Compensation Scheme Ltd v West Bromwich Building
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"% (1) when one person places trust in the faithful integrity of another, who as a result gains superiority or
influence over the first,

(2) when one person assumes control and responsibility over another,

(3) when one person has a duty to act for or give advice to another on matter falling within the scope of the
relationship, or

(4) when there is a specific relationship that has traditionally been recognized as involving fiduciary duties.
%6 Burdett v. Miller (1992)

5" Brown v. Wells Fargo Bank (2008)



90

fuinylumsaamu feamsuegidain Home Income Plan'® fmuausliifasmulutuas
anlueg1esania™™ Tagnihivesyanadildsuaulinngle sudsnisvimthildainy
sedinszfanasniiidedndaaindae duduiSesvosmsvinieuszlovivedamu (Best
interest) uatmnnglsmuEnulumsamuiuwinfleUsslovivesnuasnnniamu i
naviganssuitelimuldsuiiunievssloviifiuanntu viemslidamuasmulunin st
msasuiifanudsanniefinuarldureondvduiuiu vienndenlidoyaanizdu
Aungamu mamﬂmamumﬁimimaaﬂiqLwawmua]JLm*tmmamumuuaamqmmmu
msnsgidnuurifodunsihiiunidvemenadlésuanulings

]
Y ad o 6 a o

4.1.2.1.1 ningedndgaie (Duty of Loyalty) ntngedndgasniiu
wiseenlatdu 4 Usean'® laun

1) nMslaiinausglenitaugs (No conflict) touA nsliujjdfnueglu
anurNziinauszlovidandaiuianis

2) nsluflsjantananals (No profit) laun nrslulawanilsann

q
2V

Aldirevesiainig Aensimihiifiezdemaniasssausslonidy wiiwumuuazinslals
fnausslovidaudsiu'® suiusidnsazlilddeusslovifinm '™ wu Ameeuiviudy
(Secret commission) s1zuthfivesyanadildsuaulinleszdesdinudodndaasn
Lilvisslovivesutandatugamu lnedldmuinuilunsamuasdesdnmedayariome
Fomnninlaiawme fasueraiinooussnssutuld uimnildansadfinoougenssubuld

e flieUsnulumsamuasiesiuiawiselevdnaulasuannnsingsnssunu'®

3) MsklUenANTedRd (Undivided loyalty) laun naslaivinla
N5 E8UTELaT NS NZAUL AT NADFINITONAUNTY haY
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V8RN sEaImINaUsElevlliunnueans ol ou g9 Lord Justice Millet Tumd Bristol
and West Building Society v Mothew [1998] L#iui1 #aunuazhesufiAndidieaiu

'8 Home Income Plan means equity is released through a lifetime mortgage or a home reversion plan and is
automatically invested into an annuity that is built into the plan, to generate an income for life. A cash lump sum
may be available in addition to an income, but the amount may be restricted.

"% Gerard McMeel & John Virgo. Financial Advice and financial products law and liability, (Oxford : Oxford,
2001), Page 288

"% Fiduciary Duties and Regulatory Rules (1992) Law Commission Consultation Paper No 124 para 2.4.9

'®" Boardman v Phipps [1966] 3 All ER 721

'62 Regal (Hastings) Ltd v Gulliver [1967] 2 AC 134

'%% Gerard McMeel & John Virgo. Financial Advice and financial products law and liability, (Oxford : Oxford,

2001), p.292
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189 Rupert Jackson and John Powell, Jackson & Powell on Professional Negligence, 4th Ed. (London: Sweet &
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" David Anderson v Openwork Ltd [2015] EW Misc B14 (18 June 2015)
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(8.c.C).
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"5 Bolam v. Friern Hospital Management Committee (1957) 1 WLR 582



95

2) thHunnNNazaesltauseainge 19

mslfUnmnisamusiasuiy fiunulunsanuazses
UtRnihiaufingvaneviendnufoaindnivualy dannifliduinulunisamu
LlauuiaunguunevsenanuuRivnaniivuauds n1siiausnyInsasyuesyli
fuinulunisamuiusendunanisléamuseiase Yogaduiindn iwu nslidnue
foyateyandesudsungamu mslilifamuiuvuussifiurnuannsalunsiuaiudes
vesffanu ludu Fanslimuinvinsamulaglaildanussdase Yolu dawaldgly
mUsnulumsamuliavSnwungasmuianais

3) M3t Hunhiviligasulasuaudens

nsliAyuinenisasmuiiugaanelaenssiengudvanedalaun
B - Yo = | v o @ Yo = K%
Aaau WegliamuinulunmsasuldlaldanuszdaseTalunistiduInwinisaamnuuny
auLaIy Jaeuazdedddsuanuidene dannudeneNiinusnigainuainnisiv
o = a wL o ¢ 1 S’ = = 176
AUsnwMsasuiRanatave imUSnwilunisasmuiu lluanudemenansugia
= @ = Ay MY a & 1A ' L v ea a
Feduarudsmenldlaiinduundia $19n1e sundley Yeides n$nddu Jaluad Hedley
Byrne v Heller & Partners 1Junfussiingiuneatunistiaiusnenlaeyszsuimiduee ndl
N1ssENTeeANdemenInATEERa Fan1sisunesAndenieniuasugialaty edesing
Tiamudateaungiiaiuinuilunisamuliduusiuazgamulaiuanudeneain

msufuRauliaUsneiu i dume igaamusensesandemala '

4) TANMUFUNUSTZNINNNISNTERNUNE

nsfiglidusnuvilunisasuazdesfufintu uanaindnisle
fuinwnmsamulasUszumidudonasiienudomeiod uwdiiy arundemediioty
sgdosduiusiunisluldanuszdnseTaeadlimusnwlunisasmududunisnszi
Uszanmiduidonuvdnaudusiusseninamsnsevihivaa dadubesvesmnuidumnduna
fusgninanianssrivealimuinwlunisamuiusaluaudemeiiiniu Tasnns
firsaneuduiussenitanisnagyifunalumanssiandntu Ussnaudendnialuiild
firsanarmduiusserinanisnssshdusatu 8 2 Usens 1éun widn But for Test uagvidn
WRNATA

78 John Lewthwaite & John S. Hodgson, Law of Torts : Learning Text, 3rd Ed. (London: Blackstone, 2001),
p.121.

" bid., p.125

' Gerard McMeel & John Virgo. Financial Advice and financial products law and liability, (Oxford : Oxford,

2001), p.36-37
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Uszn1susn fAnsannmgeuteifiaadenuman But for Test ¥4
finnsananmsnszyvesliduinuwlunsamuinduledvddninelmaneaudene
vi3olal mnarandemeiiintuiy indudesnmsnsgimesglimuinulunisamu
fdUsnuilunsamuisiossuin Femaglidmuinwlunisamulsliszumiduidend
arudemeiaglifinty

U32n1391809 N3158191mnlNaTA (Proximate Cause) 31A714

Yy v
a = LY

deomeiinvuiu Inddadumeiliintursell lnganudemeninduainnisiisiusnem

U & = a o & = a_179 = = Qll
ﬂqiaﬂwUUULﬂu@’nNLﬁﬁquEW]’Nﬂ']ﬁNu@‘ULUUWJqMLﬁEJ‘Vi'W‘JV]'NLﬂi@ﬂﬂ"\] YIAINULFYWRIYN

€

NnduiuazaasinduannsiRuntvesglidusnuilunisamuiazanudenigduy
srdadlulnaiuninmeg Inserdendnainnmsaamiuliuniiansan inszanusuinmuazie
lungruneganguiiu Awdasiinnsaniunglndda (Proximate Cause) nselilnaiiuninmeg

(Remoteness) A8

Foifu nrsfinnsuanuduiussevinanisnsri fumatiu HaIvu
wdpsuanddifiuinuldsumiudems waeanudemeidamuldsuiuasdennanms
nsgvdeariiunisnssvhasdlimuinmlunisamu SsamudemefiAntuagdeauly
pundnanuduiuSsziamansgiiiusa WeRsanimaveseudevefifndutiuby
nalnenTeLaTnnTsnaEYintuvdolil wazmndunsignisnsevhdudelinrndenedu vie
mngliduinulunsamuldlfszamdudends anudemefagldiiatu deldins
nsgvhuazkavasnndemefiintutuiinnuduiudiu msiglisuinulunisasl
FUFnwInsasmuuifammuty

widneuidmeazdinaiatuey wiglvisiuinulunisamuas
LilalimusnulagUssumidude nisnsevivesgliausnwmlunisamudsldlamumnui
audsme wagnsfigliduinulumsasulisuinelaeUssamidudetu duwal
Faaulasuanudemeldviold deffamuiiniiiiazdeafigariinnisnszvirveaflv
fuinlunisasuiudelifnnnudemes Ssaudemefiiatutufamubiuagdesan
Fuld Gemnldanunsamaiuld fotenudemeiintudulnafiuniumeg fldiuine
Tunsasmuiegliifessuiialunnudemeiilnafuniumgty

wannil MsliAUSnwin1samuresdliduInwlunisasuiy
nguugdInguinanisesnislirUinulasiianain (Negligent Misstatement) Ni@11158
Uundsuldiunsalnsnsyyinasilialaenisiendsnulagussuniauias lauiu Ingagsos

" Pauline Sadler, Liability for Negligent Misrepresentation in the Finance Industry, The Finance Industry, Vol.11,

(2009), 23
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90119939 4 Usenns Toun wiagdefauduiusfiveony SnsladSnwuniu damu
Folususnnitldsuanglisuinulunisamu sazanudedelusuinwnitldsudu
dosanvnaunasy® Weglidusnwlunmsamuldsumnalindaanngaamuuda flx
Aunwilunisasmuisinihiifesdeddanuseinse Slunmslismuinvnnsamunigamu
Famnglasuinmlunsasmulalldldanussinse Yedudunanssrilasyssamiaue ety
fldUInelunisasmuonadiosiufindenudemeiifnatuainnslisuineinisasmu

.ﬂu181

[ a

p819l5Anu anusuiatuoradulanamudyniazazida wagly
AfvaInITlia1UIny luntsasuiuiivanduiivgiuainusuia (Assumption of
e Xy Y g v Y [ a a = <@ I a
responsibility test) unldiuntnnldanuszainsyisluiosUssumauaziiin aiulaainag

Hedley Byrne v Heller & Partners fifananduliugiuanusuiindu'® arusuiinlunig

(%
U a =

dugwazaviiin (Concurrent liability) manusuRanaziinTuaudyalatu azfeadunsdl

a o =

nfamuuazdlisUsnelunsamuldfvuanialiludyay) Jadulumumnudszasdues

Aday TuvazfianuiuRanuazdiaiuduanuiuiainannguunefvuadinisnsgyi

tudumnuin Bdduuessfamuuazdlisinwlunisamuianannasiuent Juausu
Aafle Tneglidusnelunisasuimmuadeaudiinruiuinuesnuies (Disclaimer)
WU
AR Investors Compensation Scheme Ltd v West Bromwich Building
. & & v o ° AN Y oA Y
Society 1u Evan Lombe J indglviduugtilunisasuinininenungvingwas i
mudyanazdedldaiusednseiuaro1aiiiuniin (care and professional skill) NagAas
TiAUInwee9dasy ludandsnalsylovivesmues'®

AR O’Hare and another v Coutts & Co [2016] EWHC 2224 (QB)
D = - = o = &
Aasnuioniiazaanu Tu Novus Investment Falunisasmuidanudes mszilunisamu
UsennlidAunseaduiu wazsdeudasuiieniiazamuly RBSI Investment Faidlaa1uides
Hoeinszidun1saamnuusstanAuasouduiu Jan15a9uUs sianngs faaueadgli
musnulunisamulvinuamuly RBSI Wetegramed linszarenisasmuluidu maaald
Nadntunth A USnYILARAYY A8a0n15FeaTuATNTAUNUAURAWAEINUNIS
Usziannisasuiazamnu e biudladnga spudiladuuginuasainudesionaindu

'8 John Lewthwaite & John S. Hodgson, Law of Torts : Learning Text, 3rd Ed. (London : Blackstone, 2001), p.
115-122

'8 JP Morgan Chase Bank v Springwell Navigation Corporation [2008] EWHC 1186

"82 Gerard McMeel & John Virgo. Financial Advice and financial products law and liability, (Oxford : Oxford,
2001), p.258-260

"8 |bid., p.265-266
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MNMsamY uazdssamnisasutusngausuamy uasnslimuInmnsamuagdes
1% mwsedingeds davuiglviduinwlunisamuseduiienseyih amaldonad Bolam v
Friern Barnett Hospital Management Committee [1957] 1 WLR 583 fimaiuinntiiily
nsesuieaudssinulieyldtuiludesddn Fadunifiadrodn Bolam Test Tu

AR Montgomery v Lanarkshire Health Board [2015] UKSC 11 %
Aajnuiuinsssnudesdusesdiay mndnlunsd auunfeglugiusiuauldiiiui
JuSesdrdy iseunmdaszudnlainsesduiniuauldasiiuinduSesdAny

o819lsAnn nsfglsidununlunisamudesufoantinig
Conduct of Business Sourcebook (COBS) &a1dungszilisuiu maifiuinnisufoaniii
A" COBS tu ansnsauiouldfunthitlunisudslinsu (Duty to inform) aumsuyouaes
Fududrunisveanisldanusziiase s (Duty to exercise reasonable skill and care) luad
denaituiglimuinulunisasuldldd R umiiiang coBs isedlimuinelunis
amuldvimihiiesunsaudsdunsamu weensamuidamudeniumnganiudamu
U&7 AUnAN Bolam test AaTuiuIamnuIzdesiuRnYe RN IinaUlIamUYIRNLLeY
waziouszifufimmfuFowesdynguazaziia mifinsanandemedesfiansanvdnlng
founn (Test of remoteness) Aunguanedaya) dsengauvesdygiudszerna 6 U 4
Tunsdid fasuliildduiloslnsodegruesdyyineluimuneigauniamdndayyn
usitaamussannsaduilesiaeerdugmuosaziinld Inemaldonad Wellesley Partners LLP
v Withers LLP [2015] EWCA Civ 1146 fimagnssaifiudt Tunsdlvesanuiuiinnaudagn
wavaziatuy Adyawsazdglidliynnaudannii Fadeafinnsandesrndenioniy
ANEURUSA N Yy

uaﬂmﬂu mawmmmmmaqmm‘[mmﬂmimmummmmﬁuww B3
fiivndnagdeaimiiidneaiuaintsaiug iy (Minimum degree of competence) uag
wsedldmnusesinsg Tothadiveme (Reasonable care) lun1syiwiii 1wy

AR Lanphier v. Phipos Tindal C.J. 1iiui1 “yanafidnwianedudm

azaesldausziinszTnasinweogaiieane 7 18 Imé’mmwﬁﬁwﬁmwdwQ’amuuagé’ﬁ
Fdnevglilamnuntennussyliludyaidaunds 1azsedldrnusednseiasine
pgnaflssne 1wu mslimuinwinisamu wianunsadulumuiinguunefivun (implied
by law) loiivgnagldanuseiinse Tuasinuraguiiume

"# Rupert Jackson and John Powell, Jackson & Powell on Professional Negligence, 4th Ed., London

Sweet&Maxwell 1997, p.5-6
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"8 Roger Halson, Contract Law (Harlow: Longman, 2001), p.300.
"8 Robert Duxbury, Contract Law, 1st Ed. (London: Sweet&Maxwell, 2008), p.139.
87 Ryan Murray, Contract Law: The Fundamentals (London: Sweet&Maxwell, 2008), p.100.

188 Stefan Fafinski and Emily Finch, Contract Law (Harlow: Pearson, 2009), p.89.
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Wilounawsnitvindg g’ Tnservefadenudidianissniiuniusuiailannasiuluy
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2) NMINIUNITARUFY YT

Wesanmsvidygrlumunguinedingy Wuluaiunaniadamlunisia
doyeyn AnadslaenAenisinnudygrfitonnnudniansesniuausuiniealuadyyn
Famaagldnannisiany 2 wan laun

2.1) #dn The Contra Proferentem Rule Tun1s@A1uda3inunse

1% v a a Y & ¢ 1 v v o w A 1Y v a
anIuAusURe Tngaginulndulselovidnndienonsdomuinfinnissniuausuie
Mudytiutesign '

2.2) #dn Fundamental Breach n1snseyviniatauladaduasedn

o

al
[y 1o A & | o v o =) 1% v oa o [ I a o
VoY1 MNAFYINUURENIUUAYOANIINANIDENIUAMUIURA UL TURNBRAd Y e

= & ° Y

ludetuduarseddgvesdygy Adyyetuliaunsanaingisdennuitiansosniiu
AusuRaliduUsyleviunnula Ine Lord Denning L.J Taanendnluad Karsales (Harrow)
v Wallis 1331 “géyandanssinasufinannisfinud wuni i duansyd Agyvesdygn wii

Adyadhetuldmuaderueniiuausuiinliudafnin 1

agalsfma winisiruvesmaludesdositnndesniuausuiindy
annseasisanudusssuliungdaailadig LwiLﬁaﬂaﬂﬂ@ﬁ@mﬂwmmmﬂ%’mﬂ?ﬁmﬁau%
vosdunniuiienanidssnisiaalusinvesea AONIUTTINADINGWILANN1T75
Unfair Contract Terms Act 1977 2y tieldlunsdiidyariidoninuiddnvassifanie

' [
a o =

Y v oa 190 & & o ! Aa o ' ' A o Aa o
s iuausuiin ' Fududyaivhiuleedlenfidiuidesesginivsedyaniidnves

dn593U Wildanunsalddsduiugdyadndhenfishunasesesdosniila

U o

1. Unfair Contract Terms Act 1977

Fodyanilidusssuvessemadsnge & Unfair Contract Terms Act 1977
(UCTA) Tlgdanimunsosnssianiseniuausuanlise Tnon1ssiansesniiu
aufuiinludygavanunsaldldvdelitu sxdesinnsanludeduintonnusiinnse
sniumuSuRnTuTnanudnAeNLauasvioll 91nduliRiansaNAL Unfair Contract

Terms Act 1977 (wsgsdnaiinmededyailidusssy A 1977) wag Unfair Term in

'89 Robert Duxbury, Contract Law, 1% Ed. (London: Sweet&Maxwell, 2008), p.147

"% Ryan Murray, Contract Law: The Fundamentals. (London: Sweet&Maxwell, 2008), p.108

91 «The defendant could still be held liable for the consequences of its “fundamental” breach even if the parties
had excluded liability by clear and express language”

192 J. Beatson, Anson’s Law of Contract, 28th Ed (New York: Oxford University Press, 2002), p.185.
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Consumer Contract Regulations 1999 (feUsduisesedyanliilusssuludyaduslan
A.A. 1999)'

[%
[ tY °

TunsUNAUaAINUINNANIBENIUAINUSURALUAUUNTY N15UY Unfair

[>e]

[

Contract Terms Act 1977 1y azsiosiansanindyaivihdutududygissningusznou

<

[ v

ssnauazfuilnaviolil Javnnidudyanseringuszneussiauasiuslnaud deanudiin
vizesniunusuiintuendlliinalddsues vseanunsaldeduldifoaindiidusssawindu
FeswdanssrtaviosnuausuinannsnsevhlagUszamiduassie 1 Tnensdedu
T odye1ninann ma%Lﬁu;ﬂﬁaaﬁﬁﬂumﬁmmﬁmm’ﬂﬁ%ﬁﬁﬂﬁmﬂﬁLﬁuﬁﬁuwi’]ﬁ'u

a 1

ag19lsAnL nseniuanusuialuaudssunniduiasniy Unfair
Contract Terms Act 1977'%° aunsausuldlaiansaififdyawarlifidyadoiy Taons
Taduldtannusinudesniiunusulintull 2 sedu 1dud

1) Yoarusitanusuintueialifinaldtaduias wisaunsalddedule
e dusssuwingy Tnedeausifaviosniuausuindildenadinalddeiuldias
WansununiesiinauSuiniivuetiadauie laun Yennuiivn iunsesitaaiiusu

Anluanudemsludin s1918 Fansivuadenudinaangurunssimualidulues

2) TomnuinfanIveniuANsURnioaltsAulAuIsEIY zdeIuUnIS
NAADUAINAUMAAUNAVBIUBENLIUNTOIINAAIUTURA (The Reasonableness Test) lay
Yoauludygiazdestniaunazidiladme™ genismuuadennueniuniedninaNusuRe

'9 Cathering Elliott and Frances Quinn, Contract Law, 5th Ed. (Harlow, England: Longman, 2005), p.141.

194 Section 2 (2) Unfair Contract Terms Act 1977

(2) In the case of other loss or damage, a person cannot so exclude or restrict his liability for negligence except
in so far as the term or notice satisfies the requirement of reasonableness.

1% Section 2 Unfair Contract Terms Act 1977

Avoidence of liability for negligence, breach of contract, etc.

Negligence liability.

(1) A person cannot by reference to any contract term or to a notice given to persons generally or to particular
persons exclude or restrict his liability for death or personal injury resulting from negligence.

(2) In the case of other loss or damage, a person cannot so exclude or restrict his liability for negligence except
in so far as the term or notice satisfies the requirement of reasonableness.

1% Section 2 (1) Unfair Contract Terms Act 1977

(1) A person cannot by reference to any contract term or to a notice given to persons generally or to particular
persons exclude or restrict his liability for death or personal injury resulting from negligence.

97 Section 7 Terms in Consumer Contracts Regulation 1999

Written contracts
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luprudeniedu q Aldldanudemeludia 519018 Wy ANudsmenIuaTYgie

(Economic Loss) #1nI k1N SNAGUANNENMAANNS TaA1NTAANTeLNLIUAIIY

U a = & LY Ao’ & v v J = v v 199 1
5°uwmmmuammﬂmﬂuﬁsmuu Guammmﬂzmlumagﬂﬂwusﬂamu LYU

AR Smith v Eric Bush and Harris V Wyre Forest DC [1990] 1 AC 831 iland
Fsuaudememaasginlaowd esndnasgniredliidududmivdethu Jsndu
sntulpeUssmaude dsnasdrstennusinausuinaulddessuiaiy maiu
MdnaednifiiazseddnnusyinseTnelandiflesnndauduiuslndauaznsuszdiu
seunszhegaUsznougsia maiuindemnusiinausuiaiulisumnauna s

%#an The reasonableness test.
2. Unfair Terms in Consumer Contracts Regulations 1999

Uszwmadanguladgyalf Unfair Terms in Consumer Contracts Regulations

1999 FJu M1 Directive on Unfair Terms in Consumer Contracts (93/13/EEC) 1189310
Y] v v = a v Aaw ¢ A v Y a =
sangulaidrsunluaundnananglsy lnenguineatuliilingussasdiiteAuaseadusinais

200
i

I~ av M oy a = o  wa o v % Y a Yy o =
Juyanasssualiliusznaugsia®® dalundyd@mvuaiuldlvgivusnslddedyyi

Liusssuiuduilan LLazmﬂdﬂﬁ@@ﬂﬁﬁwﬁuﬁuﬁsﬁaﬁﬁyapﬁlﬁLﬁuﬁiﬁmﬁ’urﬁu‘%‘lﬁm Foyayriu
wtaduldlflamedniidusssntuduilaawintu® Ssmaosdudldganalumsdssuld
5@@1Lawwdauﬁﬂuﬁiimﬁuﬂﬁiﬂﬂ 18 Unfair Terms in Consumer Contracts Regulations
1999 sjsfuasasfuilnnduiuynnassauniviatu Swnnd19a1n Unfair Contract Terms

(1) A seller or supplier shall ensure that any written term of a contract is expressed in plain, intelligible language.
(2) If there is doubt about the meaning of a written term, the interpretation which is most favourable to the
consumer shall prevail but this rule shall not apply in proceedings brought under regulation 12.

1% gection 2 (2) Unfair Contract Terms Act 1977

(2) In the case of other loss or damage, a person cannot so exclude or restrict his liability for negligence except
in so far as the term or notice satisfies the requirement of reasonableness.

19 Section 8 Unfair Terms in Consumer Contracts Regulation 1999

Effect of unfair term

(1) An unfair term in a contract concluded with a consumer by a seller or supplier shall not be binding on the
consumer.

(2) The contract shall continue to bind the parties if it is capable of continuing in existence without the unfair term.
%0 gection 3 (1) Unfair Terms in Consumer Contracts Regulation 1999

Interpretation

(1) In these Regulations—

“consumer” means any natural person who, in contracts covered by these Regulations, is acting for purposes
which are outside his trade, business or profession;

0" Section 8 Unfair Terms in Consumer Contracts Regulation 1999
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Act 1977 fifuAsasityarasssunuazifyana wazillonislidusnwnisamuiuiunis

9 9 9

Uszneugsnafilimusnsinisasuundamu amudaduypaasssunuasliliiiingUszased

9 9

Tunisvingsnatuivduduilaaaiufisnuves Unfair Terms in Consumer Contracts
Regulations 1999 (UTCCRY** iaju

AR Standard Bank London Ltd v Apostolakis®®® ﬁamuamu%amaé’mw
wanidsufuiudnuinnuasfamusfiaudifsafunsamuduogaed usdosan
Haamuanpulasmanisiaglsfunailsnouununazfunsamuiiienuloantuynnasssunn
Lildamuludnvauznisusznevgsialugduuuiifivana famudidoindufuiiaani

Unfair Terms in Consumer Contracts Regulations 1999

anvauzvostedyaflidifiusssuaiu Unfair Terms in Consumer Contracts
Regulation 1999 il 5 anwauz®™ laun

!
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1) domnuludyanadyanldlmasasesesiu feliindudedygyldidu

o o
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sdsnaldnsuaz ntnnaudya liauna vinlinuilae

9 Y

g
s33u vnldleuiRnuvdngate @
SuMseLianny
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2) veanuludyanadyalilansavesesdyanlasslidimidiuag

o

Austaaliansafsuwdaseulaludayan

22gection 3 Unfair Terms in Consumer Contracts Regulations 1999

(1) In these Regulations—

“consumer” means any natural person who, in contracts covered by these Regulations, is acting for purposes
which are outside his trade, business or profession

#%3[2002] CLC 33

204 gection 5 Unfair Terms in Consumer Contracts Regulation 1999

Unfair Terms

(1) A contractual term which has not been individually negotiated shall be regarded as unfair if, contrary to the
requirement of good faith, it causes a significant imbalance in the parties' rights and obligations arising under the
contract, to the detriment of the consumer.

(2) A term shall always be regarded as not having been individually negotiated where it has been drafted in
advance and the consumer has therefore not been able to influence the substance of the term.

(3) Notwithstanding that a specific term or certain aspects of it in a contract has been individually negotiated,
these Regulations shall apply to the rest of a contract if an overall assessment of it indicates that it is a pre-
formulated standard contract.

(4) It shall be for any seller or supplier who claims that a term was individually negotiated to show that it was.
(5) Schedule 2 to these Regulations contains an indicative and non-exhaustive list of the terms which may be

regarded as unfair
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Y

% gection 7 Unfair Terms in Consumer Contracts Regulations 1999

(1) A seller or supplier shall ensure that any written term of a contract is expressed in plain, intelligible language.
(2) If there is doubt about the meaning of a written term, the interpretation which is most favourable to the
consumer shall prevail but this rule shall not apply in proceedings brought under regulation 12.

2% gection 8 Unfair Terms in Consumer Contracts Regulations 1999

(1) An unfair term in a contract concluded with a consumer by a seller or supplier shall not be binding on the
consumer.

(2) The contract shall continue to bind the parties if it is capable of continuing in existence without the unfair term.
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27 R F.V. Heuston and R.S. Chambers. Salmond on the Law of Torts. 18th Ed. (London : Sweet & Maxwell, 1983),
Page 225

2% «“There must be reasonable evidence of negligence, but, where the thing is shown to be under the
management of the defendant, or his servants, and the accident is such as, in the ordinary course of things, does
not happen if those who have the management of the machinery use proper care, it affords reasonable evidence,

in the absence of explanation by the defendant, that the accident arose from want of care”



107

a

Aana1nvee A1 UInelun1sasmuds

[ |

Tumslimusnwnsasyud
Huguszneuindn Galviduinunlunsasuiideianiuazdeyasiis q ogluanuiiiiu
vowuies Sudulsdevitufamulunisigaifnudsmeiifniu uHiluouwsniy
Fasnuiinisenisiigauiinny wszdamuerafigadliusiiesimulasuanudeme wil

ansafigadladnnisliduinwinisasuvesdliduinulunisamuiulanssinlagasla
209

L4

AiiAUSnwilunisasuisiesiigailvlidnanudemeiintuiu
Haeuiy ldldunannnisnsevinlagadlansedssunmiduaelunisvdUinwinisasuveny

=) a !
NIDUITLUIMLAULAD

&N Res Ipsa Loquitur # fdouly 2 Ysenis laun wgnnelviie
AnudEetiuegnglinisaiuauvasnseyiademe uaslagunfuaivanisaliuay
Liinvumnlaldninusedase Smuauns®™

1) wnneliinAnudemetusgnnglinmsaiuauvesnsziay
ey

nsigamuazliglimusnulunisamudesiuiialunsliduinm
nsaeuYesnutuIziefigalldiiausnefiiat uiy tAnainnisnszvivesdli
Auinwlumsasmududumavesanmdemedieglunismuguvesiliduinwlunis
A9 19U AR Scott V. London & St. Katherine’s Docks Co. (1865) ilandgnnszasuussy
thiafleglundsdudmessuasvauiu Mlflandlasunadu

2) e sauunINsITun1aglilinduy wingnsevinlaldadny
52NTE IIRNUANATT

a

Yy a da £ & @ a 4 Y ¢

TainaaTenAnTutududnuanailunsulaedssaunisalniy
5ITUANFTUAATULU LARIINA5VINANUTEITRTE T Urpgnslsiniu nsaiAdeLiaasatiuy
Lil¥iSesiupmarmiluazanunsansukasidnlaldanUseaunsainusssun s insewma i
Wusesaniganu ldlddsunfisssuniialy wu Tuad Mahon V. Osborne (1939)
Aaeunmgdurnduidonlilureswesauld Tnegiinne Scott LJ. Wiudn “dianuivesynna
) 1 v < oA a 1 < 1 o [ .
mldldasaldmuiuindeddaussumiauas nagliaunsadivan Res Ipsa Loquitur

[y v Yy 2 a o & A yaa o se2 PN v v

UL inszdamiaseluluFenansvesyanagiivdn lanndeasnaziedldneiy
AT NesUIeilaiaassiitiniu dinsnseiiievuiiu Wunisnsyinlaeuszum
YERIEY

Wadn15uinan Res Ipsa Loquitur 11U5UlY TaelanAaiuisauans
Thdulameinelifnanudemetuegnieldnisamunuuesnszyinnnudenms wazlag

% Sidney Lovell Phipson, Phipson on Evidence, 13th Ed. (London: Sweet & Maxwell, 1982), p.58.
210 4J55@n 433, "nnsRgallunfavidalagiszumiauiae’ (Gnendnuii By umntiudin ausiiaans

AINTINNNINENAE, 2527), 188.
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AR Hedley Byrme & Co. Ltd. V. Heller & Partners Ltd. (1964) AC 465
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21 Jolowicz J.A, ; Lewis, T.Ellis; Harris, Winfield and Jolowicz on Tort 9th Ed. (London: Sweet & Maxwell, 1971),
p.76.

2 1bid., p.77

23 R.F.V. Heuston and R.S. Chambers, Salmond on the Law of Torts, 18 Ed. (London: Sweet & Maxwell, 1983),
p.225.

214 Andrew Burrows, Remedies for Torts and Breach of Contract, 2nd Ed. (London: Butterworths, 1994).

#® Robby Bernstein, Economic Loss, 3 ed., Vol.1 Ed.3 (London: Sweet & Maxwell, 1998), p.15.

718 Emil J. Hayek, "Economic Loss," James Cook University Review (1994): 21.

27 Helmut Koziol, "Recovery for Economic Loss in the European Union," Arizona Law Review (2006): 872.
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0 Richard Kidner, Casebook on Torts, 8th Ed. (New York: Oxford University Press, 2014), p.156.
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5 John Cooke, Law of Torts, 12th Ed. (Harlow : Pearson Education Limited, 2015), p.5

26 |pid., p.33
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2T Financial Services Compensation Scheme. “Questions and Answers.” [Online]. Available from:
https://www.fscs.org.uk/industry/about-fscs/questions-and-answers/ [2017, Jun 30]

28 Financial Services Compensation Scheme. “Protecting your money.” [Online]. Available from:
https://www.fscs.org.uk/uploaded_files/Publications/fscs_consumer_booklet_2013.pdf [2017, Jun 30], p.7
% Gerard McMeel & John Virgo. Financial Advice and financial products law and liability, (Oxford : Oxford,
2001), p.512

20 Financial Conduct Authority, “Financial Advice Market Review-Final Report.” [Online]. Available from:

https://www.fca.org.uk/publication/corporate/famr-final-report.pdf [2017, March 30], p.52


https://www.fscs.org.uk/industry/about-fscs/questions-and-answers/
https://www.fscs.org.uk/uploaded_files/Publications/fscs_consumer_booklet_2013.pdf
https://www.fca.org.uk/publication/corporate/famr-final-report.pdf
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msamu Mdunismiuguadliduineilunisamuiane Investment Advisers Act 1940
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4.2.1 néninaust FouluiAarugliduinwlunisasuaa Investment Advisers

Act 1940
Tuuszimmanigelsng nsifuguanisuszneugsiaieatunis@uns
asutiy Sn1sutsnennisnuiiiunditugua Tnsn1susznougshagliduinelunis
awuiiuogn1eld Investment Advisers Act 1940 Ssfinaldvsduiiotudl 1 waadneu a.e,
1940%" 33 U.S. Securities and Exchange Commission (S.E.C.) Wunidugua GRERTY

1813983 Investment Advisers Act 1940 Section 202 (a)(11)** 91 registered investment

%1 Section 221 Investment Advisers Act 1940

Effective Date

This subchapter shall become effective on November 1, 1940.

22 (11) “Investment adviser” means any person who, for com-pensation, engages in the business of advising
others, either di-rectly or through publications or writings, as to the value of se-curities or as to the advisability of
investing in, purchasing, or selling securities, or who, for compensation and as part of a regular business, issues
or promulgates analyses or reports concerning securities; but does not include:

(A) a bank, or any bank holding company as defined in the Bank Holding Com-pany Act of 1956, which is not an
investment company, except that the term “investment adviser” includes any bank or bank holding company to
the extent that such bank or bank holding company serves or acts as an investment adviser to a reg-istered
investment company, but if, in the case of a bank, such services or actions are performed through a separately
identifi-able department or division, the department or division, and not the bank itself, shall be deemed to be the
investment ad-viser;

(B) any lawyer, accountant, engineer, or teacher whose performance of such services is solely incidental to the
practice of his profession;

(C) any broker or dealer whose performance of such services is solely incidental to the conduct of his busi-ness
as a broker or dealer and who receives no special com-pensation therefor;

(D) the publisher of any bona fide news- paper, news magazine or business or financial publication of general
and regular circulation;

(E) any person whose advice, analyses, or reports relate to no securities other than securities which are direct
obligations of or obligations guaranteed as to principal or interest by the United States, or securities issued or

guaranteed by corporations in which the United States has a direct or indirect interest which shall have been
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1. yaratuazAei il nlia1USnyInsedninsigauvsediasey
Y U & A = & & v ] = o a = g v o e
nannindunyaradu dadunisidenivianuiiursenisandulailuvesyananlidiiinm
PULDY TINAANSWOIUU NUN857U9 95181591 (debt instrument) 134 sudns (notes)
WusUns (bonds) Wuf (debentures) 1lugdiu fuardey (common stock) Huy3uEN3
(preferred stock) #318158YWUS (derivative instrument) dyay1n1589u (investment
contract) ¥sans1ansdulaMdunannsne

2. yaraduaglugsianliusnislia1usne (in business) lddngshanyintu
Yo = S Y = =t a a
nstadUsSnwnsasmuuulunan vseludiuniswesgsianeu lngenagainauduag
AwadnauelunistiaUsnwinisamu lneusenia No. 1092 lanvuaiinisiiasiiodney
Tuarumingves “lugsia” (in business) Assiasdl 3 Weuly lawn

1) yaratulduansnududlidusnelunsamunseliruinm
IR

2) yppauulasuAInaUWNUT IR NAIINYT oAU LA NN T
AUsnwAgItunanmIndrIeAmauLnunTItegluAmauwnueig 9 Funeastenaunlugy
Y9INTIIUINITWINNTI (package of service) T5auansIiAIUSNwINTTaImNU

designated by the Secretary of the Treasury, pursuant to section 3(a)(12) of the Securities Exchange Act of 1934,
as exempted securities for the purposes of that Act;

(F) any nationally recognized sta-tistical rating organization, as that term is defined in sectioni98% 3(a)(62) of the
Securities Exchange Act of 1934, unless such organization engages in issuing recommendations as to
pur-chasing, selling, or holding securities or in managing assets, consisting in whole or in part of securities, on
behalf of oth-ers;

(G) any family office, as defined by rule, regulation, or order of the Commission, in accordance with the purposes
of this title; or (H) such other persons not within the intent of this paragraph, as the Commission may designate by
rules and regulations or order.

% Cheryl Toman-Cubbage J.D., Cfo Professional Liability Pitfalls for Financial Planners (Englewood Cliffs N.UJ,
1988), p.30.
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3) YanatulvAIUINYIN1TamUlaglanIzia 29899 A03vI8ENs
ashwaue (regularity) Famnlallatinsliausnuiegsasinanendrfazldidnteulvdoanu
yaanseglugsnavesiiAuinulunisamu

3. yaaatuliduInulagldsuanauunulag Investment Advisers Act
1940 Fingusrasdtietesiulaligliduinulunisasyuufianiiluneidands
waUszleviiugamu Ssimualiglidinwlunisamu desamsidouse S.E.C. Amuel
flmuInulunisasyurimihiidheanugaianazifiedostunisdean uagiivuelvigl
Musnwilumsasudaiutudin warlsissnudeyasis 4 mudidmun waggliduinuly
msasuazdesaansideudu SE.C uarlunsdvesiinaununisamuy (financial planner)
yhntiansununisnsduiugamu mndnisimihfiduaseuaguisnislidiuugiin
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muUsnwlunisamunliduuzduanienanningvessguiaansgesnvsendnnindnd
N13AUsEAUNNORNYRISTUIaANSTRLIENT wazUARADY 9 91 S.E.C. Avun

uennil SeElsmuinmlunisamuiilifumseniufasfesaanadouty
S.E.C. ana Section 203 (b) Investment Advisers Act 1940°** lglin Interstate Advisers L
fuinulunisasuiifamuiomnifuftegludgitdinnulnguazanulsenounisves
flmusnulunisasyuieny Auinmiiliduinviansuivndsesusemidy 4l
Ausnwilunisasueanadlildfaniuuseneunisluansgeinsni uazilfamuly
ansgeusniliidusnm teendn 15 518 flidusnwlunsasmuindussdnsmnaa gl
Fuinulunisasmulunisteuns Commodity fiinwinesudiuyana Musnwnesyus
amu JiaUinunlunsamuluviennisamuuuningen™

luisesnuandivesdlrAUInulun1saanutiy Investment Advisers Act
1940 Wildimmuaauaudinld liinezdudesnsine dwiuyanaludeiagliduinuilu

%4 Section 203 Investment Advisers Act 1940 - Registration of Investment Advisers

(a) Except as provided in subsection (b) and section 203A, it shall be unlawful for any investment adviser,
unless registered under this section, to make use of the mails or any means or instrumentality of interstate
commerce in connection with his or its business as an investment adviser.

2% U.S. Securities and Exchange Commission.”Regulation of Investment Advisers.” [Online] Available from:

https://www.sec.gov/about/offices/oia/oia_investman/rplaze-042012.pdf, [2017, Apr 14], p.11-17


https://40act.com/investment-advisers/subjects/registration
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290 i Tupd SEC v. Capital Gains Research
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Bureau yILUUAALINNAIAFINUNITAAIIU Investment Advisers Act 1940 Taglananiig
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Y

%8 |bid., p.19-20

237 Section 206 (1) Investment Advisers Act 1940

It shall be unlawful for any investment adviser by use of the mails or any means or instrumentality of interstate
commerce, directly or indirectly—

(1) to employ any device, scheme, or artifice to defraud any client or prospective client;

2% Section 206 (2) Investment Advisers Act 1940

(2) to engage in any transaction, practice, or course of business which operates as a fraud or deceit upon any
client or prospective client;

239 Section 206 (3) Investment Advisers Act 1940

(3) acting as principal for his own account, knowingly to sell any security to or purchase any security from a
client, or acting as broker for a person other than such client, knowingly to effect any sale or purchase of any
security for the account of such client, without disclosing to such client in writing before the completion of such
transaction the capacity in which he is acting and obtaining the consent of the client to such transaction. The
prohibitions of this paragraph shall not apply to any transaction with a customer of a broker or dealer if such
broker or dealer is not acting as an investment adviser in relation to such transaction; or

240 Section 206 (4) Investment Advisers Act 1940

(4) to engage in any act, practice, or course of business which is fraudulent, deceptive, or manipulative. The
Commission shall, for the purposes of this paragraph (4) by rules and regulations define, and prescribe means
reasonably designed to prevent, such acts, practices, and courses of business as are fraudulent, deceptive, or
manipulative.

1 Arthur B. Laby, "Current Issues in Fiduciary Law," Boston University Law Review Vol.91: 1052.
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242 gection 209 (e)(2)(A) Investment Advisers Act 1940
Enforcement of Title

(e) Money penalties in civil actions

(2) Amount of penalty

(A) First tier
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The amount of the penalty shall be determined by the court in light of the facts and circumstances. For each
violation, the amount of the penalty shall not exceed the greater of:

(i) $5,000 for a natural person or $50,000 for any other person, or

(ii) the gross amount of pecuniary gain to such defendant as a result of the violation.

283 3ection 209 (e)(2)(B) Investment Advisers Act 1940

(B) Second tier

Notwithstanding subparagraph (A), the amount of penalty for each such violation shall not exceed the greater of:
(i) $50,000 for a natural person or $250,000 for any other person, or

(ii) the gross amount of pecuniary gain to such defendant as a result of the violation, if the violation described in
paragraph (1) involved fraud, deceit, manipulation, or deliberate or reckless disregard of a regulatory
requirement.

24 3ection 209 (e)(2)(C) Investment Advisers Act 1940

(C) Third tier

Notwithstanding subparagraphs (A) and (B), the amount of penalty for each such violation shall not exceed the
greater of:

(i) $100,000 for a natural person or $500,000 for any other person, or

(ii) the gross amount of pecuniary gain to such defendant as a result of the violation, if— (l) the violation
described in paragraph (1) involved fraud, deceit, manipulation, or deliberate or reckless disregard of a
regulatory requirement; and

(I1) such violation directly or indirectly resulted in substantial losses or created a significant risk of substantial
losses to other persons.

#® Section 217 Investment Advisers Act 1940

Penalties
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Any person who willfully violates any provision of this subchapter, or any rule, regulation, or order promulgated by
the Commission under authority thereof, shall, upon conviction, be fined not more than $10,000, imprisoned for
not more than five years, or both.

6 Section 206 Investment Advisers Act 1940

Prohibited Transactions by Investment Advisers

It shall be unlawful for any investment adviser by use of the mails or any means or instrumentality of interstate
commerce, directly or indirectly—

(1) to employ any device, scheme, or artifice to defraud any client or prospective client;

(2) to engage in any transaction, practice, or course of business which operates as a fraud or deceit upon any
client or prospective client;

(3) acting as principal for his own account, knowingly to sell any security to or purchase any security from a
client, or acting as broker for a person other than such client, knowingly to effect any sale or purchase of any
security for the account of such client, without disclosing to such client in writing before the completion of such
transaction the capacity in which he is acting and obtaining the consent of the client to such transaction. The
prohibitions of this paragraph shall not apply to any transaction with a customer of a broker or dealer if such

broker or dealer is not acting as an investment adviser in relation to such transaction; or
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(4) to engage in any act, practice, or course of business which is fraudulent, deceptive, or manipulative. The
Commission shall, for the purposes of this paragraph (4) by rules and regulations define, and prescribe means
reasonably designed to prevent, such acts, practices, and courses of business as are fraudulent, deceptive, or
manipulative.

#7 Jeffrey J. Haas and Steven R. Howard, /nvestment Adviser Regulation (United States of America
Thomson/West, 2008), p.23.

*® |bid., p.232-233

*9 |bid., p.234-235

%0 Rule 204A-1 Investment Advisers Codes of Ethics.
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*1§ 17. Requirement Of A Bargain

(1) Except as stated in Subsection (2), the formation of a contract requires a bargain in which there is a
manifestation of mutual assent to the exchange and a consideration.

(2) Whether or not there is a bargain a contract may be formed under special rules applicable to formal
contracts or under the rules stated in §§ 82- 94.
2§ 19. Conduct As Manifestation Of Assent

(1) The manifestation of assent may be made wholly or partly by written or spoken words or by other
acts or by failure to act.

(2) The conduct of a party is not effective as a manifestation of his assent unless he intends to engage
in the conduct and knows or has reason to know that the other party may infer from his conduct that he assents.

(3) The conduct of a party may manifest assent even though he does not in fact assent. In such cases a
resulting contract may be voidable because of fraud, duress, mistake, or other invalidating cause.
3 J.8. Securities and Exchange Commission. “Regulations of Investment Advisers by the U.S. Securities and
Exchange Commission.” [Online]. Available from: https://www.sec.gov/about/offices/oia/oia_investman/rplaze-

042012.pdf [2016, Oct 11]


https://www.sec.gov/about/offices/oia/oia_investman/rplaze-042012.pdf
https://www.sec.gov/about/offices/oia/oia_investman/rplaze-042012.pdf
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%4 Section 205 (a)(1) Investment Advisers Act 1940

Investment Advisory Contracts

(a) Compensation, assignment, and partnership-membership provisions

No investment adviser registered or required to be registered with the Commission shall enter into, extend, or
renew any investment advisory contract, or in any way perform any investment advisory contract entered into,
extended, or renewed on or after November 1, 1940, if such contract—

(1) provides for compensation to the investment adviser on the basis of a share of capital gains upon or capital
appreciation of the funds or any portion of the funds of the client;

25 gection 205 (a)(2) Investment Advisers Act 1940

(2) fails to provide, in substance, that no assignment of such contract shall be made by the investment adviser
without the consent of the other party to the contract; or

26 Section 205 (a)(3) Investment Advisers Act 1940

(2) fails to provide, in substance, that no assignment of such contract shall be made by the investment adviser
without the consent of the other party to the contract; or

*7 |nvestment Management Practice. “SEC adopts New Brochure Requirement for Registered Advisers.”

[Online]. Available from: https://www.paulhastings.com/docs/default-source/PDFs/1706.pdf [2017, Apr 14], p.16
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1988), p.67-68
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http://www.thefiduciaryinstitute.org/wp-content/uploads/2013/02/lornaschnaseFiduciary-Duty-Paper.pdf

129

268 suﬂummauwuﬁiwquc’ﬂwmﬂawﬂumﬁaamﬂumawuuu

Timing) YaIuNBanusIM
fvihfinsyyinidiseanugainedisds (Affirmative duty of utmost good faith) fApazsies
imthiislgauassanaziUamedeyanavun saudldanusedinsedalunisliaiusnm

Ldlvigasumasiin (Misleading)

nsdameteyaduduninfivesyanaildsuanulingdadamnn
Wawedoyaszidunisanizomausslovidniu (Conflict of interest)?®® nénveaniinfives
Uﬂﬂaﬁlé’%’ummﬁmﬂﬁ]LLa‘"a,J'1mﬁmﬂfnmvﬁmvi’ammé’mm LLavmiﬁm’;mmL%mwm
ﬂg‘wmaam%uu fsUinulunsamuasdosiuindonndemefiintuainnisnseii
Y099 LU N15teUERANaIn (trade error) Fufunsiinnthdiaudyy uarluunanas
fliuInulunisasuuazfasuoiannasiuisesnnsgiuausesinse Ssliludyali
Amdsnw Wy Mstmualiglismdsnwilunisamulidessuialunsnssinvsesaiunig
nsziila 9 Tunsliausnwiladdnagnsgyinlagasla Ussnmiauliaess19siause wiev1n
ArwsgsinseTe §993e q udh gliduinuilunisasmuidumsegfesdienuiuiiameeiiiy
wihifiazdesldnuszaiase s

deglrdusnulunsamuduniivesyanailiiuanulingda
Jlimuinunlunsamuazdesldiiniilunisinvilselovivesdasmuediegfianuguy
59UABY (prudent person) ﬁazé’mﬁﬂLﬁaﬂﬂﬂmLLaz%’ﬂww%’wéﬁwmﬂamu Fansdi A7
fuinwlunisasuinfunthiivesyaeaiildduaralindedu fvsuinulunisamud
whpsiuinveuluruidsmefifatundounendsliuagamu elifamunduuggus
A asleudliduinulunisasuiulildvinisla q uneu wu

AR Noggle v Bank of America Finafnduiinisasnulunusdng
VanuaveanesanTamuilimingay wasmsnazlinisawuly equity Mg 50%

AR First National Bank of Boston v Truesdale Hospital firarnau
Manudemeifniy faouldudein Bank trustee msaedosnszensamuludonie
nsaaueine q lailddfssasuluduansiyfiosegrafoniniu ailigamudoniedi
Bank trustee fasiuinfinusosdiorulilunaziinnusas wilundteadnauinns gl
fuinlunisasulalldnszarenisasmuiuldlfidumsdtiunifuas lildieliAnaau
demeungamu’’

8 Barry P. Barbash, Jai Massari, The Investment Advisers Act of 1940: Regulation by Accretion, Rutgers law
journal, Vol.39:627, 631
9 |bid., 634

% Robert W. Helm and Megan C. Johnson, "Dealing with Investment Errors," Vol.20 No.3 (March 2013): 4-7



130

4.2.3 ANUSURALiDaLLdn

AusuRnisazlinnunguneanssewEn wiseenidy 3 Ussam
o nsazlialaeadla n1sazlialaeUszuvauias wazn1sazlindadumnusuiaLfavIe

Tunguuneanigeiusng nsazifinlasaslatu Wunisnszeii
dnsziuszasArenavioldaiunalunsnszyhuesmuies vieieninanuiin suifuiFesues
annedela Gamsasidalasadlatu saufinsvhiesenie nsgdylssyeine nsynsn
fifu Busu Gendrefungmnesings Tnsnisnsevhanidalasadatudunmsignszshila
azifindvsiingvanedunsessuiligauldsuamnudeme degjnszvhiniifiossoslsiviili
yanaduldumnudems Tnemasziidesmsmaiiunldfiansannmsnseivesdiasin
Junsnseilegadls

a a

= o a A== =

TurugNnisnseyilaeyszamiduiaetiu Aludruntlsesninuiini
& a o v o M v & 1 o = 1 |
Juanmmadnlangnssyildlavszasddenisnsevivesnu dadunsazaeliienlaldiiag
UfURnuIInsgIunsnseyin Jedulugainusuiinnuasiiinunainmnulssviauasuin
gn nsyaraaunsalasumsidersinnnudemeainnavesuseiudoununisiesnd gelu
ansgowsn Mmavseiudeiuiiunumdunsesdnsvasyanailasuanudenis Firusuie
muazliniinannsnseilagUssnmiduaeiu gnseviniintinagdeamaniealdvinli
P2 Yo = = a o a & A
Aoulasuaudsnie winlunisesadazidalunisnsginlaguszumduaenu d 4
Uszinu?’ Toiun

1. niseainsede Inasiivdanldaiussainse Jameland (Duty of
care) Mg ldyiAlanalasumNUldsnie $9n15n5einvesaasUssunduaaunsalutuma
%muwmau ImamslfdsEJUmaumsﬂsmwaw1LaEJﬂumsmmwaamﬂammmu “ammsuu”

muama“ua EJEJIUZ“!O']'L!W]?EULW&J'JﬂLIﬂL!f\]']Lﬁ‘c'J L“U‘ULWEJ'JﬂUﬂ{]ﬂ@J’]EJIVISJVIWﬁ]Wim’mQ‘U ﬂﬁﬁ‘I/IEJEJ

Y

I‘UﬁﬂWWﬂWiML@EJ'Jﬂu

Y

2. dnaenszyiinista q Adiunthiildanusednseds (Break duty
of care) Feansanandadeld 3 Usenns loun mnug Sangraneduiivgiuitynaudess
YN N1IRTIRERUNATIIHARTY InsnszvivesmuRznsEUsodnsY ssunieli uaz
nsanaula Lﬁaqﬂﬂaiéfﬁl,t,azmmaaumaﬁ%lﬁmﬁﬁuué"s Aagfinsanuassinduladnaznszii
nsfanamielyl Femnmsnsyiesyanansy 3 Usnsuds Aldumsnsgyivesigmuy
FonnnsnszvivesiasinitnpsgIureiyyuuLd) SuaefessuRin nzdnasriily
mihldanuseiasy T

" Robert N. Corley and others, The Legal and Regulatory Environment of Business, 10th Ed. (New York
McGraw-Hill, 1996), p.305.
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2 Steven Emanuel, Torts, 2 ed. (New York : Emanuel Law Outlines, Inc., 1985), p.112
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™ Cheryl Toman-Cubbage, J.D., CFP, Professional liability pitfalls for financial planners, (Englewood Cliffs : N.UJ,
1988), p.31

*® |bid., p.32

276

U.S. Securities and Exchange Commission. “Guidance Update : Robo-advisers.” [Online]. Available from:

https://www.sec.gov/investment/im-guidance-2017-02.pdf [2017, Apr 22], p.1-8
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4.2.4 991NAkATENIUANUSURR

UaA11uNTIInANNTURAINN T lanTeUsEN AU VR KLU
AuUInulunisasuidululugzaiu Section 215 (a) Investment Advisers Act 1940%7

" U.S. Securities and Exchange Commission. “Study on Investment Advisers and Broker-Dealers As Required
by Section 913 of the Dodd-Frank Wall Street Reform and Consumer Protection Act.” [Online]. Available from:
https://www.sec.gov/investment/im-guidance-2017-02.pdf [2017, Apr 22]

8 “Any person engaged in the business of advising others for compensation as to the advisability of purchasing,
holding or selling property for investment and who represents himself or herself to be an expert with respect to
investment decisions in such property, or any class of such property, shall be liable to any person to whom such
advisory services are furnished for compensation and who is damaged by reason of such person's reliance upon
such services, for the amount of such compensation and for such damages, unless the person rendering such
services proves that such services were performed with the due care and skill reasonably to be expected of a
person who is such an expert.”

219 Section 215 (a) Investment Advisors Act 1940
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desmnmatinundenudnunsdiludygvilidamueadilaldheuldaasansiey
Sundedliglrduinulunisamuiesiuin uenainilu Investment Company Act 1940
Section 17 () lafmuannsgiuresausesinsyislunistiausnwnisamulisng I gli
musnwlunisamuansafimuateniudifinanusuiiale yinsfnausuRinL
laldnsnszyinlagliaainnievszanmauaoosaionss® Fannimssinuadeauiy
Julvludnwuznisdadulafiiawain (error of judgment) n1sddgyAnludeanguuie
(mistake of law) siemnudemela q Adatuanmsnszrmsoaziunisnszrdilavinly
Tnsgasnuazidelasanivnauna Adslidaudaiuuselovivesamu uazanudsmelals
ARAINNTRBRENTENTUTEU A ULA 08195181597

Tnglunsvidayarseninadlidusnulunisamuiugasu lad
Fonrusifnaiusuiinly (Hedge Clause n3a Disclaimer) Fudunisiiilu Section 206
sz AglvAUTaunlunisasyuadla (Willful misconduct) 3eUszanmiduidontis
18159 (Gross negligence) uaagalsAniu Section 215 (a) lafuualdnisinuadenin
diapnusuRadinaduluee insgdeiuditnainusuinvesisusnulunisawu
tfu v ligasudletiauliganiiondedla @ Audldduinuvilunisamuuds wl
Investment Advisers Act 1940 ail@iinunisesnidldninusednseTaly uwd Investment
Company Act 1940 Section 17 ()22 #fmunsnasgiunnusesinge Tedusil fudo

VALIDITY OF CONTRACTS SEC. 215. [80b-15]
(a) Any condition, stipulation, or provision binding any person to waive compliance with any provision of this title
or with any rule, regulation, or order thereunder shall be void.
(b) Every contract made in violation of any provision of this title and every contract heretofore or hereafter made,
the performance of which involves the violation of, or the continuance of any relationship or practice in violation of
any provision of this title, or any rule, regulation, or order thereunder, shall be void

(1) as regards the rights of any person who, in violation of any such provision, rule, regulation, or order,
shall have made or engaged in the performance of any such contract, and

(2) as regards the rights of any person who, not being a party to such contract, shall have acquired any
right thereunder with actual knowledge of the facts by reason of which the making or performance of such
contract was in violation of any such provision.
*%0 Robert W. Helm and Megan C. Johnson, Dealing with Investment Errors, Vol.20 No.3, (March 2013), 2-3
1 Jeffrey J. Haas and Steven R. Howard, Investment Adviser Regulation, (United States of America :
Thomson/West, 2008), p.199
2 Section 17 (a) It shall be unlawful for any affiliated person or promoter of or principal underwriter for a
registered investment company (other than a company of the character described in section 12(d)(3) (A) and

(B)), or any affiliated person of such a person, promoter, or principal underwriter, acting as principal—
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9849 Robert D. Brown Investment Counsel, Inc., 5u S.E.C. LU miﬁﬁ‘ﬂ/aﬁﬂwummﬁ
Aasuuanidndayaynladsied Fodulasnilsndaiu Juns fraudulent uay deceptive anu
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(i) After one year from the effective date of this title no contract or agreement under which any person undertakes
to act as investment adviser of, or principal underwriter for, a registered investment company shall contain any
provision which protects or purports to protect such person against any liability to such company or its security
holders to which he would otherwise be subject by reason of willful misfeasance, bad faith, or gross negligence,
in the performance of his duties, or by reason of his reckless disregard of his obligations and duties under such
contract or agreement

8 Francis J. Facciolo and Leland S. Solon. “Exculpatory Hedge Clauses in Investment Advisory Contracts:
Developments since Heitman Capital.” [Online]. Available from:

https://stjlawfaculty.files.wordpress.com/2014/02/exculpatory-clauses.pdf [2017, Jun 30], p.4-7
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4.2.5 N3ENINgaU

ngvnEelin AruEhefinandnsderfionss Wugiansznsiigen
uazfiunstoduiiugruiionandnnsmsigadlulidiaslagunfnds masiiindiuiivdn
Res Ipsa Loquitur tunildluussanerundnguuandes 1iu luad Griffen V. Manice
(1901) #191 “iflefifoiiaassuasneunindendennizgnyuasanuiiiuiiefuaudseam
Fudelasfinnsananmgnisaifaiatulnenss ndndudendt Res Ipsa Loquitur usivn

84 & 2-302. Unconscionable contract or Clause.

(1) If the court as a matter of law finds the contractor any clause of the contract to have been unconscionable at
the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract
without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid
any unconscionable result.

(2) When it is claimed or appears to the court that the contractor any clause thereof may be unconscionable the
parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and

effect to aid the court in making the determination.
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