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CHATTAPORN HARABUT : GUIDELINE OF THAI LEGAL FRAMEWORK FOR THE
PROTECTION OF GEOGRAPHICAL INDICATIONS FOR WINES AND SPIRITS IN THE WTO
NEGOTIATIONS . THESIS ADVISOR : ASSO.PROF. SUDHARMA YOONAIDHARMA,
186 pp. ISBN 974-17-4629-6.

The objective of this Thesis is to study and analyze what should be appropriate legal
regime to protect geographical indications for wines and spirits. Thailand has an obligation to
protect geographical indications for wines and spirits under Agreement on Trade Related Aspect
of Intellectual Property Rights (TRIPS) which allows members to set different legal framework of
protection. Thailand has not finalized the applicable framework for protection of geographical
indications for wines and spirits. Therefore it is important to explore appropriate legal framework to
protect geographical indication for wines and spirits in order to suit with social and economic

context of Thai society.

This study suggests legal framework and mechanism which protect geographical
indications for wines and spirit in Thailand that takes into account prevailing, economics, political,
and social development stages of local entrepreneur . The legal framework that the author
examines consists of the legal concept of protection of geographical indications for wines and
spirits under international law which are the Paris Convention, the Madrid Agreement , Lisbon
Agreement and TRIPS Agreement ; foreign laws which include the U.S. Laws , European Union
Laws as well as French Laws. As a result, Thailand should set protection framework according to
minimum standard which-Thailand has an-obligation under the TRIPS Agreement . It is necessary
to organize the relevant mechanism , quality control and product testing. In the long term when
Thai wines.and- spirits-industry-improves, Thailand may.consider more comprehensive protection in

accordance with the high'level protection standard of geographical indications:

Field of study........... LAW. .. Student’s

Academic year......... 2003.....ci AdVISOr's signature.........oooveviiii i,
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Ronald H. Coase, “The. Problem of Social Cost,” The Journal of Law and
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" Lisbon Agreement for the Protection of Appellations of Origin and their

International Registration 1958, Article 2(1) “In this Agreement, "appellation of origin" means
the geographical name of a country, region, or locality, which serves to designate a product
originating therein, the quality and characteristics of which are due exclusively or essentially
to the geographical-environment, including.natural and human factors.”

* Agreement on Trade Related Aspects of Intellectual Property Rights 1994 , Article
22(1) “Geographical indications are, for the purposes of this Agreement, indications which
identify a good as originating in the territory of a Member, or a region or locality in that
territory, where a given quality, reputation or other characteristic of the good is essentially

attributable to its geographical origin.”
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Sergio. Escudero,“International Protection of Geographical Indications and

Developing Countries” in Trade-Related Agenda, Development and Equity (T.R.A.D.E.)

Working Papers of South Centre, July 2001, p.3.

J “Geographical Indications : Historical Background, Nature of Rights, Existing
Systems for Protection and Obtaining Effective Protection in Other Countries.” in_Standing

Committee on The Law of Trademarks, Industrial Designs and Geographical Indications of

WIPQ, Sixth Session, Geneva, March 12-16, 2001, p.6.
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(Available from: http://www.wipo.int/teaties/docs/english/d-paris.doc).
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repression of unfair competition.
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° Paris Convention for the Protection of Industrial Property 1883, Article 2(1)
“Nationals of any country of Union shall, as regards the protection of industrial property,
enjoy in all the other countries of the Union the advantages that their respective laws now
grant, or may hereafter grant, to nationals : all without prejudice to the rights specially
provided for by this Convention. Consequently , they shall have the same protection as the
latter, and the same legal remedy against any infringement of their rights, provided that the
conditions and formalities imposed upon nationals are complied with.”

“'Paris Convention for the Protection of Industrial Property 1883, Article 2(2)
“However, no requirement as to domicile or establishment in the country where protection is
claimed may be imposed upon nationals of countries of the Union for the enjoyment of any

industrial property rights.”
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“Paris  Convention for the Protéction of Industfial Property 1883, ‘Article 10(1) “The
provisions of the preceding Article shall apply in cases of direct or indirect use of a false
indication of the source of the goods or the identity of the producer, manufacturer, or
merchant.”

* Ludwig Baeumer, “International Treaty Relating to Appellation of Origin and

Indication of Source” in_Symposium on Appellations of Origin and Indications of Source,

Boxdeaux, November 3-5, 1988, p. 25.
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** Paris Convention for the Protection of Industrial Property 1883, Article 10 o (3) “The
following in particular shall be prohibited :
1. all acts of such a nature as to create confusion by any means whatever with the
establishment , the goods , or the industrial.or commercial activities, of a competitor;
2. false allegations in the course of trade of such a nature as to discredit the establishment,
the goods, or the industrial or commercial activities , of a competitor;
3. indications or allegations the use of which in the course of trade is liable to mislead the
public as to nature , the manufacturing process, the characteristics , the suitability for their

purpose , or the quantity , of the goods.”
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Symposium on The International Protection of Geographical Indications, p.28.
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J Ludwig Baeumer, “International Treaty Relating to Appellation of Origin and

Indication of Source” in_Symposium on Appellations of Origin and Indications of Source, , p.

27.
2 Ludwig Baeumer, “The International Protection of Geographical Indications” , in

Symposium on the International Protection of Geographical Indications, p.29.
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* Madrid Agreement for the Repression of False or Deceptive Indications of Source
on Goods 1891, Article 4 "The .court of -.each country-shall decide what appellations, on
account' of their generic character, do not fell within the provisions of this agreement,
regional appellations concerning the source of products of the vine being, however ,
excluded from the reservation specific by this Article.”

. Ludwig Baeumer, “The International Protection of Geographical Indications” , in

Symposium on the International Protection of Geographical Indications, p.30.
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(Available from: http://www.wipo.int/teaties/docs/english/j-lisbon.doc)
* Lisbon Agreement for the Protection of Appellations of Origin and their
International Registration 1958, Article 2(1) “In this Agreement, "appellation of origin" means
the geographical name of a country, region, or locality, which serves to designate a product

originating therein, the quality and characteristics of which are due exclusively or essentially

to the geographical environment, including natural and human factors.”



29

)P AR ANINU s ALMaINETARIN

v o

NIEITUTAUATHYte] natllae WM 2(2

aglJ =® ¥ = v QI dl v o dll o Y a o e
AMNANANE YNNI TENA LAY m@wmnumimmiﬂﬁmm@wmﬂLmzmlum@mnmﬁm

! 1%
= =

dl al 1 A dl % a 1 o a Vo % v
TRLALI nmqm@Lm@wmama@ummmLumﬁmimummamimmummmnmu LAY

AN InLazAanwusinganie wazidudoudrAyaniniandauniairaniias

[~

a9AUsznaUN A UNYEE navBnauiliAe KARTITlanARTrnilinGs luanunlaef

De

AN ldaTuasfaelAsuan 1w e dNalulATeaudI g 8198 L UAIAIL R AAS LT WAL 9T
a o‘d‘ [ % a [ 1 ;II A 1 A o o 1 ] a v
NNORAART TIANHOENLAMAINANE DadaRANd AtyatiennTuwduuAn lunisliaga

ANAIBSANLNTNNRANERTFINAINANAS TRIPS Gvazfnm ludausiall]

P0UAIEINIT T AINANATEY UNTEYJANIA 12)7°  AuualilszmaniAges

a = 4 dld‘ £ % | dl ¥ a a
AMNANANNINAAUDU wummﬂumﬁu@ummLmLﬂ?mumamqm"lummmummmu nun

v
s

= Y a I o a Yo [y A o X A @
LPFRINNNEE9B AL ATU AN AN ATETR AN (recognized) Tuilszmaniiusiv
o a dl 2/41( = Y o o o o o .
Alia washldrunzidawldny dridnaunindaunietdan (Interational  Bureau  of
Intellectual Property) NAN9A8 LATaIMNISWBIMMAINUHANAL IHFUAMNANATBIANNIAG
1(2) azfaallsznavlidramanly 2 Usrng Meuladewsn fRa ATanNIaE19RaLUaIn1n

i’/ 4 Yas o 1% A o % o a d’ ] o 'y
HusaslfAfuniraeniy mejmm@qmmunﬂuﬂi:mﬁmum LA (mfag"lumﬂmmmmmmﬂ

* Lisbon Agreement for the Protection of Appellations of Origin and their

International Registration 1958, Article 2(2) “The country of origin is the country whose
name, or the country in which is situated the region or locality whose name, constitutes the
appellation of origin which has given-the product its reputation.”

* Lisbon Agreement for the Protection of  Appellations of Origin and their
International Registration 1958, Article 1(2) “They undertake to protect on their territories, in
accordance with the terms of this Agreement, the appellations of origin of products of the
other countries of the Special Union, recognized and protected as such in the country of
origin and registered at the International Bureau of Intellectual Property (hereinafter
designated as "the International Bureau" or "the Bureau") referred to in the Convention

establishing the World Intellectual Property Organization (hereinafter designated as "the

Organization").”
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37LudWig Baeumer, “International Treaty Relating to Appellation of Origin and

Indication of Source” in_.Symposium on Appellations of Origin and Indications of Source,

Boxdeaux, p. 30.
* Ibid.,p.32.
* Lisbon Agreement for the Protection of Appellations of Origin and their International

Registration 1958, Article 4 “The provisions of this Agreement shall in no way exclude the
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protection already granted to appellations of origin in-each of the countries of the Special
Union by virtue of other international instruments, such-as the Paris Convention of March 20,
1883, for the Protection of Industrial Property and its subsequent revisions, and the Madrid
Agreement of April 14, 1891, for the Repression of False or Deceptive Indications of Source
on Goods and its subsequent revisions, or by virtue of national legislation or court
decisions.”

“ Tusmg Rule 1 ndatuuuuazifevnaesinae : Rule 4 ddrBuuLLaziemTes

=
neLueu



32

o A

wanannisliaonuduasaslunins 6 uniygfAnins 37 ae9p0ANaY

v o

o

npaauey UyafAlddsemaniadiussiavinilasd lfiaTesnuiadredaunasniianaig

a

o % . X ¥ i A £ v o o 2 =
mmmﬂwﬂ@mmmy (semi-generic name) A28 NANIAD FNR ANINTANANYTaAENLALY

o

L7 1% 1o a dl Y A | A 1754 o dlal dl o ]
LLQJQW’QZVLQ?&LI]LLM@\m’]LuﬁVILL‘VWN mnidunisudavseldiag ANy m:rmuflummmy b

a A a A 1% o tﬁl [ % a o
“giip” “Uszinn” 1138 “aaniagy’ Vsanet AU lUANEUSLAEINY

nanqlazagliine ALNANAIRENALTADIUNNTBLATEINNNAE9B T UANT D
dszmagunniie Uszimanifduazlfiasvisesnian Wi udevdedeiaananiity wieansy

Wl pouvinidszmadanasdslionianinsesrniadisdaasnues nslfanuAnAses

]
o

nHANEurd A Nduentules Iluame lipouanasidlssmaau@niies 20 Uszna

A dl 1 dl a a v ¥ dll ¥ a dl o A dl a a v
auitlesandszmasieinanduralag ipTasnnad98eieansity visatssnanuandun
sznyiFendn Quality neutral product @edszlemilunisldirreanuad19daunasniiin

atinann asliaaNFUANNANAINGIAALDY

Tugdaunean s tNAUANETL 117191 8 Ta9ANANAINNAdUaUR IANuaRaula uas
dusaunsaiiuniiarRundueudnynnglEg LazANANAINTNNIASA  AINANAY
a = 1 o @ A o =
nysdavewiesudimuaiutenlaninussingiueeingrunanialugeslszmeaniatag
Avua WileAuldidedinnsfesaaaniise unianuia vieeniineudenis JeiaANwAnsna
a ) all a v o ¥ v o ° a 74
AINANANAINTINTAEA IWduiANANAINgeNIAeA LA MUA LA TN WAL LA
liHAFa%a8 (ex officio action) WANANUUAMNANAINGFHNIAIATLERATYUINFILTE dairiy

P y o v A a Ay o R | @
Vlmmmﬂumumiu’]meﬂ@ﬂ 1u°11m;"1/1mmmnmnqw@uauﬂmﬂmqm @ﬂq\?i?ﬂﬁ y»n

= & 1 @ o

maAfluguinrasanuanaswaniueg AeledldAulE(Euanalunmnm 4) uazluninm

| 1
o o wa a

8(2) datipyaiAisnin IinnstieAuans luAsesnanadaegs anaaznsvin lnadidoulfids

=

TdraziluesAnsaisisnly . WIedANIONTU  YIRUAARSITNANNNANDNATALHWNNIAN

‘' Lisbon Agreement for the Protection of Appellations of Origin and their International

Registration 1958, Article 3 “Protection shall be ensured against any usurpation or imitation,

even if the true origin of the product is indicated or if the appellation is used in translated

form or accompanied by terms such as "kind," "type," "make," "imitation," or the like.”
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42Ludwig Baeumer, “The International Protection of Geographical Indications” , in

Symposium on the International Protection of Geographical Indications, pp.37-38.
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b Agreement on Trade Related Aspects of Intellectual Property Rights 1994, Article
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territory, where a given quality, reputation or other characteristic of the good is essentially

attributable to its geographical origin.”
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. Agreement on Trade Related Aspects of Intellectual Property Rights 1994, Article
22(2) “In respect of, geographical indications, Members shall provide the legal means for
interested parties to prevent:

(a) the use of any means inthe designation or presentation of a good that indicates
or suggests that the good in question originates in a geographical area other
than the true place of origin in @ manner which misleads the public as to the
geographical origin of the good;

(b) any use which constitutes an act of unfair competition within the meaning of

Article 10bis of the Paris Convention (1967).”
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“ Agreement on Trade Related Aspects of Intellectual Property Rights 1994 , Article
23(1) “Each Member shall provide the legal means for interested parties to prevent use of a
geographical indication identifying wines not originating in the place indicated by the
geographical indication in question or identifying spirits for spirits not originating in the
place indicated by the geographical indication in question, even where the true origin of the
good is indicated or the geographical indication is used in translation or accompanied by

expressions such as “kind” , “type” , “style” , “imitation” or the like.”
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49Agreement on Trade Related Aspects of Intellectual Property Rights 1994 , Article
23(2) “The registration of a trademark for wines which contains or consists of a
geographical indication identifying-spirits shall be ‘refused or invalidated, ex officio if a
Member’s legislation so permits or at the request of an-interested party, with respect to such
wines or spirits not having this origin.”

i | Agreement on Trade Related Aspects of Intellectual Property Rights 1994 , Article
23(3) “In the case of homonymous geographical indications for wines, protection shall be
accorded to each indication, subject to the provisions of paragraph 4 of Article 22. Each
Member shall determine the practical conditions under which the homonymous indication in
question will be differentiated from each other, taking into account the need to ensure

equitable treatment of the producers concerned and that consumers are not misled.”
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1 Agreement on Trade Related Aspects of Intellectual Property Rights 1994 , Article
23(4) “In order to facilitate the protection of geographical indications for wines negotiations
shall be undertaken in the Council for TRIPS concerning the establishment of a multilateral
system of notification and registration of geographical indications for wines eligible for

protection in those Members participating in the system”
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* Agreement on Trade Related Aspects of Intellectual Property Rights 1994, Article
24(3) “In implementing this Section, a Member shall not diminish the protection of
geographical indications that existed in that Memberiimmediately prior to the date of entry
into force of the WTO Agreement.”

v Agreement on Trade Related Aspects of Intellectual Property Rights 1994, Article
24(4) “Nothing in this Section shall require a Member to prevent continued and similar use
of a particular geographical indication of another Member identifying wines or spirits in
connection with goods or services by any of its nationals or domiciliaries who have used

that geographical indication in a continuous manner with regard to the same or related
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goods or services in the territory of that Member either (a) for at least 10 years preceding 15
April 1994 or (b) in good faith preceding that date.”
J Agreement on Trade Related Aspects of Intellectual Property Rights 1994, Article
24(5) “Where a trademark has been applied for or registered in good faith, or where rights
to a trademark have been acquired through use in good faith either:
(a) before the date of application of these provisions in that Member as defined in
Part VI: or

(b) before the geographical indication is protected in its country of origin;
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measures adopted to implement this Section shall not prejudice eligibility for or the
validity of the registration of a trademark, or the right to use a trademark, on the basis that
such a trademark is identical with, or similar to, a geographical indication.”

% Agreement on Trade Related Aspects of Intellectual Property Rights 1994, Article
24(6) “Nothing in this Section shall require a Memberto apply its provisions in respect of a
geographical indication of any other Member with respect to goods in common language as
the common name for such goods or services in the territory of that Member. Nothing in this
Section shall require a Member to apply its provisions in respect of a geographical
indication of any other Member with respect to products of the vine for which the relevant
indication is identical with the customary name of a grape variety existing in the territory of

that Member as of the date of entry into force of the WTO Agreement.”
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' The Council Regulation No. 2081/92 , July 14, 1993 effective July 16,1993.
Article 2(2) “For the purposes of this Regulation
(a) designation of origin : means the name of a region, a specific place or, in
exceptional cases, a country, used to describe an agricultural product or a
foodstuff:
- originating in that region, specific place or country, and
- the quality or characteristics of which are essentially or exclusively due to a
particular--geographical ~environment. with .its-inherent -natural and human
factors, and the production, processing and preparation of which take place in
the defined geographical-area;
(b) geographical indications : means the name of region, a specific place or in

exceptional cases, a country used to describe an agricultural product or a foodstuff

- originating in that region, specific place or country, and
- which possesses a specific quality, reputation or other characteristics
attributable to that geographical origin and the production and/or processing

and/or preparation of which take place in the defined geographical area.”
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? The Council Regulation No. 2081/92, July 14, 1993 effective July 16,1993.
Article 13 “1. Registered names shall be protected against :

(a) any direct or indirect commercial use of a name registered in respect of
products-not.covered. by-the registration-in_so far as-those products are
comparable to the products registered under that name or insofar as
using the.name-exploits-the reputation-of the protected-name;

(b) any misuse, imitation or evocation, even if the true origin of the product is
indicated or if the protected name is translated or accompanied by an
expression such as “style”, “type”, “method”, “as produced in”, “imitation”
or “similar”;

(c) any other false or misleading indication as to the provenance, origin,

nature or essential qualities of the product, on the inner or outer

packaging, advertising material or documents relating to the product
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concerned, and the packing of the product in a container liable to convey
a false impression as toits origin;
(d) any other practice liable to mislead the public as to the true origin of the
product.
Where a registered name contains within it the name of an agricultural
product or foodstuff which is considered generic, the use of that generic
name on the appropriate agricultural product or foodstuff shall not be
considered to be contrary;to-(a)or. (b) in the first subparagraph.
2. However, Member States may maintain national measures authorizing the
use of the expressions referred to in-paragraph 1(b) for a-period of not more
than five years after the date of publication of this Regulation, provided that:
- the products have been marketed legally using such expressions for at
least five years before the date of publication of this Regulation,
- the labeling clearly indicates the true origin of the product.
However, this exception may not lead to the marketing of products freely on
the territory of a Member State where such expressions are prohibited.

3. Protected names may not become generic.
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the International Protection of Geographical Indications, p.74.
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* See, in general, Protection Against Unfair Competition (WIPO Pub.No0.725)
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