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STUDY OF THE JUDGEMENT OF THE INTERNATIONAL COURT OF JUSTICE IN
THE CASE CONCERNING AVENA AND OTHER MEXICAN NATIONALS. ADVISOR :
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The violation of article 36 of the Vienna Convention on Consular Relations
1963, of the right to a consular notification, by the receiving state, is a breach of
international obligation. As a consequence, there should be remedies and
compensation from the violating state, according to the principle of state
responsibility.

From this mentioned problem, it is necessary to study the judgements of the
International court of justice because these judgments concern an increase in the
value of reparation, which are unprecedented in the principle of state responsibility.
Of relevance are judgements about the breach of the Vienna Convention on
Consular Relations 1963 from the International court of justice for reviewing and
reconsideration and the request of interpretation of the judgement on the case
concerning Avena and other Mexican nationals in 2009, where the Court emphasized
the importance the reasonable period of time of review and reconsideration.

From the study, it is important to distinguish between the principle of state
responsibility in relation to the international level and the direct outcome of the
principle of state responsibility in relation to the internal law of the United States of

America.
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Article 1 of Optional Protocol to the Vienna Convention on Consular Protection
“Disputes arising out of the interpretation or application of the Convention shall lie within the
compulsory jurisdiction of the International Court of Justice and may accordingly be brought before the Court by

an application made by any party to the dispute being a Party to the present Protocol.”
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" Article 38 of the Statute of International Court of Justice
“1. The Court, whose function is to decide in accordance with international law such disputes as are
submitted to it, shall apply:
a. international conventions, whether general or particular, establishing rules expressly
recognized by the contesting states;
b. international custom, as evidence of a general practice accepted as law;

c. the general principles of law recognized by civilized nations;
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d. subject to the provisions of Article 59, judicial decisions and the teachings of the most
highly qualified publicists of the various nations, as subsidiary means for the determination
of rules of law.

2. This provision shall not prejudice the power of the Court to decide a case ex aequo et bono, if the
parties agree thereto.”
! lan Brownlie, Principles of Public International Law sixth Edition (Oxford: Oxford University Press,
2003). p. 5.
% Ibid, p. 6.
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(omission) Au@ENSwaLNUNN (risht and duty) N5glasu Tneinvulugianaidus wazaiy
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A

Usgans TnTauniily, NONIN85ENi19UsEina International  Law niod 1-8 (Wunys:
U IMeSegleisssTngI, 2552). i 5.
* Uszans nyRs, “AusuinYeuresdy (State Responsibility),” Tu 819138y MAaN319138 A3.030 N1
W3d, (NJannauas: AnzdRmans unIne1dusssuamans, 2550), i 78.
* Baaieaiu, wih 79.

®lan Brownlie, Principles of Public International Law sixth Edition, p. 420.
7
Ibid.
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flundgyalArmuasesnusuinyeuressglilaensifieuns) 3 wiseudyyinguanadud
4 IPENONUIBLATAIATINNIIUN A.A. 1907  Feluntgyaaninimualiin nsazidie

[
a0 = U

ngsulsulunienuinveseydyglaesgniageninavilisgnatuiiausulinveusening

Usenaluduinazfosualdadsnie

< 1 1Y o v a [
213 ﬂ’?’]llLU‘L!&H‘UE]Qﬂ{]%u’]ﬁ]i:iﬂ’ﬂx‘lﬂizmﬂ’ﬂﬂ’ﬁEJLiE]\‘iﬂ’J’]ﬁJiUNﬂ‘UE]U‘UENﬁﬁiu

sUnuuARnFUYasAaTENieUsEIme

Mndildnanluudluidediadiuin ndnnguunesenitaszmaindodesnny
SufieeuresistusglusUuuuaudiyytiosinn inszdulnnjazeglusuuuumindunes
masgvindsemannnd lngdsing dundniifugusssudnauinniufudaagisss
UsednseninaUsena (Permanent Court of International Justice)  Mifinnsaunadlunateq

AR fawuAR Phosphates in Morocco  wazenagisssusyninsUszimalutagiualaldvan

Wwulunane g afuLAEAY W AR Corfu Channel AR the Military and Paramilitary

" Article 3 of Hague Convention (IV) Respecting the Laws and Customs of War on Land, signed at the
Hague, 18 October 1907 in The Laws of Armed Conflicts

“A belligerent party which violates the provisions of the said Regulations shall, if the case demands, be
liable to pay compensation. It shall be responsible for all acts committed by persons forming part of its armed
forces.”

" mayfisssutsriissiaUssmeanenanelinfmautuineni Teduiedilul a.a. 1922 warduaaadud ae.
1946 TneidumasgnirsUssimanniswissniifiunsiunamadunisimly fansaneddefinimnsgninegg 29 afuagli
PGz 27 iy ndndimagisssuusesiserinsameldgnenianly magfisssusenitaUsemadifii
avhthfunulud aa. 1946 Wsduan

" @ Phosphates in Morocco malsnnamdnin wesglénsviinseninssemearo¥gdu anuuiinveussning
UssinafiRntuanviufiszwing 2 %’gﬁ’u

™ @ Corfu Channel magfsssuszninlssmainauidavdefimmsuinreuannmensjussidaluiuh
meluresmuarhifimsifiouiivdune arusuiinveulumasswindsanavesdaunilefiunmsazifinegnadrouss mads
Fnauidaviiedanuivisveuneldngunessuitssimaannnisse dafidetunasdmiuaudemouasionis
Fetintadunannnssadeiu dufusaviileddinihivaldedemeliunansvenandns (the Court declared that
knowledge of the minelaying could not be imputed to Albania by reason merely of the fact that a minefield
discovered in Albanian territorial waters had caused the explosions. Such an occurrence did, however, require an
explanation from the territorial State concerned and that State's responsibilities in this regard could not be
evaded by stating that it was ignorant of the circumstances of the act. At the same time it could not be
concluded from the mere fact of the control exercised by a State over its territory and waters that that State
necessarily knew, or ought to have known, of the unlawful act. " This fact by itself and apart from other
circumstances, neither involves prima facie responsibility nor shifts the burden of proof " The Court nevertheless
held that the exclusive territorial control exercised by a State has a bearing upon the methods of proof available
to establish the knowledge of that state. The other State, which had been a victim of a breach of international
law, should be allowed a more liberal recourse to inferences of fact and circumstantial evidence. The Court
determined that, by virtue of inferences which left no room for reasonable doubt, Albania had knowledge of the

minelaying in her waters independently of any connivance on her part in the operation. The Court further
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Activities in and against Nicaragua Afl Factory at Chorzow uazAd The Mavrommatis

Palestine Concession 1usu wenanilmagfsssuuszanszninauszmadlananogi

v a

FRauI1 AU UTDITTIUNTEnIUTEmATUd AR INAINTEYIvRsguazLdu

mﬁﬂszﬁwﬁ%’mLLé’qﬁuwﬁwﬁﬁmuﬁaémuauﬁé@wGia%'gﬁu
Foflenusuiinteussninssmainiuuda magfsssuszninssemefldnanly

Tuaf Factory at Chorzow 41 “mamdnnisvesnguuneseninsUszmaiiofinnsasiiin

stusnsdifidiosiizuuuulunmadeifivmnyay dmuudinisveldandomeenaldlddms

nshiufiRnueudyguarhidnludosnanliludmeoydyailaanniy”

determined that in the circumstances Albania had been under an obligation to notify shipping of the existence of

the minefield — an obligation based on " elementary considerations of humanity . . . ; the principle of the
freedom of maritime communication ; and every State's obligation not to allow knowingly its territory to be used
for acts contrary to the rights of other States " (p. 22). Nevertheless, though the Albanian authorities had had an
opportunity to do so, they had not attempted to prevent the disaster. " These grave omissions involve the
international responsibility of Albania ")

" magfsssuUssseninaUssma afszritngesiutuluuaud maldnanimdninausivhluildiunisseniu
amdneTsanfuemaTErinsUssmea lwudsafumanigluvesigisgnildlienavanidesnniusnsdinuiiusnsdls

" magfsssulsrdiszuinadsena afszuinndnuazansiverandng Tul aa. 1924 Sguraninflesiesin
Wnthilvesanswerandnslulaalndufiasiiasseusuamdvesuts Maviommatis yanadasidnindanlasunis
gousunniimihieslatuneuiisziinmsdnasesuiadlaianansvenandns magRssauuszdisznitaUssmadiuinde
finmsgvihsiguazaumend Sgidvesdyraaansathdefinmingmaszninssemdld deiiaieiiindanudemei
Anfunausslowdvesyaraiifisados Tnssnseiuvesaituliludefinmsswinedgieliiulaiyeaatuazldfunmsensm
mmwﬁﬂﬁ@%’g (The Greek Government claimed that the British authorities in Palestine had refused to recognize the
rights granted to Mr. Mavrommatis, a Greek national, under certain concessionary contracts which he had
concluded with the Ottoman authorities prior to the establishment of the British mandate over Palestine. In giving
judgement the Permanent Court of International Justice emphasized that, when a dispute between a State and
an alien is taken up by the latter's Government, the dispute enters upon a new phase and becomes a dispute in
international law. The fact that the injury was inflicted upon a private interest was irrelevant; in taking up the case
of one of its subjects a State was asserting its own right to ensure, in the person of its subjects, respect for the
rules of law)
" magfsssuusiseninaseima afsgninagessiuiuTuuaus [Wuadnngldeydyaiatn 1922 Hawossiu
wazluuaudliasunalueydyan haglifinmsunisaseuaseduiunauselevivessasiuiouiinisyseniadives Aa
dnduindguisliuaudliannsadonfediesiuvawenouiimasygylanainisdilineunisaseunseansizindiiaiios
mmﬁmmﬁmmmﬁﬂﬁﬁamwmﬁﬁwLﬁwwwhﬁy'u (" ... a principle generally accepted in the jurisprudence of
international arbitration, as well as by municipal courts that one Party cannot avail himself of the fact that the
other has not fulfilled some obligation or has not had recourse to some means of redress, if the former Party has,
by some illegal act, prevented the latter from fulfilling the obligation in question, or from having recourse to the
tribunal which would have been open to him ")
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2.1.4 anudunvssnguuieszinassmaindeEssnuiuinveuvassglu
SULUUSNUNNINTIYBIANENTINNBNSNMINE SENINeUTEINA

Tug29U A.A. 1924 - 1930 93ANISEUTUINYIA (League of Nations) A8
Tumsuszmanguuneniausendlseninasemalunatsdesdedy  saufadesany
%’Uﬁmawaﬂ%’gﬁLﬁ@mﬂmmLﬁam&JﬁLﬁ@%umEﬂuﬁmmmaﬂ%’gsiaqﬂﬂaﬁaw%’wé?msuamu
fasasne uinisUssyalunsaen U aa. 1930 WWuandiidiuin Tuiivszyudsnsiinmiiui
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) Y o | = v a a wva 1 ' vy 8
TaudstuegluFosmnusuinveuvesy naenzlulssifunsuiianemusin
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NNNNMeIEaUsEINE AT mnSsasdiaiusnsdifitdulasngunosi
seinUsemefagiibiiannusuiaveuainmsazdn uasiilugnswaldannudenenn
Msazdiaty WannsmengranefiddyrenguinsseritaUsamalutesnuuiaveu
yesgiisazundusuilussluaiondsaniiinginsanuszevd a.a 1945  uda iilo
Usev1aNTenineUsemalinisgauSun)nuednsuywesuniueg19nI19vILasyausy
MENNNIALATEIAUANAINANATTIUTE U TENAT LS (minimum  standard) ¥inlvid
Tudsiaeduusfsantiosadly’

Tu¥ A, 1949 Besanuiuiaveuvessglitunidunuddyiunddunsuszua
nguineseninalssna  dennlul aa. 1953 AUsvyuaded 8 vesauuilugusis
anlszu 1R (General Assembly) sudeuR? 799 (VI farsaiiudn wesiselids

(% v Ll IS5

dufininuaziaiuinisveInuduiusseninesy Mtuddelin1suseuiandnnisves

| - v a o X 10 = a ]
ﬂ{]‘Viiﬂ833‘1/1’3’1\‘1‘1.138L‘V]ﬂi‘uLﬁ@ﬂﬂ’nili‘UNWU?JUSZJEJ\‘ﬁgsU‘H YIAUTNTINITNITNHNHIYTENIN

a o

Uszwa (International Law Commission - ILC) WuRSURASaUAMLIUNTT Insiin15aningig

Y

UNUINTIVBIAMENTTUIBNTNYNUI8TENINIUTENATINEANUSURNYOUVRITT dUTUNIS

nseyisenInlsemanlveumengrang fusg1aeiuupeniudl a.A. 1949 89 A.A. 2001

® United Nations, Yearbook of the International Law Commission Vol.ll (1956), (Doc A/CN.4/96), p. 178,
paras. 22-23.

® Usdvs lonyns, “Anuiuiiaveuvessy (State Responsibility),” Tu 819138y1 Mans19136 as.050 Mgy
WA, n 79.

1% United Nations General Assembly Resolution 799(VIll) (7 December 1953), Request for the codification

of the principle of international law governing State responsibility

“Request for the codification of the principles of international law governing state responsibility

" The General Assembly,

" Considering that it is desirable for the maintenance and development of peaceful relations
between States that the principles of international law governing State responsibility be codified,

"Noting that the International Law Commission at its first session included the topic ' State
responsibility ' in its provisional list of topics of international law selected for codification,

"Requests the International Law Commission, as soon as it considers it advisable, to undertake

the codification of the principles of international law governing State responsibility.”
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AMENIINITNIINYMUIETENIUTENATITAVINT1IUNUINTIVRIAMENTTUITNITNY MY
581U TENATINIEANUTURAYOUUBITT A5 UNIINTEMTENnI1Useimaniivounie
navuiea.A. 2001 (Draft  Articles on  Responsibility of States for Internationally

Wrongful Acts 2001) ednsaluaiouszyuil 53 vosanznssUIBN1SNYMLIBTENINUTZWA

q

ava v °

dleifeudeanmian a.a. 2001 Taofgduviindifidudsiisioauiiiay (Special
Rapporteur) dusiafiuan tuanedndedaguulene 5 au

Tugaeusn U a.a. 1956 - 1961 Twne F.V. Garcia-Amador ssssumianlugseanu
flAw (Special Papporteur) ImHlﬁiiﬂﬂ’nmauiﬁ]lﬂETQﬂWiUizm?aMéJﬂﬂﬁ(’%ﬂLﬁﬂﬁﬁ@iﬁlﬁ@
mm%’uﬂmamaa%’guazLﬁaﬂ’mumé’ﬂﬂgwmaiuﬁmﬁmmLLu’mwﬁuamgwmaizwm
Uspina Gannuznssuninsynilaldseandstoudd 799 (Vi vesadiurlvauvisanysssd
lague F.V. Garcia-Amador WiuinnguaneausuRaseuveesglunsseninsdsemeallle

(%
a v a

wansingluanudnnIsuazuuIU§URnLANLINTgn ms1EaNSURnYeUTDIsFAIULALARD N

I ]
CKY v v v A

N158LLIANUSNSATLNINUTLINANILY AILUSTNaZaNUSNTHSENINUSEMARDITNUN Y

<

nsyaldrnudsne Selseduiiddnluaiioveauns F.V. Garcia-Amador fifle nsiiviun
A1 “auduiinreu” (responsibility) fudian “Arusuiin” (ability) Faduiildlu
novaunengluvessy (municipal law) lagwie F.V.  Garcia-Amador TkuiAindn Ay
Sufinveuvesgiunsouaguludamifilunsvaldenudens Snidinsounquisnanis
nunefionavsinduainmsazidaiiusnsdssninssemadag uenanddslidiinim
%’UﬁMawaﬁgﬁ?usmiﬂﬁqmm%’uﬁmawaaWaLﬁaﬂLLazmm%"Uﬁﬂﬁuaumamﬁmﬁﬂé’w
(civil and criminal responsibitity)11

Tusrenuiiung FV. Garcia-Amador Idiaueunds 6 atiuty 1 lutufdedesnsl
ANALATEINIYA (Diplomatic protection) Inglanzegadalssiiuiiistesiummsgiu
ANUYATIINTENINIUTEWA (International Standards of Justice) uazwannslui3esany
winflonfurssauritazauingn deezliauddfuanudeme e tutuningau
wazauisdelinisnszyislufuuauredgiitauuinvey uiffudulssduiiuay

a v O . =2 v Yo ) 13
vl Aatius1eueauny F.V. Garcia-Amador 39kilasun1ssuses

" 1. F.V. Garcia-Amador (1956-1961) 2. Roberto Ago (1962 - 1979) 2. William Riphagen (1979 - 1986) 3.
Gaetano Arangio-Ruiz (1987 — 1997) 4. James Crawford (1997 - 2001)

! United Nations,  Yearbook of the International Law Commission Vol. Il (1956), document
A/CN.4/SER.A/1956/Add.1, p. 180, para. 35.

* Ibid., p. 199, para. 134.

" United Nations, Yearbook of the International Law Commission Vol. Il (1969), document A/CN.4/SER.
A/1969/Add. 1, p. 126, para. 2.
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U3ztanvean13neidalun1eseninalsemalaefiansandin1 snseviie lun1eseniig
UszimatuiAnainnsnsginfissedafsmiotninainmgnisaiudisanuduiusiu
sewinensnsgyiuazivmgnisaity Geaglinalumsiiunndeiu waznisnszviillaidu
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Ademesig udnnzeunIsismMaradifinudlinseiulasanlus siunsten
nqinaeiviluresrnuiuiinveuuesiglasianizUssiiuninuiuinniaeg1veedy ue
iuveuTwiufeysziiuiisafuanudensvesyananaznindauvesausiisdnuagan
UszifuvilsAenisiansamaasiioureangmineseninasemadendnanuiuiaveuvesss

14 ¥ ¥ o ) a ] =
ellannseanuresung Roberto Ago MEUBABAMNENTIUIENITANWNIBTEWINNUTEINADY 8

2ty upzlaueT NN IR AN URRYeUTRs gAY 34 11991

Aoutugael a.A. 1980 — 1986 u1e Willem Riphagen ssasiuniadugsaany
WAy %aﬂmzayﬂﬁm%mﬁﬂgﬁmaszmwﬂizmmgﬂ‘ﬁjﬁé’ﬂiﬁmmﬁwﬁzyﬁumwwmEJ
TnevhlvesnguunessrinsUssmaindedosmusuinveuresssed Tasamzdlonauas

Muvesanusuiiasaulunieseninalsena TneidunisSudieoannune Roberto Ago

mMIUszgnvesanzoynIsINIiaNuuinanssfuseniuaesiiofe denisienisTidnisie
AN YBIANTURRYEUYRITFROM A M B YR TIRLAT N INGAUYBIAUAIYIR uABninenTafiuinasieny
aumnevesiTitausuAnseuesisifunmnsludehluuiveureudieiliAnAuduaumuaiumngluma
ngvanesznislseimaneundregluuluduiiietestunsufuRtuausiend wivhefigaudinureynssninisas
audiuinliinisienmarmneriluvesmiuuinteuvesignungmneseninassmaneu

* United Nations, Yearbook of the International Law Commission Vol. Il (1970), document
A/CN.4/SER.A/1970/Add.1, p. 179-187, para. 12-30.
" United Nations, Yearbook of the International Law Commission Vol. II (1) (1980), document

A/CN.4/SER.A/1980/Add. 1 (Part 1), p. 14-70, para. 1-124.
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sULUU uazseAUresmufuiaveulumassnineUssme - uazfiorsanludiud 3 ey
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mounluYiel A.A. 1988 - 1996 UN8 Gaetano Arangio-Ruiz snsasumiadu

A318UTLAY LagyimvTIRsansuningly 2 @aunimae fediuilinedtuaniunizel
a = [ I~ a | A A [ Ly Y a o aaaa a Y
Pladoinduamnulawazdiuinedfuni1ssedudeAnIniag duRISNLAAINNISNTZYINRS
1 18 o 4:4' I a v A 1 a 19
luneseninadseme - nsuganisnseinmliduanuiin waznisnauAudaniusiy lagly
FI8UVBIUNY Gaetano  Arangio-Ruiz azitiutTaan1sidigtgnanudeigluguuuusige
= ¥ o a | v = v a v
SUNIUINTNITNBULANITNTEYINRAMUNITENINUTENARE FalusIeuatun 7 wae 8 19
NANEINANIINAMUIBIINATTNTEIAMURRLUNISTEnISUsEmaniidnwaz ey Inssy
1 L% { Y o o U |20

Tugngt 19 vaessnunung nseddldymlusenislimiriaaiued

\9u18 Gaetano Arangio-Ruiz #3A1152849 AoU1 U8 James Crawford ONZREN
sunisdugssanuiivey 1wl a.e. 1998 - 2001 Tnesulingeufinnsanuseiuiiigluveds
UNUINTT HAZTHAITUIAIUBLANAIUBIAIIN “DIVYINTTU” (crime) |arAId1 “AIUTURn”
(delictual  responsibility) Feluilgnamznssu3n1sn NI sERINUIEMAINIITIIUN
1791971 19 Liflausndunazdesiansauidndsald nsizminaniunisaiidunisnszyinia
N0 IduaILITaRasanlalursulunvesiusnsanlasun1seensulaealy (erga

A& £y I3 . v 1w 21

omnes) 38t JUUITNIAFIUAAAAAYIN (jus cogens) L

Tudgn Tud a.e. 2001 afoUssyud 53 VBIRUYNITUIBNITNNUIETENINUTENA

1afAsUT095 19U UNUINTITIAI8AUTURAYOUVDITFAIMTUNIIN T RALUNETEN TN

Uszine Tun1sRaNTaunTNdounuIng15oud 2 (Draft articles on Responsibility of States

® United Nations, Yearbook of the International Law Commission Vol. I (1) (1980), documents
A/CN.4/330, p. 110, para. 9.

" United Nations, Yearbook of the International Law Commission Vol. I (1) (1986), documents
A/CN.4/397, p. 2-6.

® United Nations, Yearbook of the International Law Commission Vol. II (1) (1988), documents

A/CN.4/416, p. 7, paras. 6-20.

* Ibid., p. 11, paras. 21-63.

® United Nations, Yearbook of the International Law Commission Vol. Il (1) (1996), documents
A/CN.4/476, p. 2-7, paras. 2-46.

! United Nations, Yearbook of the International Law Commission Vol. Il (1) (1998), documents A/53/10,
p. 77, para. 331.
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2.2 AMUVNNENNYVUVBINYUAUIYTENINUTENATIAYITDIAMUTURNYEUVDISY
AUNNIENNYNUBVBIAIN “AUTURAYOUVDIST” (Responsibility of State)
tuduindanumuening nunedia siusnsdivienthinasfeswneninudenieduinain
o ¢ A 1% o A & W N a v o S0 v 1w
N3N Wwin1sel visen1setiunseying vseldwiusnsainazdesdrsenilliungaunay
Fa5udaiusnINILARIRUAIANUEEINANY TAANINN1SNSEYITTIveumEn) niela
sefpuiidymeentununly vsedesraldadumensanssinn1snuiuunzausanis

= = 23
LEYIYIAIULTY Y

v o

nflenudnaduny sxwiuldinfiesyimansegluanuduiussevitwsemanlinig

a

aglsfudiannigluvesigliinfissvunguuiele insesdletiiyanavesigniainisassan

) 24

HaUselevinungranevesyaranunguinednsgriladetuinausuiiaveu”  &amn

fisanmufuinreuvesigmusULUULGazTuEssassFowneiufe Ussiiuusnifedty
msUftRreAuiamALarnngAuesauiAluAuLuYesss uarUsuifuiaeieaiu
Ussifunisauaanisifetsmunszuiumsgisssunisluesiglasanisidestunisiute
Sensesanaurdvesnuniudeisanseswesnulag Junisenseaudeisenionlussiu

| £ 25
SEMINUTENAVU

Aeliu AusuiegeuvessgInduiusnsdiniaingrnuieseninaUssinavessgid

o« o«

= ! <

ANUSURATRUTENINUSEWA Tudunvzreswaldlvundidemeviserldiuladiudegadug

lasunasieainnisnseyinseninsemanivouniengnuieveasguudauand1eluann

AINMLNETBIATIN AIUTURA (Liability) Mduddnwiilunguuneuns Tnalunguuneusatiy

# United Nations Genaral Assembly Resolution 56/83 (12 December 2001), Responsibility of States for
internationally wrongful acts

2 Yspav tonyps, “mnuiuiinteuvesiy (State Responsibility),” Tu 81373891 A1AN319138 A3.030 N19Y
nad, v 80.

“lan Brownlie, Principles of Public International Law, p. 420.
25
Ibid.
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* Usyavd tonyps, “AnusuRnTeUves3y (State Responsibility),” Tu 812138y fManstanse as.egu N1y
Wad, wi 80.
27 A a o o
LIDAAYINY, AU 81.
® Soufu.
# Factory of Chorzow Case, Judgment No. 13, 1927, PClJ, Ser A, No. 17 at p. 47.
Article 1 of Draft articles on Responsibility of states for Internationally Wrongful Acts 2001

“Every internationally wrongful act of a State entails the international responsibility of that
State.”

* United Nations, Yearbook of the International Law Commission, fifty-third Session, document A/56/10,

p. 31, para, 1.
! lbib., p. 32, para. 1.
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Corfu Channel” dazA@ in the Military and Paramilitary Activities in and against
. 35 & o v = ) 1 v a ° a
Nicaragua~ wenanil eadadeadsndnnisiiannnislinnuiuduuziivesmayisssy

| . .. 36 a . .
syinausewnely Reparation for Injuries wazluad the Interpretation of Peace Treaties

* Ioid.

» Phosphates in Morocco, Judgment, 1938, P.C.lJ.,, Series A/B, No. 74, p. 10, at p. 28. (In presence of
these contentions, the Court has to interpret the terms -of the French Government's declaration on which the
preliminary objection is founded, and to consider whether, having regard to their dates, the situations or facts
relied upon by the ltalian Government as constituting the subject of the dispute and engaging the international
responsibility of France are excluded by the limitation which the French Government inserted in its acceptance of
the compulsory jurisdiction.)

* Corfu Channel, Merits, Judgment, I.C.J. Reports 1949, p. 23. (In fact, nothing was attempted by the
Albanian authorities to prevent the disaster. These grave omissions involve the international responsibility of
Albania. The Court therefore reaches the conclusion that Albania is responsible under international law for the
explosions which occurred on October 22nd, 1946, in Albanian waters, and for the damage and loss of human
life which resulted from them, and that there is a duty upon Albania to pay compensation to the United
Kingdom.)

- Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America),
Merits, Judgment, .C.J. Reports 1986, p.146, para. 292(3). (Decides that the United States of America, by training,
arming, equipping, financing and supplying the contra forces or otherwise encouraging, supporting and aiding
military and paramilitary activities in and against Nicaragua, has acted, against the Republic of Nicaragua, in
breach of its obligation under customary international law not to intervene in the affairs of another State)

% Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion, I.C.J. Reports
1949, p.184. (Having regard to the foregoing considerations, and to the undeniable right of the Organization to
demand that its Members shall fulfil the obligations entered into by them in the interest of the good working of
the Organization, the Court is of the opinion that, in the case of a breach of these obligations, the Organization
has the capacity to claim adequate reparation, and that in assessing this reparation it is authorized to include the
damage suffered by the victim or by persons entitled through him)
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*" International Court of Justice, Interpretation of Peace Treaties with Bulgaria, (Hungary and Romania),
Second Phase, Advisory Opinion, 1950, p. 221. (As the Court has declared in its Opinion of March 3oth, 1950, the

Governments of Bulgaria, Hungary and Romania are under an obligation to appoint their representatives to the

Treaty Commissions, and it is clear that refusal to fulfil a treaty obligation involves international responsibility)

AR Dickson Car Wheel Company LJuafszuinudndlnuazanigeisni lasanssewsnifiesiain
ansgaisnldvedosouinissoliuinnfvesdindlnlutananduiidndlinandrdonansi widedindlnduiunisundu
a1 10 9 witlsinedeliuismanliies wimniunindauvesmssalnignioulugiontu lasmasygTanainisindui
HuadindlnlidmnuiuRnvoumeglallévinliansuesu3$n Dickson Car Wheel Company Ldeuidely

* International Fisheries Company (U.S.A) v. United Mexican States, R.I.AA, Vol. IV, (1931), p. 701 (" It is
necessary that the loss which the national entity of the respondent country has suffered be one of the kind
which gives rise or ground to an international claim in the supposition that that entity were an alien and therefore
had the right to make a claim. States according to a thoroughly established rule of international law, are
responsible only for those injuries which are inflicted through an act which violates some principle of
international law ")

AR Spanish  Zone of Morocco Wupdlumasygilagainisseninsaduiaransigerandng lagean
swednsidendeafeafuaunivesuildsuundunioldsuanudenelu Spanish Zone of Morocco Tuseningd
A.A. 1913 i 1921 aggiininy Huber g “au3uiinveuvesigdunaiiniusnainnisazifinds avsitavuelumg
sesssmaifstostuanuiuinveuvesiglunissewieUsena naseudofinausuiiaveutuudafdonthiluns
yaldAdeniy”
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% United Nations, Yearbook of the International Law Commission, fifty-third Session, document A/56/10,
p. 33, para, 3.
* Martin Dixon, Textbook on International Law, (London: Blackstone Press , 2000), p. 231.

“ United Nations, Yearbook of the International Law Commission, p. 33-34, para,5-6.
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" Article 2 of ILC Draft Articles on States Responsibilities for Internationally Wrongful Act of 2001
“There is an internationally wrongful act of a State when conduct consisting of an action or omission:
(a) is attributable to the State under international law; and

(b) constitutes a breach of an international obligation of the State.”
42 United Nations, Yearbook of the International Law Commission, p. 34, para, 1.
” Ibid., p. 34, para. 3.
*“ Phosphates in Morocco, Judgment, 1938, P.C.IJ., p. 28.
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45 German Settlers in Poland, Advisory Opinion, 1923, P.C.I.J., Series B, No. 6, p. 22. (The conclusions of
the Committee, so far as concerns the questions now before the Court, were to the effect that, as regarded cases
where Rentengutsvertrédge were entered into before November nth, 1918, but no Auflassung followed prior to
that date, the expulsion of the settlers from their lands was not justified, the Committee holding that various
circumstances, including the delay in the fixing of boundaries and the settlement of plans, and the profound
disturbance caused by the war, were such as to excuse (justifier) the non-completion (defaut de regularisation) of
the transfer, and that such non-completion, not being imputable to the settlers, could not justly be invoked
against them, if in other respects they had satisfied the obligations which their contract imposed. As to settlers
who held their lands under leases which were concluded before November 11th, 1918, and which had not yet

expired, the Committee held that they should be left in possession conformably to their leases.)
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% lan Brownlie, Principles of Public International Law, p. 422.
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49 United Nations, Yearbook of the International Law Commission, p. 36, para, 9.
**Ibid., p. 36, para. 10.
" Article 3 of ILC Draft Articles on States Responsibilities for Internationally Wrongful Act of 2001

“The characterization of an act of a State as internationally wrongful is governed by international law.

Such characterization is not affected by the characterization of the same act as lawful by internal law.”
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> United Nations, Yearbook of the International Law Commission, p. 36, para, 2.
Article 4 of ILC Draft Articles on States Responsibilities for Internationally Wrongful Act of 2001

“1. The Conduct of any State organ shall be considered an act of that State under international law,
whether the organ exercises legislative, executive, judicial or any other functions, whatever position it holds in the
organization of the State, and whatever its characters as an organ of the central Government or of a territorial
unit of the State.

2. An organ includes any person or entity which has that status in accordance with the internal law of
the State.”

> United Nations, Yearbook of the International Law Commission, p. 40, para, 1.

* Ibid., p. 40, para. 2.
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% Ibid., p. 40, para. 6.
*" Martin Dixon, Textbook on International Law, (New York: Oxford University Press, 2007). p. 248.

> United Nations, Yearbook of the International Law Commission, p. 41, para, 6.
* Ibid., p. 41, para. 7.
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" Article 8 of ILC Draft Articles on States Responsibilities for Internationally Wrongful Act of 2001

“The conduct of a person or group of persons shall be considered an act of a State under international
law if the person or group of persons is in fact acting on the instructions of, or under the direction or control of,
that State in carrying out the conduct.”

* UspAn tonyps, “mnuiuinteuvesly (State Responsibility),” Tu 8137389 A1AN319138 A3.030 N10Y
Wad, nin 84.
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" Article 9 of ILC Draft Articles on States Responsibilities for Internationally Wrongful Act of 2001

“The conduct of a person or group of persons shall be considered an act of a State under international
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or default of the official authorities and in circumstances such as to call for the exercise of those elements of

authority.”
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™ Article 11 of ILC Draft Articles on States Responsibilities for Internationally Wrongful Act of 2001

“Conduct which is not attributable to a State under the preceding articles shall nevertheless be

considered an act of that State under international law if and to the extent that the State acknowledges and

adopts the conduct in question as its own.”
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" Article 36 of Vienna Convention 1963

“1.With a view to facilitating the exercise of consular functions relating to nationals of the sending
State:

(a) consular officers shall be free to communicate with nationals of the sending State and to have
access to them. Nationals of the sending State shall have the same freedom with respect to communication with
and access to consular officers of the sending State;

(b) if he so requests, the competent authorities of the receiving State shall, without delay, inform the
consular post of the sending State if, within its consular district, a national of that State is arrested or committed
to prison or to custody pending trial or is detained in any other manner. Any communication addressed to the
consular post by the person arrested, in prison, custody or detention shall be forwarded by the said authorities
without delay. The said authorities shall inform the person concerned without delay of his rights under this
subparagraph;

(c) consular officers shall have the right to visit a national of the sending State who is in prison, custody
or detention, to converse and correspond with him and to arrange for his legal representation. They shall also
have the right to visit any national of the sending State who is in prison, custody or detention in their district in
pursuance of a judgement. Nevertheless, consular officers shall refrain from taking action on behalf of a national
who is in prison, custody or detention if he expressly opposes such action.

2.The rights referred to in paragraph 1 of this article shall be exercised in conformity with the laws and
regulations of the receiving State, subject to the proviso, however, that the said laws and regulations must enable
full effect to be given to the purposes for which the rights accorded under this article are intended.
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YaU8UNY Breard Tugianiaineunsusensung Breard laifiawiautiy w1 Breard laguen
JowoAatUAUYRISFUIaNana (The Federal District Court) Ingundasaginefiunisasiiin
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Default Rule) fhalallsnasendosodmnlaildonded edifuluaadns (The State Court)
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! International Court of Justice, Case Concerning the Vienna Convention on Consular Ralations
(Paraguay v. United States of America ), Provisional Meusures, Order of 9 April 1998, I. C. J. Reports 1998, p. 258,

para. 41. (I. Indicates the following provisional measures: The United States should take all measures at its
disposal to ensure that Angel Francisco Breard is not executed pending the final decision in these proceedings,
and should inform the Court of all the measures which it has taken in implementation of this Order;

Il. Decides, that, until the Court has given its final decision, it shall remain seised of the matters which
form the subject-matter of this Order.)

® Breard v. Greene, 523 U.S. 371-373 (1998)

* Ibid., at 374.
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% State v. LaGrand, 734 P.2d 563-567 (1987).
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**1.C.J. Report 2001, para. 478.

* LaGrand v. Stewart, 133 F.3d 1253, 1261 (9" Cir)

% International Court of Justice, LaGrand Case (Germany v. United States of America ), Provisional
Meusures, Order of 3 March 1999, p. 16, para. 29.

(I. Indicates the following provisional measures:

(@) The United States of America should take all measures at its disposal to ensure that
Walter LaGrand is not executed pending the final decision in these proceedings, and should inform the Court of
all the measures which it has taken in implementation of this Order;
(b) The Government of the United States of America should transmit this Order to the
Governor of the State of Arizona.
I'I. Decides that, until the Court has given its final decision, it shall remain seised of the matters which
form the subject-matter of this Order.)
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2.5.2 NMIBALBEAMULEWY

" Article 30

“The State responsible for the internationally wrongful act is under an obligation:

(a) to cease that act, if it is continuing;

(b) to offer appropriate assurances and guarantees of non-repetition, if circumstances so require.”

7 Malcolm N. Shaw, International Law Fifth Edition (United Kingdom: Cambridge University Press, 2003).

p. 714.
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" Article 31 of Draft Articles on Responsibility of States for Internationally Wrongful Acts 2001

“1. The responsible State is under an obligation to make full reparation for the injury caused by the
internationally wrongful act.

2. Injury includes any damage, whether material or moral, caused by the internationally wrongful act of
a State.”

" wdnnguanedeildtunisBusuluaf Chorzow Factory case a.f. 1928 Gadudefinmssninssnaiaide
fugstl TaemauszgRsssuszninssemalddnduin “Wundnnguanevhluveangmnessninssemainsazifinde
wnviu (eusnsa) dnandmihifiessesaldmidemesgiafiveme mansvaldmmudemesisdadoiulionaduly
IiAlel e funsdumiutuyasdsasfeslimedadeiu”

% Jan Brownlie, Principles of Public International Law, p. 421.
9 Rebecca Wallace. International Law in a Nutshell First Edition (London: Sweet & Maxwell, 2006), p.

76.

1% Ynited Nations, Yearbook of the International Law Commission, p. 91, para. 1.
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2.5.2.1.2 nsvalgandaie
Wan19188981ANUIEEMIBLUY restitution in integrum i@
o Y = YV P ¥ a o a Y1 ¥ a
nsgyile Adeslinisyaldandemelusvresiiuiuty uditnisyaldadenenuy
. . . . ) & Y1 oa I3 I a wva Y
restitution in integrum zidusUkuuNugIwTRINITYRldALdsmein wilunesu i,
tefinmadnlngazlasunisvaldandenigluguresd1uiuiy (monetary compensation)
is1emnIn1sgatdademelugiresinuuduiususuumsyaldandemenunfsssunn

o

ign uazvateasiilionavaldandumemedwennednula wu nsaiminddugnyianey

Y

" Article 34 of Draft Articles on Responsibility of States for Internationally Wrongful Acts 2001 “Full
reparation for the injury caused by the internationally wrongful act shall take the form of restitution,

compensation and satisfaction, either singly or in combination, in accordance with the provisions of this chapter”
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102 lan Brownlie, Principles of Public International Law, p. 419.

! Article 42 of Draft Articles on Responsibility of States for Internationally Wrongful Acts 2001
(Invocation of responsibilityby an injured State)

“A State is entitled as an injured State to invoke the responsibility of another State if the obligation
breached is owed to:

(a) that State individually; or

(b) a group of States including that State, or the international community as a whole, and the breach of
the obligation:

(i) specially affects that State; or
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(i) is of such a character as radically to change the position of all the other States to which

the obligation is owed with respect to the further performance of the obligation.”
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% Martin Dixon. Textbook on International Law Sixth Edition p. 257.
L Brierly, The Law of Nations: An Introduction to the International Law of Peace 6" edition
(Oxford: Clarendon Press, 1963), Sir H. Waldock (ed), pp. 276-277 @1siislu United Nations, Draft Articles on

Diplomatic Protection with commentaries 2006, p. 25, para. 3
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sENIeUsEINALUAR LaGrand wazAn Avena ﬂﬂuuﬂﬁiﬂﬂﬂi@ﬂﬂ%ﬁ%@ﬂ{jﬁlL%ﬂuﬂﬂa

1% | aGrand Case (Germany v. United States of America) I.C.J. Reports 2001, p. 466, paras. 76-77. (The
United States questions what this additional claim of diplomatic protection contributes to the case and argues
that there are no parallels between the present case and cases of diplomatic protection involving the espousal
by a State of economic claims of its nationals. The United States maintains that the right of a State to provide
consular assistance to nationals detained in another country, and the right of a State to espouse the claims of its
nationals through diplomatic protection, are legally different concepts.

The United States contends, furthermore, that rights of consular notification and access under the
Vienna Convention are rights of States, and not of individuals, even though these rights may benefit individuals by
permitting States to offer them consular assistance. It maintains that the treatment due to individuals under the
Convention is inextricably linked to and derived from the right of the State, acting through its consular officer, to
communicate with its nationals, and does not constitute a fundamental right or a human right. The United States
argues that the fact that Article 36 by its terms recognizes the rights of individuals does not determine the nature
of those rights or the remedies required under the Vienna Convention for breaches of that Article. It points out
that Article 36 begins with the words "with a view to facilitating the exercise
of consular functions relating to nationals of the sending State", and that this wording gives no support to the
notion that the rights and obligations enumerated in paragraph 1 of that Article are intended to ensure that
nationals of the sending State have any particular rights or treatment in the context of a criminal prosecution.
The travaux preparatoires of the Vienna Convention according to the United States do not reflect a consensus
that Article 36 was addressing immutable individual rights, as opposed to individual rights derivative of the rights
of States.

The Court notes that Article 36, paragraph 1 ( b ), spells out the obligations the receiving State has
towards the detained person and the sending State. It provides that, at the request of the detained person, the
receiving State must inform the consular post of the sending State of the individual's detention "without delay". It
provides further that any communication by the detained person addressed to the consular post of the sending
State must be forwarded to it by authorities of the receiving State "without delay". Significantly, this subparagraph
ends with the following language: "The said authorities shall inform the person concerned without delay of its
rights under this subparagraph" (emphasis added). Moreover, under Article 36, paragraph 1 (c), the sending State's
right to provide consular assistance to the detained person may not be exercised
"if he expressly opposes such action". The clarity of these provisions, viewed in their context, admits of no doubt.
It follows, as has been held on a number of occasions, that the Court must apply these as they stand (see
Acquisition of Polish Nationality Advisory Opinion, 1923, P. C.I . J.,, Series B, No. 7, p. 20; Competence of' the
General Assembly for the Admission of a State to the United Nations, Advisory Opinion, I.C.J. Reports 1950, p. 8 ;
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Arbitral A ~ u r d of 31 July 1989, Judgment, |. C. J. Reports 1991, pp. 69-70, para. 48; Territorial Dispute (Libyun
Arab JamahiriyulChad), Judgment, I. C. J. Reports 1994, p. 25, para. 51). Based on the text of these provisions, the
Court concludes that Article 36, paragraph 1, creates individual rights, which, by virtue of Article 1 of the Optional
Protocol, may be invoked in this Court by the national State of the detained person. These rights were violated in
the present case.)

97 Case concerning Avena and Other Mexican Nationals (Mexico v. United States of America) I.C.J.
Reports 2004, p. 12, paras. 40. (In its final submissions Mexico asks the Court to adjudge and declare that the
United States, in failing to comply with Article 36, paragraph 1, of the Vienna Convention, has "violated its
international legal obligations to Mexico, in its own Tight and in the exercise of its right of diplomatic protection
of its nationals".

The Court would first observe that the individual rights of Mexican nationals under paragraph | (b) of
Article 36 or the Vienna Convention are rights which are to be asserted, at any rate in the first place, within the
domestic legal system of the United States. Only when that process is completed and local remedies are
exhausted would Mexico be entitled to espouse the individual claims of its nationals through the procedure of
diplomatic protection.

In the present case Mexico does not, however, claim to be acting solely on that basis. It also asserts its
own claims, basing them on the injury which it contends that it has itself suffered, directly and through its
nationals, as a result of the violation by the United States of the obligations incumbent upon it under Article 36,
paragraph 1 (a), (b ) and (¢)

The Court would recall that, in the LaGrand case, it recognized that "Articlc 36, paragraph 1 [of the
Vienna Convention], creaks individual rights [for the national concerned], which . . . may be invoked in this Court
by the national State or the detained person” (I. C. J. Reports 2001, p. 494, para. 77).

It would further observe that violations of the right of the individual under Article 36 may entail a
violation of the rights of the sending State, and that violations of the rights of the latter may entail a violation of'
the rights of the individual. In these special circumstances of interdependence of the rights of the State: and of
individual rights, Mexico may, in submitting a claim in its own name, request the Court to rule on the violation of
rights which it claims to have suffered both directly and through the violation of individual rights conferred on
Mexican nationals under Article 36, paragraph 1 (b). The duty to exhaust local remedies does not apply to such a
request. Further, for reasons just explained, the Court does not find it necessary to deal with Mexico's claims of
violation under a distinct heading of diplomatic protection. Without needing to pronounce at this juncture on the
issues raised by the procedural default rule, as explained by Mexico in paragraph 39 above, the Court accordingly
finds that the second objection by the United States lo admissibility cannot be upheld.)
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" Article 2 (8) of Charter of United Nations

“The Organization and its Members, in pursuit of the Purposes stated in Article 1, shall act in
accordance with the following Principles.

4. Al Members shall refrain in their international relations from the threat or use of force against the
territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes
of the United Nations.”

108 United Nations, Official Records of the General Assembly, Sixty-first Session, Supplement No. 10
(A/61/10), p. 27, para. 8

" Ibid., p. 27, para. 9
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" Ibid., p. 27, para. 10

" Article 2 of Draft articles on Diplomatic Protection 2006 “A State has the right to exercise diplomatic
protection in accordance with the present draft articles.”

! Case concerning the Barcelona Traction Light and Power Company Limited (Belgium v. Spain),

Second Phase, Judgement, I.C.J. Reports 1970, p. 4, para. 44. (“n1eludedinveingrungseninalseme $513lu
AuduasoaalsideTmstaimuiivenyaunuinivesgildna gty Miluuuvesyarasssuavielifyaaa
dosmndvsvespeamaniulilifumsduasosethadfivine muﬂawmaimdwwiummLé”awaﬂmmhﬂé’%’umi@mm
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LLaumiLLﬂfjmmmmﬁﬂmu LLau‘Wﬁlﬁimmmiﬂuﬂiaawﬂﬁmimu YDULUA LLauLuaimmiwmmuumw“auamaa Fat
suuagﬂummamﬂmaswu%aasg” (“... within the limits prescribed by international law, a State may exercise
diplomatic protection by whatever means and to whatever extent it thinks fit, for it is its own right
that the State is asserting. Should the natural or legal person on whose behalf it is acting consider that their rights
are not adequately protected, they have no remedy in international law. All they can do is resort to municipal
law, if means are available, with a view to furthering their cause or obtaining redress ... The State must be viewed
as the sole judge to decide whether its protection will be granted, to what extent it is granted, and when it will
cease. It retains in this respect a discretionary power the exercise of which may be determined by considerations
of a political or other nature, unrelated to the particular case”))

! Article 3 of Draft articles on Diplomatic Protection 2006 Protection by the State of nationality

“1. The State entitled to exercise diplomatic protection is the State of nationality.
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2. Notwithstanding paragraph 1, diplomatic protection may be exercised by a State in respect of a
person that is not its national in accordance with draft article 8.”

" Article 4 of Draft articles on Diplomatic Protection 2006 State of nationality of a natural person

“For the purposes of the diplomatic protection of a natural person, a State of nationality means a State
whose nationality that person has acquired, in accordance with the law of that State, by birth, descent,
naturalization, succession of States, or in any other manner, not inconsistent with international law.”

i Nationality Decrees issued in Tunis and Morocco (French Zone), advisory opinion. P.C.l.J. Reports,
Series B, No. 4, 1923, at p. 24. (“in the present state of international law, questions of nationality are ... in
principle within the reserved domain”.)

" League of Nations, Treaty Series, vol. 179, p. 89. (Ariticle 1 of the 1930 Hague Convention on Certain
Questions Relating to the Conflict of Nationality Laws “It is for each State to determine under its own law who

are its nationals.”)
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1 United Nations, Treaty Series, vol. 2135, p. 213, article 3. Competence of the State

“1. Each State shall determine under its own law who are its nationals.

2. This law shall be accepted by other States in so far as it is consistent with applicable international
conventions, customary international law and the principles of law generally recognised with regard to
nationality.”

® United Nations, Official Records of the General Assembly, Sixty-first Session, Supplement No. 10
(A/61/10), p. 32, para. 3
He Ibid, p. 32, para. 4
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n United Nations, Official Records of the General Assembly, Sixty-first Session, Supplement No. 10
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Ibid, p. 37, para. 3-4.
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" Article 6 Multiple nationality and claim against a third State

“1. Any State of which a dual or multiple national is a national may exercise diplomatic protection in
respect of that national against a State of which that person is not a national.

2. Two or more States of nationality may jointly exercise diplomatic protection in respect of a dual or
multiple national.”

" United Nations, Official Records of the General Assembly, Sixty-first Session, Supplement No. 10

(A/61/10Q),, p. 42, para. 1
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12 Ibid., p. 42, para. 4.

" Article 7 of Draft Article on Diplomatic Protection 2006

“A State of nationality may not exercise diplomatic protection in respect of a person against a State of
which that person is also a national unless the nationality of the former State is predominant, both at the date of
injury and at the date of the official presentation of the claim.”

' United Nations, Official Records of the General Assembly, Sixty-first Session, Supplement No. 10
(A/61/10),, p. 43, para. 1.

" Article 4 of The 1930 Hague Convention on Certain Questions Relating to the Conflict of Nationality

Laws
“A State may not afford diplomatic protection to one of its nationals against a State
whose nationality such person also possesses.”
. Reports 1949, p. 186 (the practice of States not to protect their nationals against another State

of nationality as “the ordinary practice)
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" Article 14 of Draft Article on Diplomatic Protection 2006

“1. A State may not present an international claim in respect of an injury to a national or other person
referred to in draft article 8 before the injured person has, subject to draft article 15, exhausted all local
remedies.

2. “Local remedies” means legal remedies which are open to the injured person
before the judicial or administrative courts or bodies, whether ordinary or special, of the
State alleged to be responsible for causing the injury.”

" Interhandel case (Switzerland v. United States of America) Preliminary objections, I.C.J. Reports 1959,
p. 6, para. 27.

"7 |.C.J. Reports 1989, p. 15 at p. 42, para. 50.
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130 United Nations, Official Records of the General Assembly, fifty-eighth Session, Supplement No. 10
(A/61/10), p. 72, para. 4.

e Ibid, para. 5.

"2 Avena and Other Mexican Nationals (Mexico v. United States of America), paras. 135-143.

2 United Nations, Official Records of the General Assembly, fifty-eighth Session, Supplement No. 10
(A/61/10), p. 74, para. 9.
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" lbid., p. 121.

" Ibid., p. 122.

39 Alina Kaczorowska, Public International Law Fourth Edition (Oxon: Routledge Taylor & Francis Group,

2010), p. 147.
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" Ibid., p. 148.

" Article 27 of Vienna Convention on the Law of Treaties 1969 - Internal law and observance of treaties

“A party may not invoke the provisions of its internal law as justification for its failure to perform a
treaty. This rule is without prejudice to article 46.”

“* Ibid., p. 151.



70

[ 1 [

Jaymvesnguuneszninslszwmalussuunguunenisluvessgroudradudymiy

<9

Fudau wuuouirfgegnelaiusnsdiniluidenseiinislvaenndesiunginugives

v a P

nMINesErINUTEmALazfealiaNsURnveullonazlaiusnsdtissninaUsema 13y

va

Huaznszyiialagesdnsvessgliedavaad dreudnsniedianainisiniy Bslundnd
a o ! LY L LY wa o aay w139
ausdynseninUssweenaasteduludaundydingluvessgniAile
dmsungringseninasenaluansgosng ngraneseninssemaiigiugiisum
Dunguananeluvessy wazluansgewsnmiinisueniiansandieinnguungssninealszime
g ) ! U a =
wudunguanesenitssmalusduuule luniseeuiuaniugvangnuiganinuseing
serinaUssmaluaanigluvesansgeusnilanairinnguanearsnussindlseninausemna
Jungrunevesansgewsnidniidalinisiiansanlumavessguianaisindnayniusedia
Youasy  viinszsruumavesanselitnMEntusuranesIaAnvesmaluniney an

aa o C

MaN1seanngraevean LAt (Congress) lianvaziliangnuneansnussnalsening

[ wa a o

Uszinaladnene aglshnuiiinisseusuinsstaad (statute) Aduunuausdygyiy
i = a a | Ao a 2141
ganuIfeuUVIaNgMIngaIRUTEINlsEnIUsTnanilegnouls
WalARN¥INANNMUIELT09ANTURATOUVRIS AT AUAIAYUBINANNY Y
LAgLANITINNYNUIBVDIANLNTTUITNIINYUUIBTENINUTENATINELTBIAUTURRYU
99453 fnasemfinnumagfsssuszninslssinaluafionduiuazyrradyyfdndduay
A v o ¢ U a & a
auq u1n wsrzaalmilulglunismanguinamianusuiingey eaRUsznoUveINITaLLEN
N158281ANUFENIY TINNUTOINTNOITOWUUNAUVDIFT
Tuunseluagladnuiadinnwvesragfsssuseninalsemaluafigiue1iu

2 adu Feagliinssiitmagisssussninslsenaidadedamaasdiidndundanngmung

'
o w A

FosAusuRngeUTessy uthlugnadeidadulssnudidyaglifnuisely

o

" Malcolm N. Shaw, International Law Fifth Edition, p. 128.

" magegnuesavigouiniluaf Boos v. Barry g “uiiuiueuihanizeuimiinausslovivesaurifives
FlunmsuiRmungruneszninassma sgslsimungunasivesngrsnessvitsussmaiuGowessgssmy”

10 Malcolm N. Shaw, International Law Fifth Edition, p. 144.

i,
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FaNa15131928ANUTURAYOUVRITTANUNY WAL TN I TENALBTAUEUNRUSTUAD
AwnwAagisssuszuinsUssmealuafifenfuenuuasyanadyuadndtuaudue
(31 funAn A.A. 2004) LazARA1TRVE ITHNTISAANNATNNINEIFANALRSITUTENIN
UszimAvasiuil 31 Sunaw a.a. 2004 TuafiieafuaniuiuasyaradyAlindiuaudue
(19 uns1Au A.A. 2009)

rouflyldfinnsaneazBenvasminnwimagAsssuseninsUszmaluafiieai
ﬂﬁaﬁmLLasqﬂﬂaﬁm%waLﬁﬂ%ﬁuﬂuguq ALUEULVRETUIEDE19ATIIY IIATANINYIAA
gRsssusEminUssndluafifeiuafeniuuasyanaduAdindfuaudug asutseentiu
2 atiu Tasatiuusnasfuniifefunisasifindvslunisdeansuasnisinsoriuyanadani
dndfuigniuny viognaudslilueudy viegnaruauiszuinsnisaufuaiegily
Uszinaansgeuiini ddlddonfidfivnnwimagissmsznineUssimaluafiieadiueniu
uavyanadyuAdindiuaudug (31 furau aa. 2004) Taglunmsmvosedusniiuszine
dndlminfunfiosfosdemagisssuseninuszimatonisazifindnslunisdearsuagnis
Ansovasdmuniunsgavendndlniuyanadyufdndiu aelduins 36 wiseudya
NFAIHUUIIPIIAUFUR LGNNI A.A. 1963 (the Vienna Convention on Consular
Relations of 24 April 1963 - VCCR) Lﬁ'amaqaﬁﬁmwiwwizL%ﬂlﬁﬁmsmdmuﬁmm
grunawmilondd Uurisdiction) uavdlesweUssmadndlnanunsasuiiald (Admissibility)
mayfssusgnindsumeidldfinnsanmudenialued  (Merits) Fsmagfsssusening
Uszinaldfasunvssiuluadliun nsazifinfusnsdlunisdearsuaznisindofuyana
dyvmdndiuaiglduins 36 wiseydygngalsuurinmiennuduiusninega a.6.
1963 lneiiussifugosfimagfsssusenineUsemaldfiansaunfe nsaziianisudadninig

v a [y

nsgaunuaradyridndiuiigniunu vegnaudsliludeud viegnaruauiiszninns

Y

aliupfglussmaansgaisnilaglddnt waznsliudelianiuiinisminigaves

[

Uszadndlnnsulaglidndy fagesypaadyudindiugniunu viegnaudaliludeudn
A U ! o a a U a ¥
vsegnAtuANiIsEritensanliuafotgyluussinaansyowini atelaung 36 (1)
wananifadiusziiunisldnguunsnasluliaenadesseninuaussasnvesoydyayings
Feuundeauduiusneniga A.A. 1963 a1uu1ng 36 (2) saisusziaunsliay

ANASEIMeYA (Diplomatic Protection) warUssiiuyanadeddyy1@ (Dual Nationality)
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wazUssifiugainevosdfininuaagfsssuseninessnaluaide naienenaiig
Fomeiimagfsssussnindssmaldnaniluduasezuuuiuini Ussimaanizeisnn
Aeeiin1siereandidenielaensiatsauaznunIuAinnwkaznsadnelndluaia
neluvesUssimaandgolnin (Review and Reconsideration) Suiiluiusnsdifidosinua
TneLgamufiimnnumagisssussrissmaasdoninnatulunanfiaugauns
Useinaanigousnifldldnevausdla dedfinnuimagfsssuseninalseinelunf
RenfueduazyanadamAdindiuaudug Tutuil 31 Tuan ar. 2004 @y wszilo

wauluaed a.e. 2008 TypradyAdindduiissauieavintuiildsunisiiansanuay

' '
=~

numuAminnwwasnsasnyndlueanigluveslssivaansgowing wasiidnafnian
maneluresszimaanizelinimdagiinssemsTinyanadauddindiuniud
nedeludfivnnumagisssuserinsUssmaluafifefuoiuuasyaaadnuaingfue
3uq (31 Twian a.a. 2004) TnefdslaldsunisRasawagnunudfininwwagnisadiny
Tmilumaneluresssimaanigowinias duiu Jadunglisamadndinduilesadse
mayRsssuseninlssmadnaduilovelimagisssusevinlssmainudfininyiang
yRsTINTENIUsEIMAvRsTURl 31 Tunau A 2004 Tuaiifeddueniuuazyanadami
Findfuaudun Wneluaiil 2 1 193eniin adSemeliinisienumfininumagfisssy
seyeUsEmAesiufl 31 flunew a.a. 2004 TuaiifeitueuazyaradyuAdingiuay
9uq (19 uns1AY A.A. 2009) JsmagRsTauszminalsumaldfiasaunisunsiuramamile
arneldnms 60 wissssuyymagdssmuszninsUszmaindudesdefinmitivady
YOULALAZAIINMUBVDIAANINY TnaaragRsssuseninsusewmenlaudsuszinuluns
finnsunisesdusznavirddefiniminiuogaufiaessnitasemadindlndudssine
av¥seuinmiold JsifeusufudeoinivludosnsBerslagnmsfiansanuas nuniud
fimnnwuaznsaslywluimugoniing 153 (9) vesmimnwmagisssusenitssemaly
A fueTiunazyaradguAdindiuaudug (31 flunau a.e. 2004) Tamagdsssy
seninvssmaildndnimnfissanaudeianiudigiiouiniiussmadnglnuag
Ussinaanigosnisisinnuiiuiuandeiu widsemadinglnflilfuanslimagisssu
sewinsUszmaiiufsssiiuiidudeinmlneiazas JoildmagRssaszninssnalsl
o1afuilesnimioseliinsfimnudinnwmagisssuseninasemaluaiifeiueniu
uavyanadnAindiuaudug (31 fuiew a.a. 2009) 16 uimagRsssusewinsssmanls
fnsandifleaiunfnvosssmadinglnlulssifunsazdanasnisiinsnvesmagfisssu

senInUseinaluduil 16 nsngIAu A.A. 2008  waznisasiliniusnsallunisidelgnainy
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Feralagni1siasukasnunIuaIfinInekaznisadnylniluaianieluvasUsene

Y] a | v o o a a i a Y}
a‘mii@l&liﬂqmqﬂﬂaﬁqu 153 (9) GU'ENﬂWWW']ﬂUWGUBQﬁ']aqmﬁiillizvn'mﬂizLWﬂIUﬂQLﬂgJ'}ﬂU

awuazyanadyIRlindiuaudu (31 fwieu a.a. 2004) Fedeulaasuliiuay

uANARIAIININWIAaeAsTIsEnIsszmalupfineiueniuuasyanadaywfdindiu

AUBUY 919 2 atu AerelUll

M1319% 3 HTUAMNTINVBIANWINYIARDIAUINS 2 Ty

ATNNINYIYDIANAEATITUTENIUSEINA
luadinganvardurnasynnadyyin
Windnuaudue (31 Junau A.A. 2004)

AMTANINYIY0IANAEATITUTENIUTEINA
TuadA159l9in15AAIUAINNINEI VDS
A1agAsITuTENINUssInAvasiudl 31
fiunau a.a. 2004 Tuadiieafusnduinas
ynnadwAindiuaudug (19 unsiAx
A.A. 2009)

1. 4IWSTANTTIAT?

1. 4IMTNISTIAT

2. WNBIUIRVDIAE

2. lWUABIUIRUDIAE

- MsiideinInsEningay

_usnsdiluieansfiansanuasnuniu
AAnIwLaznsaslnyl

- Wusnsaifiseuinnanisluszoziiand
ALV AU

3. NNSSUNDY

3. NSSUND9

4. MIazlilnuIngT 36 WiseudINgs
YURIIINIAUFUNUTN19NED A.A,

1963

4. A15aLLAANFININTNISTIATINVBIAIA
gRsIINIENINUTEMNAYDITUN 16 nIngIAY
A.A. 2008

5. MIMIANUANATENIYA

5. nisagilanusnsallunisiansulay
nuUMUAIRnIneIkazn1sasinylugludma
meluvesanizeniniaugentii 153 (9)
ATANIN1VRIAALATTINTENINNUTENATDS
Sufi 31 fuaw e 2004 Tuediientuend
mLLazqmaé’mwmaLﬁﬂ%ﬁuﬂuﬁuq

6. UAAREDIFRYY

7. AL E8781ANULELINELALNITRATITUN
LALNUNMIUAIANINY AN Nwlrdly
A1an8luYeIEansgoLs
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dloleuusziiunsag lunsiansanvesmagisssussninsUszmaluamineliuen

= Y] ad au o a v i va & a Yy v
amuazqmaawmmm%um 2 AALLAT W@N'WS"LWWQ'WMTIJ?SL@INGHQG] mu%ﬂmﬂ’amwu

ae19azLdun AaralUll
3.1 AfINEvaIagRsIsusznInsUsemaluafiieanuanIuiuazyanadyyfdngiu

AuBU9 (31 fluAx A.¢A. 2004)

3.1.1 daiasssdunduasiinvasnsiuiiesnfvesussmadindlndemagisssu
5¥NINUTEINA

Tufuil 9 unsAu A 2003 Sgunavesdszmedindlnldduiloasusfunsyuiu
NTUsRAIAYATITNIENIUTEMARD UTEWMAANITONITNT MelaNIng 40 155A 1 uns
STTUYNAIRLATTTUTENINUTLNA UALUINT 38 UWAMNYVDIARYAFTTUTENINNUTEINA LAY
nanvUssmaansgosn1iliinnsasilineydyyingaleunitnigauduiusnanaga
A.A. 1963 Lilosannid vt ivesssimaansgerudniliudedninnsnagaunyanadyyid
Sindruilegluuaulszns (death row) s 54 au TuiFesdnslunisdeasuasinsofuaniu
nsnensgavesUszmedndlnaiglduns 36 (1(b) witeudyyingeisuuiinme
Anwdsiussnsga e.e. 1963 Tngliidndrneuiiminianazgnands innsanafuasfivnne

v a

adlnyligninduusemnsiin uaznaainnisazdintuviliyanadaywfdndiulilaldansly
Y =2 ¥ v @ =\ % v [=3 al I3 1 ¥
nsindadntnaunEaveslsemadngln wasiiininaunsgavesUssinadnglnaldlaly
anslunisindeuiasianNusnwImenguuneunauyIfveIny Wedieinaslusainis
anfiuafaigylumanigluvesUsemaansgainsninig yanantainnisasiiauuvinli
Uszwmaindlnllanunsaldansvesnu avtiu 3 lnansveslsemadindlnlasuanudsnig
wazfanaliinAUEsIeLN ANV AL IREINT INDNAIeY
TuArievesusznalingln Uszimeindlnnaniniinainiuinvesuseine
a 1 = 1% Y o [ a f . . [ <@ [
avsgaLIsnT nandke Wnthiveswasguadneside (California) , uasguinda (Texas) , ua
$99auend (linois) , wasgen3loun (Arizona) , wasgeAuda (Arkansas) , wasgnassan
(Florida) , ua35Lu1191 (Nevada) , uasglelale (Ohio) , uasglanailawu (Oklahoma) , waz
wasglotsnau (Oregon) ledunu ANty fAansanafd drAininwkasnsadnuindulsenns
Finwnuaaadyamdndiulidesndy 54 au FapupRmartansngndnduussmsiinlusgh
na17 L IulaeINsEUINNTRTANARYRIYARETINATININY Wntvesansgeiuinilaila

a

U uRnuiusnsdlnielduns 36 (1(b) wiseudyyInTauleuundmeauduiusnig
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1 Y v A 1Y) a ' ) LY | )
n3ea A.f. 1963 Loy uaﬂﬁ]'mmf\]’mu'msuaqmzLwﬂamgaLmmlmﬂuimumaigmaimu

[

FuianaenUidsnisussimenudeneeguiismedonisasiineudyyingadeuu

! v [ v s

FeeAuduiusnIInega a.a. 19631 seldlduansbiuszimadndlndulalaiaydn

a

withfivesssmaanigouiniavgimsasidati’
SnieUssinaansselsnuazUssmadndlndanudadiuiidaudeiuludenis
ArkarMIldeudy NI IguuIIIMIEANNFURUSINIER A.A. 1963 11951 36 LNTTE
ﬁ’qgiﬁmﬁlzjLﬁuéh&fl,uﬁ'awauLsumLLazﬁﬂwmmaﬁw%mummw 36 FIUNIANUNUGVDIANI
Taglaidndn” (without delay) #28 sausadafimnudiufiunnseaiululsydiuiasnisderen
anudemeiiloUssinaanigeiniiinisasidndnivesaurivesuseimadnglnangle

Y] a v o ¢ 3
@Hﬁﬁl]}iyﬂﬂ?\?L'JEJuu"I'mﬂ'JEJﬂ'J"I@Jﬁ@JWUﬁVﬁQﬂQEjﬂ A.f. 1963

Uszinuludrflesvendndlindnusziiunisde yanadyufdndiuignandy
Y
9

o

aroqlumaveuaszliaunsaendesedineriunisasilindninelieudyayinalouwn

aa a

F1928ANUFNRUTNINIGE A.A. 1963 TALNT12INYNUIIIRI8n)nueITHTIAIN

¥

& = [ a 1 Y o 1 o 5% v v v !
mlugalungmnengluvesansgeusnldeyaalminguny isegresnlilaundesed

Y

AINENUUAIATUAY WAMULINTY 36 (2) WNBUAQINTIIEUUIIMEANNENTENNY
ndgda A.A. 1963 ua1 ngruneneluvesUszweansgowsnidedldlilina sgranudisieaiy
1 (3 Y a 1Y LY v 6 o = gl a
19U aeAT090 YA Y INTIIHUUIIAIBANUFURUEN NG A.A. 1963 YFeRUlIAUYIA

vosUseinedindlnagliendesedineniueudyqyinjadeuwrivheanuduiusninsga a.a.

o

1963 leilumavoinady wimavewasgndmsufiasnisBensiosainnisazidaeudya,
N3 38UUIIIMEANUAITUSININGS A.A. 1963 HuBLR frelsNaiteudayINTIieuu

LilanelmAndnstunugruwidannyaranviitosensasfeiiueaudyyingalsuunid

q

¥ U v 6 a 14 [ a = o
mgANENTUSININgEa A.e. 1963 usenTedlalumanigluveslseinmansgowsni 3o
TiaurfvesUssinadindlnldldsunisiBeremiema Jamavessguianalsveauszina

o a a Y L oo o 4
ﬁ%iﬁ@l&liﬂ?ﬁﬂﬁLﬁﬁﬂ'JEJLVGlNaULGUULWEJ’Jﬂu

@ = (Y]

memanaiavuall Uszinadin@lnlugiusiidunfveseudyayingaisuunime

9 9

s a v Y a

ANUFUTUENINIER A.A. 1963 uaziisarsiiensuiieafiunsdedunisseiudefininda

Usgnaveydyiniaieuu elatuileslsunAansgosnisenagfsssuseninelsenadn

] a 3

Usemeansgaiusninseyiasidiasanusnstlseninalsewe wasvaluiinisvaldideiewn

! International Court of Justice, Application Instituting Proceedings of Mexico (Mexico v. United Sates), 9
January 2003, p. 1, para. 1

z lbid., p. 1, para. 4.

’ lbid., p. 2, para. 5.

*Ibid., p. 4, para. 17.
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Uszimnadndln Gesussinmanigerninidunifveteydyy niaieuuritnennuduius

A7} q

a %

V19098 A.A. 1963 uazisansiaanivatuiinaniiguiieniu lngnsiesiostidende
N7 1 wiaisansdensuieiunistedunsseiudeinmasuseneveydyyngaieun

v v o ¢ 5
AMNIYAIUANNUTNINAIER A.A. 1963

3.1.2 4IM5115%3A512 (Provisional Measures)
Uszadndlnlddudilossuduniremagfsssuseninslszme uazldumsauilo
v a ] ~No X a Y ..
YaliM1agAsTINIENINUIENALAYU 1N TULTE9UI9INI5FIATII (Provisional  Measures)
° < a PRy & o A’ av o Py ¢
muresveslsewadinglinilausseneuniu yraadyuAdindiuns 3 au laud wewss
15uusld Auosls 1589un (Cesar Roberto Fierro Reyna) w1elsuusla lasly s1ued (Roberto
Moreno Ramos) uagigeasnala aasisd o1atasi (Osvaldo Torres Aguilera) AAanuLdes
a aa 1 = Y] qy v a [ a @ awv = al
MggnusemsTinnigludisiamnifeuivaniuasdll yraadyynfidndiuaudus an
aneAuniiaudsaiargnusssneudut a.a. 2003 wazdalinismvuaiuusensiinune
w90 Lsuusla uesls 1sdun (César Roberto Fierro Reyna) Tuduil 14 nua1wius a.e.

6 o o & St a a Aa a a '
2003 <UU YAAAYIY 3 ummmmLamngﬂﬂizmimmauwmaqmﬁiimzmwﬂizLwﬁ%

fienfinnwanuiieanuluad Fud1deuluninusesiugnidu (the condition of urgency)

a 1 b4

a Ao O & ) o7 Lo a c.!
DANRYRTITUTENINNUSLNALLAAII S 09UIMN15972A517e . wananddsdiauduldle

3

[
aaa

1 a o % a a N ' Y . . .
Tagdduanauduasiinanudemeilienaunlale (reparable prejudice) iseluandidl

o U aa é{ v 8
ANTNIRUAIUUTEATTINVULAD

o
Y =}

UszimedindladuginnisnsziivesUssimaanigowsniienisuansaiiudela

[

nianfilduszmstinyaeadyudindiufignasfindvs ameldeudygingadeuunivae
Asduiusanaga a.a. 1963 lWuda uaznsiasanlasdmifdeuimsduiudes
AgAw (grace) uarlaildiZesmengumune dsllinmaiBereoirafivmonnnmsazifinves
Fvhilvesssimaavigoudnmangldiusnsduesoudynngaisunindeanuduiug
UNINGIGRGR 1963

AALASTTUTENINUTENA AN TUINAII M1agRsTTuTENINUssmaliiund1ul

Aalulodnu (prima facie) neldnns 1 wisisaisideniuieanunsdsAunissziude

> lbid., p. 2, paras. 7-9.

¢ International Court of Justice, Case Concerning Avena and other Mexican Nationals (Mexico v. United

States of America), Request for the Indication of Provisional Measure, Order of 5 February 2003, p. 81, para. 11.
" bid., p. 84, para. 28.
¢ Ibid., p. 85, para. 34.
? Ibid., p. 84, para. 27.
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a = ) P A a 410 1Y) o
WWWW%QUﬁEﬂ@U@HﬁfQ@WﬂEQL’J'EluuqLWE]W?]']imqﬂﬂu LLagll']Wﬁﬂflisﬁjﬂiqﬁlﬂqﬁlimﬂqmiq 41

LI TUYYMAYATTINTENINUTEINA INAmagRsTTusEniaUssmaAliadunnsn1stiasn

q
[ (%

UATRFIA AN INYIAALATITUSENIUTEIMAnUdea el Asduniniigatinas i

WRRNATIAILINEnINTEYIMAzinAde e dVEveIRAIUAATUEN AaYRSITY

! o o Y Y ' Y o a 11
53'1/"3'N°U53LVIﬂﬁa']ln3ﬂ§jﬂqaﬂuqmiﬂqisﬁjﬂs']'ﬂ,@l'ﬂ'Uﬂ']qﬂqaﬂglﬂﬁﬁquqﬂwq

[

mewaniideyausingdemagisssuszninaUszmaluaiildn yaradyufdndiu
79 3 AU lolnueleens 1suusla Aiesls 1sdun (César Roberto Fierro Reyna) wialsiusie
T35l 57ued (Roberto Moreno Ramos) Lagungpadinaln osisd 91alasn (Osvaldo

Torres Aguilera) fiandeaazgnusemstinluiiounasisiiviengludnlifieing uas

NsUsEsTIntuenRazinAnudsmeneanslag Noraavilunaanmanduvesrianielu

YosUszinAansgalsnwoUszmadndinlaglionauiluld dslumagfsssuszninaUszme

a o w 1 6

Qll 2 a 192, O = 9 vl Y] A v
JUANENIN mqﬂﬁﬂ’]UﬂqimﬂﬂﬁgLV]ﬁL@Jﬂ?jIﬂI@i@Q?J@@J']uu ﬁ]ﬁiﬁﬂﬂqmiﬂqﬁﬂnﬂiqﬁLwaﬂuﬂiaﬂ

a a ! 5 1 a U 12
ANSLUAUY ANUNINSGT 41 LL%Qﬁﬁiiﬁéﬁyﬂ’mQmﬁiimiﬁﬁ’mﬂﬂiﬁL‘Vlﬂ

=a))}

I o o [ a & awv = aa o J @ a &

widmivypRadyyAdndiuaudue NlsetenuAiiesreslssnednglniy
= v d’j [ 1 1 Y 1 a L% G’Jj 4 % 1Y
fawdinlunanilavedluwaudsems wililddanugiduidgiiuyanans 3 999U widmn
A1aERsTINIENINNUsEImAllan anmLgaNiasliidwnsn1stansnelaunns 41 wi
STTUYNAREFASTINTENIUTEIMANEINUYARAIMATY ABuUAMAgAsTTNTENINUTHNADL
Ao a Ao ey v A A 1w oaqy vy v 13
fanfimnwiluedidnila mnidiReuleanugnidussiiunsnlanga1ilitedu

mewsNananua mameasiuduendun

. JAEIINTNISTIAT

(a) ansgaunisisanszyinsynuasmsns e liiuladnuewens Tsuusld #
wasls 158U (César Roberto Fierro Reyna) wialsuusla Tuislu s7sea (Roberto Moreno
Ramos) Lazu188eaINala naslsa 813l (Osvaldo Torres Aguilera) a¢liignusensdin
UNIIPNAALAAANINHINIUNTEUIUNA T VOIAAT ;

(b) $3UNaNa1NTBENITRLUTNIABIVBNNAINIATNTNNNINTNSHAFaN e TNl

' ' 1%
o o o I

UURnumdasnsnisiingidl

* Ibid., p. 87, para. 42.
! International Court of Justice, Passage through the Great Belt (Finland v. Denniark), Provisional
Meusures, Order of 29 July 1991, p. 17, para. 23

2 International Court of Justice, Case Concerning Avena and other Mexican Nationals (Mexico v. United

States of America), Request for the Indication of Provisional Measure, Order of 5 February 2003, p. 91, para. 55.
" Ibid., p. 91, para. 56
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I Faduin auniimaaziidfinineluaid madiaseuaseuieruiiiugiiuy
voafdanmsmdansmi

feiu viniiragRsssuseihassmaiinnsanndrdiaonunisaifianiduiseou
oghafivsmelunsdivesyaradyrfdindiusis 3 au magfsssussvieUssmaiiddunely

Fosidwnasnistinsreansgewsnili “hunsmsmnuiasnisidnduiieliiula” 91

a o

Wvthvesanszesismiieitechivssmsgiemineunmagfsssuseninaseinaaziia

a PRI 15
WW’]ﬂ‘ls}’mW]Ejﬂ

3.1.3 1WAITUIAANA

& a

ARLNEIUDIU AL AU YIAEINTAUALBUY AaYRTITLTENINNUTENANE 1IN A
fwpgrwnalunisiinsanmuieanuluad magisssuszninuszweiussiuiiloswes
Uszwadin@lniuanaiiobimagfsssuseninsUssmeiiuin luafiieatueniuiwazunna

dyvfdndiuaudug dnguunessninslssmeed 2 atuilieidesluseuundiuiaea

meldsssuygymanfsssuseninslsenadn Ussimeanigowsnuiusgnavesidansdensu

9

a =

NeiunsUaAuNIsseiuteinndaUsenauesudyyINFREUNT LagtainImAnduuIIn

nsAnuwazn1sUTUlgaudunInaleuuIIIeANENTLUENaNIga A.A. 1963

q q

luFesundiuana Yseinaansgesniliudvinmagisssuseninssemnalidiug

grunlunisiiansandileswestssmadndlnfivelimagfsssusesninsUssmaiiarsande

[

AnmagIfunsinunsonsUSuldeudyyIn T IEUU I P8R NLENRUEN NS A,

OIQJ 14 I o w L

16 [ < a @ a A o [
1963 kAUSLNALNDINNLANLALTIADAIAAAIUTULS DI UNDIUNIAIALALNITS UNIVD 4

“ Ibid., p. 91-92, para. 59.

(I. Indicates the following provisional measures:

(@) The United States of America shall take all measures necessary to ensure that Mr. César Roberto
Fierro Reyna, Mr. Roberto Moreno Ramos and Mr. Osvaldo Torres Aguilera are not executed pending final
judgment in these proceedings;

(b) The Government of the United States of America shall inform the Court of all measures taken in
implementation of this Order.

I I . Decides that, until the Court has rendered its final judgment, it shall remain seised of the matters
which form the subject of this Order.)

® International Court of Justice, Case Concerning Avena and other Mexican Nationals (Mexico v. United
States of America), Merits, Judgment of 31 March 2004, p. 17, para. 3 (...It further decided that, "until the Court has

rendered its final judgment, it shall remain seised of the matters" which formed the subject of that Order.)

1 Ibid., p. 30, para. 26. (The United States contends that the Court lacks jurisdiction to decide many of
Mexico's claims, inasmuch as Mexico's submissions in the Memorial asked the Court to decide questions which do
not arise out of the interpretation or application of the Vienna Convention, and which the United States has

never agreed to submit to the Court.)
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Y Ibid., p. 28, para. 23. (...In the present case the Memorial of Mexico was filed on 23 June 2003; the
objections of the United States to jurisdiction and admissibility were presented in its Counter-Memorial, filed on 3
November 2003, more than four months later)

® Ibid., p. 29, para. 24. (..However, apart from such circumstances, a party failing to avail itself of the
Article 79 procedure may forfeit the right to bring about a suspension of the proceedings on the merits, but can
still argue the objection along with the merits. That is indeed what the United States has done in this case; and,
for reasons to be indicated below, many of its objections are of such a nature that they would in any event
probably have had to be heard along with the merits. The Court concludes that it should not exclude from
consideration the objections of the United States to jurisdiction and admissibility by reason of the fact that they

were not presented within three months from the date of filing of the Memorial)
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v Ibid., p. 28-33, paras. 22-35. (The Court would recall that its jurisdiction in the present case has been
invoked under the Vienna Convention and Optional Protocol to determine the nature and extent or the
obligations undertaken by the United States towards Mexico by becoming party to that Convention... The Court is
unable to uphold the contention of the United States that, as a matter of jurisdiction, it is debarred from
enquiring into the conduct of criminal proceedings in United States courts.)

% Ibid., p. 30, para. 27. (By its first jurisdictional objection, the United States suggested that the
Memorial is fundamentally addressed to the treatment of Mexican nationals in the federal and state criminal
justice systems of the United States, and the operation of the United States criminal justice system as a whole. It
suggested that Mexico's invitation to the Court lo make what the United States regards as "far-reaching and
unsustainable
findings concerning the United States criminal justice systems" would be an abuse of the Court's jurisdiction. At
the hearings, the United States contended that Mexico is asking the Court to interpret and apply the treaty as if it
were intended principally to govern the operation of a State's criminal justice system as it affects foreign

nationals.)
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. Ibid., p. 30, para. 28. (The Court would recall that its jurisdiction in the present case has been invoked

under the Vienna Convention and Optional Protocol to determine the nature and extent or the obligations

undertaken by the United States towards Mexico by becoming party to that Convention. If and so Tar as the

Court may find that the obligations accepted by the parties to the Vienna Convention included commitments as

to the conduct of their municipal courts in relation to the nationals of other parties, then in order to ascertain

whether there have been breaches of the Convention, The Court must be able to examine the actions of those

courts in the light of international law. The Court is unable to uphold the contention of the United States that, as

a matter of jurisdiction, it is debarred from enquiring into the conduct of criminal proceedings in United States

courts. How far it may do so in the present case is a matter for the merits. The first objection of the United States

to jurisdiction cannot therefore be upheld.)
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- lbid., p. 31, para. 29. (..The United States pointed out that Article 36 of the Vienna Convention

"creates no obligations constraining the rights of the United States to arrest a foreign national”; and that similarly
the "detaining, trying, convicting and sentencing" of Mexican nationals could not constitute breaches of Article 36,
which merely lays down obligations of notification, The United States deduced from this that the matters raised
in Mexico's first submission are outside the jurisdiction of the Court under the Vienna Convention and the
Optional Protocol.)

2 Ibid., p. 32, para. 30. (...Consequently, in the contention of Mexico, "the integrity of these proceedings
has been hopelessly undermined, their outcomes rendered irrevocably unjust". For Mexico to contend, on this
basis, that not merely the failure to notify, but the arrest, detention, trial and conviction of its nationals were
unlawful is to argue in favour of a particular interpretation of the Vienna Convention. Such an interpretation may
or may not be confirmed on the merits, but is not excluded from the jurisdiction conferred on the Court by the
Optional Protocol lo the Vienna Convention. The second objection of the United States to jurisdiction cannot

therefore be upheld.)
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# Ibid., p. 33, para. 32. (The United States objects that so to require specific acts by the United States in

its municipal criminal justice systems would intrude deeply into the independence of its courts; and that for the
Court to declare that the United States is under a specific obligation to vacate convictions and sentences would
be beyond its jurisdiction. The Court, the United States claims, has no jurisdiction to review appropriateness of
sentences in criminal cases, and even less to determine guilt or innocence, matters which only a court of criminal
appeal could go into.)

» lbid., p. 33, para. 34. (For the same reason as in respect of the second jurisdictional objection, the
Court is unable to uphold the contention of the United States that, even if the Court were to find that breaches
of the Vienna Convention have been committed by the United States of the kind alleged by Mexico, it would still
be without jurisdiction to order restitutio in integrum as requested by Mexico. The Court would recall in this
regard, as it did in the LaGrand case, that, where jurisdiction exists over a dispute on a particular matter, no
separate basis for jurisdiction is required by the Court in order to consider the remedies a party has requested for
the breach of the obligation (I. C.J. Reports 2001, p. 485, para. 48). Whether or how far the Court may order the
remedy requested by Mexico are matters to be determined as part of the merits of the dispute. The third

objection of the United States to jurisdiction cannot therefore be upheld.)
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% Ibid., p. 33, para. 35. (The Fourth and last jurisdictional objection of the United States is that "the
Court lacks jurisdiction to determine whether or not consular notification is a 'human right', or to declare
fundamental requirements of substantive or procedural due process". As noted above, it is on the basis of
Mexico's contention that the right to consular notification has been widely recognized as a fundamental due
process right, and indeed a human right, that it argues that the rights of the detained Mexican nationals have
been violated by the authorities of the United States, and that they have been "subjected to criminal proceedings
without the fairess and dignity to which each person is entitled".)
7 bid. (..The Court observes that Mexico has presented this argument as being a matter of
interpretation of Article 36, paragraph 1 (b), and therefore belonging to the merits. The Court considers that this is
indeed a question of interpretation of the Vienna Convention, Tor which it has jurisdiction ; the fourth objection
of the United States to jurisdiction cannot therefore be upheld.)

% Ibid., p. 34, para. 37.
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2 |bid. (The first abjection under this head is that "Mexico's submissions should be found inadmissible

because they seek to have this Court Function as a court of criminal appeal” there is, in the view of the United

States, "no other apt characterization of Mexico's two submissions in respect of remedies".)

** Ibid. (The Court notes that this contention is addressed solely to the question of remedies. The

United States does not contend on this ground that the Court should decline jurisdiction to enquire into the

question of breaches of the Vienna Convention at all, but simply that, if such breaches are shown, the Court

should do no more than decide that the United States must provide "review and reconsideration" along the lines
indicated in the Judgment in. the LaGrand case (1.C.J. Reports 2001, pp. 513-514, para. 125). The Court notes that
this is a matter of merits. The first objection of the United States to admissibility cannot therefore be upheld.)
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. Ibid., p. 34, para. 38. (The Court now turns to the objection of the United States based on the rule of

exhaustion of local remedies. The United States contends that the Court "should find inadmissible Mexico's claim
lo exercise its right of diplomatic protection on behalf of any Mexican national who has failed to meet the
customary legal requirement of exhaustion of municipal remedies". It asserts that in a number of the cases the
subject of Mexico's claims, the detained Mexican national, even with the benefit of the provision of Mexican
consular assistance, failed to raise the alleged non-compliance with Article 36, paragraph 1, of the Vienna
Convention at the trial. Furthermore, it contends that all of the claims relating to cases referred to in the Mexican
Memorial are inadmissible because local remedies remain available in every case. It has drawn attention to the
fact that litigation is pending before courts in the United States in a large number of the cases the subject of
Mexico's claims and that, in those cases where judicial remedies have been exhausted, the defendants have not
had recourse to the clemency process available to them; from this it concludes that none of the cases "is in an

appropriate posture for review by an international tribunal”.)
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2 lbid., p. 35, para. 39. (...It concludes that the available judicial remedies are thus ineffective. As for
clemency procedures, Mexico contends that they cannot count for purposes of the rule of exhaustion of local
remedies, because they are not a judicial remedy.)

» Ibid., p. 35, para. 40. (..It would further observe that violations of the rights of the individual under
Article 36 may entail a violation of the rights of the sending State, and that violations of the rights of the latter
may entail a violation of' the rights of the individual. In these special circumstances of interdependence of the
rights of the State: and of individual rights, Mexico may, in submitting a claim in its own name, request the Court
to rule on the violation of rights which it claims to have suffered both directly and through the violation of
individual rights conferred on Mexican nationals under Article 36, paragraph 1 (b). The duty to exhaust local
remedies does not apply to such a request. Further, for reasons just explained, the Court does not find it
necessary to deal with Mexico's claims of violation under a distinct heading of diplomatic protection. Without
needing to pronounce at this juncture on the issues raised by the procedural default rule, as explained by Mexico
in paragraph 39 above, the Court accordingly finds that the second objection by the United States lo admissibility
cannot be upheld.)
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* Ibid. (...the United States contends that in its Memorial Mexico had failed 10 establish that it may
exercise diplomatic protection based on breaches of Mexico's rights under the Vienna Convention with respect to
those of its nationals who are also nationals of the United States. The United States regards it as an accepted
principle that, when a person arrested or detained in the receiving State is a national of that State, then even if
he is also a national of another State party to the Vienna Convention...)

* Ibid., p. 36, para. 41. (...Article 36 has no application, and the authorities or the receiving Slate are not
required to proceed as laid down in that Article; and Mexico has indicated that, Tor the purposes of the present
case it does not contest that dual nationals have no right to be advised of their rights under Article 36.)

% Ibid., p. 37, para. 42 (...the question of dual nationality is not one of admissibility, but of merits. A
claim may be made by Mexico of breach of Article 36 of the Vienna Convention in relation to any of its nationals,
and the United States is thereupon free to show that, because the person concerned was also a United States
national, Article 36 had no application to that person, so that no breach of treaty obligations could have
occurred. Furthermore, as regards the claim to exercise diplomatic protection, the question whether Mexico is
entitled to protect a person having dual Mexican and United States nationality is subordinated to the question
whether, in relation to such a person, the United States was under any obligation in terms of Article 36 of the
Vienna Convention. It is thus in the course of its examination of the merits that the Court will have to consider
whether the individuals concerned, or some of them, were dual nationals in law. Without prejudice to the
outcome of such examination, the third objection of the United States to admissibility cannot therefore be
upheld.)
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MuunszezIaniila (1.CJ. Reports 1992,
pp. 253-254, para. 32)
Tuadiaaghsssusenineszineld
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LASgfignna1IM (Respondent State) 30l
(fact)
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(applicable law) (ibid, p. 255, para. 36) Wé
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. Ibid., p. 37, para. 43 (..the fourth objection advanced by the United States to the admissibility of
Mexico's claims: the contention that "The Court should not permit Mexico to pursue a claim against the United

States with respect to any individual case where Mexico had actual knowledge of a breach of the Vienna

Convention] but failed to bring such breach to the attention of the United States or did so only after

considerable delay."...)
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(I.C.J. Reports 2001, p. 489, para. 63)
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g [ a Y @V va
9N9Ea A.6. 1963 U Sgnnaianatenledl

a va < [

n1sufURnuauduuinsgiu wagldidu
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(Consular relations) faNFNRAEATITUTENIN
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* Ibid., p. 37, para. 44 (As the Court observed in the case of Certain Phosphate lands in Nauru (Nauru v.
Australia), "delay on the part of a claimant State may render an application inadmissible", but "international law
does not lay down any specific time-limit in that regard" (I. C. J. Reports 1992, pp. 253- 254, para. 32). In that case
the Court recognized that delay might prejudice the respondent State "with regard to both the establishment of
the facts and the determination of the content of the applicable law" (ibid, p. 255, para. 36), but it has not been
suggested that there is any such risk of prejudice in the present case. So far as inadmissibility might be based on
an implied waiver of rights, the Court considers that only a much more prolonged and consistent inaction on the
parl of Mexico than any that the United States has alleged might be interpreted as implying such a waiver.
Furthermore, Mexico indicated a number of ways in which it brought to the attention of the United States the
breaches which it perceived of the Vienna Convention. The fourth objection of the United States to admissibility
cannot therefore be upheld.)

* Ibid., p. 38, para. 45. (..The United States contends that, in accordance with basic principles of
administration of justice and the equality of States, both litigants are to be held accountable to the same rules of
international law. The objection in this regard was presented in terms of the interpretation of Article 36 of the
Vienna Convention, in the sense that, according to the United States, a treaty may not be interpreted so as to
impose a significantly greater burden on any one party than the other (Diversion of Water from the Meuse,
Judgment, 1937, P. C. I. J., Series A IB, No. 70, p. 20).)
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3.2.1.1 A15NIIIAAYBIUTENAGNIFALNINLAENITALIANINGT 36 WHid
AUHYITINANUTUAUTNINIGS A.A. 1963 T19781509N158081TMaTNITARGBAUAY
YIRVDITFAE

9 U

\H9991NM1IRATUIAATRIAALASTTUTENINUsEWAlUAR I LAz UARS
dyrmdndiuaudue magfsssuszninuszmalafiansanisesdusznaunsnssiiinues
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“ Ibid., p. 38, para. 47. (The Court would recall that it is in any event essential to have in mind the
nature of the Vienna Convention. It lays down certain standards to be observed by all States parties, with a view
lo the "unimpeded conduct of consular relations”, which, as the Court observed in 1979, is important in present-
day international law "in promoting the development of friendly relations among nations, and ensuring protection
and assistance for aliens resident in the territories of other States" (United States Diplomatic and Consular Staff in
Tehran (United States of America v. Iran}, Provisional Measures, Order of 15 December 1979, I. C.J. Reports 1979,
pp. 19-20, ,para. 40). Even if it were shown, therefore, that Mexico's practice as regards the application of Article
36 was not beyond reproach, this would not constitute a ground of objection to the admissibility of Mexico's
claim. The fifth objection of the United States to admissibility cannot therefore be upheld.)
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" Ibid., p. 39, para. 49. (In its final submissions Mexico asks the Court to adjudge and declare that,

"the United States of America, in arresting, detaining, trying, convicting, and sentencing the 52 Mexican
nationals on death row described in Mexico's Memorial, violated its international legal obligations to Mexico, in its
own right and in the exercise of its right to diplomatic protection of its nationals, by failing to inform, without
delay, the 52 Mexican nationals after their arrest of their right to consular notification and access under Article 36
(1) (h) of the Vienna Convention on Consular Relations, and by depriving Mexico of its right to provide consular
protection and the 52 nationals' right to receive such protection as Mexico would provide under Article 36 (1) (a)
and (c) of the Convention".)
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* Ibid., p. 40, para. 52. (Thus two major issues under Article 36, paragraph 1 (b), that are in dispute
between the Parties are, first, the question of the nationality of the individuals concerned ; and second, the
question of the meaning to be given to the expression "without delay". The Court will examine each of these in
turn.)

© Ibid., p. 43, para. 61. (The Court thus now turns to the interpretation of Article 36, paragraph 1 (b),
having found in paragraph 57 above that it is applicable to the 52 persons listed in paragraph 16. It begins by
noting that Article 36, paragraph 1 (b), contains three separate but interrelated elements: the right of the
individual concerned lo be informed without delay of his rights under Article 36, paragraph 1 (b) ; the right of the
consular post to be notified without delay of the individual's detention, if he so requests; and the obligation of
the receiving State to forward without delay any communication addressed to the consular post by the detained
person.)

“ Ibid., p. 43, para. 63. (Precisely when this may occur will vary with circumstances. The United States
Department of State booklet, Consular Notification and Access — Instructions for Federal, Stale und Local Law
Enforcement and Other Officials Regarding Foreign Nationals in the United States and the Rights of Consular
Officials EQ Assist Them, issued to Federal, state and local authorities in order to promote compliance with
Article 36 of the Vienna Convention points out in such cases that: "most, but not all, persons born outside the

United States are not [citizens]. Unfamiliarity with English may also indicate foreign nationality.")
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® Ibid., p. 44, para. 64. (The Court appreciates that in the United States the language that a person
speaks, or his appearance, does not necessarily indicate that he is a foreign national. Nevertheless, and
particularly in view of the large numbers of foreign nationals living in the United States, these very circumstances
suggest that it would be desirable for enquiry routinely to be made of the individual as to his nationality upon his
detention, so that the obligations of the Vienna Convention may be complied with.)

46 lbid., p. 48, para. 83. (The Court now addresses the question of the proper interpretation of the
expression "without delay" in the light of arguments put to it by the Parties. The Court begins by noting that the
precise meaning of "without delay", as it is to be understood in Article 35, paragraph 1 (b), is not defined in the
Convention. This phrase therefore requires interpretation according to the customary rules of treaty interpretation
reflected in Articles 31 and 32 of the Vienna Convention on the Law of Treaties.)

“ Ibid., p. 48, para. 83. (The Court thus finds that "without delay" is not necessarily to be interpreted as
"immediately" upon arrest. It further observes that during the Conference debates on this term, no delegate
made any connection with the issue of interrogation. The Court considers that the provision in Article 36,
paragraph | (b), that the receiving Stale authorities "shall inform the person concerned without delay of his rights"
cannot be interpreted to signify that the provision of such information must necessarily precede any

interrogation.)
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* Ibid. (The Court finds that the duty upon the detaining authorities to give the Article 36, paragraph 1
(b), information to the individual arises once it is realized that the person is a foreign national, or once there are
grounds to think that the person is probably a foreign national.)

* lbid., p. 49, para. 87. (The Court thus finds that "without delay" is not necessarily to be interpreted as
"immediately" upon arrest. It further observes that during the Conference debates on this term, no delegate
made any connection with the issue of interrogation. The Court considers that the provision in Article 36,
paragraph | (b), that the receiving Stale authorities "shall inform the person concerned without delay of his rights"
cannot be interpreted to signify that the provision of such information must necessarily precede any
interrogation, so chat the commencement of interrogation before the information is given would be a breach of
Article 36.)

% Ibid., p. 50, para. 90. (The Court accordingly concludes that, with respect to each of the individuals
listed in paragraph 16, with the exception of Mr. Salcido (case No. 22; see paragraph 74 above), the United States
has violated its obligation under Article 36, paragraph 1 (b), of the Vienna Convention to provide information to

the arrested person.)

> International Court of Justice, Case Concerning Avena and other Mexican Nationals (Mexico v. United

States of America), Merits, Judgment of 31 March 2004, Separate Opinion of Judge Tomka, p. 97, para. 14 (I have

misgivings as to the interpretation by the Court of Article 36, paragraph 1 (6). According to that interpretation,
which is set out in paragraph 63 of the Judgment, the obligation under this subparagraph to provide information
to the individual arises only once it is realized by the arresting authorities that the person is a foreign national, or
once there are grounds to think that person is probably a foreign national | consider that person is probably a

foreign national.)
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Juarez (AAKUELAY 10) WAy ARYBNUIYLERUIULAY Hernandez (ARVUNELaY 34)

- Ibid., p. 97, para. 16 (Knowledge of the facts plays no role, either in respect of the
existence or applicability of the obligation to provide information under Article 36, paragraph 1 (b), or in respect
of the violation of that obligation. Ignorance is not circumstance precluding wrongfulness. lgnorantia non excusat.
The State authorities must show due diligence in the exercise of their powers, and there is nothing to prevent
them from making enquiry, as soon as the arrest is made, in regard to the nationality of the person detained. If
that person claims to be a national of the country in which he has been arrested, he can no longer rely on the
fact that he was not informed of his rights under Article 36, paragraph 1, of the Vienna Convention. Informing a
person in custody that the Vienna Convention accords him certain rights if he is a national of another State is
undoubtedly the best way of avoiding any breach td' the obligations incumbent upon the authorities of the
receiving State under Article 36)

> Ibid., p. 54, para 106(2). (that the United States committed breaches of the obligation incumbent
upon it under Article 36, paragraph 1 (b) to notify the Mexican consular post of the detention of the Mexican

nationals listed in subparagraph (1) above, except in the cases of Mr. Juarez (No. 10) and Mr. Hernandez (No. 34);)
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1963

> Ibid., p. 54, para 106(3). (that by virtue of its breaches of Article 36, paragraph 1 (b), as described in
subparagraph (2) above, the United States also violated the obligation incumbent upon it under Article 36,
paragraph 1 (a), of the Vienna Convention to enable Mexican consular officers to communicate with and have
access to their nationals, as well as its obligation under paragraph 1 (c) of that Article regarding the right of
consular officers to visit their detained nationals;)

> lbid., p. 54, para 106(4). (that the United States, by virtue of these breaches of Article 36, paragraph 1

(b), also violated the obligation incumbent upon it under paragraph 1 (c) of that Article to enable Mexican
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consular officers to arrange for legal representation of their nationals in the case of the following individuals:
Avena (case No. 1), Ayala (case No. 2), Carrera (case No. 4), Contreras (case No. 5), Gomez (case No. 8), Lopez
(case No. 11), Lupercio (case No. 12), Maciel (case No. 13), Manriquez (case No. 14), Fuentes (case No. 15),
Martinez (case No. 16), Ochoa (case No. 18), Parra (case No. 19), Salazar (case No. 21), Tafoya (case No. 24), Valdez
(case No. 25), Vargas (case No. 26), Alvarez (case No. 30), Fierro (case No. 31), Garcia (case No. 32), Ibarra (case No.
35), Leal (case No. 36), Maldonado (case No. 37), Medellin (case No. 38), Moreno (case No. 39), Plata (case No. 40),
Regalado (case No. 43), Arias (case No. 44), Caballero (case No. 45), Flores (case No. 46), Fong (case No. 48), Pérez
(case No. 51), Loza (case No. 52) and Torres (case No. 53).)

% Ibid., p. 42, para 58. (Mexico asks the Court to find that “the obligation in Article 36, paragraph 1, of

the Vienna Convention requires notification of consular rights and a reasonable opportunity for consular access
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before the competent authorities of the receiving State take any action potentially detrimental to the foreign

national’s rights”.)

> Ibid., p. 42-43, para 60. (The United States claims that Mr. Solache (case No. 47) was informed of his
rights under the Vienna Convention some seven months after his arrest. The United States further claims that

many of the persons concerned were of United States nationality and that at least seven of these individuals
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“appear to have affirmatively claimed to be United States citizens at the time of their arrest”. These cases were

said to be those of Avena (case No. 1), Ayala (case No. 2), Benavides (case No. 3), Ochoa (case No. 18), Salcido

(case No. 22), Tafoya (case No. 24), and Alvarez (case No. 30). In the view of the United States no duty of consular

information arose in these cases. Further, in the contention of the United States, in the cases of Mr. Ayala (case

No. 2) and Mr. Salcido (case No. 22) there was no reason to believe that the arrested persons were Mexican

nationals at any stage; the information in the case of Mr. Juarez (case No. 10) was given “without delay”.)
o Ibid., p. 42, para 59. (Mexico contends that, in each of the 52 cases before the Court, the United

States failed to provide the arrested persons with information as to their rights under Article 36, paragraph 1 (b),

“without delay”. It alleges that in one case, Mr. Esquivel (case No. 7), the arrested person was informed, but only

some 18 months after the arrest, while in another, that of Mr. Juarez (case No. 10), information was given to the

arrested person of his rights some 40 hours after arrest. Mexico contends that this still constituted a violation,

because “without delay” is to be understood as meaning “immediately”, and in any event before any

interrogation occurs. Mexico further draws the Court’s attention to the fact that in this case a United States court

found that there had been a violation of Article 36, paragraph 1 (b), and claims that the United States cannot

disavow such a determination by its own courts. In an Annex to its Memorial, Mexico mentions that, in a third

case (Mr. Ayala, case No. 2), the accused was informed of his rights upon his arrival on death row, some four years

after arrest. Mexico contends that in the remaining cases the Mexicans concerned were in fact never so informed

by the United States authorities.)
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0 Ibid., p. 55, para. 107. (In its third final submission Mexico asks the Court to adjudge and declare that
"the United States violated its obligations under Article 36 (2) of the Vienna Convention by failing to provide
meaningful and effective review and reconsideration of convictions and sentences impaired by a violation of
Article 36 ()"

o Ibid., p. 55, para. 109 (In this connection, Mexico has argued that the United States "By applying
provisions of its municipal law to defeat or foreclose remedies for the violation of rights conferred by Article 36 —
thus failing to provide meaningful review and reconsideration of severe sentences imposed in proceedings that
violated Article 36 has violated, and continues to violate, the Vienna Convention.")

¢ lbid., p. 56, para. 111. (The “procedural default” rule in United States law has already been brought
to the attention of the Court in the LaGrand case. The following brief definition of the rule was provided by
Mexico in its Memorial in this case and has not been challenged by the United States: “a defendant who could

have raised, but fails to raise, a legal issue at trial will generally not be permitted to raise it in future proceedings,
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on appeal or in a petition for a writ of habeas corpus”. The rule requires exhaustion of remedies, inter alia, at the
state level and before a habeas corpus motion can be filed with federal courts. In the LaGrand case, the rule in
question was applied by United States federal courts; in the present case, Mexico also complains of the

application of the rule in certain state courts of criminal appeal.)

® International Court of Justice, LaGrand Case (Germany v. United States of America), Merits, Judgment
of 27 June 2001, p. 497, para. 90. (Turning now to the "procedural default" rule, the application of which in the
present case Germany alleges violated Article 36, paragraph 2, the Court emphasizes that a distinction must be
drawn between that rule as such and its specific application in the present case. In itself, the rule does not
violate Article 36 of the Vienna Convention. The problem arises when the procedural default rule does not allow
the detained individual to challenge a conviction and sentence by claiming, in reliance on Article 36, paragraph 1,
of the Convention, that the competent national authorities failed to comply with their obligation to provide the
requisite consular information "without delay", thus preventing the person from seeking and obtaining consular
assistance from the sending State.)

o International Court of Justice, Case Concerning Avena and other Mexican Nationals (Mexico v. United
States of America), Merits, Judgment of 31 March 2004, p. 57, para. 113. (The Court will return to this aspect
below, in the context of Mexico’s claims as to remedies. For the moment, the Court simply notes that the

procedural default rule has not been revised, nor has any provision been made to prevent its application in cases
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where it has been the failure of the United States itself to inform that may have precluded counsel from being in
a position to have raised the question of a violation of the Vienna Convention in the initial trial. It thus remains
the case that the procedural default rule may continue to prevent courts from attaching legal significance to the
fact, inter alia, that the violation of the rights set forth in Article 36, paragraph 1, prevented Mexico, in a timely
fashion, from retaining private counsel for certain nationals and otherwise assisting in their defence. In such cases,
application of the procedural default rule would have the effect of preventing “full effect [from being] given to
the purposes for which the rights accorded under this article are intended”, and thus violate paragraph 2 of
Article 36. The Court notes moreover that in several of the cases cited in Mexico’s final submissions the
procedural default rule has already been applied, and that in others it could be applied at subsequent stages in
the proceedings. However, in none of the cases, save for the three mentioned in paragraph 114 below, have the
criminal proceedings against the Mexican nationals concerned already reached a stage at which there is no further
possibility of judicial re-examination of those cases; that is to say, all possibility is not yet excluded of “review
and reconsideration” of conviction and sentence, as called for in the LaGrand case, and as explained further in
paragraphs 128 and following below. It would therefore be premature for the Court to conclude at this stage
that, in those cases, there is already a violation of the obligations under Article 36, paragraph 2, of the Vienna
Convention.)

* Ibid., p. 57, para. 114. (...the Court notes that in the case of three Mexican nationals, Mr. Fierro (case
No. 311, Mr. Moreno (case No. 391, and Mr. Torres (case No. 53), conviction and sentence have become final.
Moreover, in the case of Mr. Torres the Oklahoma Court of Criminal Appeals has set an execution date (see
paragraph 21 above, in fine). The Court must therefore conclude that, in relation to these three individuals, the
United States is in breach of the obligations incumbent upon it under Article 36, paragraph 2, of the Vienna

Convention.)
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% Steven M. Novak, “Everyone Knows Medellin; Has Anyone Heard of O’Brien? Reconciling the United
States and the International Community by Amending the VCCR,” John Marshall Law Review 43,3 (2010): 820.

o International Court of Justice, Case Concerning Avena and other Mexican Nationals (Mexico v. United
States of America), Merits, Judgment of 31 March 2004, Separate Opinion of Judge Ad Hoc Sepulveda, p. 108,
para. 27. (It is generally accepted by the Court that the procedural default rule represents a bar to obtain a

remedy in respect of the violation of the rights contained in the Vienna Convention Thus Mexico's claims cannot



109

A15799 7 aguusznwieatunisTdnguunenielulisenndasivaydayan

UszwadndlnGand)

UsewmAanigawni(3as)

AMNNINYIARLRATITY
551919UTEINA

Usginaidndlnnaniin
UseinAanigaiusniaziiin
WUSNTUAIUUIATT 36 (2)
WU YINTHIEUUITN
AIEAIUFURUENI9INIEa
A.A. 1963 wiosanladiinag
NAITUILAENUNIUA
Annwarnisadinelndly
Aranteluvesdsyind
ansgeilusniagiedl
Uszandainmiudiaziiia
11951 36 (1)°

UsslnAansigoLusniinig
UsulduntyefAvasnguune
ety unduglassanse
IA119N15L8838191ANNS
azilindnSuLIng 36 89
Usginadindlnnaniin
UssinAandgaiuinalyg
nannsnguIEAelunany
Soudiotosiunaiitinein
n1saglidauing 36

UseineaanigaLusng
1ALg93158UUgATITUN
BIY1VBIUTELN A
andgoitusng dAn1sld
NIEUIUNITNINTUINIAG
LAYNTEUIUNITNANTUIVDY
rausnistunisussmiing
saufulagidindifves
Uszinmanizoi3ng il
11951 36 (1) wepudaya
njatiguurinmgg
AUFUNUENI9NITD A.A.
1963 LinUss@ndaIngagn
(full effect) uazaonndaiy
1957 36 21950 2 BeUsEina
an¥sauinilafiniaBenend
fanuwela (satisfy) Lazea
g5 IINTENINUsEIne ol
nseausuluAd LaGrand 71
UszinAansgaiusniladn g
N15NANTUILALAITNUNIY
ARNIN¥ILaNsasnying

A1aYRTITUTENING
Usenenananbaaeiings
Wa15un15USulgngLnauan
ABfa1TuIANTlves
USEANAANSFoLUTNINILEA?
TuAf LaGrand  Gavilviiin
guassalun1suinniy
NUSNIANIATY 36 Mg
gATITNIENINIUTENATY
Na1IN

“ludivaangLnuaiis
farsanaumluieslals
azlno YA INTIITUUII
AIEAIIUFUTUENI9NIda
A.f. 1963 U1MST 36 WA
JgymiAnainnisfiyanaiign
AudeldausaniinIg e
AnnwInsenisasinelag
Aedindin1sazilinuing 36
(1) uvieeudyeIngalguul
J1M8ANUFURUSN19NIS
a.a. 1963 lagdaindvihi

be rejected on the basis of the non-exhaustion of local remedies, as "it was the United States itself which failed

to carry out its obligations under the Convention", as was rightly established by the Court in LaGrand.)

% International Court of Justice, Case Concerning Avena and other Mexican Nationals (Mexico v. United

States of America), Merits, Judement of 31 March 2004, p. 55, para. 107. (In its third final submission Mexico asks
the Court to adjudge and declare that “the United States violated its obligations under Article 36 (2) of the

Vienna Convention by failing to provide meaningful and effective review and reconsideration of convictions and

sentences impaired by a violation of Article 36 (1)”.)
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& Ibid., p. 55, para. 109. (“The United States uses several municipal legal doctrines to prevent finding
any legal effect from the violations of Article 36. First, despite this Court’s clear analysis in LaGrand, U.S. courts,
at both the state and federal level, continue to invoke default doctrines to bar any review of Article 36 violations
even when the national had been unaware of his rights to consular notification and communication and thus his
ability to raise their violation as an issue at trial, due to the competent authorities’ failure to comply with Article
36.”)

0 Ibid., p. 55-56, para. 110. (Against this contention by Mexico, the United States argues that: “the
criminal justice systems of the United States address all errors in process through both judicial and executive
clemency proceedings, relying upon the latter when rules of default have closed out the possibility of the
former. That is, the ‘laws and regulations’ of the United States provide for the correction of mistakes that may be
relevant to a criminal defendant to occur through a combination of judicial review and clemency. These
processes together, working with other competent authorities, give full effect to the purposes for which Article 36
(1) is intended, in conformity with Article 36 (2). And, insofar as a breach of Article 36 (1) has occurred, these
procedures satisfy the remedial function of Article 36 (2) by allowing the United States to provide review and

reconsideration of convictions and sentences consistent with LaGrand.”)
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" Ibid., p. 57, para. 113. (The Court will return to this aspect below, in the context of Mexico’s claims as
to remedies. For the moment, the Court simply notes that the procedural default rule has not been revised, nor
has any provision been made to prevent its application in cases where it has been the failure of the United States
itself to inform that may have precluded counsel from being in a position to have raised the question of a
violation of the Vienna Convention in the initial trial. It thus remains the case that the procedural default rule
may continue to prevent courts from attaching legal significance to the fact, inter alia, that the violation of the
rights set forth in Article 36, paragraph 1, prevented Mexico, in a timely fashion, from retaining private counsel for
certain nationals and otherwise assisting in their defence. In such cases, application of the procedural default rule
would have the effect of preventing “full effect [from being] given to the purposes for which the rights accorded
under this article are intended”, and thus violate paragraph 2 of Article 36. The Court notes moreover that in
several of the cases cited in Mexico’s final submissions the procedural default rule has already been applied, and
that in others it could be applied at subsequent stages in the proceedings. However, in none of the cases, save
for the three mentioned in paragraph 114 below, have the criminal proceedings against the Mexican nationals
concerned already reached a stage at which there is no further possibility of judicial re-examination of those
cases; that is to say, all possibility is not yet excluded of “review and reconsideration” of conviction and
sentence, as called for in the LaGrand case, and as explained further in paragraphs 128 and following below. It
would therefore be premature for the Court to conclude at this stage that, in those cases, there is already a

violation of the obligations under Article 36, paragraph 2, of the Vienna Convention.)
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" lbid., p. 34, para. 38. (Furthermore, it contends that all of the claims relating to cases referred to in
the Mexican Memorial are inadmissible because local remedies remain available in every case. It has drawn
attention to the fact that litigation is pending before courts in the United States in a large number of the cases
the subject of Mexico’s claims and that, in those cases where judicial remedies have been exhausted, the
defendants have not had recourse to the clemency process available to them; from this it concludes that none
of the cases “is in an appropriate posture for review by an international tribunal”.)

” Ibid., p. 35, para. 40. (In its final submissions Mexico asks the Court to adjudge and declare that the
United States, in failing to comply with Article 36, paragraph 1, of the Vienna Convention, has “violated its
international legal obligations to Mexico, in its own right and in the exercise of its right of diplomatic protection of

its nationals”.)
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74 International Court of Justice, LaGrand Case (Germany v. United States of America), Merits, Judgment

of 27 June 2001, p. 494, para. 77. (The Court notes that Article 36, paragraph 1 ( b ), spells out the obligations
the receiving State has towards the detained person and the sending State. It provides that, at the request of the
detained person, the receiving State must inform the consular post of the sending State of the individual's
detention "without delay". It provides further that any communication by the detained person addressed to the
consular post of the sending State must be forwarded to it by authorities of the receiving State "without delay".
Significantly, this subparagraph ends with the following language: "The said authorities shall inform the person
concerned without delay of /its rights under this subparagraph” (emphasis added). Moreover, under Article 36,
paragraph 1 (c), the sending State's right to provide consular assistance to the detained person may not be
exercised "if he expressly opposes such action". The clarity of these provisions, viewed in their context, admits of
no doubt. It follows, as has been held on a number of occasions, that the Court must apply these as they stand
(see Acquisition of Polish Nationality Advisory Opinion, 1923, P. C.I .J., Series B, No. 7, p. 20; Competence of the
General A.ssembly for the Admission of a State to the United Nations, Advisory Opinion, I.C.J. Reports 1950, p. 8 ;
Arbitral Award of 31 July 1989, Judgment, I. C. J. Reports 1991, pp. 69-70, para. 48; Territorial Dispute (Libyan
Arab Jamahiriyal Chad), Judgment, I. C. J. Reports 1994, p. 25, para. 51). Based on the text of these provisions,
the Court concludes that Article 36, paragraph 1, creates individual rights, which, by virtue of Article 1 of the
Optional Protocol, may be invoked in this Court by the national State of the detained person. These rights were

violated in the present case.)
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” International Court of Justice, Case Concerning Avena and other Mexican Nationals (Mexico v. United

States of America), Merits, Judgment of 31 March 2004, p. 36, para. 40 (It would further observe that violations of

the right of the individual under Article 36 may entail a violation of the rights of the sending State, and that
violations of the rights of the latter may entail a violation of' the rights of the individual. In these special
circumstances of interdependence of the rights of the State: and of individual rights, Mexico may, in submitting a
claim in its own name, request the Court to rule on the violation of rights which it claims to have suffered both
directly and through the violation of individual rights conferred on Mexican nationals under Article 36, paragraph 1
(b). The duty to exhaust local remedies does not apply to such a request.)

0 International Court of Justice, Case Concerning Avena and other Mexican Nationals (Mexico v. United
States of America), Merits, Judgment of 31 March 2004, Declaration of Vice-President Ranjeva, p. 78, para. 13. (The

notion of interrelationship was used by the Court in 2001 to characterize the interdependence of the rights
enumerated in Article 36, paragraph 1. The raison d' etre or focus of that relationship is to seek to facilitate
consular protection. However, the manner in which the various rights arc defined consists in stating their content
and how they are to be apportioned as between the sending State and the detainee; in other words, the 1963
Convention sought to identify the holders of the rights that it created, with individual rights being those belonging
to the detained nationals. In these circumstances, the interrelationship contemplated by the 2001 Judgment
concerns neither the nature nor the scope of the rights in question; it pertains to the effective implementation of
the protection system. The effective exercise by a State of its right to provide for the protection of its nationals,
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who derive their rights from Article 36, paragraph 1 (h), is only possible if the detained national docs not refuse
such an initiative. The discretionary power of the sending State is thus confined to a right of initiative to activate
the protection mechanism. And that right of initiative effectively arises "as soon as it is realized that the person is
a foreign national, or once there are grounds lo think that the person is probably a roreign national" (Judgment,
para. 88).)

" International Court of Justice, Case Concerning Avena and other Mexican Nationals (Mexico v. United

States of America), Merits, Judgment of 31 March 2004, Separate Opinion of Judge Vereshchetin, p. 79, para. 2.

(The Court, without denying the obvious fact that Mexico brought its claims under two heads, namely direct
injury lo the State and in the exercise of its right of diplomatic protection of its nationals, and having also noted
that the individual rights of the Mexican nationals are rights "which are to be asserted, at any rate in the first
place, within the domestic legal system of the United States", thereafter makes an unexpected U-turn and states
that, "in the special circumstances of interdependence of the rights or the State and of individual rights" under
the Vienna Convention, Mexico may, prior to the exhaustion of local remedies.)

¢ lbid., p. 80, para. 3. (In support of its argument regarding the "special circumstances of
interdependence of the rights of the State and individual rights" under the Vienna Convention, the Court relies (a)
on the finding in the LaGrand case that "Article 36, paragraph 1, creates individual rights [for the national
concerned], which . . . may be invoked in this Court by the national Slate of the detained person" (LaGrand
(Germany v. United States of America), Judgment, I. C.J. Reports 2001, p. 494, para. 77), and (b) on its statemenl
that "violations of the rights of the individual under Article 36 may entail violations of the rights of the sending

State, and that violations of the rights or the latter may entail a violation of the rights of the individual".)
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” Ibid., p. 80, para. 4. (The Court, however, fails to recall that in the LaGrand case, in which Germany
also brought its claims under the two heads, the Court does not say that in invoking individual rights of its
nationals the Stale may avoid the rule of exhaustion of local remedies or, for that matter, that in case of such
invocation the claims fall outside the scope of the law of diplomatic protection. As to the Court's statement that
violations of the rights of the individual may entail violations of the rights of the State and vice versa, this circular
reasoning can be assessed in the light of the jurisprudence of the Court on diplomatic protection and of the work
of the International Law Commission (ILC), which recently formulated Draft Articles on Diplomatic Protection.
Unfortunately, neither of these is even mentioned in the Judgment.)

* Ibid., p. 80, para. 5.
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. Ibid., p. 81, para. 7. (In the case before the Court now, we are Faced with a similar situation: the
factual basis for both elements of Mexico's claim is the same; the remedies sought focus on injuries to the
nationals concerned. To use the "preponderance" standard, referred to above, the claim would not have been
brought before the Court but for Mexico's desire to protect specific nationals. This clearly shows that the mixed
Mexican claim is preponderantly a diplomatic protection claim, in which Mexico espouses before the Court the
claims of its nationals. Direct injury to Mexico could arise only after the violations of the rights of its nationals
provided for in Article 36, paragraph 1 (b), of the Vienna Convention.)

¥ bid., p. 82, para. 10.
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® Ibid., p. 82, para. 11.

8 Ibid., p. 83, para. 12.

& Ibid., p. 83, para. 13. (To conclude, the Court should have applied the "preponderance” standard lo
the "mixed" Mexican claims brought under the heads both of Mexico's own rights and of its right of diplomatic
protection of its nationals, thus remaining consistent with its former jurisprudence on the law of diplomatic
protection. Having found that the claims were essentially those of diplomatic protection, the Court should have
held that the rule of exhaustion of local remedies was inapplicable not because Article 36 of the Vienna
Convention on Consular Relations impliedly differs in kind from other treaty provisions creating rights of

individuals, but rather because of the very special circumstances of the case at hand, as explained above.)
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5 International Court of Justice, Case Concerning Avena and other Mexican Nationals (Mexico v. United

States of America), Merits, Judgment of 31 March 2004, Separate Opinion of Judge Parra-Aranguren, p. 89, para.
21. (In my opinion, this conclusion is misleading. Paragraph 40 should have stated that the local remedies
requirement does not apply when the: injury is claimed to have been done directly to the rights of Mexico and
not that it is not applicable to the claim made by Mexico in its own name. Now, the claims presented by Mexico
in the exercise of' diplomatic protection of its nationals are claims of Mexico in its own right, as was
acknowledged in the well-known dictum of the 30 August 1924 Judgment of the Permanent Court of
International Justice in the Mavrommatis Palestine Concessions case, where it was specified that "By taking up
the case of one of its subjects and by resorting to diplomatic action or international judicial proceedings on his
behalf, a State is in reality asserting its own rights - its right to ensure, in the person of its subjects, respect for the:
rules of international law." Judgment No. 2, 1924, P. C.I. J.,, Series A, No. 2, p. 12.)

& Ibid., p. 89-90, para. 23. (Therefore, in the present case, the relevant element in deciding whether
local remedies had to be exhausted is whether Mexico was directly injured by the actions of the United States.
As the International Law Commission explains "The exhaustion of local remedies rule applies only to cases in
which the claimant Stale has been injured 'indirectly’, that is, through its national. It does not apply where the
claimant State is directly injured by the wrongful act of another State, as here the State has a distinct reason of

its own for bringing an international claim.")
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% United Nations, Report of the International Law Commission, Fifty-fifth Session (5 May-6June and 7
July-8 August 2003), Official Records of the General Assembly, Fifty-eighth Session, Supplement No. 10 (A/58/10)
p. 89-90.

# International Court of Justice, Case Concerning Avena and other Mexican Nationals (Mexico v. United

States of America), Merits, Judgment of 31 March 2004, Separate Opinion of Judge Parra-Aranguren, p. 90, para.
26. (In the present case Mexico has advanced, in its own right, a claim against the United States. However, the
application of the exhaustion of local remedies rule depends not on whether Mexico presents the claim in its

own right, but on whether Mexico was directly injured by the alleged actions of the United States.)
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0 Ibid., p. 90, para. 27. (Mexico maintains that there was a breach by the United States of the Vienna
Convention, an unlawful act in the relations between the two Slates, on each occasion the United States
authorities did not inform the Mexican nationals arrested of their rights under Article 36, paragraph 1 (b).
Consequently, Mexico's claim is a "mixed" claim, to use the terminology of the International Law Commission, as
recognized in paragraph 40 of the Judgment where it is stated that there are "special circumstances of
interdependence of he rights or the Slate and of individual rights". Therefore, it was for the Court to determine
whether Mexico's claim was preponderantly based on injury to a national and would not have been brought but
for the injury to its national.)

. Ibid., p. 91, para. 28 (In my opinion, Mexico would not have presented its claim against the United
States but for the injury suffered by its nationals. Consequently the local remedies rule applies to the claims "in
its own right" submitted by Mexico in its first final submission and therefore the Court should have examined
each of the individual cases to determine whether the local remedies had been exhausted, which do not include
"approach to the executive For relief in the exercise of its discretionary powers remedies as of grace or those
whose 'purpose is to obtain a favour and not to vindicate a right™. If that was not case, the claims presented by
Mexico in the exercise of diplomatic protection of its nationals were to be dismissed, unless covered by any of
the customarily accepted exceptions to the local remedies rule, taking into consideration Article 10 of the Draft
Articles on Diplomatic Protection prepared by the International Law Commission (United Nations, Report of the
International Law Commission, Fifty-fifth Session (5 May-6 June and 7 July-8 August 2003), Official Records of the
General Assembly, Fifty-eight the Session, Supplement No. 10 (A/S8110), pp. 88, 92-102). Therefore, it is not
possible for me to agree with the conclusion reached in paragraph 40 of the Judgment.)
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2 International Court of Justice, Case Concerning Avena and other Mexican Nationals (Mexico v. United

States of America), Merits, Judgment of 31 March 2004, p. 36, para. 41. (The Court now turns to the question of

the alleged dual nationality of certain of the Mexican nationals the subject of Mexico’s claims. This question is
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raised by the United States by way of an objection to the admissibility of those claims: the United States
contends that in its Memorial Mexico had failed to establish that it may exercise diplomatic protection based on
breaches of Mexico’s rights under the Vienna Convention with respect to those of its nationals who are also
nationals of the United States. The United States regards it as an accepted principle that, when a person arrested
or detained in the receiving State is a national of that State, then even if he is also a national of another State
party to the Vienna Convention, Article 36 has no application, and the authorities of the receiving State are not
required to proceed as laid down in that Article; and Mexico has indicated that, for the purposes of the present
case it does not contest that dual nationals have no right to be advised of their rights under Article 36.)

” Ibid., p. 36-37, para. 42. (It has however to be recalled that Mexico, in addition to seeking to exercise
diplomatic protection of its nationals, is making a claim in its own right on the basis of the alleged breaches by
the United States of Article 36 of the Vienna Convention. Seen from this standpoint, the question of dual
nationality is not one of admissibility, but of merits. A claim may be made by Mexico of breach of Article 36 of
the Vienna Convention in relation to any of its nationals, and the United States is thereupon free to show that,
because the person concerned was also a United States national, Article 36 had no application to that person, so
that no breach of treaty obligations could have occurred. Furthermore, as regards the claim to exercise
diplomatic protection, the question whether Mexico is entitled to protect a person having dual Mexican and
United States nationality is subordinated to the question whether, in relation to such a person, the United States
was under any obligation in terms of Article 36 of the Vienna Convention. It is thus in the course of its
examination of the merits that the Court will have to consider whether the individuals concerned, or some of
them, were dual nationals in law. Without prejudice to the outcome of such examination, the third objection of
the United States to admissibility cannot therefore be upheld.)
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. lbid., p. 41, para. 55. (Both Parties recognize the well-settled principle in international law that a
litigant seeking to establish the existence of a fact bears the burden of proving it (cf. Military and Paramilitary
Activities in and against Nicaragua (Nicaragua v. United States of America), Jurisdiction and Admissibility,
Judgment, I.C.J. Reports 1984, p. 437, para. 101). Mexico acknowledges that it has the burden of proof to show
that the 52 persons listed in paragraph 16 above were Mexican nationals to whom the provisions of Article 36,
paragraph 1 (b), in principle apply. It claims it has met this burden by providing to the Court the birth certificates
of these nationals, and declarations from 42 of them that they have not acquired U.S. nationality. Mexico further
contends that the burden of proof lies on the United States should it wish to contend that particular arrested
persons of Mexican nationality were, at the relevant time, also United States nationals.)

” lbid., p. 41, para. 56. (The United States accepts that in such cases it has the burden of proof to
demonstrate United States nationality, but contends that nonetheless the “burden of evidence” as to this
remains with Mexico. This distinction is explained by the United States as arising out of the fact that persons of
Mexican nationality may also have acquired United States citizenship by operation of law, depending on their
parents’ dates and places of birth, places of residency, marital status at time of their birth and so forth. In the
view of the United States “virtually all such information is in the hands of Mexico through the now 52 individuals
it represents”. The United States contends that it was the responsibility of Mexico to produce such information,
which responsibility it has not discharged.)

% lbid., p. 41, para. 57 (The Court finds that it IS for Mexico to show that the 52 persons listed in
paragraph 16 above held Mexican nationality at the time of their arrest. The Court notes that to this end Mexico
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has produced birth certificates and declarations of nationality, whose contents have not been challenged by the
United States)

4 Ibid. (The Court observes further that the United States has, however, questioned whether some of
these individuals were not also United States nationals. Thus, the United States has informed the Court that, “in
the case of defendant Ayala (case No. 2) we are close to certain that Ayala is a United States citizen”, and that
this could be confirmed with absolute certainty if Mexico produced facts about this matter. Similarly Mr. Avena
(case No. 1) was said to be “likely” to be a United States citizen, and there was “some possibility” that some 16
other defendants were United States citizens. As to six others, the United States said it “cannot rule out the
possibility” of United States nationality. The Court takes the view that it was for the United States to demonstrate

that this was so and to furnish the Court with all information on the matter in its possession. In so far as relevant)
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* Mark Warren, Human Rights Research, Foreign Nationals and the Death Penalty in the United

States [online], 29 January 2013.
penalty-us#Dual_nationality

available from http://www.deathpenaltyinfo.org/foreign-nationals-and-death-
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? International Court of Justice, Case Concerning Avena and other Mexican Nationals (Mexico v. United

States of America), Merits, Judgment of 31 March 2004, p. 56, para. 119.The general principle on the legal

consequences of the commission of an internationally wrongful act was stated by the Permanent Court of
International Justice in the Factory at Chorzéw case as follows: “It is a principle of international law that the
breach of an engagement involves an obligation to make reparation in an adequate form.” (Factory at Chorzow,
Jurisdiction, 1927, P.C.l.J., Series A, No. 9, p. 21.) What constitutes “reparation in an adequate form” clearly varies

depending upon the concrete circumstances surrounding each case and the precise nature and scope of the
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injury, since the question has to be examined from the viewpoint of what is the “reparation in an adequate
form” that corresponds to the injury. In a subsequent phase of the same case, the Permanent Court went on to
elaborate on this point as follows: “The essential principle contained in the actual notion of an illegal act - a
principle which seems to be established by international practice and in particular by the decisions of arbitral
tribunals - is that reparation must, as far as possible, wipe out all the consequences of the illegal act and
reestablish the situation which would, in all probability, have existed if that act had not been committed.”
(Factory at Chorzéw, Merits, 1928, P.C.I.J., Series A, No. 17, p. 47.)
100 Ibid., p. 59-60, para. 121. (Similarly, in the present case the Court’s task is to determine what would
be adequate reparation for the violations of Article 36. It should be clear from what has been observed above
that the internationally wrongful acts committed by the United States were the failure of its competent
authorities to inform the Mexican nationals concerned, to notify Mexican consular posts and to enable Mexico to
provide consular assistance. It follows that the remedy to make good these violations should consist in an
obligation on the United States to permit review and reconsideration of these nationals’ cases by the United
States courts, as the Court will explain further in paragraphs 128 to 134 below, with a view to ascertaining
whether in each case the violation of Article 36 committed by the competent authorities caused actual prejudice
to the defendant in the process of administration of criminal justice.)

o Ibid., p. 60, para. 122. (...In so doing, it is for the courts of the United States to examine the facts, and

in particular the prejudice and its causes, taking account of the violation of the rights set forth in the Convention.)
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102 lbid., p. 61, para. 123. (..in the present case it is not the convictions and sentences of the Mexican

nationals which are to be regarded as a violation of international law, but solely certain breaches of treaty
obligations which preceded them.)
1 Ibid., p. 61, para. 124. (Whether or not the Vienna Convention rights are human rights is not a matter
that this Court need decide. The Court would, however, observe that neither the text nor the object and purpose
of the Convention, nor any indication in the travaux préparatoires, support the conclusion that Mexico draws
from its contention in that regard.)

1o lbid., p. 61, para. 127. (..The Court is of the view that this question is one which has to be examined
under the concrete circumstances of each case by the United States courts concerned in the process of their
review and reconsideration.)

1 lbid., p. 62, para. 131. (In stating in its Judgment in the LaGrand case that “the United States of
America, by means of its own choosing, shall allow the review and reconsideration of the conviction and
sentence” (.C.J. Reports 2001, p. 516, para. 128; emphasis added), the Court acknowledged that the concrete
modalities for such review and reconsideration should be left primarily to the United States. It should be
underlined, however, that this freedom in the choice of means for such review and reconsideration is not without
qualification: as the passage of the Judgment quoted above makes abundantly clear, such review and
reconsideration has to be carried out “by taking account of the violation of the rights set forth in the Convention”
(.CJ. Reports 2001, p. 514, para. 125), including, in particular, the question of the legal consequences of the

violation upon the criminal proceedings that have followed the violation.)
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100 Ibid., p. 65, para. 138. (The Court would emphasize that the “review and reconsideration” prescribed
by it in the LaGrand case should be effective. Thus it should “take account of the violation of the rights set forth
in [the] Convention” (.C.J. Reports 2001, p. 516, para. 128 (7)) and guarantee that the violation and the possible
prejudice caused by that violation will be fully examined and taken into account in the review and
reconsideration process. Lastly, review and reconsideration should be both of the sentence and of the
conviction.)
o7 Ibid., p. 66, para. 141. (The Court in the LaGrand case left to the United States the choice of means
as to how review and reconsideration should be achieved, especially in the light of the procedural default rule.
Nevertheless, the premise on which the Court proceeded in that case was that the process of review and
reconsideration should occur within the overall judicial proceedings relating to the individual defendant
concerned.)
108 Ibid., p. 70, paras. 151. (the fact that in this case the Court’s ruling has concerned only Mexican
nationals cannot be taken to imply that the conclusions reached by it in the present Judgment do not apply to
other foreign nationals finding themselves in similar situations in the United States.)

" Ibid., p. 66, paras. 142-143.
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Ho Ibid., p. 68-69, paras. 149-150. (The Court believes that as far as the request of Mexico for guarantees

and assurances of non-repetition is concerned, what the Court stated in this passage of the LaGrand Judgment

remains applicable, and therefore meets that request.)
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H Ibid., p. 58, paras. 116(4). (that pursuant to the injuries suffered by Mexico in its own right and in the

exercise of diplomatic protection of its nationals, Mexico is entitled to full reparation for these injuries in the form

of restitutio in integrum;)
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1 Ibid., p. 59, paras. 120. (In the LaGrand case the Court made a general statement on the principle
involved as follows: “The Court considers in this respect that if the United States, notwithstanding its
commitment [to ensure implementation of the specific measures adopted in performance of its obligations under
Article 36, paragraph 1 (b)], should fail in its obligation of consular notification to the detriment of German
nationals, an apology would not suffice in cases where the individuals concerned have been subjected to
prolonged detention or convicted and sentenced to severe penalties. In the case of such a conviction and
sentence, it would be incumbent upon the United States to allow the review and reconsideration of the
conviction and sentence by taking account of the violation of the rights set forth in the Convention. This
obligation can be carried out in various ways. The choice of means must be left to the United States.” (.C.J.
Reports 2001, pp. 513-514, para. 125.))
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" Ibid., p. 61, paras. 126. (Mexico contends that “As an aspect of restitutio in integrum, Mexico is also

entitled to an order that in any subsequent criminal proceedings against the nationals, statements and
confessions obtained prior to notification to the national of his right to consular assistance be excluded”. Mexico
argues that “The exclusionary rule applies in both common law and civil law jurisdictions and requires the
exclusion of evidence that is obtained in a manner that violates due process obligations”, and on this basis
concludes that “The status of the exclusionary rule as a general principle of law permits the Court to order that
the United States is obligated to apply this principle in respect of statements and confessions given to United
States law enforcement officials prior to the accused Mexican nationals being advised of their consular rights in
any subsequent criminal proceedings against them.”)

e Ibid., p. 62, paras. 129. (In this regard, Mexico’s seventh submission also asks the Court to adjudge
and declare: “That to the extent that any of the 52 convictions or sentences are not annulled, the United States
shall provide, by means of its own choosing, meaningful and effective review and reconsideration of the
convictions and sentences of the 52 nationals, and that this obligation cannot be satisfied by means of clemency
proceedings or if any municipal law rule or doctrine [that fails to attach legal significance to an Article 36 (1)

violation] is applied.”)
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e lbid., p. 62, paras. 129. (Finally, the Court will consider the eighth submission of Mexico, in which it
asks the Court to adjudge and declare: “That the [United States] shall cease its violations of Article 36 of the

Vienna Convention with regard to Mexico and its 52 nationals and shall provide appropriate guarantees and

assurances that it shall take measures sufficient to achieve increased compliance with Article 36 (1) and to ensure

compliance with Article 36 (2).”)
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16 Ibid., p. 67-68, paras. 146.
" Ibid,, p. 68, para. 149.
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" Torres v. Mullin, 124 S. Ct. 562, 562-63 (2003).
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e International Court of Justice, Request for Interpretation of the Judgment of 31 March 2004 in the

Case Concerning Avena and Other Mexican Nationals (Mexico v. United States of America), Application Instituting
Proceedings of Mexico, 5 June 2008, p. 8, para. 1. (On 31 March 2004, this Court rendered its Judgment on the
merits in the case concerning Avena and Other Mexican Nationals (United Mexican States v. United States of

America) (“Avena”). The case concerned Mexico’s allegations of systematic violations of the Vienna Convention
on Consular Relations (569 UNTS 261, done on 24 April 1963) (the “Vienna Convention”) by competent
authorities of the United States in the cases of certain Mexican nationals who had been sentenced to death in
criminal proceedings in the United States. This Court found, by a vote of fourteen to one, that the United States
had breached Article 36 of the Vienna Convention in the cases of 51 of the Mexican nationals by failing to inform
them without delay upon detention of their rights to consular access and assistance under Article 36 (Avena,
Merits, Judgment of 31 March 2004, 1.C.J. Reports 2004, para. 153 (4)).)

120 International Court of Justice, Case Concerning Avena and other Mexican Nationals (Mexico v. United

States of America), Merits, Judgment of 31 March 2004, p. 72, para. 153 (9)). (that the appropriate reparation in

this case consists in the obligation of the United States of America to provide, by means of its own choosing,
review and reconsideration of the convictions and sentences of the Mexican nationals” whose Vienna Convention
rights had been violated “by taking account both of the violation of the rights set forth in Article 36 of the
Convention and of paragraphs 138 to 141 of the Avena Judgment)
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(31 JAuray A.f. 2004)

3.3.2 1MAN1399AT1

Winglnna1191 Lﬁaﬁmﬂmaqaqmﬁuaﬂm%’gaLm'%mlé’ﬂgjLaﬁmiﬁmimmﬁ%aama
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finanwniulsienafinald wazune Jose Emesto Medellin Rojas Mdsaggnuszmsluiudi 5
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o a | 121
AN LAENNTANNE LAY

. International Court of Justice, Request for Interpretation of the Judgment of 31 March 2004 in the

Case Concerning Avena and Other Mexican Nationals (Mexico v. United States of America), Order of 16 July 2008

p. 330, para. 73. (Whereas it is apparent from the information before the Court in this case that Mr. José Ernesto
Medellin Rojas, a Mexican national, will face execution on 5 August 2008 and other Mexican nationals, Messrs.
César Roberto Fierro Reyna, Rubén Ramirez Cardenas, Humberto Leal Garcia, and Roberto Moreno Ramos, are at
risk of execution in the coming months; whereas their execution would cause irreparable prejudice to any rights,
the interpretation of the meaning and scope of which is in question; and whereas it could be that the said
Mexican nationals will be executed before this Court has delivered its judgment on the Request for interpretation

and therefore there undoubtedly is urgency;)
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9

12 Ibid., p.331, para. 80. (....(a)The United States of America shall take all measures necessary to ensure
that Messrs. José Ernesto Medellin Rojas, César Roberto Fierro Reyna, Rubén Ramirez Cardenas, Humberto Leal
Garcia, and Roberto Moreno Ramos are not executed pending judgment on the Request for interpretation
submitted by the United Mexican States, unless and until these five Mexican nationals receive review and
reconsideration consistent with paragraphs 138 to 141 of the Court’s Judgment delivered on 31 March 2004 in
the case concerning Avena and Other Mexican Nationals (Mexico v. United States of America); (b) The
Government of the United States of America shall inform the Court of the measures taken in implementation of
this Order)
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12 International Court of Justice, Request for Interpretation of the Judgment of 31 March 2004 in the

Case Concerning Avena and other Mexican Nationals (Mexico v. United States of America), Merits, Judgment of 19

January 2009, p. 8-10, paras. 11-20 (..in the present procedure it is appropriate for the Court to review again
whether there does exist a dispute over whether the obligation in paragraph 153 (9) of the Avena Judgment is an
obligation of result. The Court will also at this juncture need to consider whether there is indeed a difference of
opinion between the Parties as to whether the obligation in paragraph 153 (9) of the Avena Judgment falls upon
all United States federal and state authorities.)
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126 Ibid., p. 12-16, paras. 29-42 (The Court notes that, having regard to all these elements, two views

may be discerned as to whether or not there is a dispute within the meaning of Article 60 of the Statute.)
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" lbid., p. 17, paras. 43-46
128 (Interpretation of Judgments Nos. 7 and 8 (Factory at Chorzow), Judgment No. 11, 1927, P.C.lJ,
Series A, No. 13, pp. 11-12)”. (Application for Revision and Interpretation of the Judgment of 24 February 1982 in
the Case concerning the Continental Shelf (Tunisia/Libyan Arab Jamahiriya) (Tunisia v. Libyan Arab Jamahiriya),

Judgment, 1.C.J. Reports 1985, p. 218.)
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1 International Court of Justice, Request for Interpretation of the Judgment of 31 March 2004 in the

Case Concerning Avena and other Mexican Nationals (Mexico v. United States of America), Merits, Judgment of 19

January 2009, p. 14, para. 43 (...The Parties’ different stated perspectives on the existence of a dispute reveal
also different contentions as to whether paragraph 153 (9) of the Avena Judgment envisages that a direct effect is

to be given to the obligation contained therein.)
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120 International Court of Justice, Request for Interpretation of the Judsment of 31 March 2004 in the Case

Concerning Avena and other Mexican Nationals (Mexico v. United States of America), Merits, Judement of 19

January 2009, Declaration of Judge Koroma, p. 2, para. 6. (Request for Interpretation of the Judgment of 11

June 1998 in the Case concerning the Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v.
Nigeria), Preliminary Objections (Nigeria v. Cameroon), Judgment, .C.J. Reports 1999, p. 35, para. 10). Taking this
principle into account, the Court could very well have found the request for interpretation admissible as to this

dispute (see Avena, para. 138 (emphasizing that review and reconsideration must be “effective”)).
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e International Court of Justice, Case Concerning Avena and other Mexican Nationals (Mexico v. United

States of America), Request for the Indication of Provisional Measure, Order of 5 February 2003, p. 81, para. 11.

" Ibid, p. 84, para. 28




162

M1319% 16 #5U15091UA31UNAIAVRIANDIAUIMS 2 Aty

ARngafuaIumazyAAadyYRdndiuaudug
ANTININE1YRITUN 31 JuAY A.A. 2004

afA15e9vealdlinasfaaruAr i nIne1luan
\garuanulnazyanadyuAuindiuaudug
Arfinnevasiudl 31 flunau a.A. 2004 (19
UN3ALU A.A. 2009)

AaefsssusEnInUseimaiiuinluafianiv

Y va [ 19

.
nlyafegdassdaluliouansiuraranialai

v Y

y
5

c

| [

41991 ansgersnlussaifAvesiisans uazde
AN1mAnTunIINAITAAINNLAazNISUSULY
AUAYINTUIBUUITIAIEANFURUSN 9N

A.A. 1963

AAYATTIUTEIINUTENANG1II fadinglnuas
anfgoluinidnefflanuiiuiuandetuludes
AN LALTOULUAYEINUS NS ETROINTHE W
IPNUNINTT 60 WIASTTTUYYAIATENINUTEINA
wén makienafinnumAninwluafiAeifiven?
mLLawﬂﬂaé’zgm&ﬁﬂ%ﬁuﬂﬁm ATNNINEIUD
Suit 31 fwren a.a. 2008 18 Saustennsiiang
WUSNTAUIUAITRIITULASNUMIUARI NI AW ILAY
nsasineluinay

M1319% 17 a5UiTeansiunlesvasnfanIuve 2 adu

=

ARAINUaNTUIRaTYARBdYBIRINT Y
AUIUS ATANNINWIVBITUN 31 AUIAYN A.A.

=

2

2004 Jue MAinInwIvesiud 31 fiureu a.a.
2004 (19 uns1Ad A.f. 2009)

anA15asvaliiin1sAA1uAINWINE TuAf

[

Weafuauwazyanadyvfdndiuay

14

AayRsTIUTENIINUSEImASUTlsA1asves
2@ a - [ o a @
Wingln Wosanntduuszifuieadunig
AnukagnIsdeydyy1infIeaNduNuS
N9NIEA A.A. 1963 JaUsznumudiioses
@ A ¥ a [y & a
Wn@ln soslufiarsaniuluieanuluag

ARERTITUTENINUSEINALLT Ul o9nRAT o9
YOMHNISAANMUAINNINYIARDIIUT ..
2004 woadindln 1esarndrilealsilsiog
1elAg1u1vRIAENIUNINT 60
5ITUUNANAYATTTTEMINUSELNA

LA




163

3.4 Raulyvasnsnssiniavasigniunguuneszndnslsemaluusunvasnanfosve il

N15AAMNANWINGIVDITUN 31 AuAY A.A. 2004 luadngdiuaIIuILazuAAady¥IA

=1

din@fuaudug (19 unsAu A.A. 2009)
lupfSeselimagisssusemiUsemaRaUARnNINwIARe1IuIatY A.A. 2004
il uimavednduidilomeadindlnliegmeldsiunansiniudfinnnwiidsiignuesaa
dosnidndlnlallduanslimaiiuinfidefinmegseninsaainalubesauvaiouay
YDULUANINLIAT] 60 WINSTINYEYAAYRSITNIENINUsEmA uimanauisafiansanmses

Wniuvaadinglnle Iasilusemunaalonaisan saselil

3.4.1 nMsnspinrnvasiglaenisazdianusnainelafINNINYIVeAaERTITY
5endNUsEInA
ArafiasunIngrunensluresansgousnilaganizog198In N ueINnIe3s

finnsananunlvdudaluguassalunsujiRnuius nsdindinadduseansgowsnila

ussana waznginaeiilianunsaneunanglvinseiianuiusnsdlls wsiengunueiivinla

) a & Y a Y

yanady v ilingiunisieveludrininwluaieiuiduldaiunsaendesedineiu

v Y

audYINTIIBUITIIEANUFUNUSN9NIER A.A. 1963 19 uazdSnsaeilalalania

o q q

a

Wansgausnilmdeneuiiodiiunsmuiusnsalvesmagfsssuseninussmaliussana
tu Alalduszavmnudnsanelutissseznalvanzauas Jwansgowsnisesnduuld

= & ac A a a - = o =~ 133
madonuaztduisnisnivszans e ludadmuneauiusnsaiiy

3.4.1.1  Wusnsaln1eldAIdaunnIn13tIAI1Iv09AIaEREITUIENIN
Uszwe
w1y Medellin gndndudsenstintunasgiindadoiun 5 Aueieu a.a.

2008 wasnfilivszauanudusalunisiudilessermagegauosansgomsiniiieveliiag

v

sonninedlideidgnaudanmanazAfiesnnisiiduafuagndeanilasunisufiasti

9

v a 1 1 % | , aa 1l
IANISUIAUAR EAURIUNTEUIUNISHBUNUAAVEBULNY W1e Medellin Qﬂﬂizmimmimlm

N1IRANTAULBZNUIUAUAIANINEIARDIUITINaM I Tugant 138 89 141 wazdunis

Y Y @

o o a a v o @ Y v A o oA
ﬂi%‘V]'TV]SUGWLL‘EJQﬂ‘Ua\'W]ﬁ’]al@llﬂqﬁﬂmqmiﬂqisﬁjﬂiqj‘lﬁLll@']ucl/] 16 [ARIAEANIGEY A.A. 2008

e Reports 2009, p. 15, para. 47 ( ..the Court observes that considerations of domestic law which
have so far hindered the implementation of the obligation incumbent upon the United States, cannot relieve it of
its obligation. A choice of means was allowed to the United States in the implementation of its obligation and,
failing success within a reasonable period of time through the means chosen, it must rapidly turn to alternative

and effective means of attaining that result.)
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el Reports 2009, p. 16, para. 53 (The Court thus finds that the United States did not discharge its
obligation under the Court’s Order of 16 July 2008, in the case of Mr. José Ernesto Medellin Rojas.)
" International Court of Justice, Request for Interpretation of the Judgment of 31 March 2004 in the

Case Concerning Avena and other Mexican Nationals (Mexico v. United States of America), Merits, Judgment of 19

January 2009, p. 17, para. 55 (The Court finally recalls that, as the United States has itself acknowledged, until all
of the Mexican nationals referred to in subparagraphs (4), (5), (6) and (7) of paragraph 153 of the Avena Judgment
have had their convictions and sentences reviewed and reconsidered, by taking account of Article 36 of the
Vienna Convention on Consular Relations and paragraphs 138 to 141 of the Avena Judgment, the United States

has not complied with the obligation incumbent upon it.)
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the present proceedings is Article 60 of the Statute, and that that Article does not allow it to consider possible

violations of the Judgment which it is called upon to interpret.)
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violations of the Avena Judgment must be dismissed.)

Ibid., p. 17, para. 57 (..the Court finds that the additional claim by Mexico concerning alleged




166

A13197 19 aguiasiusnsainielddenti 153(9) vasmnwinuragAsssuluan

NYINUBIIUT (31 TFurad A.A. 2004) TuI599N15NAITUIRASNUNIUATNNING Lisl

dindln AnSgoIENT AaYRsTILTENINUTEIWA

HnBlNNa1131anTgusn ARYATITNTENINUTELNA
AzLiAAINNINYIARBTY n81131 Aflesveadndln
wada A.A. 2004 fiesan 9FISIUIINLIINTT 60 B
Usen1s¥iImune José urnsfilieynyinldaia
Ernesto Medellin Rojas lag NI1sUINIsagLAAAN
flaifinisfarsanuaznuniu fivmnedfionezdululslag
ARnInwILarnsasnylng D1IFLLNEIDIUIANITAAINY
ATUATNNINT Wity

3.4.2 NAUIAUVDIATNNING

A a o o A ) o A ' &

11 M913UINAIANTOWININSTIATIILIUN 16 NINYIAN A.A. 2008 AAIINTIY
A09R188DU5UIN WUSNSUIUNITNANTUILALNUMIUAAN N LazNsasnelulneldes
U 153(9) veepfinneluafaIu atu a.a. 2004 du LuiusnsalndauiananIuen

a

ﬁwmmmﬂuﬂmnmﬁammama (Obligation of Result) %aLﬂuﬁuﬁmﬁﬁmaqmaiiu
seminassmadosnisliansgoninufianuleeddlugna faduanizeiuiniuanain
gRauA1TNwarUURmuTusnIdvesragfssusEninaUsemalagmanisluvessyies
fsanuasnumumfinnenduraudyadindfuiliianatussuminneuda &
Fosmilisesdusznoudossyeznanfiaumnainade
Tuduvesaidfesliiinsfinudfininunafioiuiaty a.a 2004 dudmaseifies
fuunavesdninnuiiinaynituanigelinioguagyniulunaon uiaafldidugiin
fusnsdilunisfiarsanuaznumudfinnwnaznisasinvlnidufeainnatuniud
finnwwasinnelursssssnafiaunvmauns fofumaluafdfoseliinsfauiis
Lidndudesiinisfanufivinuafieniuiatu a.a. 2000 Wadun insgdininwad

a1watu a.f. 2004 tudauuarinatidunilegainumsaeigaguad




167

M13199 20 aguaffasvalvtinisinuAdaiuluiun 31 Juiau a.a. 2004 Tuadiieaiy

a13uazyAnadyvIRLindiuauduY (19 uns1AN A.A. 2009)

Uszihu ARRNAUYDIAA

1. NSARMUANFAAUYRIANALASITUTENIN | AASIAZRUUMEAZLUY 11 fia 1 WEue WUl
Uszmeluaiondudiotuil 31 fweu aa. | malderasadulisinnsfianuls

2004 Twi3eensRasauILasnunIuan
Anwnazn1saslnylng

2. Mdsnasnstiasatuiud 16 nsngiau | arafiufduiendudt 11ansgowiniazide

A.#. 2008 wusnsmnelamduInsnistias 1 luiun
16 n3ngIAY A.A. 2008  Tunsdivesung
Medellin

3. pavsRuvesAIsaduARoI Ut 31 | raasziuussazuLY 11 Ao 1 @ Budu
flureu a.e. 2004 Tui3ean1siasauas | 47 ansgoaiusnidnusnsalunisnuniu
NUMIUATRNINEILAE N1 Tas Nyl NANTUILALNUNIUAIA NN Y InE AL
NTLUIUNATANVBIANIFBLUTNN

4
o

4. MssuUsyiuarlinsyyiningnd FARYATLUUMITATLULLEES 11 fD 1 Ld89
UfLasanfesveveadndlniivelmiailds
TansgolsnifuuseAuinaglinszyiing
an

° a a 2 o 1% = i =~
5. mvlpaiiuAnvealingln AAAIAZLULMEATLLULEEY 11 fD 1 LY
Ufesilosfiufnianunvoadndln

ndilddnwidfinineluafiieiivenduinazyanadgyyfdndduaudue) a.a.

¥ =1 Yo a [ v a v [ a a v a v al
2004wy iiulamagfssssenIUssnadeduliansyowsniinusnsalifeadensn
AU eReAudY I AENTAUNY 51 Auaufdisieteludininel lneranieluves
ANSTOLISNIABINATUIMALTNUUAANINBIaNTaslnelrdnugenin 153(9) muAn
a = a P ) Aa Y a o a o a
ANINWIARDIIUN A.A. 2004  FUIURUSNTUNABIDANARIUAINNIN WAL ABLANN 1LY
YIIRNaNRENna (obligation of result) wekilpansgorsnililaudRnuiusnsdinan
@ = = yd‘ o 74 Vo = o a = =l a 3 1
WINTLnAebaduAISasalRin1siAIuAIANINYIARDIIUN A.A. 2004 TnidnAsa  weAIa

a 1 I3 a d' a o a =3 1 o Aa dyd LYENY)

gRsIIUTENINNUsTImANULasNazinudrfininelaeiudiafininwiinadedu
ansgeuiiniegua fdwuluunseliagladnufsunssuvesifininuluafiieliueniun

14 2 atuiidwadendnngrunesenitslssmea wenvgldiiuyariinainafiegndaauiy




uni 4

UNISEUVRIATANINBIANREASTIU ST ssmAlumRingfuaIuILasyrradysIn
WinBiuaudug wazafnfosvalilinisinuAinineAagRsIsussnIeUsnavas
Tuit 31 fiunau a.a. 2004 TuaRiigatuanIuiwazyaraduAdindiuaudug luiui 19

UNTIAY A.A. 2009 ABNYUNYTEUINUTZINA

NMsTleRaITNIRUTENoUTDIAI NS URAYEUSENINUsEImAlUA I NYIARE
= o ad av A v & & v a = = o a
Twarypradyuidndiuauaug ludu luuniisglanansantaunSeuvesmininm
YBIAaeAsIIUIENINUTEImAluARNgIfuAReIwIIdeRdU Tnefinw Hiamasainiiaia
gRA5IINIENINUTEmAlAL A ANINY LA UNTEUYIA NN lUARDIUITAARTUME 9N

a [y [ Y v o € | [ &
ARNEivaud I IPIeALdITUENIINEs TuudasUssnunsiolull

a

4.1 unieuvasAfinIneIAagRssINsEnissemaluafingliuarIunasyanadyvIf
WindnuaAudue (31 Junay A.A. 2004)

4.1.1 AmAwnwAagisssusenitszamalulssaunisazifioning 36 wis

o/

AUHYITIRWAMUTURUTNINIEGS A .A.1963 F19781509N158A1TMATNITARABAUAY

PNATININBIVDIARLATTTNTENINUSEImAluARAgITUe I uLarYARadYy YA
dindiuaudug maldeSutesieasiBunrenisanlauing 36 witeudyyiniauisuwni

AIEAMUFUNUSNINIEa A.A. 1963 luiseinshindeuasdearsvaudiminingaiuauyif

QJ o1

VDIIZHEN IﬂEJﬂ’]aEJG]ﬁ‘iiﬂJiuWJN‘UiuL%ﬂlﬂﬂﬁ’]’l’l’]UWUﬂJﬁJmluN’]mi’] 36 Nﬂ’J’MLGUEJﬂJIEN"?N

o |

AulazAu L‘Wi’]%ﬂ’]iﬁ%LM@ﬁWﬁMi@MUWWIUﬂ’]i‘UEJﬂﬂﬁ’nm@ﬂu‘?ﬂ(ﬂsﬂaﬂ g;ﬁaqmamam’mum

nsgavesigidslaglidndniu Srudwmansenuivansuagmihiveadminiinagase iy

V9l waznsazdednsveslaanyanadailignisasilednuessy mezsgelasuany

aadyu o [

L?ﬁamﬂluamwimmwmﬂumﬂﬁmmﬁmmamumamamuLﬁaaﬂiuaummaﬁ%ﬁmmEJ
auuumm%m‘uluLsuﬂamwmmeziawuaqmmw 36 WO INTAILUUTINILANUFUNUS

nensga .. 1963 TuiSeansinsionazdoasiuauriivesigidud Aasliansadila

o
|

faale daludsdaadnla

3
NUsNIUNAUAIUUATIFOAUYIARALIINTININIgaVDITY

99AUTENoUlULAALITIAYRININGT 36 WitaUANYINTIILUUIINMIEAILANTUENINIGA

A7) q

A.A. 1963 FalswazLdunnanaluil



169

11931 36 WBUAAINTIIBUNIIRIEANUALRUTNINGA A.6. 1963 Usznauly

MEauNIng 2 a1 waglueyuesn 1 dudsensendu 3 domeiu Fudouazve

v

95U 1n31 36 (1)(b) Aewnswiluinasndragyfmnazidinandteladonisluunngil

v a a

onvdwmansenuluddnsuazniingudugla lneunsi 36 (1)b) Uszneuluaiednduay
RN 3 drumeiume

'
[ A a v Yo

1. ;Meuvivessgidiiosve Wmthigiigunavessgisuasaeudddvaniuviinig

(%
[

Mansaavessdmsulaglidngy dauviivessziugnivnuvsegndililuizeusdn wiegn

el

AuANmsEnIaMIaLliueg viegnindeludnuardulangluwnnsaa

2. msdeanslaniifsanruiinisnienigalagyuananigniunuitegluiseudn fign

Y
AIUAY MiseNgNAnTaty Wmhiasnavzsesdsiolulnglidndse

Y

(%
Y U

3. Wmthidenanagdewdsliyaranieitemsulaglidnifdnivesunaagiu

MUBYITIAT

9 v o )

dlefiansanesdivszneuliudinziiudnsvesrumAasdminnaniunsgavossgdds

[ [ 1 v v o Y Y aAdy

wagntnNveaseySueg1atniau wivnnuenlundninnvessgasuud SgiSuilntinaes

o

ns¥vined 2 diufe uﬁwﬁ&iaﬂumamaﬁ%ﬁ

<9

1 Inen1suddnslunisindeuidviinfineaa

q

[ 4 v Y1

yos35ids uazseuilenunAvesigidsfoe i mthilvesigidwiosuannaunaniuri

[

NINNNIFAVDITTE

] [

adiel VNINUINAUIIAVD95Y

Y PN % IS

U Fefudmiifives g@’i‘uéfaqmwﬁfﬂdﬂmuwumiumwaﬂﬂd’nLm'ﬁmummaz

' [
[t

Enthiinsgavesigidstesesuannanlaglidndis 2 nsdl

ey

o 1 « [ <\ v ' o a a I a
A1731 IG]SJVLlIGUﬂ“U’] ﬁ?ﬁﬂi@ﬂﬁ?’ﬂ’ﬂﬂﬂ’]WW’m‘H’m@Qﬁﬂaqmﬁiﬁmig‘ﬁjﬁﬂﬂigL‘VIPTI‘L!F’W]

4:1' [y a [ a <

NerfuoIukasyrradyyRdndiuaudus Wedun 31 Jwiey a.e. 2004 Twaddn b

[

Jdudesuannananslunisiadetunaaluiuiivdsainidimdifivesansgaiuiniduny

= o o a d av P ! | Ao P ] ] a a A «
%iaﬂm%ﬂﬂuamﬂﬁmLMﬂ%ﬂu LWENLWW]T]ULV]']V]iU?LW’JTUqﬂQGUULUU?]uWWQ%W9] RIS

]
=

fugrudamisadaladn Tanudululadiyanatuilunud1swd Famniiansaain

e

£ < a

ToriaaseiidnglninnfiesfosdemagissmuszninsUszmaudraziuldinindidmena
anfgeudnazuennananslunisindefunsgadindlnldtunaAiluidunaiuun
UNNBeNRaE 11 eu uiv1eTee199y 11 U videuneidmifinsgaveasindlnAsusieain
AurAvesugniunuluansgoinini daeravgilinfvesaudauidsindiuuisadidmiii
negaveadndlnliansoihdismdsliiuna mseauiinanliludsiundaindnsuas
wehfisneganeldunns 36 Tanuduiusdetunasiu mnazdadiesdnsledninienaas

nsenuiednsaunla wasiieliiinusslevdunssuulunisduasesmensgaegauysal



170

wihdilunisuennananslumsiasedunsgatl eudmalilammualiaeaseindu

Y v al [ a v & Y Y Ao <,
LQ'TV]‘L!']‘VII@ LLG]I@IEJﬂﬂWLLa'Jﬂllﬂ?iLUULﬂqwqumqiqcﬂLWiqu Wuy ﬂﬂaLLiﬂg]meiﬁmﬂmﬂumm

] o

Y993gHas wagshmsiuamuasuau desinisdnuszagnsyianuin dsegnalesfnoay

o

fasiduivgnliindueusinmd 1wy aw dules wihan Wudu uazuinneuiidmihi
A15999UdamungAslatuiainisudsdninisenguigaesnneu (Miranda Right)

wanduiiissnsude@ndaunguuienisluresansgowsni wasenssvidninldlenisuds

a

anslunisiaseniensaaiuauiedymangniunuluafesyy dsly mnsunsiuvsedivel
Antednuaaafigndunuuuluaussmfd i fdsafdedadnslunisiadeiudming
nsgame WalunisdesiunsazdeswiliiinnsdednSansgauniluniends

Aasnlunng 36 (1)@) Taaiidn “lWimdnaunsgadsiasnmnasdoanswasttnda

AUYIATDISTHAS AUYIFvRITTHdiET A A fuluduineItunsHeanTLazIs

Y Y1

Whdsdmidnaunigaressgids” Fveuuinsdinantnnududastlunisfinnedeans

QJYJquJ I v Vo

| Y] 2 v a a v o v Y 1
SERINNAUBIAVDIS Qﬁﬂ EN"LNQﬂﬂ‘UQNW?@V’]NSUQV]@EJIUWULLWUGU@Q ;ﬂ:ﬁdiUﬂULQqﬁuﬁIWﬂﬂ?ja

Y

LR 1 v a o

Aanueynasidunisiugnin winugfvessy

1 1 o

Aedsagligniunuvienudslufunauvesssy

Y 9

< a [ ! a 1 a [y 1

#9NA1L AUYIAVD g@’m““ﬁm‘ﬁlumimmaﬂ‘uwmmwmaaﬂaq sHAldnanlIaT wax

q

A [ v

mmm‘wmaaLmﬂmwaulﬂjummau ‘?Ni%f}\li‘U(ﬂ’eNhjﬁﬂﬁj‘uﬂ’]iaﬂﬁi@ﬁaﬁﬂiig‘ﬁ’jwﬂu‘maLL@%

U

a

Emihinsgavesiaids uassgisudessulsdumudastlunsinsodoanslsiiui

v LY

WN51 36 (1) Jeyal®dn “Lantinaunsgadlans Lﬁihmeummﬁuad%’%wm%aaﬂiu

ALY}

v (%

SoU ANAIuUAL M%@Qﬂﬁﬂ?lﬂ aunuILazAnAeNIINlsdeiuAUYIRAINGT LLﬁ%%ﬂIMQJE\JLW]u

v
o

MaNgrIneYeIyARaELIl WWIntnnunga JansiguuauYIRveS TR

anulageagly

Feudn gnatuan wise gnindelulwavesnuniumfininwivesmaniy og1alsiniu 14

WﬁﬂmumaaéfﬁmmﬁumsﬁwLﬁumiLmuﬂumaﬁ?jﬂaﬂiuﬁauﬁw ANATUAL M%@ﬂﬂﬁ’ﬂ%’a AU

avyu o a

VIR QUUﬂﬂﬂﬂuﬂﬁiﬂiu‘WﬂL“ZJU’J’]‘L!UIG]‘EJG(I@LLRN” EJU@J’Wli’mﬂﬁ’]’JL"iﬂ mmwmmwmaamwﬁ

[

Tumimmmaammﬁmamummmﬂwaamﬂmﬂu” 03 ‘ULﬁEJ’«JWLG]SEJ@JWJLLV]‘UVHQﬂ%]WLI’]EJ

<« U

wazdrewmnelunisiedanongluaanigluvesigysu

11931 36 (2) WumsihunUgafvesnguuiesznineusemedisdufe u1ns 36 (1)

o

wdsduldluseaunielusy Wngdedldlaenndesiungruneuazdededuvesiyysu aels

o3

v @ J

Y ! Y v k4 4 ! & A ' cav v
ReulvinguunsuwasdetadudenadedlinasgsiunianiuyaUse asdnlayausesam
avslinnudetl usandeinaasaniiiunn ansgawsniauldngumnenielunnduderladli

Juaedgyadndtuendesedineaiunisasidineydyyineisuuninmennuduiusnig

Y

' Adrienne M. Tranel, “The Ruling of the International Court of Justice in: Enforcing the Right to

Consular Assistance in U.S. Jurisprucence,” American University International Law Review 20 (2005): 403.



171

[ |

nega 11931 36 wndnaeguulilaenteradiunarilumatusiy slun1sufua ninfeu

o 1

dymAdindiuazsunsuimugnazsilindnslunsindenasdearsiunsaananilaniuluiiu

nIfazentedadineIunIsainoydynyInTaIsuu1INNIgANNFURUSN9NES A.a.

Y 9
o '

1963 leiviulumatusu Jsluuainendesediilusmatugvssalvossyuianarsdwinliena

[
1 v a v v

U rasnazsunansandedadnisasiliamanil fady WaiansuIaInAIfinINyIvedeIa

Y

[ a & «

gRsssuszinUszmaluafiiedfueiuiwazyanadyvmdndiuaudug Aaziulddn ma

3 o

\/LQJQQ v =

sdadefamannguuisnisluvesansgelusne Aengnaaiindedsiansanaiuill
(procedural default rule) busivemannguuneiiesliliasilinoudyayinsaisuuriineg
v v ¢ 1 (% a a A a ] o‘dy
ANUFANNUINNNIGS A.A. 1963 UM 36 (2) LAFNIFTOLUINALUALIDUNITUINYLNAINY
Wennuldlilimsinsandesedineiiunisaslinanslunmsfinseriunsaauinnii
AIUULAENINTINVBININGT 36 wdsaInTsiaudiuaslunisinnadoanssening

1 ¥ ¥

LGNGO VIV RITING

<9

'
A a k%

dienasandeululumininwveseagfsssuseninasemeluad LaGrand A6
2001 L.LaziuﬂﬁﬁmﬁuaﬁmLLazqﬂﬂaﬁmmwaLﬁﬂ%ﬁuﬂuﬁuﬂ A.A. 2004 @N3FOLISNEOUTY
Faulailduennandvdnisnsgasioassiities LaGrand Aoune Karl was Walter LaGrand
wazsonudgrAdndtunusetelumilewendndln fufufiduiitaauiansgensn
azidinanslunisuennanavdviensgaunassiities LaGrand wazaumAfingfuilonnian

ndunulupfongazuennarniosnisdugueuemdnddunndminfnagaidndln nell

)

<

1 uAANINY Oda  Fudugiiminwifinnsandideunnsnistinsiluadifediueniun

Y

Re &
Qe

A

(%)

Y] a & a 2 a & 1 Ny a A a a a v
LLag‘l‘J‘ﬂﬂaaﬂ.ﬂﬂ(ﬂLﬂJﬂsﬁ UAUBDUS llﬂ')']llL‘Vﬁ«nWlﬂum@WWqWIUﬂigLWUﬂqiagLll@amﬁﬂ']ﬂi@

o

11991 36 witeydangadsuuseniadndlinduansgewsni wliindinine Oda Az

o L]

maiudssdrnlnginiu lagldanuiuii mwszanigausnilivousuitasdedvsviniaa

Tunisusnnaniansivantunausfdindnuuad Jeliduseifunazdasiansusesnisaziia
2

80 Ba@euwiiuiulansgeniniazeeusuinandnanslunisindenazdeansivasiives

: International Court of Judgement, Case concerning Avena and other Mexican Nationals (Mexican v.

United Sates), Order of Provisional Measures, 2004 (I voted in favour of the present Order. However, | believe it
appropriate to state my doubts concerning the Court's definition of "disputes arising out of the interpretation or
application" of the Vienna Convention on Consular Relations. Those doubts have already been clearly expressed
on three occasions in connection with two similar cases decided by the Court (see Vienna Convention on
Consular Relations (Paraguay v. United States of America), Provisional Measures, Order of 9 April 1998, I. C. J.
Reports 1998, p. 248 ; LaGrand (Germany v. United States of' America), Provisional Measures, Order of 3 March
1999, 1. C. J. Reports 1999 (1), p. 9); LaGrand (Germany v. United States of America), Judgment,

I. C. J. Reports 2001, p. 466). The present case, in my view, is in essence an attempt by Mexico to save the lives of
its nationals who have been sentenced to death by domestic courts in the United States. This case concerns

human rights, specifically those of the Mexican nationals on death row, but there is no dispute between Mexico
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and the United States concerning the interpretation or application of the Vienna Convention. The United States
has acknowledged its failure to provide consular notification - in violation of the Vienna Convention - and in fact
the Mexican nationals did not receive timely consular protection. | believe that Mexico has seized upon the
Convention and the admitted violation of it as a means, and the only one potentially available, to subject the
United States to the compulsory jurisdiction of the Court. Since there is currently no provision of international
law conferring compulsory jurisdiction on the International Court of Justice, Mexico sought a mechanism by which
it could hope to bring a case unilaterally before the Court and it relied to that end on the Convention's Optional
Protocol, pursuant to which both Mexico and the United States have accepted the Court's compulsory jurisdiction
in disputes involving the interpretation or application of the Convention. Mexico contends that its nationals were
sentenced to death without having received consular assistance. In most cases, however, they ii3ere given
consular assistance in the judicial processes (including the clemency procedure) that followed their initial
sentencing. This case cannot be about domestic legal procedure in the United States because that lies within the
sovereign discretion of that country. It does not concern a dispute over the interpretation or application of the
Vienna Convention) because the United States admits its violation. While there may be a question of the
appropriate remedy for the violation, that is a matter of general international law, not of the interpretation or
application of the Convention. What this case is about is abhorrence - by Mexico and others - of capital
punishment. If the International Court of Justice interferes in a State's criminal law system (encompassing trial and
appellate proceedings and clemency procedures), it fails to respect the sovereignty of the state and places itself
on a par with the supreme court of the State. The Vienna Convention in no way justifies the Court's assumption
of that role. As 1 have previously stated : "The Court cannot act as a court of criminal appeal and cannot be
petitioned for writs of laubeus corpus. The Court does not have jurisdiction to decide matters relating to capital
punishment and its execution, and should not intervene in such matters." (LaGrand (Germany v. United States of
America), Provisional Measures, Order o f 3 March 1999, I. C.J. Reports 1999 (1), p. 18, declaration of Judge Oda.)
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’ International Court of Justice, LaGrand Case (Germany V. United States of America), Merits, Judement
of 27 June 2001, p. 104, para. 125 (The Court will now examine the other assurances sought by Germany in its
fourth submission. The Court observes in this regard that it can determine the existence of a violation of an
international obligation. If necessary, it can also hold that a domestic law has been the cause of this violation. In
the present case the Court has made its findings of violations of the obligations under Article 36 of the Vienna
Convention when it dealt with the first and the second submission of Germany. But it has not Sound that a
United States law, whether substantive or procedural in character, is inherently inconsistent with the obligations
undertaken by the United States in the Vienna Convention. In the present case the violation of Article 36,
paragraph 2, was caused by the circumstances in which the procedural default rule was applied, and
not by the rule as such. In the present proceedings the United States has apologized to Germany for the breach
of Article 36, paragraph 1, and Germany has not requested material reparation for this injury to itself and to the
LaGrand brothers. It does, however, seek assurances: "that, in any future cases of detention or of criminal
proceedings against German nationals, the United States will ensure in law and practice the effective exercise of
the rights under Article 36 of the Vienna Convention on Consular Relations', and that "[in particular in cases
involving the death penalty, this requires the United States to provide effective review of and remedies for
criminal convictions impaired by the violation of the rights under Article 36". The Court considers in this respect
that if the United States, notwithstanding its commitment referred to in paragraph 124 above, should fail in its
obligation of consular notification to the detriment of German nationals, an apology would not suffice in cases
where the individuals concerned have been subjected to prolonged detention or convicted and sentenced to
severe ena alti es. In the case of such a conviction and sentence, it would be incumbent upon the United States
to allow the review and reconsideration of the conviction and sentence by taking account of the violation of the
rights set forth in the Convention. This obligation can be carried out in various ways. The choice of means must
be left to the United States.)
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¢ Valerie Epps, “Violations of the Vienna Convention on Consular Relations: Time for Remedies”,

Willamette Journal of International Law and Dispute Resolution 11 (2004): 13.

° International Court of Justice, Case Concerning Avena and other Mexican Nationals (Mexico v. United

States of America), Merits, Judgment of 31 March 2004, p. 69, para. 150 (The Court would further note in this

regard that in the LaGrand case Germany sought, inter alia, "a straightforward assurance that the United States will
not repeat its unlawful acts" (I. C. J. Reports 2001, p. 51 1, para. 120). With regard to this general demand for an
assurance of non-repetition, the Court stated : "lf a State, in proceedings before this Court, repeatedly refers to
substantial activities which it is carrying out in order to achieve compliance with certain obligations under a treaty,
then this expresses a commitment to follow through with the efforts in this regard. The programme in question
certainly cannot provide an assurance that there will never again be a failure by the United States to observe the
obligations of notification under Article 36 of the Vienna Convention. But no State could give such a guarantee
and Germany does not seek it. The Court considers that the commitment expressed by the United States to
ensure implementation of the specific measures adopted in performance of its obligations under Article 36,
paragraph 1 (b), must be regarded as meeting Germany's request for a general assurance of non-repetition.” (I. C.

J. Reports 2001, pp. 5 12- 513, para. 124. The Court believes that as far as the request of Mexico for guarantees
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and assurances of non-repetition is concerned, what the Court stated in this passage of the LaGrand Judgment

remains applicable, and therefore meets that request.)
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¢ Ibid., p. 65, para. 138 (The Court would emphasize that the "review and reconsideration" prescribed by
it in the LaGrand case should be effective. Thus it should "taken into account the violation of the rights set forth
in the Convention" (I. C. J. Reports 2001, p. 516, para. 128 (7)) and guarantee that the violation and the possible
prejudice caused by that violation will be fully examined and taken into account in the review and
reconsideration process. Lastly, review and reconsideration should be both of the sentence and of the

conviction.)
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" Oscar Schachter, “The Enforcement of International Judicial and Arbitral Decisions,” The American
journal of international law 54 (1960): 23.
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® Alan Macina, “Avena & Other Mexican Nationals: The Litmus for Lagrand & the Future of Consular

Rights in the United States,” California Western International Law Journal 34 (2003): 115.
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’ Torres, No. PCD-04-442, slip op. at 1 (order granting stay of execution and remanding case for
evidentiary hearing)

10 International Court of Justice, LaGrand Case (Germany v. United States of America), Merits, Judgment
of 27 June 2001, p. 506, para. 110 (The Court will now consider the Order of 3 March 1999. This

Order was not a mere exhortation. It had been adopted pursuant to Article 41 of the Statute. This Order was

consequently binding in character and created a legal obligation for the United States.)
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