anduagntnvesdyyinudyaeugnlvlddnslulusunsuneuiomes

U.A.UUAT LUSIVIAN

¥ <

%wmﬁwuﬁ‘ﬁLﬂudawﬁwaqmiﬁﬂmmmé’ﬂQmﬂ%ﬁyﬁmﬁﬁmammmﬁmsﬁm
anvlaaans lddeinniaiv/dieuwin
ANETAMERS PINTAINMINE Y
Un1s@nwn 2562

AUaAVEvIPAINTAIININeAY



Rights and Duties of Parties to a Software License Agreement

Miss Chanida Methachaowalit

A Thesis Submitted in Partial Fulfillment of the Requirements
for the Degree of Master of Laws in Laws
Common Course
Faculty of Law
Chulalongkorn University
Academic Year 2019

Copyright of Chulalongkorn University



WL INeINUS anduavnthnvegdyynudyaeugnlilddnsly

lUsunsumauimes
lng Ul Wevan
AU AArans
9191387UT Ny Amendwusudn 8137138 n5.85%01 37

Azdifenans unainsalunivends syliRliduinerdnusatuilludiunisves

nsAnwnuvangnsUSyatRmansumUudin

___________________________________________________________________________ AMUAAMLIRAENS
(§928Mans19138 as.UI0n ATIIYE)
a a &
AMYNISUNITEDUINGITNUS
Use51UnTIUNIT

21159NUS NN NUSUAN

A33UNTT

A33UNTT

({9eans1nse 03.3159U 1nTiunediug)



¥ila Ws1wde : AvSuasmihivesgdynudyarougavldavsiulsunsuaeuiames . (Rights and

Duties of Parties to a Software License Agreement) 8. fiUSnwvan : . m.q%’mm 34

o

doyareugalildavslulusunsureuiinmes Jududyqrvssnmmil@ainfdnelminUsziulgmain

i o a a v A o ) a' Yo a a s o
nsilafinguaneivuadnsuninnaudgyailiegreimau Wesndygreunynlilddvsliulusunsunsufivnesdind

v

1Y) 2 e A 1o | ya o ° & o | Yo s
aﬂ‘lﬂmzmuﬁéyqpLLU‘UNW%WEWWQGQQJWEJ7Umauwwlm‘uﬁwﬁmmiamwumLuam‘uaﬂaiyzyﬂéimwhaaiuauagwluu

U8

81UN9RTe NIMuunansuninvesadygilnsefeaiisdedyy mduatsdnvaldnussderanelminmiuldidu

(YRR Ad)

o
o 25

5331 uaruenanidayareua nldanslulusunsuneufiunesiidnwaz Jugsnssunfinnsmuieatuszninedygn
waneUszaniudygratuiieniu Jdidgmidnsuihivesdyarasdululusmadefudyyvssanladwinli
~

avsnihvesgdyalifmnudanuuiueu Huigdyarzlildsuanuduasewnunguunefioseuiieuivdygy il

SR AL o Y

v
et 1 o

nguanefmuadnsuntihnlisgnsinau Inerinusatuiuidnyivieuiieuiiaiomvedvsmininudayareoygnl

Tanslulusunsumeufiumesfiaumngauuavilusssunnadynn Sudadnwndninasiuasisnisiunisivuning

U

nihvesddyanungvingvesUssimeAanizewsnuarUssinadang witethunusuldlunisimundniviniaadyagn

7

augalildanslulusunsupauiiamesiulsunalng

a £ {

nan1sfnwInud luusemeanigosnkasUsemadingy dnsundnsniniaudygyrvevieuasdayan
iusnisunuiuldivdygrougalildanslulusunsureuiamesime Wieanndudyg ifidnvaslndifestuneiiag

suldndninaiegnudeatuldegnamnnnausa tnafinnsusuldluaesdnvasfo nsusuldlagaylaulagedonsiiany

oA

wauvesgdyy1infianudszasdarliansmihinudyy 1 dululuwuimafsrdudyyrgevevsedyyiliuinig
uduansdl waziuaigdyariansnihnegrnduiernuivansninaung vunevesdyyndanulndifsainnin

(TR

warsoululspmaanigesnuazUsenedinge Winisasnguueadulmiiiefvuesdniwihiivesgdyaliduns
lanziievdndgymeanulddaaundusuainnsinnudygilaemadusead ludssmelng nmsuSuldansudiany

nguInednyMETovIens oo nmAdY UMY STINaNg ML swaEdvd i udyyroyg e lrlgansTul Usunsuy

o '

peuRmeslaenseiu ldanunsavilimiosanarsedrfyuesdyaunnaneiu uregrslsAnrmalveeiadwunansndni

o v o = 9 o a o ' A v a ‘o [ a
|28 ZUWZU’]I‘WLU‘UIUIHLLU'W]']QLﬂEJ'JﬂUlmﬂEJEJ']ﬂEJﬂ']imﬂ’J']ﬁJﬁiniU’l'l’]WmLﬁmu’]WLLW?]i\'i“U@ﬁﬂﬁinin'] LLa%IWEJﬂ'ﬁEL“UWﬁﬂEj?\ﬁG]

o U

Adyydeanistiansunifiszninadulululuwuimadeifvinsnihfieweninadyyiiy madadedudniving

A

sy aiulAdulumuianundunriass

U3 DRenans AUTDTOTAN oo

YnsAnw 2562 AU0TD B.NUSNWIVIRN oo



# # 5985961334 : MAJOR LAWS
KEYWORD: Computer Software, Software License Agreement, Right and Duty, Contract
Chanida Methachaowalit : Rights and Duties of Parties to a Software License Agreement. Advisor:

Surutchada Reekie, Ph.D.

Software license agreements are agreements that usually had issues about unclearly legal rights
and duties because the agreements were usually standard agreements that the licensors could specify the
statements of the agreements and the licensees had to authorities to object the agreements. Specifying the
rights and duties of the parties in the agreements with only written statements might be unfair. Moreover, the
software license agreements were transactions overlapping with many types of agreements. Consequently,
what was type of agreements that the rights and duties of the parties should be consistent with? Accordingly,
the rights and duties of the parties were unclear and uncertain. Therefore, this thesis focused on studying and
comparing the rights and duties under the software license agreements according to the American and British

laws in order to adjust specifying the rights and duties in the software license agreements in Thailand.

According to the findings, it was found that the rights and duties under the sale and service
agreements were adapted to the in the software license agreements in the United States and England since
those agreements were similar and the agreements could reasonably comply with the same criteria. There
were two types of the adaptations: the adaptations were done according to the parties’ interpretations and
decisions to comply with the sale or service agreements, and the rights and duties of the parties were
specified according to the most consistent agreements. Then, new laws were enacts in both countries in order
to specify the rights and duties of the parties and to solve the unclear interpretations by courts. In Thailand,
the rights and duties under the sale agreements or specific contracts according to the Civil and Commercial
Codes could not be adapted to the software license agreements because the essences of the agreements
were different. However, Thai courts might consistently specify the rights and duties with the interpretations

according to the actual intentions of the parities and good faith.

Field of Study: Laws Student's Signature .......cccoeeeveveenens

Academic Year: 2019 AdVisor's Signature .........cceveereeeenns
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! American Law Institute, Restatement (Second) of Contracts §1 (1981).

2 Jonathan J. Kim, Contract Wex Legal Dictionary / Encyclopedia [online], 18 February 2018. Available from:

https://www.law.cornell.edu/wex/contract.
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® Pamela R. Tepper, "The Law of Contacts and the Uniform Commercial Code,"(New York: Delmar Cengage

Learning, 2012), pp. 10-12.

¢ Lawrence Levy and Suzunne Bell, "Software Product Liability: Understanding and Minimizing the Risks," High

Technology Law Journal: 7.

> No.14-cv-05264-JST, 2015 WL 693552 (N.D. Cal. Feb. 18, 2015).
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8 Section 2-102 Unless the context otherwise requires, this Article applies to transactions in goods

" Section 2-105 (1) "Goods" means all things (including specially manufactured goods) which are movable at the
time of identification to the contract for sale other than the money in which the price is to be paid, investment
securities (Article 8) and things in action.

& Michael Madison, "Reconstructing the Software License," Loyola University Chicago Law Journal: 276.
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? Section 109. (b)1)Xa) Notwithstanding the provisions of subsection (a), unless authorized by the owners
of copyright in the sound recording or the owner of copyright in a computer program (including any tape, disk, or
other medium embodying such program), and in the case of a sound recording in the musical works embodied
therein, neither the owner of a particular phonorecord nor any person in possession of a particular
copy of a computer program (including any tape, disk, or other medium embodying such program),
may, for the purposes of direct or indirect commercial advantage, dispose of, or authorize the disposal of,
the possession of that phonorecord or computer program (including any tape, disk, or other medium
embodying such program) by rental, lease, or lending, or by any other act or practice in the nature of

rental, lease, or lending.

10 555 F. Supp. 2d 1164 (W.D. Wash. 2008).
1 9018 WL 3045278,

12 433 F. Supp. 2d 1058.
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13 2015 WL 3607784.

14 Clayton Gillette and Steven Walt, Sales Law Domestic and International, Second ed. (United States of America:

Foundation Press, 2009), p. 28.

15 925 F.2d 670 (3d Cir. 1991).
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16 2003 WL 21555316.

7772 F.2d 543 (9th Cir. 1985).

18 190 F. Supp. 2d 159 (D. Mass. 2002).
¥ No. 3:2012cv00154 (N.D. Cal. 2014).

212 10920-RGS (D. Mass May 3, 2013).
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2140 F. supp. 3d 1191 (N.D. Calif. 2014).

%2 2010 WL 3974674 (D. Kan. Sept. 30, 2010).
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% Section 2-313 (1) Express warranties by the seller are created as follows:

(a) Any affirmation of fact or promise made by the seller to the buyer which relates to the
goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to
the affirmation or promise.

(b) Any description of the goods which is made part of the basis of the bargain creates an
express warranty that the goods shall conform to the description.

(c) Any sample or model which is made part of the basis of the bargain creates an express

warranty that the whole of the goods shall conform to the sample or model.
24Section 2-313 (2) It is not necessary to the creation of an express warranty that the seller use formal words
such as "warrant" or "guarantee" or that he have a specific intention to make a warranty, but an affirmation merely

of the value of the goods or a statement purporting to be merely the seller's opinion or commendation of the

goods does not create a warranty.

= Clayton Gillette and Steven Walt, Sales Law Domestic and International.
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% Robert T. Daunt, "Warranties and Mass Distributed Software," Santa Clara High Technology Law Journal: 261.

27 546 N.E.2d 888, 890 (Mass. App. Ct. 1989).

2 Clayton Gillette and Steven Walt, Sales Law Domestic and International, p. 325.

2 Section 2-312 (1) there is in a contract for sale a warranty by the seller that
(a) the title conveyed shall be good, and its transfer rightful; and
(b) the goods shall be delivered free from any security interest or other lien or encumbrance of which
the buyer at the time of contracting has no knowledge.
(3) Unless otherwise agreed a seller who is a merchant regularly dealing in goods of the kind

warrants that the goods shall be delivered free of the rightful claim of any third person by way of infringement

30 Clayton Gillette and Steven Walt, Sales Law Domestic and International, p. 288.
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31 Darin Klemchuk, "Warranty against Infringenemt - Ucc Section 2-312," [Online] Accessed: 2019, February 24.
Updated: 4 July 2017. Available from: https://www.klemchuk.com/\egal-insights/warranty-against-infringement-
ucc-section-2-312

32 Section 2-315. Where the seller at the time of contracting has reason to know any particular purpose for which

the goods are required and that the buyer is relying on the seller's skill or judgment to select or furnish suitable
goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be

fit for such purpose.

»3 Clayton Gillette and Steven Walt, Sales Law Domestic and International, p. 288.

34 Section 2-314 (1) Unless excluded or modified (Section 2-316), a warranty that the goods shall be

merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind.
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3 Section 2-314 (2) Goods to be merchantable must be at least such as

(a) pass without objection in the trade under the contract description; and
(b) in the case of fungible goods, are of fair average quality within the description; and

() are fit for the ordinary purposes for which such goods are used
%8 500 p2d 1172 (1987).

3 Jean Braucher, "Unfair Terms in Comparative Perspective: Software Contracts," in Commercial Contract Law:

Transatlantic Perspectives, ed. Qi Zhou Larry Dimatteo, Severine Saintier, Keith Rowley (New York: Cambridge

University Press, 2013).
8 Robert Hillman and Maureen A. O'Rourke, "Principles of the Law of Software Contracts: Some Highlights,"
Tulane law review 84(2010): 1535.

3 Clayton Gillette and Steven Walt, Sales Law Domestic and International. page 335.
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o Section 2-711 (1) Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or
justifiably revokes acceptance then with respect to any goods involved, and with respect to the whole if the
breach goes to the whole contract (Section 2-612), the buyer may cancel and whether or not he has done so
may in addition to recovering so much of the price as has been paid.
42 Section 2-712 (1) After a breach within the preceding section the buyer may "cover" by making in good faith
and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for
those due from the seller.

(2) The buyer may recover from the seller as damages the difference between the cost of
cover and the contract price together with any incidental or consequential damages as hereinafter defined

(Section 2-715), but less expenses saved in consequence of the seller's breach.

Bsection 2714 (2) The measure of damages for breach of warranty is the difference at the time and place of

acceptance between the value of the goods accepted and the value they would have had if they had been as

warranted, unless special circumstances show proximate damages of a different amount.
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4 Section 2-715 (1) Incidental damages resulting from the seller's breach include expenses reasonably incurred in
inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable
charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident
to the delay or other breach.
s Section 2-715 (2) Consequential damages resulting from the seller's breach include

(a) any loss resulting from general or particular requirements and needs of which the seller at
the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise;

and

(b) injury to person or property proximately resulting from any breach of warranty.

a6 Clayton Gillette and Steven Walt, Sales Law Domestic and International., p. 342-343.

& Section 2-316 (1) Words or conduct relevant to the creation of an express warranty and words or conduct
tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other; but
subject to the provisions of this Article on parol or extrinsic evidence (Section 2-202) negation or limitation is

inoperative to the extent that such construction is unreasonable.
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48 Section 2-316 (2) to exclude or modify the implied warranty of merchantability or any part of it the language
must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any
implied warranty of fitness the exclusion must be by a writing and conspicuous.

 Section 2-316 (3) (@) all implied warranties are excluded by expressions like "as is", "with all faults" or other
language which in common understanding calls the buyer's attention to the exclusion of warranties and makes
plain that there is no implied warranty.

50Section 2-316 (3) (b) when the buyer before entering into the contract has examined the goods or the sample
or model as fully as he desired or has refused to examine the goods there is no implied warranty with regard to
defects which an examination ought in the circumstances to have revealed to him.

51 Section 2-316 (3) (c) an implied warranty can also be excluded or modified by course of dealing or course of

performance or usage of trade.

2 Section 2-719 (1) the agreement may provide for remedies in addition to or in substitution for those provided

in this Article and may limit or alter the measure of damages recoverable under this Article, as by limiting the

buyer's remedies to return of the goods and repayment of the price or to repair and replacement of non-
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conforming goods or parts; and resort to a remedy as provided is optional unless the remedy is expressly agreed
to be exclusive, in which case it is the sole remedy.

%3 Section 2-719 (3) Consequential damages may be limited or excluded unless the limitation or exclusion is
unconscionable. Limitation of consequential damages for injury to the person in the case of consumer goods is
prima facie unconscionable but limitation of damages where the loss is commercial is not.

> Section 2-718 Damages for breach by either party may be liquidated in the agreement but only at an amount
which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of
loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.

%5 Section 2-719 (1) (@) the agreement may provide for remedies in addition to or in substitution for those

provided in this Article and may limit or alter the measure of damages recoverable under this Article, as by
limiting the buyer's remedies to return of the goods and repayment of the price or to repair and replacement of
non-conforming goods or parts; and

(2) Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy

may be had as provided in this Act.

3 Section 2-719 (3) Consequential damages may be limited or excluded unless the limitation or exclusion is

unconscionable.



(%
Y [ Y v v

uda fatu dedadrinanusuinluanudenief dudosnainnisiadyyi 394y
Tallgt

mMsUfiasniodianisiudseiuiloyaaaliildnu U.CC anaidedrinld
f134 Magnuson Moss Warranty-Federal Trade Commission Improvements Act Farmiue
umsgrulunmssulseidluduiguilan (consumer product) fiddnyAeniseniiuvedniin
nsulseiulaeUsotsaaviililanindusidnissulseiuluatednwaldnes (written
warranty) niefinsvidyanliusnisiierfududduniely 90 Jutuanuiiinn1sde

218°7 WEP1ANN15INNATTEEAVRITUUSENUlAgUSeneag 1tz aula 1InN15INNATY

auwRauNa (conscionable) waziinisuanslitivegadnudsuunthvosnissulseiu®

91gAuNIiessaansaindyailiniinualiniy Section 2-725 Tiddune

Aolasfasneluszesiian 4 Vluusiuninisiindyy) Srdyaranusannasiuliduasla
WAADINNNUATZYZIIA19819UY 1 U d1iun13TuUsziu N1ItuTze2a N SuAILANITAS
woudud liid@erensuiinsiedyaiuvselifany Vuwsinsdinfinslimiuueneluie

nsldulusuianvssduat Tunistisyeziarazisutulodnisidauiuindu ag1lshn

v A

malagdrulngiiviinisiuuseiulaedaudsinazdonusuniutigaunns aavedudii
Usngiulutisssezaidmvusuiueuniosusosmsldnuvesdudlddodunislddud

LNTRYNIUYBY Section 2-725%°

4.1.3  AnSuazuiivesgdyymudyyiliuing

o

Tunsdlfienadiuindyyroyanbildansliulusunsuneuiamesliludyagy
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> 15 U.S.C,, Section 2308 (a) No supplier may disclaim or modify (except as provided in subsection (b)) any

implied warranty to a consumer with respect to such consumer product if (1) such supplier makes any written
warranty to the consumer with respect to such consumer Product, or (2) at the time of sale, or within 90 days
thereafter, such supplier enters into a service contract with the consumer which applies to such consumer
product

815 U.S.C., Section 2308 (b) For purposes of this chapter (other than section 2304(a)(2) of this title), implied
warranties may be limited in duration to the duration of a written warranty of reasonable duration, if such
limitation is conscionable and is set forth in clear and unmistakable language and prominently displayed on the

face of the warranty.

59 Alice M. Wright, "What Constitutes Warranty Explicitly Extending to "Future Performance" for Purposes of Ucc §

2-725(2)," 81 American Law Reports 5th 483(2000).
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61 ) N . . .
James Barnes, Terry Morehead Dworkin, and Eric Richards, Law for Business (North America: McGraw-Hill

Education 2015), p. 289.
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63 Raymond Nimmer and Jeff Dodd, "Modern Licensing Law," [Online] Accessed: 2018, August 21. Available from:
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68 492 N.E.2d 314 (1986).

59 INSUL-MARK MIDWEST, INC. v. MODERN MATERIALS, INC. (612 N.E.2d 550).

0 Allan Farnsworth, "lImplied Warranries of Quality in Non Sales Case," Columbia Law Review 57(1957): 660.

™ Melody Home Mfg. Co. v. Barnes (1987) 741 SW.2d 349,

72 395 N.W.2d 395 (1982).



70

“Wogsumuianasazneaindasadiaienisldauduiiinguszacd

U
Ay o a ! o & A & ¢ v v v
BRANIELANE Y ASUVDH UQJ}']I@EJU?EJ']EJ'J']IﬂiﬂﬁTNUULlI@Lﬁiﬂﬁu‘yjimLLaqﬂgﬁqﬂﬂiﬂisﬁﬂqu‘lﬂ

Y] s A o a Y] o " o Y oA a ' Ao X =
WWN?WQﬂiSﬁQﬂ LﬂJ@aiyJﬂﬂﬂJﬂqiiU‘UizﬂuvLil']'ﬂ@IEJGUﬂLLQ\T‘W?@I@EJ'U?EJ']EJ'JWQWUV]WWTU‘U%NV’TJ']@J

<

mngansenslivsglevilaslanigviorussquadwsiuueu mandedunisdiiunis
dleussg Tngusvasdudothludnadwsiuazanag fudsumnuaraglsifioid nmsufofnng
Frsevilluanszddy (substantial performance) aunitutuifismessussg TngUsvasd
videnadnsfifvunly ismuiinmsiudssiulaguisnednnumngauuinisliusylovd
laganig (implied warranty of fitness for a particular purpose) Wudiing denusuldy
nuRndaviethiidlunfils”

wanantginnwdalaenstiadesuislulszananguuneuaiglaln (Lowa

Y

Code) 1natuayunisusuldnannguunefnusinglu U.CC. Article 2 Audyayilalladyan
FoUBE Fall

“enatdamiuinuleuisiiulseglunsesviygfaunsausuldliogadume

< a Ly 1 [

I [ v v va 1% =3 I a
Junaduusznuinlildnsaunqulnenivivaansgsivdydfsgatauds Aludidalaly

[ g

¥ o
wva aa U [

Wﬁziwﬁ’mmmum $UAUINNNTNTEVINNUVDIANR

o

»73

pgalsha nsusulddedyalnelsensvesmassdeaduliiislidennans

Aunlevieasisae Jausnglussnssufedduguilng Fendnyailuldeglugiusiviniey

a |

Adyasinduiuszneugsianazeglugiusiaziassesests

U 7]

[y [d [ v & S
Audunan sedulunsal

¥

dyanlaegravindisuiund mavzldusuldvedygilaeuserediudygilaruinig wu lusd
Pain Center of SE Indiana LLC v. Origin Healthcare Solutions LLC™ finaua$g8ulfeu

A1 dIEnsUNTTANIlUSHNTUABLAILADIENUS U EALAUAIUSAIININITUNNY

o w 1%

wazdusuuinisou o Mnerteatulusunsy Wudyaifasydrdmydunisliusnig uazde

[ [y [y

dersulsziununmlasuseneludyglruinisaiunan common law lisnausuldiv

Ag>) q
¥

aay v ) v a v Y]
nsaliileesnniludgyanseninedUseneugsiame iy

! o w [

4.1.3.3 99ANAYYNLIUNIDINNAAINUSUNA

1%
[ a =

mniansiuuRmudygyuindu dredsuusnisianslunisiessesie

e

= a J a [ a 1 1 v v Y o & .
maiesenAandsniodutu walderatedulngsznilaeaniziangas (specific

& lowa Code Annotated § 554.1102 comment 1 (1981).

" 2018 WL 3045278,



71

performance) ins1sdunisentasanimiiasdadulvindaey
Q

o a ) ° ] I3
UYIDNANIENUINTENN hUAIBITLUY

v A

v & 75 ! = < a A o = a
AUAINAU I@EJF’]’WL&EJW’]EJLUHNUVlﬁﬁﬂﬁUwﬂ@ MNAYRIYLNDVALYYAINULTYKY

(compensatory) WuAndemeiiliiievaeanugadenidienlllaimedygilasuainns

IS ¥

ndndenislivfdinutennas IneRuandemeidnlyununlialiounilendyydntiie

ado o A

TR udyaegensudiu’ lneadnd1dyfe Hawkins v. McGee'” nuasnenilovoaing

o

Aalagninlnilaenisihiawilsusnamthenuivgnaneln Wewnladuusingindlesuiivy

A A

3pNeaNY AaldAuINANLEsIEIINAIULANANTEn e Tiany saliulenunaguludae

U Fapdsmedlusiuludsanuiduuiaiinlasulunissnuinazarsneneuia AaLse

[ac
i)
Zo
oM
)
&
=
Zo
=

= Ay v . = o A a &£
ANUEEMIENIa19N (consequential damage) Ao ALEEMIBNANTUE

78

ANudeenedyy e Nndyy Al dse T Inin sEad

mndgyrdvedyyreniulazaniaausuiin Jodyyituazaolll

YY)

[ av v B . = 1 a I [y g Yo o &
anwaeNlsmana (unconscionability) #euslisdundnnguunenlddaduiudyaideuie
A4 Uniform Commercial Code Article 2-302 wazaalaunuiusuldiudygyrou 9 Tu

37Uy Common law Tunanasuime™ lae Restatement (Second) of Contract Law 208

£%
L% v

IaUnyalAnan unconscionability 1394l

“ormanuindyymiadenivuale o anudygyrlianvusndanemeHa

' (%
a o W [ Y

(unconscionable) Tuvauevidy Ar1ae1aU iasnazdsAunIsaudyyIMauanIedsdu

1% 1Y o v g

Y191
mudyayniied Iunsdedynndasamgnaty niednansusuldtedyyrntndemna

U
44' v a a & .
LW@I‘W LANANLUUSITU

75 A « v X v o4 o o - o
HUNY QMU'], ﬂ'J’]lIEL‘GE]\‘iG]uLﬁEJ’JﬂUﬂQM&J’]EJﬁM‘JEE]L@JiﬂW. MU 111,

76 4 & o
LIDAUAYINY,

" 146 A 641 (NH. 1929).

78 a « P S { Y 1Y o o
UURY T\J'QJ‘U’L ﬂ’]’mELﬁ’e]x‘i(ﬂuLﬁEJ'JﬂUﬂQMiJ’]EJﬁMiEEJL@JiﬂW 1 112

[ Charles L. Knapp, “Unconscionability in American Contract Law: A Twenty-First-Century Survey,” in Commercial

Contract Law: Transatlantic Perspectives, eds. Larry A. Dimatteo, Qi Zhou, Severine Saintier, and Keith Rowley.

(New York: Cambridge University Press, 2013), p. 311.
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80 The Uniform Computer Information Transactions Act prefatory note.

81 Section 102 (11) “Computer information transaction” means an agreement or the performance of it to create,
modify, transfer, or license computer information or informational rights in computer information.

82 The Uniform Computer Information Transactions Act Section 102’s comment.

83 Section 103 (c)(1) If a transaction involves computer information and goods, as between this [Act] and [Article

2 and Article 2A of the Uniform Commercial Code], this [Act] applies to the computer information and [Article 2

or 2A] do not apply to the computer information.
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4.1.4.1 Yodyylaedauds (Express Terms)

a

lne Section 402 lanmualinsuanseenlanednudsedoygnlildans

fodunssulseiulaednuss mundninaueiassalus

84 The Uniform Computer Information Transactions Act Section 203’s comment.

& Section 409 (a) Except for published informational content, a warranty to a licensee extends to persons

for whose benefit the licensor intends to supply the information or informational rights and which rightfully use

the information in a transaction or application of a kind in which the licensor intends the information to be used.
(b) A warranty to a consumer extends to each individual consumer in the licensee’s

immediate family or household if the individual’s use would have been reasonably expected by the licensor.
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8 section 402 (1) [Affirmation of fact or promise.] An affirmation of fact or promise made by the licensor to its
licensee, including by advertising, which relates to the information and becomes part of the basis of the bargain
creates an express warranty that the information to be furnished under the agreement will conform to the
affirmation or promise.

87 Section 402 () (2) [Description.] Any description of the information which is made part of the basis of the
bargain creates an express warranty that the information will conform to the description.

8 Section 402 (a) (3) [Sample, model, or demonstration.] Any sample, model, or demonstration of a final product

which is made part of the basis of the bargain creates an express warranty that the performance of the
information will conform to the performance of the sample, model, or demonstration, taking into account
differences that would appear to a reasonable person in the position of the licensee between the sample,

model, or demonstration and the information as it will be used.

8 The Uniform Computer Information Transactions Act Section 402’s comment.

20 Section 402 (b) [Puffing and language limitations.] It is not necessary to the creation of an express warranty that

the licensor use formal words, such as “warranty” or “guaranty”, or state a specific intention to make a warranty.
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However, an express warranty is not created by an affirmation or prediction merely of the value of the
information or informational rights.

(2) a display or description of a portion of the information to illustrate the aesthetics, appeal, suitability to taste,
subjective quality, or the like of informational content; or

(3) a statement purporting to be merely opinion or commendation of the information or informational rights.

?1 Section 401 (@) [Warranty of noninfringement. ] A licensor of information that is a merchant regularly dealing
in information of the kind warrants that the information will be delivered free of the rightful claim of any third
person by way of infringement or misappropriation, but a licensee that furnishes detailed specifications to the
licensor and the method required for meeting the specifications holds the licensor harmless against any such
claim that arises out of compliance with either the required specification or the required method except for a
claim that results from the failure of the licensor to adopt, or notify the licensee of, a noninfringing alternative of

which the licensor had reason to know.

92 The Uniform Computer Information Transactions Act Section 401’s comment.

3 Section 401 (b) A licensor warrants:
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(3) AugnABvastaya (Informational Content)
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(1) for the duration of the license, that no person holds a rightful claim to, or interest in, the
information which arose from an act or omission of the licensor, other than a claim by way of infringement or
misappropriation, which will interfere with the licensee’s enjoyment of its interest;

o Section 403 (a) a licensor that is a merchant with respect to computer programs of the kind warrants:

(1) to its end user licensee that the computer program is fit for the ordinary purposes for
which such computer programs are used;

(3) to the parties described in paragraphs (1) and (2), that the program conforms to any

promises or affirmations of fact made on the container or label.

# The Uniform Computer Information Transactions Act Section 403’s comment.

%5 Ibid.
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o The Uniform Computer Information Transactions Act Section 404’s comment.

% Section 404 (a) a merchant that, in a special relationship of reliance with a licensee, collects, compiles,

processes, provides, or transmits informational content warrants to that licensee that there is no inaccuracy in the

informational content caused by the merchant’s failure to perform with reasonable care.

%9 Section 404 (b) There is no warranty under subsection (a) with respect to:

(1) subjective characteristics of the informational content, such as the aesthetics, appeal, and suitability
to taste;

(2) published informational content; or

(3) a person that acts as a conduit or provides no more than editorial services in collecting, compiling,
distributing, processing, providing, or transmitting informational content that under the circumstances can be

identified as that of a third person.
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100 section 405 (a) if a licensor at the time of contracting has reason to know any particular purpose for which

the computer information is required and that the licensee is relying on the licensor’s skill or judgment to select,
develop, or furnish suitable information, the following rules apply:

(1) Except as otherwise provided in paragraph (2), there is an implied warranty that the information is fit
for that purpose.

(2) If from all the circumstances it appears that the licensor was to be paid for the amount of its time or
effort regardless of the fitness of the resulting information, the warranty under paragraph (1) is that the
information will not fail to achieve the licensee’s particular purpose as a result of the licensor’s lack of

reasonable effort.

101 Section 405 (c) If an agreement requires a licensor to provide or select a system consisting of computer

programs and goods, and the licensor has reason to know that the licensee is relying on the skill or judgment of
the licensor to select the components of the system, there is an implied warranty that the components provided

or selected will function together as a system.

lOZUniform Computer Information Transactions Act Section 809

103 Uniform Computer Information Transactions Act Section 601
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104 Uniform Computer Information Transactions Act Section 803
105, . . . )
Uniform Computer Information Transactions Act Section 803 (d)

106 Section 805 (a) Except as otherwise provided in subsection (b), an action for breach of contract must be
commenced within the later of four years after the right of action accrues or one year after the breach was or
should have been discovered, but not later than five years after the right of action accrues.

17 Section 805 If the original agreement of the parties alters the period of limitations, the following rules apply:

(1) The parties may reduce the period of limitation to not less than one year after the right of action
accrues but may not extend it.

(2) In a consumer contract, the period of limitation may not be reduced.
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108 oo ction 401 (d) a warranty under this section may be disclaimed or modified only by specific language or by
circumstances that give the licensee reason to know that the licensor does not warrant that competing claims do
not exist or that the licensor purports to grant only the rights it may have....... In an automated transaction,
language is sufficient if it is conspicuous. Otherwise, language in a record is sufficient if it states: (1) as to a
licensor’s obligation, “There is no warranty against interference with your enjoyment of the information or against

infringement”, or words of similar import;

1 . .
09 Section 406 (a) Words or conduct relevant to the creation of an express warranty and words or conduct
tending to disclaim or modify an express warranty must be construed wherever reasonable as consistent with

each other.

M0 section 406 (b) (A) To disclaim or modify the implied warranty arising under Section 403, language must

mention “merchantability” or “quality” or use words of similar import and, if in a record, must be conspicuous.
(B) To disclaim or modify the implied warranty arising under Section 404, language in a record must mention

“accuracy” or use words of similar import.
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! Section 406 (2) Language to disclaim or modify the implied warranty arising under Section 405 must be in a
record and be conspicuous. It is sufficient to state “There is no warranty that this information, our efforts, or the
system will fulfill any of your particular purposes or needs”, or words of similar import.
1z Section 406 (3) [Disclaimer of all implied warranties.] Language in a record is sufficient to disclaim all implied

warranties if it individually disclaims each implied warranty or, except for the warranty in Section 401, if it is
conspicuous and states “Except for express warranties stated in this contract, if any, this ‘information’ ‘computer
program’ is provided with all faults, and the entire risk as to satisfactory quality, performance, accuracy, and effort

is with the user”, or words of similar import.

s Section 408 (3) Express warranties displace inconsistent implied warranties other than an implied warranty

under Section 405(a).
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114 Section 406 (c) Unless the circumstances indicate otherwise, all implied warranties, but not the warranty

under Section 401, are disclaimed by expressions like “as is” or “with all faults” or other language that in

common understanding calls the licensee’s attention to the disclaimer of warranties and makes plain that there

are no implied warranties.

13 section 406 (d) If a licensee before entering into a contract has examined the information or the sample or

model as fully as it desired or has refused to examine the information, there is no implied warranty with regard to

defects that an examination ought in the circumstances to have revealed to the licensee.

16 Section 406 (e) An implied warranty may also be disclaimed or modified by course of performance, course of

dealing, or usage of trade.

1 Section 407 A licensee that modifies a computer program, other than by using a capability of the program

intended for that purpose in the ordinary course, does not invalidate any warranty regarding performance of an

unmodified copy but does invalidate any warranties, express or implied, regarding performance of the modified

copy. A modification occurs if a licensee alters code in, deletes code from, or adds code to the computer

program.
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122 Section 1 (1) This Act applies to contracts of sale of goods.

123 Section 2 Contract of sale.

(DA contract of sale of goods is a contract by which the seller transfers or agrees to transfer the

property in goods to the buyer for a money consideration, called the price.

124 Section 61 “contract of sale” includes an agreement to sell as well as a sale;

125 Section 61 “goods” includes all personal chattels other than things in action and money
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126Chris Reed and John Angel, Computer Law (New York: Oxford University Press Inc, 2003), p. 106.

27 1bid., 107.

128 Diane Rowland and Elizabeth Macdonald, Information Technology Law, p. 145.

129 120007 2 TCLR 453,

130 12017] Bus LR 245.
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4.2.1.2 Supply of Goods and Services Act 1982
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e

[ |
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Bl bid,,

132 sedsoft v Oracle [2012] 3 CMLR 44.

% Section 1 (1) In this Act contract for the transfer of goods means a contract under which one person transfers
or agrees to transfer to another the property in goods, other than an excepted contract and other than a contract
to which Chapter 2 of Part 1 of the Consumer Rights Act 2015 applies.

13 Section 6 (1) In this Act a relevant contract for the hire of goods means a contract under which one person
bails or agrees to bail goods to another by way of hire, other than a hire-purchase agreement and other than a

contract to which Chapter 2 of Part 1 of the Consumer Rights Act 2015 applies.
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a S o d’lj o a v 6 1 [ [ a & a o
Annaludya @erisdimisunsng wiu dyardaninazfeninsulund Philip Head

PN a v a v &

& Sons Ltd v Showfronts Ltd"’ uglunsalfiuinisiidiudifguinnindrduainag
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#9718 (Dixon v London Small Arms Co.')
(3) nsdldudngnialinludiumilaveanisuinisiinee AeafinnsanaInseiuveinued

Loldly wu giusnisdausmsamulaldinedounuuaslatuludiuniwenis
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q g

Buckley'*")

135 Noriko Kawawa, "Contractual Liability for Defects in Information in Electronic Form," Baltimore Intellectual

Property Law Journal 8, Fall 1999/Spring 2000 (1999). p. 86.

136 Richard Miles, Blackstone's Sale and Supply of Goods and Services (United Kingdom: Blackstone Pass Limited,

2001), p. 16.

137 [1970] 1 Lloyd's Rep. 140.

138 (1979) 9 BLR 77.

139 (1876) 1 App Cas 632.

190 119407 1 AW ER 174.
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4.2.1.3 Common Law
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aeldaduraais Sale of Goods Act 1979 uaw Supply of Goods and Services Act 1982
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UShNIUABNNILADININNYUNI8TINGY A St Albans City and District Council v

=

International Computers Ltd.'* Geildoiiaasenanaludl
Tul a.A. 1988 AMENITUNITVBUIDY St Albans 199191414 International
Computers Ltd. (ICL) WaunlusunsupeuiiamesnisdaioniBviesdiusuuuuln Tnesyuy
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asranuintusunsutudwuddenigludiosianaindumeli Wes St Albans fesgayde
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selaluunnin £484,000 AnznITUNITEIEY St Albans lafleedas ICL grulindadyyii

[ g]
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¥ 7 a

U39 TAKI9 (express term) AINFYQYIINTNRMUITZUY wazhintadygilneUseuisas
ANNmNNzaNLAnsttUselesiianizeeng (fitness for particular purpose) M1 Sale of
Goods Act 1979
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mﬂaguim81&1’%’@5@@11@a%’ﬂLLa”aiw3&1’@&%’@L@§8MIUSLLﬂsmamﬂama%ﬁmmmﬁwmum@lﬁ

| v N ! 2 ° v & e a
EJ‘EJ'NQﬂG]?NL‘VI’ENG]?QLLﬂﬂmgﬂiﬁJﬂqi“U@\‘]LM@Q St Albans msium‘mumam MUY 7\]\“]11]11@'3'111

11 Section 12 (1) In this Act a relevant contract for the supply of a service means, a contract under which a

person (“the supplier”) agrees to carry out a service.
(3) a contract is a relevant contract for the supply of a service for the purposes of this Act whether or
not goods are also
(a)transferred or to be transferred, or
(b)bailed or to be bailed by way of hire,
under the contract, and whatever is the nature of the consideration for which the service is to be

carried out.

192 119971 FSR. 251.
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%3 119731 1 WLR 601.
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144 Noriko Kawawa, "Contractual Liability for Defects in Information in Electronic Form," Baltimore Intellectual

Property Law Journal. p. 99.

5 1bid. p. 87.

' The Sales Law Review Group, Report on the Legislation Governing the Sale of Goods and Supply of Services

(Dublin: The stationery office, 2014), p. 65.
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l Richard Stone and James Devenney, The Modern Law of Contract (Oxford: Routledge, 2017), p. 199.

48 Noriko Kawawa, "Contractual Liability for Defects in Information in Electronic Form," Baltimore Intellectual

Property Law Journal: 99.

“ \bid, 125.
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AR Saphena Computing Ltd. v. Allied Collection Agencies Ltd."*?

>0 119951 FSR. 654.
1 19431 1 KB. 526

2 Noriko Kawawa, "Contractual Liability for Defects in Information in Electronic Form," Baltimore Intellectual

Property Law Journal: 95.

3 1995 FSR. 616, 651.
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154 Diane Rowland and Elizabeth Macdonald, Information Technology Law. p. 123.
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2) AdRY1DINILUIUNIIINIIY (Process-oriented Promises)
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‘Ui’mgiuﬂa Salvage Associates v. Cap Financial Service Lt FIAR
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156 Diane Rowland and Elizabeth Macdonald, Information Technology Law. p. 126.

BT bid.

158 119951 FSR. 654.



96

4.2.3.2 VagnIULAZINNAAINUSURN

a

Aunguaedingy nnadyydeladendadedyyi denlasuainy

a = 1

@eonmeaunsasenAnds e NinnTulngnTInINsTINYIRNNSRAd Y Y IMTOALEYNET

Adyaiemaiulalurngydygyritoradunadilieuainnisiedyyn wagnisninue

QU o

I a 1

Andgmenen s lvigldemendufiuggusiiuneuinn1sHadyy) LasnungsuaadIue

° A = 19 a a ¢ a aY vy Y o o 159 Y] ¢
ﬂ’]vLiﬂ/l‘WﬂmmmﬂSlﬂmﬁmﬂﬂmvﬁamqummimwLﬂ‘ts}‘vﬂ,mg%mzmeaigzm Iﬂﬂﬁaﬂlﬂm%

160 ddydy [

msﬁmumﬁ'%ﬁwwaﬁlﬁﬂﬂﬂsﬁ@é{’mmﬁﬁmﬂ']ﬂﬂﬁ Hadley v. Baxendale'®® aatliluaiiaass
3laniae Hadley 169197419 Baxendale Tnasvudananaiasdnslsedludonway we
Usingirdnagdniiunisvudands landesdnasiSendndeneinuiesdesuinnils
Hesanlssddeamganuiiiesewar mafimnwenfiedlandiesnindeiiaaieliifies
wotlazuanlsinduasmaiuinlandfafuazdomgalsadingznisuudsanin
TnerusuRnfiinennsindyaiannsailaneldndneasamlunnsii
Fyn winsliadamlunshdygieiagnirfalslnengmaneiiddgyde The Unfair
Contract Terms Act 1977 &szsnianavesdedyaiunsUsensiiiinalddeduldminfidag

annauna vselddsdullaasluuinsdl wsssrvlngRatuildiuanusuianisdyeyn

wa
o
'

wagazfiafiinannsaiugshawinnu e enviudyayndiieludyyduilnadazen
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159 o . o P T 5 \ o en A WA e e
weanu SMe, "anuuRaluanudemedeidesduinananudisaunnsesuninddunvens" (Gneninus

USeyggumtaudin, anzlfaans, 1n1ine1asssueans, 2558), Wi, 8.
169(1844) 9 Exch, 341.
161 ) .

The Unfair Contract Terms Act 1977 sections 1(3)
162 ) .

The Unfair Contract Terms Act 1977 sections 2

163 The Unfair Contract Terms Act 1977 sections 1(1)

Led The Unfair Contract Terms Act 1977 sections 3
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165 The Unfair Contract Terms Act 1977 sections 6
166 . .
The Unfair Contract Terms Act 1977 sections 11

167 The Unfair Contract Terms Act 1977 schedule 2
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Folun1sALALA LTuuAnISRndYqY muLUuﬂmLaﬂuaammul:uaummmammuﬁuﬁﬁ o

e

1aa
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68 Diane Rowland and Elizabeth Macdonald, Information Technology Law, p. 193.

6 African Export-Import Bank and Others v Shebah Exploration & Production Company Limited [2017] EWCA Civ

845.

170 Section 15A the buyer would have the right to reject goods by reason of a breach on the part of the seller of

a term implied by section 13, 14 or 15 above, but the breach is so slight that it would be unreasonable for him to

reject them, the breach is not to be treated as a breach of condition but may be treated as a breach of warranty.
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Limitation Act 1980 Fsivualidssiiosnanielu 6 VduasualAnn1siadan (the cause

o

o I

of action accrued) 8g13lsif Tunsdivesnisiindedyyridienissulseiuauninves
a v a v = ] v 3 [ | 172 . 3 ! A !
duAn sregnanvsusuiielaiy fdlanuiuwdadu 2 dhe '™ deusniiuii Weilnisds
WaUAUALAKTD AUEsInualuduA sutanudisaunnsesndsldlagnAunuluna
tuazgnleuludumade nsudsziudunislimiuidueazaeliundtononnugigm
unnsadla 9 MUsIngTunelugisiaivual ey dely nMstussesiaifulseiuae
Sutuasuaiinisdswevduai dudndiaiuin nissudsziudunisliaduindudiagly
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Suuseiu wagn1stuengauazEuanaiiu nganumvdilngdululuiwiniausn
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YodyalngUsenenIy Sale of Goods Act 1979

vodaualaeUseneludyg@orioniu Sale of Goods Act 1979 fnmaludl
1) NMSVBAUANTIUU (Sale description)

ansuwinvesadyaludediduluniu Section 13 wiis Sale of Goods Act

Y

o

1979 mMuunInsTIedualagAInTsuu siivedygilasuseionduaiazdesianues

ATeRUAINsTUU T Tun U UR nsvigauAInsINUIATEUARURNINTTUNNUTELANT

o Section 53 (1) Where there is a breach of warranty by the seller, or where the buyer elects (or is compelled)
to treat any breach of a condition on the part of the seller as a breach of warranty, the buyer is not by reason
only of such breach of warranty entitled to reject the goods; but he may—

(a)set up against the seller the breach of warranty in diminution or extinction of the price, or

(b)maintain an action against the seller for damages for the breach of warranty.

(2) The measure of damages for breach of warranty is the estimated loss directly and naturally resulting,
in the ordinary course of events, from the breach of warranty.

(3) In the case of breach of warranty of quality such loss is prima facie the difference between the
value of the goods at the time of delivery to the buyer and the value they would have had if they had fulfilled

the warranty remedy for breach of warranty.

17z Christian Twigg-Flesner, "The Nature of Express Quality Warranties," Law Quarterly Review 120, April (2004):

215.
173 Section 13 Sale by description. (1) Where there is a contract for the sale of goods by description, there is an

implied term that the goods will correspond with the description.
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3) Qmmwﬂuﬁﬁwﬁnwa’lﬁl (Satisfactory quality)

Juluanu Section 14 (2) Sale of Goods Act 1979 fnuain Tunsdifiiu
nsneauAludsnaad ﬁsi’faé’zyjzyﬂmaﬂ‘%madﬂauﬁwﬁﬂwﬂﬁmaiﬁﬁmumwﬁ?uagﬁ@mﬂﬁw
Hudiunfianela (satisfactory quality) IngauAINYBIFUAT NE1IAD AUWNIZAULNA

Usglgvildaeainsudvaualulssiandeidulaenily, sudnualuazainuieuies,

174 Catherine Elliott and Frances Quinn, Contract Law, p. 361.
175 Section 13 Sale by description. (3)A sale of goods is not prevented from being a sale by description by reason

only that, being exposed for sale or hire, they are selected by the buyer.

176 Re Moore & Landauer [1921] 2 KB 519.

L P S Atiyah, The Sale of Goods, ed. Hector Macqueen John N. Adams, 11 ed. (England: Person Education
Limited, 2005). p.113.
18 Sale of Goods Act 1979 section 11(3) This subsection applies to a contract of sale in the case of which there

appears from the contract or is to be inferred from its circumstances an intention that the seller should transfer

only such title as he or a third person may have.
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179 section 14 (2A) For the purposes of this Act, goods are of satisfactory quality if they meet the standard that a
reasonable person would regard as satisfactory, taking account of any description of the goods, the price (if
relevant) and all the other relevant circumstances.

180 oo ction 14 (20) The term implied by subsection (2) above does not extend to any matter making the quality

of goods unsatisfactory—
(awhich is specifically drawn to the buyer’s attention before the contract is made,

(b)where the buyer examines the goods before the contract is made, which that examination ought to reveal

181 P S Atiyah, The Sale of Goods, p. 166.

182 119871 QB 933.

183 b 5 Atiyah, The Sale of Goods, p. 188.
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4) angaunnslidusglevilanizegs (Fitness for particular purpose)

Wulusu Section 14 (3) Sale of Goods Act 1979 &9a191ana1 Tunsaif
< a 1% a a L £ v 1% A a [ v Y Ve v
Junisvivdualudanidied wazguie lnedaudmselagyiens vinlvguigstenisly
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18 1hid.

185Lan Lloyd, Information Technology Law, 8 ed. (Oxford: Oxford University Press, 2017). p. 494.

186 (6 September 1988, unreported), QBD.

187 Section 14 (3) Where the seller sells goods in the course of a business and the buyer, expressly or by
implication, makes known—

(a)to the seller, or

(b)where the purchase price or part of it is payable by instalments and the goods were previously sold by a
credit-broker to the seller, to that credit-broker,

any particular purpose for which the goods are being bought, there is an implied term that the goods supplied
under the contract are reasonably fit for that purpose, whether or not that is a purpose for which such goods are
commonly supplied, except where the circumstances show that the buyer does not rely, or that it is

unreasonable for him to rely, on the skill or judgment of the seller or credit-broker.
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188 P S Atiyah, The Sale of Goods, p. 203.
189 1hid.
190 .
Manchester Liner Ltd v Rea (1922) 2 AC 74.

l915ection 15(2) In the case of a contract for sale by sample there is an implied that the goods will be free from

any defect, making their quality unsatisfactory, which would not be apparent on reasonable examination of the

sample.

192 Section 5(1) This section applies where, under a relevant contract for the transfer of goods, the transferor

transfers or agrees to transfer the property in the goods by reference to a sample.

(2) In such a case there is an implied condition—
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Unfair Contract Terms Act 1977

1) ANaUnsaluIvNLaTAINsEIRsE e (Reasonable care and skill)
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(c) that the goods will be free from any defect, which would not be apparent on reasonable

examination of the sample.

19 (1887) 12 App Cas 284, p 297.

194 Diane Rowland and Elizabeth Macdonald, Information Technology Law. p.178.

195 Section 16 Where a right, duty or liability would arise under a relevant contract for the supply of a service by
virtue of this Part of this Act, it may be negatived or varied by express agreement.
1% Section 13 In a relevant contract for the supply of a service where the supplier is acting in the course of a

business, there is an implied term that the supplier will carry out the service with reasonable care and skill.
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Y7 Bolam v Friem Hospital Management Committee [1957] 2 All ER 118.

% Section 14 Implied term about time for performance.

(1) Where, under a relevant contract for the supply of a service] by a supplier acting in the course of a
business, the time for the service to be carried out is not fixed by the contract, left to be fixed in a manner
agreed by the contract or determined by the course of dealing between the parties, there is an implied term that

the supplier will carry out the service within a reasonable time.

199 Section 11 (1) Where a right, duty or liability would arise under a relevant contract for the transfer of goods

by implication of law, it may negatived or varied by express agreement.
0 Section 5A (a)the transferee would have the right to treat the contract as repudiated by reason of a breach

on the part of the transferor of a term implied by section 3, 4 or 5(2)(a) or (c) above, but
(b)the breach is so slight that it would be unreasonable for him to do so,

.. the breach is not to be treated as a breach of condition but may be treated as a breach of warranty.
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201 Section 2(1) In a relevant contract for the transfer of goods, there is an implied condition on the part of the

transferor that in the case of a transfer of the property in the goods he has a right to transfer the property and in
the case of an agreement to transfer the property in the goods he will have such a right at the time when the

property is to be transferred.

202 5o ction 3(2) there is an implied condition that the goods will correspond with the description.

203 section 4 (2) Where, under such a contract, the transferor transfers the property in goods in the course of a

business, there is an implied condition that the goods supplied under the contract are of satisfactory quality.
(2A) goods are of satisfactory quality if they meet the standard that a reasonable person would regard
as satisfactory, taking account of any description of the goods, the price (if relevant) and all the other relevant

circumstances.

204 Section 4 (4) under a relevant contract for the transfer of goods, the transferor transfers the property in goods

in the course of a business and the transferee, expressly or by implication, makes known to the transferor any
particular purpose for which the goods are being acquired.
(5) In that case there is an implied condition that the goods supplied under the contract are

reasonably fit for that purpose, whether or not that is a purpose for which such goods are commonly supplied.
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5) N15IANIAUAINALAIDEI (Sample)
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(6) Subsection (5) above does not apply where the circumstances show that the transferee does not

rely, or that it is unreasonable for him to rely, on the skill or judgment of the transferor.

205 section 5 (1) This section applies where, under a relevant contract for the transfer of goods, the transferor

transfers or agrees to transfer the property in the goods by reference to a sample.
(2) In such a case there is an implied condition—

(a) that the bulk will correspond with the sample in quality; and

(c) that the goods will be free from any defect, which would not be apparent on reasonable
examination of the sample.
206 Herbert Smith Freehills LLP, "The Uk Consumer Rights Act 2015 - Key Changes That Every Consumer Business
Should Be Aware Of " [Online] Accessed: 2018, January 11. Available from:
https://www.lexology.com/library/detail.aspx?g=a86e26b5-2c03-4264-9cd8-1celbcar532e

207 The Consumer Rights Act 2015 section 2(9)

208 The Consumer Rights Act 2015 explanatory notes 166
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299 The Consumer Rights Act 2015 section 1(1)
210 . .

The Consumer Rights Act 2015 section 2(2), (3)
211 . .

The Consumer Rights Act 2015 section 33(2)
212 . .

The Consumer Rights Act 2015 section 33(3)

213 The Consumer Rights Act 2015 explanatory notes 39
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215 The Consumer Rights Act 2015 explanatory notes 179
216 . .
The Consumer Rights Act 2015 section 34(4)
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The Consumer Rights Act 2015 explanatory notes 182
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LICENSE AND SERVICES AGREEMENT

READ CAREFULLY: AUTODESK LICENSES THE SOFTWARE AND OTHER LICENSED MATERIALS
ONLY ON THE CONDITION THAT LICENSEE ACCEPTS ALL OF THE TERMS CONTAINED OR
REFERENCED IN THIS AGREEMENT.

By selecting the “l accept” button or other button or mechanism designed to acknowledge
agreement to the terms of an electronic copy of this Agreement, or by installing,
downloading, accessing, or otherwise copying or using all or any portion of the Autodesk
Materials, (i) you accept this Agreement on behalf of the entity for which you are authorized
to act (e.g., an employer) and acknowledge that such entity is legally bound by this
Agreement (and you agree to act in a manner consistent with this Agreement) or, if there is
no such entity for which you are authorized to act, you accept this Agreement on behalf of
yourself as an individual and acknowledge that you are legally bound by this Agreement, and
(ii) you represent and warrant that you have the right, power and authority to act on behalf
of and bind such entity (if any) or yourself. You may not accept this Agreement on behalf of
another entity unless you are an employee or other agent of such other entity with the right,
power and authority to act on behalf of such other entity.

If Licensee is unwilling to accept this Agreement, or you do not have the right, power and
authority to act on behalf of and bind such entity or yourself as an individual (if there is no
such entity), (a) DO NOT SELECT THE “I ACCEPT” BUTTON OR OTHERWISE CLICK ON ANY
BUTTON OR OTHER MECHANISM DESIGNED TO ACKNOWLEDGE AGREEMENT, AND DO NOT
INSTALL, DOWNLOAD, ACCESS, OR OTHERWISE COPY OR USE ALL OR ANY PORTION OF THE
AUTODESK MATERIALS; AND (b) WITHIN THIRTY (30) DAYS FROM THE DATE OF ACQUIRING
THE AUTODESK MATERIALS, LICENSEE MAY RETURN THE AUTODESK MATERIALS (INCLUDING
ANY COPIES) TO THE ENTITY FROM WHICH THEY WERE ACQUIRED FOR A REFUND OF THE
APPLICABLE LICENSE FEES PAID BY THE LICENSEE.

The words “Autodesk”, “Agreement” and “Licensee” and other capitalized terms used in this
Agreement are defined terms. The definitions can be found in Exhibit A (if the terms are not
defined in the main body of the Agreement).

1. License

1.1 License Grant. Subject to and conditioned on Licensee’s continuous compliance with this
Agreement and payment of the applicable fees, Autodesk grants Licensee a nonexclusive,
nonsublicensable, nontransferable, limited license to Install and Access the Licensed
Materials, in each case solely (a) in the Territory, (b) within the scope of the License Type
and Permitted Number specified in the applicable License Identification, and (c) in
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accordance with the other terms of this Agreement. Various License Types are described in
Exhibit B. In any case where the License Identification does not specify a License Type or
Permitted Number, or there is no License Identification, the License Type will, by default, be
the Evaluation License and the Permitted Number will, by default, be one (1).

1.2 Upgrades and Previous Versions.

1.2.1 Effect of Upgrades. If Autodesk or a Reseller provides Licensee with an Upgrade to
other Licensed Materials previously licensed to Licensee, the Licensed Materials previously
licensed to Licensee and any other Autodesk Materials relating thereto will thereafter be
deemed to be a “Previous Version.” Except as set forth in Section 1.2.2 (Exception for
Relationship Program Licensees), the license grant and other rights with respect to any
Previous Version will terminate one hundred twenty (120) days after Installation of the
Upgrade. Within such one hundred twenty (120) day period, except as set forth in Section
1.2.2 (Exception for Relationship Program Licensees), (a) Licensee must cease all use of any
Previous Version and Uninstall all copies of the Previous Version, and (b) upon expiration of
such period, such Previous Version will no longer constitute Licensed Materials but rather
will be deemed to be Excluded Materials and Licensee will no longer have a license for any
such Previous Version. At Autodesk’s request, Licensee agrees to destroy or return to
Autodesk or the Reseller from which they were acquired all copies of the Previous Version.
Autodesk reserves the right to require Licensee to show satisfactory proof that all copies of
any Previous Version have been Uninstalled and, if so requested by Autodesk, destroyed or
returned to Autodesk or the Reseller from which they were acquired.

1.2.2 Exception for Relationship Program Licensees. The termination of rights as to Previous
Versions described in Section 1.2.1 (Effect of Upgrades) may not apply to Licensee if and to
the extent (a) Licensee participates in a Relationship Program and the Relationship Program
Terms authorize Licensee to retain such Previous Versions or (b) otherwise authorized in
writing by Autodesk.

1.3 Additional Terms. The Licensed Materials (or portions thereof) may be subject to terms
(e.g., terms accompanying such Licensed Materials or made available in connection with
ordering, installing, downloading, accessing, using or copying such Licensed Materials) that
are in addition to or different from the terms set forth in this Agreement, and Licensee
agrees to comply with such terms.

1.4 Other Materials. If Autodesk provides or makes available to Licensee any additional
materials associated with the Licensed Materials, including any corrections, patches, service
packs, updates or upgrades to, or new versions of, the Licensed Materials (including
Upgrades) or any Supplemental Materials or User Documentation for the Licensed Materials,
(a) such additional materials may include or be subject to other terms in addition to or
different from the terms set forth in this Agreement (including, without limitation, additional
or different fees, license terms, or restrictions on use), and Licensee agrees to comply with
such terms, or (b) if there are no other terms for such additional materials, they will (except
as otherwise provided by Section 1.2 (Upgrades and Previous Versions)) be subject to the
same terms (including, without limitation, the licenses, applicable License Type and
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Permitted Number, and other terms of this Agreement) as the Licensed Materials to which
such additional materials apply. In no event will the foregoing result in any rights with
respect to Excluded Materials.

1.5 Authorized Users. Licensee may permit the Licensed Materials to be Installed and/or
Accessed only by Licensee’s Personnel (except as otherwise designated in the applicable
License Type), and any such Installation or Access will be subject to any other requirements
imposed by this Agreement and the applicable License Type and Permitted Number.
Licensee will be responsible for compliance with this Agreement by Licensee’s Personnel and
any other persons who may have Access to the Autodesk Materials through Licensee
(whether or not such Access is authorized by Autodesk or within the scope of the applicable
License Type and Permitted Number).

1.6 Third-Party Licensed Materials. The Autodesk Materials may contain or be accompanied
by third-party software, data or other materials that are subject to and provided in
accordance with terms that are in addition to or different from the terms set forth in this
Agreement. Such terms may be included or referenced in or with such third-party software,
data or other materials (e.g., in the “About box”) or a web page specified by Autodesk (the
URL for which may be obtained on Autodesk’s website or on request to Autodesk). Licensee
agrees to comply with such terms. In addition, Licensee will take sole responsibility for
obtaining and complying with any licenses that may be necessary to use third-party
software, data or other materials that Licensee uses or obtains for use in conjunction with
the Licensed Materials. Licensee acknowledges and agrees that Autodesk has no
responsibility for, and makes no representations or warranties regarding, such third-party
software, data or other materials or Licensee’s use of such third-party software, data or
other materials.

1.7 Relationship Programs. Autodesk may offer to Licensee, and (if so) Licensee may
participate in one (1) or more Relationship Programs applicable to the Licensed Materials
licensed to Licensee under this Agreement (and such Relationship Programs may include
rights in addition to or different from those set forth in this Agreement). Any Relationship
Programs are subject to Autodesk’s terms therefor, which terms are set forth in the
applicable Relationship Program Terms. Licensee agrees that if it requests, accepts, or makes
use of any Relationship Program, Licensee will be bound by such terms, as they may be
modified from time to time in accordance with the applicable Relationship Program Terms
(and such terms, as so modified from time to time, are a part of and incorporated by
reference into this Agreement), and Licensee agrees to comply with such terms. Licensee
acknowledges that Autodesk may require a further acceptance of such terms as a condition
to participation in a Relationship Program.

1.8 Services. Autodesk may provide, and Licensee may elect to receive or benefit from,
certain Services from time to time. Any Services are subject to Autodesk’s terms therefor,
which terms are set forth in the applicable Services Terms. Licensee agrees that if it
requests, accepts, or makes use of any Services, Licensee will be bound by such terms, as
they may be modified from time to time in accordance with the applicable Services Terms
(and such terms, as so modified from time to time, are a part of and incorporated by
reference into this Agreement), and Licensee agrees to comply with such terms. Licensee
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acknowledges that Autodesk may require a further acceptance of such terms as a condition
to providing Services.

1.9 Archival Copy. Licensee’s license under Section 1.1 (License Grant) includes the right to
make a single archival copy of the Licensed Materials in the Territory, provided that (a) the
single-copy limitation will not apply to copies made as an incidental part of a routine backup
of Licensee’s entire computer system on which the Licensed Materials are Installed in
accordance with this Agreement, where such backup includes the making of copies of
substantially all other software on such computer system and (b) any archival copy may be
Accessed or Installed (other than on a backup storage medium from which the Licensed
Materials cannot be Accessed) only when and for so long as the primary copy of the Licensed
Materials is inaccessible and inoperable. Copies of the Licensed Materials that are Installed
and are in excess of the Permitted Number at any time while the primary copy of the
Licensed Materials is also Accessible are not "archival copies" as permitted under this
Section 1.9 (Archival Copy).

1.10 Nature of Licenses. Licensee acknowledges and agrees that when Licensee acquires a
license of Licensed Materials, (including through a Relationship Program or Services),
Licensee’s acquisition is neither contingent on the delivery of any future features or
functionality nor subject to any public or other comments (oral, written or otherwise) made
by Autodesk regarding future features or functionality.

1.11 APIs. Licensee acknowledges and agrees that any API Information and Development
Materials (unless otherwise specified by Autodesk in additional or different terms associated
with such API Information or Development Materials) (a) are confidential and proprietary to
Autodesk, (b) may not be distributed, disclosed or otherwise provided to third parties, (c)
may be used only internally and only in conjunction with and for Licensee’s own authorized
internal use of the Licensed Materials to which the API Information or Development
Materials relate, such as the development and support of applications, modules and
components to operate on or with such Licensed Materials, and (d) may only be Installed on
the same Computer(s) where such Licensed Materials are permitted to be Installed.
Notwithstanding the foregoing or Section 3 (All Rights Reserved), if Licensee develops any
such applications, modules and components in accordance with this Agreement, nothing in
this Agreement will prohibit Licensee from using such applications, modules and
components with (and porting such applications, modules and components to) other
software and hardware (including the software and hardware of third parties), if such
applications, modules and components (i) do not incorporate or embody any Development
Materials or other Autodesk Materials (other than the API Information that was used in the
development thereof in accordance with this Agreement) and (ii) do not disclose the API
Information. For purposes of this Section 1.11 (APIs), (A) “API Information” means the
standard applications programming interface (“AP1”) information generally provided by
Autodesk to licensees of the Licensed Materials that specifies the requirements for
interfacing to (e.g., invoking or directing the functions of) the software included in such
Licensed Materials; and (B) “Development Materials” means SDKs and other toolkits,
libraries, scripts, reference or sample code, and similar developer materials included in the
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Licensed Materials. API Information does not include any implementation of such interface
information, any Development Materials, or any other software, module or component.

2. License Limitations; Prohibitions
2.1 Limitations and Exclusions.

2.1.1 No License Granted; Unauthorized Activities. The parties acknowledge and agree that,
notwithstanding anything to the contrary in this Agreement, no license is granted (whether
expressly, by implication or otherwise) under this Agreement (and this Agreement expressly
excludes any right) (a) to Excluded Materials, (b) to any Autodesk Materials that Licensee did
not acquire lawfully or that Licensee acquired in violation of or in a manner inconsistent with
this Agreement, (c) for Installation of or Access to the Licensed Materials beyond the
applicable license term (whether a fixed term or Relationship Program period or term) or
outside the scope of the applicable License Type or Permitted Number, (d) for Installation of
the Licensed Materials on any Computer other than a Computer owned or leased, and
controlled, by Licensee, unless otherwise authorized in writing by Autodesk, (e) to distribute,
rent, loan, lease, sell, sublicense, transfer or otherwise provide all or any portion of the
Autodesk Materials to any person or entity except as expressly set forth in this Agreement or
as expressly authorized in writing by Autodesk, (f) to provide or make available any features
or functionality of the Autodesk Materials to any person or entity (other than to and for
Licensee itself for the purpose specified in the applicable License Type), whether or not over
a network and whether or not on a hosted basis, (g) except as otherwise expressly provided
with respect to a specific License Type, to Install or Access or allow the Installation of or
Access to the Autodesk Materials over the Internet or other non-local network, including,
without limitation, use in connection with a wide area network (WAN), virtual private
network (VPN), virtualization, Web hosting, time-sharing, service bureau, software as a
service, cloud or other service or technology, (h) to remove, alter or obscure any proprietary
notices, labels or marks in the Autodesk Materials, (i) to decompile, disassemble or
otherwise reverse engineer the Autodesk Materials, or (j) to translate, adapt, arrange, or
create derivative works based on, or otherwise modify the Autodesk Materials for any
purpose.

2.1.2 Licensed Materials as a Single Product. The Licensed Materials are licensed to Licensee
as a single product and the applicable components may not be separated for Installation or
Access (and all such components must be Installed and Accessed on the same Computer
except as authorized in writing by Autodesk).

2.1.3 Territory. Except as otherwise authorized in writing by Autodesk, the licenses granted
in this Agreement are granted only for the Territory. Nothing in this Agreement permits
Licensee (including, without limitation, Licensee’s Personnel, if any) to Install or Access the
Licensed Materials outside of the Territory.

2.1.4 Effect of Unauthorized Use. Licensee will not engage in, and will not permit or assist
any third party to engage in any of the uses or activities prohibited (or any uses or activities
inconsistent with the limitations described) in this Section 2.1 (Limitations and Exclusions)
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(collectively, “Unauthorized Uses”). Any such Unauthorized Use, and any Installation of or
Access to the Licensed Materials provided under this Agreement, outside of the scope of the
applicable license grants (including, without limitation, outside the applicable License Type
and/or Permitted Number) or otherwise not in accordance with this Agreement, constitute
or result in infringement of Autodesk’s intellectual property rights as well as a breach of this
Agreement. Licensee will notify Autodesk promptly of any such Unauthorized Uses or other
unauthorized Installation or Access.

2.2 Circumvention.

2.2.1 Licensee may not (i) utilize any equipment, device, software, or other means to (or
designed to) circumvent or remove any form of technical protection used by Autodesk in
connection with the Autodesk Materials, or (ii) Install or Access the Autodesk Materials with
any product code, authorization code, serial number, or other copy-protection device not
supplied by Autodesk directly or through a Reseller. Without limitation of the generality of
the foregoing, Licensee may not utilize any equipment, device, software, or other means to
(or designed to) circumvent or remove the Autodesk License Manager or any tool or
technical protection measure provided or made available by Autodesk for managing,
monitoring or controlling Installation of or Access to Autodesk Materials.

2.2.2 Licensee may not utilize any equipment, device, software, or other means to (or
designed to) circumvent or remove any usage restrictions, or to enable functionality
disabled by Autodesk, in connection with the Excluded Materials. Licensee may not bypass
or delete any functionality or technical limitations of the Autodesk Materials that (or that
are designed to) prevent or inhibit the unauthorized copying of, Installation or Access to the
Excluded Materials.

3. All Rights Reserved

Autodesk and its licensors retain title to and ownership of, and all other rights with respect
to, the Autodesk Materials and all copies thereof, including, without limitation, any related
copyrights, trademarks, trade secrets, patents, and other intellectual property rights.
Licensee has only the limited licenses granted with respect to the Licensed Materials
expressly set forth in this Agreement, and Licensee has no other rights, implied or otherwise.
Licensee acknowledges and agrees that the Autodesk Materials are licensed, not sold, and
that rights to Install and Access the Licensed Materials are acquired only under the license
from Autodesk. The structure and organization of Software included in the Autodesk
Materials, any source code or similar materials relating to such Software, any API
Information and Development Materials (both as described in Section 1.11 (APIs)), and any
other Licensed Materials identified as confidential or proprietary are valuable trade secrets
of, and confidential and proprietary information of, Autodesk and its suppliers, and (a) may
not be distributed, disclosed or otherwise provided to third parties, and (b) may be used
only internally and only in conjunction with and for Licensee’s own authorized internal use
of the Licensed Materials.
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4. Privacy; Use of Information; Connectivity

4.1 Privacy and Use of Information. Licensee acknowledges and agrees that Licensee (and
third parties acting on Licensee’s behalf) may provide, and Autodesk and its Resellers (and
third parties acting on behalf of Autodesk and its Resellers) may obtain, certain information
and data with respect to Licensee (including, without limitation, personal information) and
Licensee’s business in connection with this Agreement, including, without limitation,
information and data provided to or obtained by Autodesk and its Resellers (or third parties
acting on behalf of Autodesk and its Resellers) through the Customer Information Form and
otherwise, in connection with ordering, registration, activation, updating, validating
entitlement to, auditing, monitoring Installation of and Access to Autodesk Materials,
Relationship Programs and Services and managing the relationship with Licensee. Licensee
hereby consents to Autodesk maintaining, using, storing and disclosing such information and
data (including, without limitation, personal information, if any) in conformity with
Autodesk’s policies on privacy and data protection, as such policies may be updated from
time to time, including without limitation Autodesk’s Privacy Statement, as currently located
at http://usa.autodesk.com/privacy/. Without limitation of the generality of the foregoing,
Licensee acknowledges and agrees that: (a) Autodesk may from time to time prompt
Licensee (and third parties acting on Licensee’s behalf) to provide express agreement to the
terms of Autodesk’s Privacy Statement and/or express agreement to specific uses of
information and data (including, without limitation, personal information); (b) Autodesk may
provide information and data, including, without limitation, information and data about
Licensee’s use of Autodesk Materials, Relationship Programs, and Licensee’s support
requests, to Autodesk subsidiaries and affiliates, Resellers and other third parties in
connection with the provision, maintenance, administration or usage of Licensed Materials,
Relationship Programs or Services or in connection with enforcement of any agreements
relating to Licensed Materials, Relationship Programs or Services; and (c) Autodesk may
make cross-border transfers of such information and data, including to jurisdictions with
privacy or data protection laws that are less protective of Licensee than the jurisdiction in
which Licensee is domiciled. Licensee acknowledges and agrees that such policies may be
changed from time to time by Autodesk and that, effective upon posting on Autodesk’s
website or other written notice from Autodesk, Licensee will be subject to such changes.

4.2 Connectivity. Certain Licensed Materials may facilitate or require Licensee’s access to
and use of content and services that are hosted on websites maintained by Autodesk or by
third parties. In some cases, such content and services may appear to be a feature or
function within, or extension of, the Licensed Materials on Licensee’s Computer even though
hosted on such websites. Accessing such content or services and use of Licensed Materials
may cause Licensee’s Computer, without additional notice, to connect automatically to the
Internet (transitorily, intermittently or on a regular basis) and to communicate with an
Autodesk or third-party website—for example, for purposes of providing Licensee with
additional information, features and functionality or to validate that the Licensed Materials
and/or content or services are being used as permitted under this Agreement or other
applicable terms. Such connectivity to Autodesk websites is governed by Autodesk’s policies
on privacy and data protection described in this Section 4 (Privacy; Use of Information;
Connectivity). Such connectivity to websites of third parties is governed by the terms
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(including the disclaimers and notices) found on such sites or otherwise associated with the
third-party content or services. Autodesk does not control, endorse, or accept responsibility
for any such third-party content or services, and any dealings between Licensee and any
third party in connection with such content or services, including, without limitation, such
third party’s privacy policies, use of personal information, delivery of and payment for goods
and services, and any other terms associated with such dealings, are solely between
Licensee and such third party. Autodesk may at any time, for any reason, modify or
discontinue the availability of any third-party content or services. Access to and use of
certain content and services (whether of Autodesk or third parties) may require assent to
separate terms and/or payment of additional fees.

5. Limited Warranty and Disclaimers

5.1 Limited Warranty. Autodesk warrants that, as of the date on which the Licensed
Materials are delivered to Licensee and for ninety (90) days thereafter or if the license term
is shorter, such shorter period (“Warranty Period”), the Licensed Materials will provide the
general features and functions described in the User Documentation portion of the Licensed
Materials. Autodesk's entire liability and Licensee’s exclusive remedy during the Warranty
Period (“Limited Warranty”) will be, with the exception of any statutory warranty or remedy
that cannot be excluded or limited under law, at Autodesk's option, (i) to attempt to correct
or work around errors, if any, or (ii) to refund the license fees, if any, paid by Licensee and
terminate this Agreement or the license specific to such Licensed Materials. Such refund is
subject to the return, during the Warranty Period, of the Autodesk Materials, with a copy of
Licensee’s License ldentification, to Licensee’s local Autodesk office or the Reseller from
which Licensee acquired the Autodesk Materials. THE LIMITED WARRANTY SET FORTH IN
THIS SECTION GIVES LICENSEE SPECIFIC LEGAL RIGHTS. LICENSEE MAY HAVE ADDITIONAL
LEGAL RIGHTS UNDER LAW WHICH VARY FROM JURISDICTION TO JURISDICTION. AUTODESK
DOES NOT SEEK TO LIMIT LICENSEE’S WARRANTY RIGHTS TO ANY EXTENT NOT PERMITTED
BY LAW.

5.2 Disclaimer. EXCEPT FOR THE EXPRESS LIMITED WARRANTY PROVIDED IN SECTION 5.1
(LIMITED WARRANTY), AND TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW,
AUTODESK AND ITS SUPPLIERS MAKE, AND LICENSEE RECEIVES, NO WARRANTIES,
REPRESENTATIONS, OR CONDITIONS OF ANY KIND, EXPRESS OR IMPLIED (INCLUDING,
WITHOUT LIMITATION, ANY IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A
PARTICULAR PURPOSE, OR NONINFRINGEMENT, OR WARRANTIES OTHERWISE IMPLIED BY
STATUTE OR FROM A COURSE OF DEALING OR USAGE OF TRADE) WITH RESPECT TO ANY
AUTODESK MATERIALS, RELATIONSHIP PROGRAMS, OR SERVICES (PURSUANT TO A
RELATIONSHIP PROGRAM OR OTHERWISE). ANY STATEMENTS OR REPRESENTATIONS ABOUT
THE AUTODESK MATERIALS, RELATIONSHIP PROGRAMS OR SERVICES AND THEIR FEATURES
OR FUNCTIONALITY IN THE LICENSED MATERIALS OR ANY COMMUNICATION WITH LICENSEE
ARE FOR INFORMATION PURPOSES ONLY, AND DO NOT CONSTITUTE A WARRANTY,
REPRESENTATION, OR CONDITION. WITHOUT LIMITING THE FOREGOING, AUTODESK DOES
NOT WARRANT: (a) THAT THE OPERATION OR OUTPUT OF THE LICENSED MATERIALS OR
SERVICES WILL BE UNINTERRUPTED, ERROR-FREE, SECURE, ACCURATE, RELIABLE, OR
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COMPLETE, WHETHER OR NOT UNDER A RELATIONSHIP PROGRAM OR SUPPORT BY
AUTODESK OR ANY THIRD PARTY; (b) THAT ERRORS WILL BE CORRECTED BY AUTODESK OR
ANY THIRD PARTY; OR (c) THAT AUTODESK OR ANY THIRD PARTY WILL RESOLVE ANY
PARTICULAR SUPPORT REQUEST OR THAT SUCH RESOLUTION WILL MEET LICENSEE’S
REQUIREMENTS OR EXPECTATIONS. NOTHING IN THE FOREGOING RESTRICTS THE EFFECT OF
WARRANTIES OR CONDITIONS WHICH MAY BE IMPLIED BY LAW WHICH CANNOT BE
EXCLUDED, RESTRICTED OR MODIFIED NOTWITHSTANDING A CONTRACTUAL RESTRICTION
TO THE CONTRARY.

6. Warnings

6.1 Functionality Limitations. The Licensed Materials and Services (except for Licensed
Materials designed for non-commercial use, such as Autodesk Materials designed to be used
for household or other consumer purposes or licensed only for purposes of educational or
individual learning) are commercial professional tools intended to be used by trained
professionals only. Particularly in the case of commercial professional use, the Licensed
Materials and Services are not a substitute for Licensee’s professional judgment or
independent testing. The Licensed Materials and Services are intended only to assist
Licensee with its design, analysis, simulation, estimation, testing and/or other activities and
are not a substitute for Licensee’s own independent design, analysis, simulation, estimation,
testing, and/or other activities, including those with respect to product stress, safety and
utility. Due to the large variety of potential applications for the Licensed Materials and
Services, the Licensed Materials and Services have not been tested in all situations under
which they may be used. Autodesk will not be liable in any manner whatsoever for the
results obtained through use of the Licensed Materials or Services. Persons using the
Licensed Materials or Services are responsible for the supervision, management, and control
of the Licensed Materials and Services and the results of using the Licensed Materials and
Services. This responsibility includes, without limitation, the determination of appropriate
uses for the Licensed Materials and Services and the selection of the Licensed Materials,
Services and other computer programs and materials to help achieve intended results.
Persons using the Licensed Materials or Services are also responsible for establishing the
adequacy of independent procedures for testing the reliability, accuracy, completeness, and
other characteristics of any output of the Licensed Materials or Services, including, without
limitation, all items designed with the assistance of the Licensed Materials or Services.
Licensee further acknowledges and agrees that the Licensed Materials form part of
Licensee’s total unique hardware and software environment to deliver specific functionality,
and that the Licensed Materials and Services provided by Autodesk may not achieve the
results Licensee desires within Licensee’s design, analysis, simulation, estimation, and/or
testing constraints.

6.2 Activation Codes and Security.

6.2.1 Activation Code Required for Installation/Access and Continued Use. Installation of and
Access to the Licensed Materials require, and the continued use thereof may from time to
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time require, activation codes issued by Autodesk. Registration may be required before an
activation code is issued by Autodesk. Licensee will provide Autodesk and its Reseller with
any information required for such registration and agrees that any information provided to
Autodesk or its Reseller will be accurate and current. Licensee will also maintain and update
Licensee’s registration information, on an ongoing basis, through customer data registration
processes, including without limitation the Customer Information Form, which may be
provided by Autodesk. Licensee acknowledges and agrees that Autodesk may use such
information in accordance with its Privacy Statement (as described or referenced in Section
4 (Privacy; Use of Information; Connectivity)).

6.2.2 Disabling Access. LICENSEE ACKNOWLEDGES AND AGREES THAT INSTALLATION OF AND
ACCESS TO LICENSED MATERIALS MAY BE DISABLED BY THE ACTIVATION, SECURITY, AND
TECHNICAL PROTECTION MECHANISMS IF LICENSEE TRIES TO TRANSFER ALL OR A PART OF
THE LICENSED MATERIALS TO ANOTHER COMPUTER, IF LICENSEE TAMPERS WITH THE
TECHNICAL PROTECTION MECHANISMS OR DATE-SETTING MECHANISMS ON A COMPUTER
OR IN THE LICENSED MATERIALS, IF LICENSEE USES THE LICENSED MATERIALS PAST AN
APPLICABLE RELATIONSHIP PROGRAM PERIOD OR FIXED TERM, OR IF LICENSEE
UNDERTAKES CERTAIN OTHER ACTIONS THAT AFFECT THE SECURITY MODE OR UNDER
OTHER CIRCUMSTANCES AND THAT, IN ANY SUCH EVENT, LICENSEE’S ACCESS TO LICENSEE’S
WORK PRODUCT AND OTHER DATA MAY BE AFFECTED. MORE INFORMATION IS CONTAINED
IN THE APPLICABLE LICENSED MATERIALS OR AVAILABLE FROM AUTODESK ON REQUEST.

6.2.3 Effect of Activation Codes. Licensee acknowledges and agrees that receipt of an
activation code (whether or not provided to Licensee in error) will not constitute evidence of
or affect the scope of Licensee’s license rights. Those rights will be only as set forth in this
Agreement and the applicable License Identification.

6.3 Affected Data. Work product and other data created with Licensed Materials made
available under certain License Types, including licenses that limit the permitted purpose to
educational purposes or personal learning purposes, may contain certain notices and
limitations that make the work product and other data usable only in certain circumstances
(e.g., only in the education field). In addition, if Licensee combines or links work product or
other data created with such Licensed Materials with work product or other data otherwise
created, then such other work product or data may also be affected by these notices and
limitations. Autodesk will have no responsibility or liability whatsoever if Licensee combines
or links work product or other data created with such Licensed Materials with work product
or other data otherwise created. In addition, Licensee will not remove, alter or obscure any
such notices or limitations.

7. Limitations of Liability

7.1 Limitation on Type and Amount of Liability. IN NO EVENT WILL AUTODESK OR ITS
SUPPLIERS HAVE ANY LIABILITY (DIRECTLY OR INDIRECTLY) FOR ANY INCIDENTAL, SPECIAL,
INDIRECT, CONSEQUENTIAL OR PUNITIVE DAMAGES; FOR LOSS OF PROFITS, USE, REVENUE,
OR DATA; OR FOR BUSINESS INTERRUPTION (REGARDLESS OF THE LEGAL THEORY FOR
SEEKING SUCH DAMAGES OR OTHER LIABILITY). IN ADDITION, THE LIABILITY OF AUTODESK
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AND ITS SUPPLIERS ARISING OUT OF OR RELATING TO ANY AUTODESK MATERIALS,
RELATIONSHIP PROGRAMS OR SERVICES WILL NOT EXCEED THE AMOUNT PAID OR PAYABLE
BY LICENSEE FOR SUCH AUTODESK MATERIALS, RELATIONSHIP PROGRAMS, OR SERVICES,
RESPECTIVELY.

7.2 Application of and Basis for Limitations. THE LIMITATIONS OF LIABILITY IN THIS SECTION
7 (LIMITATIONS OF LIABILITY) WILL APPLY TO THE MAXIMUM EXTENT PERMITTED BY
APPLICABLE LAW TO ANY DAMAGES OR OTHER LIABILITY, HOWEVER CAUSED AND
REGARDLESS OF THE THEORY OF LIABILITY, WHETHER DERIVED FROM CONTRACT, TORT
(INCLUDING, WITHOUT LIMITATION, NEGLIGENCE) OR OTHERWISE, EVEN IF AUTODESK HAS
BEEN ADVISED OF THE POSSIBILITY OF SUCH LIABILITY AND REGARDLESS OF WHETHER THE
LIMITED REMEDIES AVAILABLE HEREUNDER FAIL OF THEIR ESSENTIAL PURPOSE. ALSO,
LICENSEE AGREES THAT THE LICENSE, RELATIONSHIP PROGRAMS AND SERVICES FEES AND
OTHER FEES CHARGED BY AUTODESK AND PAID BY LICENSEE ARE BASED ON AND
REFLECTIVE OF THE ALLOCATION OF RISK CONTEMPLATED BY THIS SECTION 7 (LIMITATIONS
OF LIABILITY) AND THAT THE LIABILITY LIMITATIONS IN THIS SECTION 7 (LIMITATIONS OF
LIABILITY) ARE AN ESSENTIAL ELEMENT OF THE AGREEMENT BETWEEN THE PARTIES.

8. Term and Termination

8.1 Term; Termination or Suspension. Each license under this Agreement, with respect to
each specific set of Licensed Materials covered by this Agreement, will become effective as
of the latest to occur of: (a) this Agreement becoming effective, (b) payment by Licensee of
the applicable fees, excluding licenses (such as evaluation licenses) where no fees are
required, (c) delivery of the specific Licensed Materials, and (d) in the case of Autodesk
Materials provided in connection with a Relationship Program, upon commencement of the
applicable Relationship Program period or fixed term. Each of Autodesk or Licensee may
terminate this Agreement, Licensee’s license as to Licensed Materials, Licensee’s
Relationship Program, and/or the provision of Services relating to the Licensed Materials if
the other party is in breach of this Agreement and fails to cure such breach within ten (10)
days after written notice of the breach; however, if Licensee is in breach of Section 1
(License) or Section 2 (License Limitations; Prohibitions), Autodesk may terminate this
Agreement, Licensee’s license as to Licensed Materials, Licensee’s Relationship Program,
and/or the provision of Services relating to the Licensed Materials immediately upon written
notice of the breach. In addition, Autodesk may, as an alternative to termination, suspend
Licensee’s license as to the Licensed Materials, Licensee’s Relationship Program, the
provision of Services relating to the Licensed Materials, and/or other Autodesk obligations or
Licensee rights under this Agreement (or under other terms, if any, relating to materials
associated with the Licensed Materials), if Licensee fails to make a payment to Autodesk or a
Reseller or otherwise fails to comply with the provisions of this Agreement or other terms
relating to any such license, Relationship Program, Services, or other associated materials.
Autodesk may also terminate this Agreement if Licensee becomes subject to bankruptcy
proceedings, becomes insolvent, or makes an arrangement with Licensee’s creditors. This
Agreement will terminate automatically without further notice or action by Autodesk if
Licensee goes into liquidation.



171

Licensee acknowledges and agrees that Autodesk may assign or sub-contract any of its rights
or obligations under this Agreement.

8.2 Effect of Termination of Agreement or License. Upon termination or expiration of this
Agreement, the licenses granted hereunder will terminate. Upon termination or expiration
of any license granted to Licensee, Licensee must cease all use of Autodesk Materials to
which such license applies, any Relationship Program (including, without limitation,
associated services), and any Services and Uninstall all copies of the Autodesk Materials. At
Autodesk’s request, Licensee agrees to destroy or return to Autodesk or the Reseller from
which they were acquired all Autodesk Materials. Autodesk reserves the right to require
Licensee to show satisfactory proof that all copies of the Autodesk Materials have been
Uninstalled and, if so requested by Autodesk, destroyed or returned to Autodesk or the
Reseller from which they were acquired. If Licensee’s Relationship Program is terminated or
expires, but this Agreement and Licensee’s license to the Licensed Materials remains in
effect, any rights of Licensee based on the Relationship Program (including, without
limitation, rights with respect to Previous Versions) will terminate, and (unless otherwise
authorized by the Relationship Program Terms) Licensee must comply with the obligations of
Section 1.2.1 (Effect of Upgrades) with respect to (including the obligations to cease use of,
Uninstall and destroy or return) all copies of such Previous Versions.

8.3 Survival. Sections 1.3 (Additional Terms), 1.4 (Other Materials), 1.5 (Authorized Users),
1.6 (Third-Party Licensed Materials), 1.11 (APIs), 2.1.1 (No License Granted;Unauthorized
Activities), 2.1.4 (Effect of Unauthorized Use), 2.2 (Circumvention), 3 (All Rights Reserved), 4
(Privacy; Use of Information; Connectivity), 5.2 (Disclaimer), 6 (Warnings), 7 (Limitations of
Liability), 8 (Term and Termination), and 9 (General Provisions) and Exhibit A will survive any
termination or expiration of this Agreement.

9. General Provisions

9.1 Notices. Notices in connection with this Agreement by either party will be in writing and
will be sent by electronic mail, postal service, or a delivery service (such as UPS, FedEx or
DHL), except that Licensee may not provide notice to Autodesk of an Autodesk breach or
provide notice of termination of this Agreement by electronic mail. Notices from Autodesk
to Licensee will be effective (a) in the case of notices by email, one (1) day after sending to
the email address provided to Autodesk, or (b) in the case of notices by mail or delivery
service, five (5) days after sending by regular post or delivery service to the address provided
to Autodesk. Licensee hereby consents to service of process being effected on Licensee by
registered mail sent to the address set forth on Licensee’s Customer Information Form (or, if
no Customer Information Form has been provided, Licensee’s last address known by
Autodesk) if so permitted by applicable law. Notices from Licensee to Autodesk will be
effective (a) in the case of notices by email, one (1) day after sending to (and receipt by
Autodesk at) CopyrightAgent@autodesk.com, or (b) in the case of notices by mail or delivery
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service, when received by Autodesk at Autodesk, Inc., 111 Mclnnis Parkway, San Rafael,
California 94903, USA, Attention: Copyright Agent. If Licensee participates in a Relationship
Program, either party may also provide notice as set forth in the Relationship Program
Terms.

9.2 Governing Law and Jurisdiction. This Agreement will be governed by and construed in
accordance with the laws of (a) Switzerland if Licensee acquired the Autodesk Materials in a
country in Europe, Africa or the Middle East, (b) Singapore if Licensee acquired the Autodesk
Materials in a country in Asia, Oceania or the Asia-Pacific region, or (c) the State of California
(and, to the extent controlling, the federal laws of the United States) if Licensee acquired the
Autodesk Materials in a country in the Americas (including the Caribbean) or any other
country not specified in this Section 9.2 (Governing Law and Jurisdiction). The laws of such
jurisdictions shall govern without reference to the conflicts-of-laws rules thereof. The UN
Convention on Contracts for the International Sale of Goods and the Uniform Computer
Information Transaction Act shall not apply to (and are excluded from the laws governing)
this Agreement. In addition, each party agrees that any claim, action or dispute arising under
or relating to this Agreement will be brought exclusively in (and the parties will be subject to
the exclusive jurisdiction of) the Superior Court of the State of California, County of Marin, or
the United States District Court for the Northern District of California in San Francisco,
except that if Licensee has acquired the Autodesk Materials in (a) a country in Europe, Africa
or the Middle East, any such claim or dispute will be brought exclusively in (and the parties
will be subject to the exclusive jurisdiction of) the courts of Switzerland, or (b) a country in
Asia, Oceania or the Asia-Pacific region, any such claim or dispute will be brought exclusively
in (and the parties will be subject to the exclusive jurisdiction of) the courts of Singapore.
Nothing in the foregoing will prevent Autodesk from bringing an action for infringement of
intellectual property rights in any country where such infringement is alleged to occur.

9.3 No Assignment; Insolvency. Licensee may not assign this Agreement or any rights
hereunder (whether by purchase of stock or assets, merger, change of control, operation of
law, or otherwise) without Autodesk's prior written consent, which may be withheld in
Autodesk's sole and absolute discretion, and any unauthorized purported assignment by
Licensee will be void. In the context of any bankruptcy or similar proceeding, Licensee
acknowledges and agrees this Agreement is and shall be treated as an executory contract
that may not be assumed and/or assigned without Autodesk's prior written consent, which
consent may be withheld in Autodesk's sole and absolute discretion whether pursuant to
Section 365(c)(1) of Title 11 of the United States Code or any other applicable law respecting
the treatment of executory contracts within bankruptcy. Any assignment (regardless of how
or on what basis the assignment may occur) will be conditioned on compliance with the
following: at least thirty (30) days before assigning or agreeing to any assignment of rights
under this Agreement (including transferring any copies of or right to use the Software), (a)
Licensee must provide written notice to Autodesk, Uninstall all copies of the Software, and
(without limitation of the generality of Section 9.7 (Audits)) allow Autodesk or its designee
to inspect the records, systems and facilities of (or operated for) Licensee and its subsidiaries
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and affiliates to verify (by any means available to Autodesk, whether remotely or on
premises) that all copies of the Software have been Uninstalled, (b) the proposed assignee
must agree to comply (and Licensee must ensure that the assignee will comply) with all of
the obligations of this Agreement with respect to such Software, which agreement must
provide that Autodesk is a third-party beneficiary of the assignee’s agreement, and the
assignee must provide a copy of the agreement to Autodesk, and (c) Licensee and proposed
assignee must comply with all other transfer procedures identified by Autodesk.

9.4 Autodesk Subsidiaries and Affiliates. Licensee acknowledges and agrees that Autodesk
may arrange to have its subsidiaries and affiliates engage in activities in connection with this
Agreement, including, without limitation, delivering Autodesk Materials and providing
Relationship Programs and Services, provided that Autodesk (and not such subsidiaries and
affiliates) will remain subject to the obligations of Autodesk under this Agreement. Licensee
also agrees that Autodesk’s subsidiaries and affiliates may enforce (including taking actions
for breach of) this Agreement.

9.5 Exceptions to Prohibitions; Severability.

9.5.1 Exceptions to Prohibitions. The prohibitions contained in this Agreement will not apply
where and to the extent applicable law does not allow such prohibitions to be enforced.
Licensee may have other rights under the laws of the state or country within the Territory
where the Licensed Materials are acquired, and this Agreement does not change Licensee’s
rights under the laws of such state or country if and to the extent the laws of such state or
country do not permit this Agreement to do so. Licensee will bear the burden of proof to
demonstrate that applicable law does not allow (i) the enforcement of such prohibitions; or
(i) this Agreement to change particular rights in a state or country (and that Licensee has
not exceeded the bounds of the unenforceable prohibitions and unchangeable rights).

9.5.2 Severability. If and to the extent any provision of this Agreement is held illegal, invalid,
or unenforceable in whole or in part under applicable law, such provision or such portion
thereof will be ineffective as to the jurisdiction in which it is illegal, invalid, or unenforceable
to the extent of its illegality, invalidity, or unenforceability and will be deemed modified to
the extent necessary to conform to applicable law so as to give the maximum effect to the
intent of the parties. The illegality, invalidity, or unenforceability of such provision in that
jurisdiction will not in any way affect the legality, validity, or enforceability of such provision
or any other provision of this Agreement in any other jurisdiction.

9.6 No Waiver. No term or provision of this Agreement will be considered waived, and no
breach excused, unless such waiver is in writing signed on behalf of the party against which
the waiver is asserted. No waiver (whether express or implied) will constitute consent to,
waiver of, or excuse of any other, different, or subsequent breach.

9.7 Audits. Licensee agrees that Autodesk has the right to require an audit (electronic or
otherwise) of the Autodesk Materials and the Installation thereof and Access thereto. As
part of any such audit, Autodesk or its authorized representative will have the right, on
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fifteen (15) days’ prior notice to Licensee, to inspect Licensee’s records, systems and
facilities, including machine IDs, serial numbers and related information, to verify Licensee’s
Installation of and Access to the Autodesk Materials. Additionally, within fifteen (15) days of
the audit request, Licensee will provide to Autodesk all records and information requested
by Autodesk in order to verify Licensee’s Installation of and Access to the Autodesk
Materials. Licensee will provide full cooperation to enable any such audit. If Autodesk
determines that Licensee’s Installation of or Access to the Autodesk Materials is not in
conformity with the applicable agreements or terms of service, Licensee will obtain
immediately and pay for valid license(s) to bring Licensee’s Installation and Access into
compliance and pay the reasonable costs of the audit. In addition to such payment rights,
Autodesk reserves the right to seek any other remedies available at law or in equity.

9.8 Language. The English language version of this Agreement is legally binding in case of any
inconsistencies between the English version and any translations. If Licensee purchased the
license for the Licensed Materials in Canada, Licensee agrees to the following: The parties
hereto confirm that it is their wish that this Agreement, as well as other documents relating
hereto, including notices, have been and shall be written in the English language only. Les
parties ci-dessus confirment leur désir que cet accord ainsi que tous les documents, y
compris tous avis qui s'y rattachent, soient rédigés en langue anglaise.

9.9 Construction. Ambiguities in this Agreement will not be construed against the drafter.

9.10 Force Majeure. Autodesk will not be liable for any loss, damage or penalty resulting
from delays or failures in performance resulting from acts of God, supplier delay or other
causes beyond Autodesk's reasonable control.

9.11 U.S. Government Rights. For U.S. Government procurements, all Autodesk Materials
are deemed to be commercial computer software as defined in FAR 12.212 and subject to
restricted rights as defined in FAR Section 52.227-19 "Commercial Computer Software -
Restricted Rights" and DFARS 227.7202, “Rights in Commercial Computer Software or
Commercial Computer Software Documentation”, as applicable, and any successor
regulations. Any use, modification, reproduction release, performance, display or disclosure
of the Autodesk Materials by the U.S. Government shall be solely in accordance with license
rights and restrictions described herein.

9.12 Export Control. Licensee acknowledges and agrees that the Autodesk Materials and
Services (including any data submitted by Licensee in connection with a Service and any
Licensee-specific output generated by a Service) are subject to the export control and trade
sanctions laws, rules and regulations of the United States and may be subject to the export
control and trade sanctions laws, rules and regulations of other countries, including but not
limited to countries where Licensee is located or operates. Together, these United States
and other country laws, rules, and regulations are referred to as the “Export Control Laws.”
Licensee will comply with the Export Control Laws in all respects. Licensee represents,
warrants and covenants that neither Licensee nor Licensee’s Personnel (i) are a citizen or
resident of, or located within, a nation or region that is subject to U.S. trade sanctions or
other significant trade restrictions (including, without limitation, the Crimean peninsula,
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Cuba, Iran, Sudan, Syria and North Korea), (ii) are identified on any applicable government
restricted party lists (including, without limitation, the U.S. Treasury Department's Sectoral
Sanctions List and List of Specially Designated Nationals and Blocked Persons, the U.S.
Department of Commerce’s Denied Party List, Entity List and Unverified List and the U.S.
Department of State’s proliferation-related lists), (iii) will, unless otherwise authorized under
the Export Control Laws, use Autodesk Materials or Services in connection with any
restricted end use, including, without limitation, design, analysis, simulation, estimation,
testing, or other activities related to nuclear activities, chemical/biological weapons, rocket
systems or unmanned air vehicles, or (iv) will use the Autodesk Materials or Services to
disclose, transfer, download, export, or re-export, directly or indirectly, any Licensee-specific
output generated by the Autodesk Materials or Services, Licensee content, third party
content, or any other content or material to any country, entity, or party that is ineligible to
receive such items under the Export Control Laws or other laws or regulations to which
Licensee may be subject. Licensee understands that the requirements and restrictions of the
Export Control Laws as applicable to Licensee may vary depending on the Autodesk
Materials or Services provided under this Agreement and may change over time. If Licensee
learns that Autodesk Materials or Services have been provided to any person or entity in
violation of the Export Control Laws, Licensee will notify Autodesk immediately. If Autodesk
determines that a violation of the Export Control Laws should be disclosed to the applicable
export control authority, provide such assistance and information as Autodesk reasonably
requests in connection with such disclosure.

9.13 Entire Agreement. This Agreement and any other terms referenced in this Agreement
(such as the Relationship Program Terms and the Services Terms) constitute the entire
agreement between the parties (and merge and supersede any prior or contemporaneous
agreements, discussions, communications, agreements, representations, warranties,
advertising or understandings) with respect to the subject matter hereof, except that
particular Autodesk Materials may be subject to additional or different terms associated
with such Autodesk Materials. The parties acknowledge that, in entering into this
Agreement, they are not relying on any agreements, discussions, communications,
agreements, representations, warranties, advertising or understandings other than as
expressly set forth in this Agreement. Licensee acknowledges and agrees that Autodesk may
add to or change the Relationship Program Terms and the Services Terms from time to time,
provided that Autodesk will provide written notice of the additions or changes (and may
allow Licensee not to renew, may permit Licensee to terminate, and may offer other options
with respect to Relationship Programs or Services) before the additions or changes are
effective as to Licensee. In the event of a conflict between this Agreement and any other
terms of Autodesk (including, without limitation, the Relationship Program Terms, the
Services Terms, or such additional or different terms), the other terms will apply. Terms
stipulated by Licensee in any communication by Licensee which purport to vary this
Agreement or such other terms will be void and of no effect unless agreed in a writing
signed by an authorized representative of Autodesk. Any other modifications to this
Agreement will also be invalid unless agreed to in a writing signed by an authorized
representative of Autodesk.
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10. Additional Terms.

10.1 Rendering. This Section 10.1 (Rendering) applies to the following Software that may be
included within the Licensed Materials: (i) Autodesk Maya; and (ii) Autodesk 3ds Max

10.1.1 With regard to the Rendering Software (defined below), in addition to any other
license granted in this Agreement, Licensee may allow the Rendering Software to be
Installed or Accessed on a Networked Basis, solely for Licensee’s Internal Business Needs,
specifically to render files created with the Software. However, if the Rendering Software is
mental ray, and the Software is provided with a finite number of mental ray rendering
nodes, then with regard to mental ray the foregoing is restricted to that number of mental
ray rendering nodes.

10.1.2 With regard to the mental ray Batch Software (defined below), in addition to any
other license granted in this Agreement, Licensee may allow the mental ray Batch Software
to be Installed or Accessed on a Networked Basis, solely for Licensee’s Internal Business
Needs, and used (i) specifically to render files created with the Software; or (ii) by the
Rendering Software specifically to render files created with the Software. The total number
of CPUs used by the mental ray Batch Software cannot exceed the number specified in the
License Identification.

10.1.3 With regard to the mental ray Standalone (defined below), Licensee may allow the
mental ray Standalone to be Installed or Accessed, on a Networked Basis, solely on
Computing Device(s) (defined below) solely for Licensee’s Internal Business Needs
specifically to render files created with the Software. With regard to mental ray Standalone,
any reference in the Agreement to Computer is hereby deleted and “Computing Device(s)”
substituted therefor.

10.1.4 With regard to the mental ray Satellite (defined below) for each of Autodesk 3ds Makx,
Autodesk Maya and Autodesk Softimage Software each mental ray Satellite executable(s)
may run on one (1) or more host no more than four (4) client Computing Devices. With
regard to mental ray Satellite, any reference in the Agreement to Computer is hereby
deleted and “Computing Device(s)” substituted therefor.

10.1.5 Definitions.

(1) “mental ray Standalone” means the mental ray Standalone client/server executable,
including the mental ray standard shader libraries and utility programs, used specifically for
rendering files created with the Software.

(2) “Rendering Software” means a subset of the Software used specifically for rendering files
created with the Software.

(3) “mental ray Batch Software” means a subset of the Software used: (i) specifically for
rendering files created with the Software or (ii) by the Rendering Software specifically for
rendering files created with the Software.
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(4) “mental ray Satellite” means the mental ray Satellite server executable, including the
mental ray standard shader libraries. mental ray Satellite is functionally equivalent to the
mental ray Standalone server executable, used specifically for rendering files created with
the Software except it is not able to read and write files in the complete mi2 format.

(5) “Computing Device” means (i) a single electronic assembly with a maximum of: (a) four
(4) CPUs (regardless of the number of cores in each CPU) each CPU having one or more
microprocessors, (b) four (4) discrete GPU-based computing boards; or (ii) a software
implementation of the single electronic assembly, (a so-called 'virtual machine') described in
(i) above, which single electronic assembly accepts information in digital or similar form and
manipulates the information for a specific result based on a sequence of instructions.

10.2 Exceptions. This Section 10.2 (Exceptions) applies to the following Software that may be
included within the Licensed Materials: (i) Autodesk Maya; (ii) Autodesk 3ds Max; and (iii)
Autodesk Stingray.

10.2.1 Notwithstanding the provisions set forth in Section 2.1.1 (No License Granted;
Unauthorized Activities) if: (i) the Redistributable Component (defined below) operates with
the Software and with Licensee Application; and (ii) the Redistributable Component is linked
to Licensee Application; then Licensee may reproduce and distribute the Redistributable
Component and Licensee Application together, subject to Licensee’s strict adherence to all
of the following terms and conditions:

(a) the class identifications for any classes of objects Licensee created shall be different from
and clearly distinguishable from the class identifications used by Autodesk;

(b) modified Sample (defined below) code and any resulting binary files in Licensee
Application are identified as developed by Licensee, and not by Autodesk;

(c) Licensee Application has Licensee’s copyright notice;

(d) any Modification (defined below), and resulting binary files, shall include the copyright
notices of Autodesk, Inc. as well as the following statement: "This software contains
copyrighted code owned by Autodesk, Inc. but has been modified and is not endorsed by
Autodesk, Inc." The language of the copyright notice and the statement shall be in the same
language as the Software language;

(e) distribution is strictly for not-for-profit purposes;
(f) distribution is either in binary form or text form;

(g) distribution is subject to a standard form of click-through end-user license agreement
which license agreement, among other things: (1) protects Autodesk's interests consistent
with the terms of this Agreement; and (2) prohibits the redistribution of the Redistributable
Component;

(h) if the Redistributable Component operates with the Autodesk 3ds Max Software and
with Licensee Application then prior to reproduction and distribution of the Redistributable
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Component and Licensee Application all MIDI files have been excluded from the
Redistributable Component and Licensee Application; and

(i) Licensee agrees to defend, indemnify and hold harmless Autodesk and its subsidiaries and
affiliates from and against any and all damages, costs, losses, liabilities, expenses and
settlement amounts incurred in connection with any suit, claim or action by any third party
alleging that the Redistributable Component and/or Licensee Application infringes or
misappropriates any patent, copyrights, moral rights, trademark, trade secret and design
rights, whether registered or unregistered, and including any application for registration of
any of the foregoing and all rights or forms of protections of a similar nature having
equivalent or similar effect to any of these, which may subsist anywhere in the world, of
such third party.

10.2.2 Definitions.

(1) "Licensee Application" means, with regard to the Software, a Modification made by
Licensee for designing, developing, and testing an application program made by Licensee.

(2) "Modification" means any: (i) addition to the substance of a Sample or any addition to
the substance of the contents of a file containing a Sample; (ii) any deletion from the
structure of a Sample, or any deletion from the structure of the contents of a file containing
a Sample; and/or (iii) any new file that contains any part of a Sample; all of which, in
Autodesk’s sole discretion, ensures that the Sample is not the primary source of value.

(3) "Redistributable Component" means the Sample(s) and/or a Modification.

(4) "Sample(s)" means sample source code, or individual animations, still images, and/or
audio files contained in the Software, and located in the samples directory, the examples
subdirectory, samples files or any similar type directory or file; and in the case of Autodesk
Stingray Software only, runtime engine files and associated DLLs in binary form only that are
identified by Autodesk and are necessary to allow users of the Licensee Application to use
and/or run the Licensee Application.

11. Autodesk Creative Finishing Tools. If the Software is an Autodesk Creative Finishing
compositing, grading, editing and/or finishing tool, including, without limitation, Autodesk
Flame Premium, Autodesk Flame, Autodesk Flame Assist, Autodesk Flare, Autodesk Lustre,
and Autodesk Backdraft Conform, then following additional terms apply: with regard to the
Autodesk Wiretap API, (a) Licensee may Install and Access such APl on a Computer even if a
licensed copy of the Creative Finishing Tools is not Installed; and (b) Installation and Access
of such API does not need to be solely in connection with Licensee's Installation and Access
to the Creative Finishing Tools.

12. Autodesk download technology may use the Akamai NetSession Interface, which may
utilize a limited amount of your upload bandwidth and PC resources to connect you to a
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peered network and improve speed and reliability of Web content. The Akamai NetSession
Interface is secure client-side networking technology that harnesses the power of your
computer to deliver software and media available on the Akamai network. Your Akamai
NetSession Interface works collectively with other Akamai NetSession Interfaces, along with
thousands of Akamai edge servers, and runs as a networking service utilizing a limited
amount of your computer's available resources. More information about the Akamai
NetSession Interface is available here: http://www.akamai.com/client. By clicking "Accept"
and using the Autodesk download technology, you accept the Akamai License Agreement
(http://www.akamai.com/eula) in addition to the Autodesk License and Service Agreement.
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A1ANUIN 2
The Consumer Right Act 2015
Chapter 3: Digital Content

What digital content contracts are covered?
33 Contracts covered by this Chapter

(1) This Chapter applies to a contract for a trader to supply digital content to a consumer, if
it is supplied or to be supplied for a price paid by the consumer.

(2) This Chapter also applies to a contract for a trader to supply digital content to a
consumer, if—

(a) itis supplied free with goods or services or other digital content for which the
consumer pays a price, and

(b) itis not generally available to consumers unless they have paid a price for it or for
goods or services or other digital content.

(3) The references in subsections (1) and (2) to the consumer paying a price include
references to the consumer using, by way of payment, any facility for which money has
been paid.

(4) Atrader does not supply digital content to a consumer for the purposes of this Part
merely because the trader supplies a service by which digital content reaches the
consumer.

(5) The Secretary of State may by order provide for this Chapter to apply to other contracts
for a trader to supply digital content to a consumer, if the Secretary of State is satisfied
that it is appropriate to do so because of significant detriment caused to consumers
under contracts of the kind to which the order relates.

(6) An order under subsection (5)—

(a) may, in particular, amend this Act;
(b) may contain transitional or transitory provision or savings.

(7) A contract to which this Chapter applies is referred to in this Part as a “contract to
supply digital content”.

(8) This section, other than subsection (4), does not limit the application of section 46.

(9) The power to make an order under subsection (5) is exercisable by statutory instrument.

(10) No order may be made under subsection (5) unless a draft of the statutory instrument
containing it has been laid before, and approved by a resolution of, each House of
Parliament.

What statutory rights are there under a digital content contract?

34 Digital content to be of satisfactory quality

(1) Every contract to supply digital content is to be treated as including a term that the
quality of the digital content is satisfactory.
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The quality of digital content is satisfactory if it meets the standard that a reasonable

person would consider satisfactory, taking account of—

(a) any description of the digital content,

(b) the price mentioned in section 33(1) or (2)(b) (if relevant), and

(c) all the other relevant circumstances (see subsection (5)).

The quality of digital content includes its state and condition; and the following aspects

(among others) are in appropriate cases aspects of the quality of digital content—

(a) fitness for all the purposes for which digital content of that kind is usually supplied;

(b) freedom from minor defects;

(c) safety;

(d) durability.

The term mentioned in subsection (1) does not cover anything which makes the quality

of the digital content unsatisfactory—

(a) which is specifically drawn to the consumer’s attention before the contract is made,

(b) where the consumer examines the digital content before the contract is made,
which that examination ought to reveal, or

(c) where the consumer examines a trial version before the contract is made, which
would have been apparent on a reasonable examination of the trial version.

The relevant circumstances mentioned in subsection (2)(c) include any public statement

about the specific characteristics of the digital content made by the trader, the producer

or any representative of the trader or the producer.

That includes, in particular, any public statement made in advertising or labelling.

But a public statement is not a relevant circumstance for the purposes of subsection

(2)(c) if the trader shows that—

(a) when the contract was made, the trader was not, and could not reasonably have
been, aware of the statement,

(b) before the contract was made, the statement had been publicly withdrawn or, to
the extent that it contained anything which was incorrect or misleading, it had been
publicly corrected, or

(c) the consumer’s decision to contract for the digital content could not have been
influenced by the statement.

In a contract to supply digital content a term about the quality of the digital content may

be treated as included as a matter of custom.

See section 32 for a consumer’s rights if the trader is in breach of a term that this section

requires to be treated as included in a contract.

35 Digital content to be fit for particular purpose

(1)

(2)

Subsection (3) applies to a contract to supply digital content if before the contract is
made the consumer makes known to the trader (expressly or by implication) any
particular purpose for which the consumer is contracting for the digital content.
Subsection (3) also applies to a contract to supply digital content if—

(a) the digital content was previously sold by a credit-broker to the trader,

(b) the consideration or part of it is a sum payable by instalments, and
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(c) before the contract is made, the consumer makes known to the credit-broker
(expressly or by implication) any particular purpose for which the consumer is
contracting for the digital content.

The contract is to be treated as including a term that the digital content is reasonably fit

for that purpose, whether or not that is a purpose for which digital content of that kind

is usually supplied.

Subsection (3) does not apply if the circumstances show that the consumer does not

rely, or it is unreasonable for the consumer to rely, on the skill or judgment of the trader

or credit-broker.

A contract to supply digital content may be treated as making provision about the fitness
of the digital content for a particular purpose as a matter of custom.
See section 42 for a consumer’s rights if the trader is in breach of a term that this section

requires to be treated as included in a contract.

36 Digital content to be as described

(1)

(2)

(3)

(4)

(5)

Every contract to supply digital content is to be treated as including a term that the
digital content will match any description of it given by the trader to the consumer.
Where the consumer examines a trial version before the contract is made, it is not
sufficient that the digital content matches (or is better than) the trial version if the
digital content does not also match any description of it given by the trader to the
consumer.

Any information that is provided by the trader about the digital content that is
information mentioned in paragraph (a), (j) or (k) of Schedule 1 or paragraph (a), (v) or

(w) of Schedule 2 (main characteristics, functionality and compatibility) to the Consumer
Contracts (Information, Cancellation and Additional Charges) Regulations 2013 (SI
2013/3134) is to be treated as included as a term of the contract.

A change to any of that information, made before entering into the contract or later, is
not effective unless expressly agreed between the consumer and the trader.

See section 42 for a consumer’s rights if the trader is in breach of a term that this section

requires to be treated as included in a contract.

37 Other pre-contract information included in contract

(1)
(2)

(3)

This section applies to any contract to supply digital content.

Where regulation 9, 10 or 13 of the Consumer Contracts (Information, Cancellation and
Additional Charges) Regulations 2013 (SI 2013/3134) required the trader to provide
information to the consumer before the contract became binding, any of that
information that was provided by the trader other than information about the digital
content and mentioned in paragraph (a), (j) or (k) of Schedule 1 or paragraph (a), (v) or
(w) of Schedule 2 to the Regulations (main characteristics, functionality and
compatibility) is to be treated as included as a term of the contract.

A change to any of that information, made before entering into the contract or later, is
not effective unless expressly agreed between the consumer and the trader.
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(4) See section 42 for a consumer’s rights if the trader is in breach of a term that this section
requires to be treated as included in a contract.

38 No other requirement to treat term about quality or fitness as included

(1) Except as provided by sections 34 and 35, a contract to supply digital content is not to be
treated as including any term about the quality of the digital content or its fitness for
any particular purpose, unless the term is expressly included in the contract.

(2) Subsection (1) is subject to provision made by any other enactment, whenever passed or
made.

39 Supply by transmission and facilities for continued transmission

(1) Subsection (2) applies where there is a contract to supply digital content and the
consumer’s access to the content on a device requires its transmission to the device
under arrangements initiated by the trader.

(2) Forthe purposes of this Chapter, the digital content is supplied—

(a) when the content reaches the device, or

(b) if earlier, when the content reaches another trader chosen by the consumer to
supply, under a contract with the consumer, a service by which digital content
reaches the device.

(3) Subsections (5) to (7) apply where—

(a) thereis a contract to supply digital content, and
(b) after the trader (T) has supplied the digital content, the consumer is to have access
under the contract to a processing facility under arrangements made by T.

(4) A processing facility is a facility by which T or another trader will receive digital content
from the consumer and transmit digital content to the consumer (whether or not other
features are to be included under the contract).

(5) The contract is to be treated as including a term that the processing facility (with any
feature that the facility is to include under the contract) must be available to the
consumer for a reasonable time, unless a time is specified in the contract.

(6) The following provisions apply to all digital content transmitted to the consumer on each
occasion under the facility, while it is provided under the contract, as they apply to the
digital content first supplied—

(a) section 34 (quality);
(b) section 35 (fitness for a particular purpose);
(c) section 36 (description).

(7) Breach of a term treated as included under subsection (5) has the same effect as breach

of a term treated as included under those sections (see section 42).

40 Quality, fitness and description of content supplied subject to modifications

(1) Where under a contract a trader supplies digital content to a consumer subject to the
right of the trader or a third party to modify the digital content, the following provisions
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apply in relation to the digital content as modified as they apply in relation to the digital

content as supplied under the contract—

(a) section 34 (quality);

(b) section 35 (fitness for a particular purpose);

(c) section 36 (description).

(2) Subsection (1)(c) does not prevent the trader from improving the features of, or adding

new features to, the digital content, as long as—

(a) the digital content continues to match the description of it given by the trader to the
consumer, and

(b) the digital content continues to conform to the information provided by the trader
as mentioned in subsection (3) of section 36, subject to any change to that
information that has been agreed in accordance with subsection (4) of that section.

(3) A claim on the grounds that digital content does not conform to a term described in any
of the sections listed in subsection (1) as applied by that subsection is to be treated as
arising at the time when the digital content was supplied under the contract and not the
time when it is modified.

41 Trader’s right to supply digital content
(1) Every contract to supply digital content is to be treated as including a term—

(a) in relation to any digital content which is supplied under the contract and which the
consumer has paid for, that the trader has the right to supply that content to the
consumer;

(b) in relation to any digital content which the trader agrees to supply under the
contract and which the consumer has paid for, that the trader will have the right to
supply it to the consumer at the time when it is to be supplied.

(2) See section 42 for a consumer’s rights if the trader is in breach of a term that this section

requires to be treated as included in a contract.

What remedies are there if statutory rights under a digital content contract are not met?
42 Consumer’s rights to enforce terms about digital content

(1) Inthis section and section 43 references to digital content conforming to a contract are
references to the digital content conforming to the terms described in sections 34, 35 and
36.

(2) If the digital content does not conform to the contract, the consumer’s rights (and the
provisions about them and when they are available) are—
(a) the right to repair or replacement (see section 43);
(b) the right to a price reduction (see section 44).

(3) Section 16 also applies if an item including the digital content is supplied.

(4) If the trader is in breach of a term that section 37 requires to be treated as included in
the contract, the consumer has the right to recover from the trader the amount of any
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costs incurred by the consumer as a result of the breach, up to the amount of the price
paid for the digital content or for any facility within section 33(3) used by the consumer.

(5) If the trader is in breach of the term that section 41(1) (right to supply the content)
requires to be treated as included in the contract, the consumer has the right to a refund
(see section 45 for provisions about that right and when it is available).

(6) This Chapter does not prevent the consumer seeking other remedies for a breach of a
term to which any of subsections (2), (4) or (5) applies, instead of or in addition to a
remedy referred to there (but not so as to recover twice for the same loss).

(7) Those other remedies include any of the following that is open to the consumer in the
circumstances—

(a) claiming damages;

(b) seeking to recover money paid where the consideration for payment of the money
has failed;

(c) seeking specific performance;

(d) seeking an order for specific implement;

(e) relying on the breach against a claim by the trader for the price.

(8) Itis not open to the consumer to treat the contract as at an end for breach of a term to
which any of subsections (2), (4) or (5) applies.

(9) Forthe purposes of subsection (2), digital content which does not conform to the
contract at any time within the period of six months beginning with the day on which it
was supplied must be taken not to have conformed to the contract when it was
supplied.

(10) Subsection (9) does not apply if—

(a) itis established that the digital content did conform to the contract when it was
supplied, or

(b) its application is incompatible with the nature of the digital content or with how it
fails to conform to the contract.

43 Right to repair or replacement

(1) This section applies if the consumer has the right to repair or replacement.

(2) If the consumer requires the trader to repair or replace the digital content, the trader
must—

(a) do so within a reasonable time and without significant inconvenience to the
consumer; and

(b) bear any necessary costs incurred in doing so (including in particular the cost of any
labour, materials or postage).

(3) The consumer cannot require the trader to repair or replace the digital content if that
remedy (the repair or the replacement)—

(a) isimpossible, or
(b) is disproportionate compared to the other of those remedies.

(4) Either of those remedies is disproportionate compared to the other if it imposes costs
on the trader which, compared to those imposed by the other, are unreasonable, taking
into account—

(a) the value which the digital content would have if it conformed to the contract,
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(b) the significance of the lack of conformity, and
(c) whether the other remedy could be effected without significant inconvenience to
the consumer.

(5) Any question as to what is a reasonable time or significant inconvenience is to be
determined taking account of —

(a) the nature of the digital content, and
(b) the purpose for which the digital content was obtained or accessed.

(6) A consumer who requires or agrees to the repair of digital content cannot require the
trader to replace it without giving the trader a reasonable time to repair it (unless giving
the trader that time would cause significant inconvenience to the consumer).

(7) A consumer who requires or agrees to the replacement of digital content cannot require
the trader to repair it without giving the trader a reasonable time to replace it (unless
giving the trader that time would cause significant inconvenience to the consumer).

(8) Inthis Chapter, “repair” in relation to digital content that does not conform to a
contract, means making it conform.

44 Right to price reduction

(1) The right to a price reduction is the right to require the trader to reduce the price to the
consumer by an appropriate amount (including the right to receive a refund for anything
already paid above the reduced amount).

(2) The amount of the reduction may, where appropriate, be the full amount of the price.

(3) A consumer who has that right may only exercise it in one of these situations—

(a) because of section 43(3)(a) the consumer can require neither repair nor
replacement of the digital content, or

(b) the consumer has required the trader to repair or replace the digital content, but
the trader is in breach of the requirement of section 42 (2)(a) to do so within a
reasonable time and without significant inconvenience to the consumer.

(4) A refund under this section must be given without undue delay, and in any event within
14 days beginning with the day on which the trader agrees that the consumer is entitled
to a refund.

(5) The trader must give the refund using the same means of payment as the consumer
used to pay for the digital content, unless the consumer expressly agrees otherwise.

(6) The trader must not impose any fee on the consumer in respect of the refund.

45 Right to a refund
(1) The right to a refund gives the consumer the right to receive a refund from the trader of
all money paid by the consumer for the digital content (subject to subsection (2)).

(2) If the breach giving the consumer the right to a refund affects only some of the digital
content supplied under the contract, the right to a refund does not extend to any part of
the price attributable to digital content that is not affected by the breach.

(3) Arefund must be given without undue delay, and in any event within 14 days beginning

with the day on which the trader agrees that the consumer is entitled to a refund.
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(4) The trader must give the refund using the same means of payment as the consumer

used to pay for the digital content, unless the consumer expressly agrees otherwise.

(5) The trader must not impose any fee on the consumer in respect of the refund.

Compensation for damage to device or to other digital content

46 Remedy for damage to device or to other digital content
(1) This section applies if—

(2)

(a) atrader supplies digital content to a consumer under a contract,

(b) the digital content causes damage to a device or to other digital content,

(c) the device or digital content that is damaged belongs to the consumer, and

(d) the damage is of a kind that would not have occurred if the trader had exercised
reasonable care and skill.

If the consumer requires the trader to provide a remedy under this section, the trader

must either

(a) repair the damage in accordance with subsection (3), or

(b) compensate the consumer for the damage with an appropriate payment.

(3) To repair the damage in accordance with this subsection, the trader must—

(4)

(5)
(6)
(7)

(8)

(9)

(a) repair the damage within a reasonable time and without significant inconvenience
to the consumer, and

(b) bear any necessary costs incurred in repairing the damage (including in particular
the cost of any labour, materials or postage).

Any question as to what is a reasonable time or significant inconvenience is to be

determined taking account of —

(a) the nature of the device or digital content that is damaged, and

(b) the purpose for which it is used by the consumer.

A compensation payment under this section must be made without undue delay, and in

any event within 14 days beginning with the day on which the trader agrees that the

consumer is entitled to the payment.

The trader must not impose any fee on the consumer in respect of the payment.

A consumer with a right to a remedy under this section may bring a claim in civil

proceedings to enforce that right.

The Limitation Act 1988 and the Limitation (Northern Ireland) Order 1989 (Sl 1989/1339

(NI'11)) apply to a claim under this section as if it were an action founded on simple

contract.

The Prescription and Limitation (Scotland) Act 1973 applies to a right to a remedy under

this section as if it were an obligation to which section 6 of that Act applies.

Can a trader contract out of statutory rights and remedies under a digital content contract?

47 Liability that cannot be excluded or restricted

(1)

A term of a contract to supply digital content is not binding on the consumer to the
extent that it would exclude or restrict the trader’s liability arising under any of these
provisions—



(a)
(b)
(c)
(d)
(e)
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section 34 (digital content to be of satisfactory quality),

section 35 (digital content to be fit for particular purpose),

section 36 (digital content to be as described),

section 37 (other pre-contract information included in contract), or
section 41 (trader’s right to supply digital content).

(2) That also means that a term of a contract to supply digital content is not binding on the
consumer to the extent that it would—

(a)

(b)

(c)

(d)

exclude or restrict a right or remedy in respect of a liability under a provision listed
in subsection (1),

make such a right or remedy or its enforcement subject to a restrictive or onerous
condition,

allow a trader to put a person at a disadvantage as a result of pursuing such a right
or remedy, or

exclude or restrict rules of evidence or procedure.

(3) The reference in subsection (1) to excluding or restricting a liability also includes
preventing an obligation or duty arising or limiting its extent.

An agreement in writing to submit present or future differences to arbitration is not to
be regarded as excluding or restricting any liability for the purposes of this section.

See Schedule 3 for provision about the enforcement of this section.

For provision limiting the ability of a trader under a contract within section 46 to exclude
or restrict the trader’s liability under that section, see section 62,

(4)

(5)
(6)
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