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4.2 COMMON LAW CIVIL
LAW

Land Law  Lawof
Property Act 1925 The Unfair Contract Terms Act 1977
The Consumer Transactions Restrictions on statement Regulations 1976
Uniform Commercial Code  UCC
La loi no 78-23 du Javier 1978 sur la protection 1t Finformation des consommateurs de
produit et de service 78-23 10 1978

(353

Land Law (The Unfair Contract
Terms Act 1977) 1
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2
The unfair Contract Terms Act 1977
administrative control
The Unfair Terms
1 1
Law of Property Act 1925
2 2
(1) Fee Simple Absolute3
(2)  Term of Years absolute4 ,
(Landlord)
1 ,
7

2 Iris Williams, Essential Land Law by Iris Williams BA, (Great Britain: Cavendish Publishing,1994),
pp.143-145.

3 FEE SIMPLE” An interest in land that, being the broadest property interest allowed by law,
endures until the current holder dies without any heirs, esp., a fee simple absolute. 'FEE SIMPLE
ABSOLUTE" An interest of indefinite or potentially infinite duration (e.g. “to Albert and his heir). (Bryan A
Garner, Black's Law Dictionary 7l edition editor  chief, (St. Paul, Minn.. West Group, 1999), pp.630-631.

"TERM OF YEARS” See tenancy for the term under TENANCY. "TENANCY FOR A TERM" A
tenancy whose duration IS known in years, weeks, or days from the moment of Its creation. (Bryan A Gamer,
Black's Law Dictionary 7hedition editor in chief, (St. Paul, Minn.: West Group, 1999), p.1483-p.1478).
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11

MORTGAGE5 1 A conveyance of the title to property that is given as
security for the payment of a debt or the performance of a duty and that will become
void upon payment or performance according to the stipulated terms. 2. A lien against
property that is granted to secure an obligation (such as a debt) and that is extinguished
upon payment or performance according to stipulated terms. 3. An instrument (such as
a deed or contract) specifying the terms of such a transaction. 4. Loosely, the loan on
which such a transaction is based. 5 The mortgagee's rights conferred by such a
transaction. 6. Loosely, any real-property security transaction including a deed of trust,

5Bryan A Gamer, Black's Law Dictionary 7t edition editor in chief. (St. Paul, Minn.. West Group,
1999), pp. 1026-1027.
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12 6

() Legal Mortgage (Deed)
Legal Mortgage ~ Term of years absolute

Legal Mortgage

(L1)
(by a lease subject to a provision for cesser on
redemption) 3,000
(L2)
(by a charge by way of legal mortgage)

(Fee Simple Absolute)
(Term of years absolute)

() Equitable Mortgage? (Equity)

(1) Mortgage of Equitable Mortgage
" (Equitable Interest)
(Equitable Mortgage) (Deed)

Sl
12-13,

TEQUITABLE MORTGAGE" A transaction that has the intent but not the from of a mortgage, and
that a court equity will treat as a mortgage. (Bryan A Garner, Black's Law Dictionary 7hedition editor in chief,
(St. Paul, Minn.: West Group, 1999, p.1027).
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(2.2) Agreement of Mortgage
2 Law of Property (Miscellaneous Provision) Act 1989

26 2532
(Title Deed)
Equitable
Mortgage (Russel v Russie (1783) 1 Bro cc 269) 26
2532 (United Bank of
Kuwait v Sahib and Others [1995] 2 All ER 973)
(Title Deed) (Deed)
(2.3) Equitable Charge
Equitable Charge

(Mathews v Goodday (1861) 3L LJ Ch 282)

13 8

()

72-73.
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) (Right to redeem)
(3) The Consumer Credit Act 1974
@)
()
1) ,
(Title Deed) 65  The Land Registration Act

1925
(Land Registry)
(Deed)
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(Title Deed)
()
(Title Deed)
@ Legal
Mortgage Equitable Mortgage (Deed)

(Deed)
(Deed)

)

Common Law

9 (Four-maics v Dudley Marshall (Properties)(1957) ~ Western Bank
Ltd v Schindler (1976)

(Quennell V Maltby
(1979)

Legal Mortgage  Equitable Mortgage Deed

1 103-105.
Phillip Walter and James Harris, Claims to the Possession of Land, the law and practice 2nd
edition, pp.461-462,470-472.
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Equitable Mortgage Deed
Equity Common Law

2.1 Power of Saie

(Deed) 101 (1)
0 Law of Property Act 1925
Power of Sale
Power of Sale
103 Law of Property Act 1925
1)
3 103(0
(Deed)t
1) 2
@

(Deed)



Power of Sale

Mutual Finance Ltd (1971)

2.2 Possession without Sale

113

(Cuckmere Brick Co Ltd v

99 Law of Property Act 1925

2.3 Appointing a Receiver

2

101(1)0)  Law of Property Act 1925 ,

Legal Mortgage
(Deed)

Equitable Mortgage
(Receiver)

Power of Saie
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24 Foreclosure

1J (to order judicial sale in lieu of foreclosure)
Foreclosure 20

20(4)  Limitation Act
980

( 21 269)L



1 (Theory of Mortgage) 2
2 Title Theory
Lien Theory 3

1) Title Theory
Lien Theory

(Title Deed)

Common Law

2)  Lien Theory

Equity

D Real Estate Principle and Practice, Eight edition, pp.105-106.

115

Intermediate Theory

(Deed)

Common Law
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3) Intermediate Theory Title Theory Lien
Theory (Title Deed)
B

1 Title Theory
)
Title Theory ,

Lien Theory

2)

Lien Theory

3Maury Seldin, The Real Rstate Handbook. (Dow Jones-Irwin, Homewod, lllinois 60430), p.93-96.
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Title Theory

21

Mortgage® An estate created by  conveyance absolute  form, but
intended to secure the performance of some act, such as the payment of money, and
the like, by the grantor or some other person, and to become void if the act is performed
agreeable to the terms prescribed at the time of making such conveyance.

A conditional conveyance of land, designed as a security for the payment
of money, the fulfillment of some contract, or the performance of some act, and to be
void upon such payment, fulfillment, or performance.

76-
11.
B George J. Siedel and Janis K. Cheezem, Real Rstate law 48 edition. ( AiSouth-Westem College
Publishing, 1999), p.646.
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A debt by specialty, secured by a pledge of lands, of which the legal
ownership is vested in the creditor, but of which, in equity, the debtor and those claiming
under him remain the actual owners, until debarred by judicial sentence or their own
laches.

The foregoing definitions are applicable to the common-law conception of
a mortgage. But in most states, in modern times, it is regarded as a mere lien, and not
as creating a title or estate. It is a pledge or security of particular property for the
payment of a debt, or the performance of some other obligation, whatever form the
transaction may take, but is not regarded as a conveyance in effect, though it may be
cast in the form of a conveyance.

Common Law
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An interest in land created by a written instrument providing securities
for the performance of  duty or the payment of a debt)

2 (1) (note)
(Promissory Note)
, @ (Lien)
(Lien)
2 (Mortgage)
(Deed of Trust)
(The Mortgage Documents)b
2 L (note)
(Promissory Note) 2. I

(1) (note)

(@ mortgage without a note worthless because it would secure
nothing)8

Blbis, pp. 322-329.

78-
80.
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(the negotiable note)
(nonnegotiable note) (recourse
note) (nonrecourse note)

(Promissory Note)
(Real Estate Lien Promissory)

(Security for the note : The mortgage)
(lien theory)

(title theory)
(defeasible fee)
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2.2
@
Statue of Frauds'3
(Deed) !
(Words of Grant)
(Title Theory) “
" (convey arid Warrant) (lien theory)
‘ " (mortgage and warrant)
@
()
(
)

b Lawrance . Clark and Peter D. Kinder, “Law and Business” The Regulatory Environment 3rg
edition. New York USA : McGrew-Hill, INC. 1991. p.847.



122

13 Y

()  Mortgage

(2) Deed of Trust

(trustor) (trustee)

(trustee)

DGeorge J. Siedel and Janis K. Cheezem, Real Estate law 4th edition, pp.310-311



Purchase Money Mortgage

Reverse Annuity Mortgage

Administration

Second Mortgage

Equitable Mortgage
(equity court)

82-83,

(equity)

123

The Federal Housing
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14 (Rights and Duties after Closing)
(1) 2
' Title
Theory
lien theory
Title Theory
(Right to prepay)
(payment penalty)
(Novation)

Lawrance . Clark and Peter D. Kinder, "Law and Business" The Regulatory Environment 3nd
edition. New York: McGrew-Hili, INC. 1991.pp.849-854.
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(Right of Redemption)

(Financial Statement)

Lawrance . Clark and Peter . Kinder, Law and Business. The Regulatory Environtmental 3nd
ed., 1991, pp.850-851.
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(Right to acceleratr payment)

Acceleration Clause

(Right to foreclose)



87-90.

(Deficiency Judgement)
(the note)
(a promise)
(nonrecourse mortgage).
15 (Mortgage Termination)2
(1) (Mortgage Payment)
(payment penalty)

(perfect tender in time)

127



Sale Subject to Mortgage

Mortgage Assumption Sale Subject to Mortgage

Wraparound  Mortgage

Mortgage Assumption

Mortgage Assumption

dé

Novation

Assumption

128

Mortgage
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(Assignment  of
the Mortgagee’s Interest)

Title Theory

Lien Theory
Title Theory

(nonnegotiable note )

(negotiable note)

The Real Settlement and Procedures Act
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Equity
Court

Equity of Redemtion

(Statutory Redemption)
6 1

(the character of the evidence of indehtedness) a nonnegotiable form
defense

in negotiable form ( the
Uniform Commercial Code) the note (
a holder in due course) defense

a nonnegotiable debt a
holder in due course defense to collection exist
(a estoppel certificate)
defense
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Accélératlon

Acceleration
Acceleration
Acceleration
Acceleration
Acceleration
Acceleration

: Acceleration

3 (Foreclosure)
B

? o 105-107.

& Restatement of Property-Security (Mortgages) 3.1 comment (Tent. Draft No.1, 1991).
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1) Strict Foreclosure
(Ajudicial procedure that, by
terminating the mortgage's equity to redemption, gives the mortgagee absolute title to
mortgaged real estate without a sale of the property)
2)  Judicial Foreclosure
(A legal procedure in which a
court orders real estate sold to enforce the mortgagee’s rights under the mortgage)

Strict foreclosure

(cost)

Judicial Foreclosure

(1) (Due Process)

@ (in rem)

(Ssummons)
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3
50-60
3) Power of Sale Foreclosure
Judicial
Foreclosure (Foreclosure hased upon terms  a

mortgage, giving a mortgagee or third party the power to sell mortgaged property upon
default without resorting to judicial foreclosures)

al &
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Judicial Foreclosure Power of sale
Foreclosure

Power of Sale Clause
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L1852 (. .2395)

Caisse Hypothecarie ( . .1820 . .1846)
(Credit
Foncier De France)
.. 1860 :
( )
(Rediscount) Sous Comptoir
Des Entrepreneurs
2
20
1 1
4.2
1
1 4
French Civil Code
2

% Napoleon Series, French Civil Code BOOK Il
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() Immoveable goods which relate to the commerce, and their
appendages reputs

(2) The usufruct of the same goods and appendages during the time of its
con

(No innovation is made by
the present code upon the regulations of the maritime laws concerning ships and other
vessels.)

11 ?

“Mortgage is a real right over immoveables charged with the acquittance
of an obligation. It is in its nature Indivisible, and subsists in entirety over all the
immoveables affected by it over each and over every portion of such immoveables.
pursues them into whatever hands they may pass

Mortgage takes place only in the cases and according to the forms
authorized by law.”

“Creditors having privilege or mortgage enrolled over an immoveable
may follow it into whatever hands it passes, in order to be arranged and paid according
to the order of their credits or enrolments.
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12

(Legal mortgage Is that resulting from the law. Judicial mortgage is the
result of judgments or judicial acts. Conventional mortgage is that which depends on
covenants, and on the external form of acts and contracts.)

3 Legal mortgage
Judicial mortgage Conventional mortgage

() Legal Mortgage
(Deed) Legal Mortgage

(The rights and credits to which legal mortgage is applicable, are, Those
of married women, upon the goods of their husband; Those of minors and
interdictedpersons, upon the goods of their guardians; Those of the nation, of
communes, and public establishments, upon the property of receivers, and accountable
administrators.)
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() Judicial Mortgage

(The judicial mortgage is the result of judgments,
either upon a hearing, or by default, final or provisional, in favor of the party who has
obtained them. It is the result of acknowledgments or verifications made in the judgment,
of signatures affixed to an obligatory act under private signature. Mortgage in like
manner is the result of judgments given in a foreign country, only so far as they have
been declared executory by a French court; without prejudice to contrary regulations in
political laws, or in treaties.)

(3  Conventional Mortgage

(Those only are permitted to assent to conventional mortgages
who have the capacity of alienating the immoveables which they subject thereto. Those
who only possess over an immoveable a right suspended by a condition, or voidable in
certain cases, or subject to annulment, can only consent to a mortgage subject to the
same conditions, or to the same annulment. The property of minors, of interdicted
persons, and that of absentees, so long as the possession thereof is only provisionally
conferred, cannot be pledged except for the causes and in the forms established by the
law, or by virtue of judgments.)

Conventional Mortgage

office for preserving the mortgages ,
2 1 2
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Conventional Mortgage

Political Law

10

“Art. 1234 Les obligation s'eteignent :
Par le payement,
Par le novation,..........

Art.1234 Quiconque s®est oblige personellement, est tenu de remplir son
engagement sur tous ses biens mobiliers et immobiliers, presents et a venire,
“Whosoever binds himself personally, is required to fuifil his engagement
out of all his property moveable and immoveable, present and future.”
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Z At 2209 Le créancier ne peut poursuivre
|a vente des immeubles qui ne lui sont pas hypotheques, que dans le cas d’insuffisance
des biens qui lui sont hypotheques.

4.3

(Justinian's code)

laesio enormis

Grotius

Grotius

2



Term Act 1977

141

Pothier

(Civil Law)

The Unfair Contract Term Act 1977
2-302 Uniform Commercial Code UCC
78-23 10 1978

The Unfair Contract
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Standard Form Contract

Common Law (reasonable)
B

contra proferemtem

G.H. Treitel, The Law of Contract, p.211.



conditions  warranties conditions
warranties
conditions
warranties

Fundamental Breach

1977
The Unfair Contract Term Act 1997

1 1978 2
1
(business  liability) ( 1(3)
contractual notices)
2
2

(the requirement of reasonableness)

143

The

(non-
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6 1
1
UTCA
3
L
2
3
The Fair Trading Act 1973 administrative control
2
The Unfair Contract Terms of Consumer Contracts Regulations 1994
UTCA Common Law  UCTA
UTCA
Common Law UTCA

Common Law
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Lord Wilberforce Photo Production Ltd.

The unfair Contract Terms Act 1977
Administrative Control -~ Fair Trading Act 1973

The  fair Terms in Consumer Contracts Regulations
19943

"1P.D.V.Marsh, Compatative Contract Law English. France, Germany. 1993, p.295-297.
K| 1
2 ( ; , 2542), 87.
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The Roie of the Director General of Fair

Trading
1
(lack of mutual assent) (lack of mutality)
(failure of consideration)
(defects in formation of the contract) (public policy)

(construction)



2-302  Uniform Commercial Code
(Doctring of Unconscionability)

2-302
1
2
ki
1) (lack of mutual assent)
(the promisee)
(other performances)
3

,2536)  108-119.

147



and unreasonable terms)

(lack of mituality)

200

(failure of consideration)

148

(surprising



ucc
2-302

(acknowledgment)

(public policy)

Uniform Commercial Code (UCC)

UCC

(invoice)

21

149
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Courde
cassation
R
Code Civil
The Dispositions Suppletives Code Civil
1 1
Weill and Terre ¢
1909 Raymond Saleilles

Contract ’adheﬂon

Contract ’adheﬂon

3?P.D.V.Marsh, Comoatative Contract Law English. France. Germany. 1993, P290'293



1' 3 1 o o
2
3
4
Saleilles , contract dadhesion
5 1134 Code Civil
Salleilles

1156

151
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The Cour de cassation contract d adhesion
(clause)
1866 ,
0 Mrs. Juiiiard 10
conseil des prud" hommes (
) Aubusson 0.50
Mrs. Juiiiard 0.50

conseil des prud' hommes
conseil des prud’ hommes
(The Cour de cassation)
Art 1134 of the code civil agreements legally formed take the place of the
law for those who make them and that when the agreement requires that party

who fails to execute its pays a fixed sum as damages then the other party is
not to he granted a sum which is greater or less.
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( 1134 lois lois suppletives lois

. . I 1
Imperatives )

9 1975 1 1985 ‘

dol
faute lourde
faute lourde

d0| culpa lata dolo aequiparatur

vice cache'
13 droit commun
Inexecution vice cache
juge de fait

faute lourde
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1112

138 (1)

A. Schroeder Music Publishing Co., Ltd VM acaulay (

154

( 1674)

. 1974)



(

18-23

35:39)

10

1978

2542),

82,

155

n.
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o Q < 0 v ]

- Conseil d’Etat

5 (3
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The Unfair Contract Terms Act 1977 2-302

3
(Jus Cogens)

4, ,
socio economic jurisprudence
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