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1Emst-Ulrich Petersmann, “The GATTAVTO Dispute Settlement System:

International Law. International Organizations and Dispute Settlement System". 1997, p.
136.
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Convention on the Law of Treaties 1969)
(defeat)
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J.L. Brierly
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(Harvard — Research)
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Sir Hersch Lauterpach
(International Law Commission: ILC)
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ILC
15

XXIII GATT 26

2.2

Lotus
1927 2

(right) (fair)

2 See The case of the SS Lotus, Judgment No. 9, Collection of Judgments
(PCLJ), Ser. A. No. 10 at 18-19 (1927): “International law governs relations between
independent States. The rules of law binding upon States therefore emanate from their
own free will as expressed  conventions or by usages generally accepted as
expressing independent communities or with a view to the achievement of common
aims. Restrictions upon the independent of States cannot therefore be presumed.....Al
that can be required of a States is that it should not overstep the limits which
international law places upon its jurisdiction...”
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1
ITO
3
ITO
ITO
(declaratory judgment)
1 “Locus standi” “standing" 4
ITO
Standing

3Robert E Hudec, The GATT legal System and World Trade Diplomacy. Section
Edition, (Butterworth Legal Publishers, 1990), p. 36.
4 , 2 (
, 2525), 290,



1

2.2.1 standing

Standing 5
: Standing
L ' Order 25 Rule 5

(No
cause of action exists)

I (sufficient or substantial interest in the proceedings)

Pinford, L.J.
Order 25 Rule 5 Order 25 Rule 5
(make declaratory)
6
2.2.2 Standing
Standing (Case Law)

Standing Il

5Thimothy . Terrell and A.H. Barnett, “Regulation and standing to Sue,”
Working Paper: Austrian Scholars Conference. 24-25 (March, 2000).

6Pick L.J. 1(Guaranty Trust Co. of New York V. Hannay & Co. (1915) 2 K.B. 536
at 562), “that the effect of Order 25 Rule 5 is to give general power to make a
declaration whether there be a cause of action or not, and at the instance of any party
who be interested in the subject-matter of declaration”



1, (injury)
(imminently will suffer injury)
(actual)

(abstract)

2. (causation)

(redressability)

2.3
(Non-Violation Nullification and Impairment)

7 Article ll: 2 of The . . Constitution, “The Judicial Power shall extend to all
Cases, in Law and Equity, arising under this Constitution, the Laws of the United States,
and Treaties made, or which shall be made under their Authority, - to all Case affecting
Ambassador, other Public Ministers or Consuls; -to all Cases of Admiralty and maritime
Jurisdiction- to Controversies to which the United States shall be a Party; - to
Controversies between two or more States; between a State and Citizens of another
States; -between Citizens of different States- between Citizens of the same States
claiming lands under the Grants of different States, and hetween a state, or the Citizens
thereof, and foreign States, and between state, or the Citizens thereof, and foreign

States, Citizen and Subjects.”
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(Reciprocity) 8

(product safety standards)

1933

(League of Nations)9

Robert E Hudec, The GATT legal System and World Trade Diplomacy 1p. 13.
9James p. Durling and Simon N. Lester, “Original Meanings and the Film
Dispute: The Drafting History, Textual Evolution, and Application of the Non-Violation
Nullification or Impairment remedy," George Washington Journal of International law
Economic. (Spring 1999), p. 8.



14

(Provisional ~ Economic  and
Financial Committee) 1920

231 (Indlirect Protection)

(Indirected Protection)

1933

(Henry Chalmers)

(routine customs regulation)



9 1bid.
Ibid.

(Control of Trade)

15
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232 (Equitable Treatment Clause)

(Fred Nielsen)

(equilibrium) "R

2 Ihid.

13 Draft Equitable Treatment Clause, “If, subsequent to the conclusion of the
treaty, one of the Contracting Parties introduces any measure, which even though its
does not result in an infringement of terms of the treaty, is considered by the other party
to be of such a nature as to have the effect of nullifying or impairing any object of the
treaty, the former shall not refuse to enter into negotiations with the Purpose either of an
examination of proposals made by the latter or of the friendly adjustment of any
complaint preferred by it" quoted in James p. Durling & Simon N. Lester, “Original
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WTO

24,

(Bilateral Trade Agreements)

ITO ITO
ITO

(trade restriction) (trade
distortion)

Meanings and the Film Dispute: The Drafting History, Textual Evolution, and Application
of the Non-Violation Nullification or Impairment remedy", p. 12
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2,
3. (termination clause)
“
241
1935 1940
17

(Reciprocal Trade Agreement program)
(Most Favour Nation)

(National Treatment)

(Object of the Agreement)
GATT GATT

Ermst-Ulrich Petersmann, “Violation-Complaints and Non-Violation Complaints
in Public International Trade law", German Yearhook International Law 32 (1991): p 197.

Reciprocal Trade Agreement between . . and Hond. (December 19, 1935),
Art XIV " the Event that the United States of America or the Republic of Hondurus
adopts any measure which, even though its does not conflict with the terms of this
Agreement, is considered by the Government of the other country to have the effect of
nullifying or impairing any object of the Agreement, the Government of the country which
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GATT ~ WTO

24.2 '

has adopted any such measure shall consider such representations and proposals as
the Government of the other country may make a view to effecting a mutually
satisfactory adjustment of the matter”

T7Reciprocal Trade Agreement between Mexico and United States (1942), “If
either party should consider that any measure adopted by other Government, even
though it does not conflict with the terms of this Agreement, has the effect of nullifying or
impairing any objective of the Agreement, such other Government shall give
sympathetic consideration to such written representations or proposals as may be made
with a view to effecting a mutually satisfactory adjustment of the matter"
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(difficulties of a practical character)" B

" (difficulties of a practical character) " "

(trade flow)

(the covered products or
products related thereto)

(Arrangement)

(Development Unfavorable to interest)
(Economic nature) 9

Commercial Agreement hetween the Kingdom of Hungary and the Kingdom of
Yugoslavia, May 15, 1933, art. 4: “Should the application of the present Agreement give
rise to difficulties of a practical character, a Commission consisting of representatives of
the respective competent authorities shall be entrusted with the task of proposing
solutions to be adopted by mutual agreement. The said Commission shall also consider
the possibility of developing economic transactions between the two countries on a
larger scale. The decisions of this Commission shall be submitted to the two
Governments for approval’



A

yoowaaOTT&ffing .4.1

(Development
unfavourable to interest)

(escape clause)
(terminate)

1%

Exchange of Note Between the Government of New Zealand and the Swiss
Government Constituting a Trade Agreement (May 5, 1938), para 4. “ the event of the
economic benefits anticipated by both Contracting parties on concluding the present
Arrangement not being attained or in the event of either of the Contracting Parties
considering itself at a disadvantage through developments unfavourable to its interests
or through the adoption by the other party of measures of an economic nature, either of
the Contracting Parties may request that negotiations he commenced without delay with
a view to effecting a mutually satisfactory adjustment of the matter"

DAgreement between the Government of the UK. and the Government of
Iceland Relating to Trade and Commerce, (19 May 1933), para 2,
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25 , [TO

ITO
1 (Supra-national organization)
ITO ITO

(world peace and prosperity) United Nation  IMF
IBRD (World Bank)
1946-1948 ITO ITO
(London) (New York) (Geneva) (Havana)
, ITO

GATT ~ WTO

251

ITO 1946
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2.5.2 '
[TO
1946
" ﬂ
ITO
(Commercial) Policy) (Employment Policy)
(Economic - Development) (Restrictive
Business Practices) (Commodity Agreements)
1946

2 Article 30 of Suggested Charter for an International Trade Organization (Sept
1946).



24

ITO

2.5.3
[TO
ITO
1947
(Dr.
JE. Holloway)
L
2l 1] n

2 Robert E Hudec, The GATT legal System and World Trade Diplomacy, p. 39.



Damocles) 3

4

Ibid., p. 42.

Ibid., p. 41.
Ibid., P 40.

25

(Sword of



(retaliation)

B pid.

35

26



254

ITO

(Dr. H.C. Coombs)

24 10 {

(employment obligation)

1)

21

ITO

1 1947

/| James P. Durling & Simon N. Lester, “Original Meanings and the Film Dispute:
The Drafting History, Textual Evolution, and Application of the Non-Violation Nullification

or Impairment remedy," p. 20.



ITO

GATT

B 1bid.

GATT

28



255

ITO

93

ITO

(Final Draft)

ITO

ITO

[TO

2
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(Executive Board)

30
(Conference) 3

Article 93 of Havana Charter for an international Trade Organization (Havana
Charter).
D Ibid., Article 94:2
3 Ibid., Article 94: 2 (e)
2 Ibid., Article 94:3.
3B bid., Article. 95: 1.
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2.6

(formal consultation)

ITO ITO

ITO

(common law jurisdiction)3

** Robert E. Hudec, The GATT Legal System and World Trade Diplomacy, p. 37.



	บทที่ 2 หลักเกณฑ์ทั่วไปและความเป็นมาของคำร้องประเภทที่ไม่มีการกระทำละเมิด
	2.1 หลักกฎหมายทั่วไปกับคำร้องประเภทที่ไม่มีการกระทำละเมิด
	2.2 อิทธิพลของคอมมอนลอว์ในบทบัญญัติที่เกี่ยวกับการทำให้เสียไปหรือเสียหายโดยไม่มีการกระทำละเมิด
	2.3 การเกิดขึ้นของแนวคิดการทำให้เสียไปหรือเสียหายโดยไม่มีการกระทำละเมิด(Non-Violation Nullification and Impairment)
	2.4. คำร้องประเภทที่ไม่มีการกระทำละเมิดในความตกลงทางการค้าสองฝ่าย(Bilateral Trade Agreements)
	2.5 คำร้องประเภทที่ไม่มีการกระทำละเมิดภายใต้ ITO
	2.6 ความแตกต่างระหว่างคำร้องประเภทที่ไม่มีการกระทำละเมิดในความตกลงสองฝ่ายกับร่างกฎบัตร ITO


