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(State Immunity)



(Sovereign  immunity)

2
1 Bledsone
2. Hazel Fox
4
“ " (Immunity)
(legal concept)
(no power)
5
. . 2004
5

2MN Shaw. International Lawv (sixth edition). (New York: Cambridge University press, 2008) p.698.
3 , . ;(

,253%), 9
* Hazel Fox, The Law of state Immunity. 2rded.  (New Yark: Oxford University Press, 2008), p. 1

5 , ! 6.



" (A State enjoys immunity, in respect of itself
and its property, from the jurisdiction of the courts of another state subject to the provisions

of the present Convention.)

5

" (A State shall give effect to State immunity under article 5 by refraining from
exercising jurisdiction in a proceeding before its court against another State and to that end

shall ensure that its courts determine on their own initiative that the immunity of that other

State under article 5 is respected.)



(State Immunity)

. . 2004
" (A State enjoys immunity, in respect of itself and
its property, from the jurisdiction of the courts of another State subject to the provisions of
the present Convention.) (State)
(State property)

(Jurisdiction)

(legal liability)
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(sovereignty)

D

States)

(jurisdiction)

(sovereignty)

16

(/\

(immunity)6

» 2550),

10

(Nation-

3L



ofN

267-268.

» 2550),

267.

1



12

par in parem nom habet

imperium D

2) (jurisdiction)

DHazel Fox, The law of Slate Immunity. 2rded. (New York: Oxford University Press, 2008), p. 57.
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2
(territorial jurisdiction) (personal
jurisdiction)
m 2
(Prescriptive or legislative jurisdiction)
12 B
, ar : , 2550), 37
i) . C : ,2550), 288

3 o} ( : 1,250, 2%



1

14

(Enforcement or prerogative jurisdiction)

The Schooner Exchange v. McFaddon . 1812
"B Holland .
2, ? t(? 550, 2%

MN. Shaw;, Intemational Law (sixth edition). (New York: Cambridge University press, 2008) p.699.
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Lampen - Wolfe . . 2000
"B
3) (immunity)
(Sovereign immunity)
(State Immunity) 2
irg
2
1 (Immunity from Jurisdiction)

MN. Shaw, Intemational Law (sixth edition). (New York: Cambridge University press, 2008) p.699.
Tlbid, p.698.
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(Immunity from Jurisdiction) “jurisdiction”
“jurisdiction”
“jurisdiction” “ K
(competence) (the judicial competence)

(the power of a tribunal)

“jurisdiction”
1
B
2.
(Immunity from execution)
(Immunity from execution) “ "

(execution)
(attachment) (arrest)

(garnishment) (trustee process)

2536), 11
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(attachment execution)
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16 19 (Nation-

States)

19

20



19

The Schooner Exchange v. M'Fadden and Other

Supreme Court

.. 1812

Marshell

18



"0

Exchange 1
The Prins Frederik .. 1820

"D The Parlement Belge

"2

. . 1849 the Cour de Cassation

. 1878-1879

19

The Schooner

, Brett L.J

Civil Law

Dehai Q, state Immunity, “China and Its Shifting Position,” Chinese Joumal of Intemational Law (Oxford :

Oxford University Press,2008), p. 3
Dlbid, p. 4
Albid.
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(public act)

(private act) "2 1

2)

20

Deha Ql, Slate Immunity, “China and Its Shifting Position," Chinese Joumal of Intemational Law (Oxford :
Oxford University Press,2008), p. 5.
23Ibid.



«

21

(jure imperii)

(jure gestionis)

(public  act)

(private act)

Lord Wilberforce

| Congreso del Partido .. 1983 *

Dehai Ql, State Immunity, "China and Its Shifting Position,” Chinese Joumal of Intemational lLaw (Oxford :
Oxford University Press,2008), p. 6.
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2 1
2)
"5
19 The Havre case
. . 1879 k
/4 S.A des Chemins de Fer Liegois Luxembourgeois v Etat
Néerlandais . . 1903
"B
(public act)
(private act)
)

Dehai Q, State Immunity, “China and Its Shitting Pasition,” Chinese Joumal of Intemational | aw (Oxford :
Oxford University Press,2008), p. 6.
Z -

, 2537, 144
B

Dehal Q, State Immunity, “China and Its Shifting Position,” Chinese Jounal of Intemational Law, p. 7.
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treaty

Rapporteur

31

. 1977

.. 1979

23

. 2004

. . 2004

. 2004

(The International Law Commission)

30 . . 1978

" (jurisdictional Immunities of States and their

32/151 19

law-making
(codification) (lex lata)

(cle lege ferenda)

Special

33 .. 1981
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32 . . 1980 38
.. 19863
(first reading)
(adopt) 38
(The Secretary-General)
1 .. 1988 39
.. 1987 Mr. Motoo Ogiso
Special  Rapporteur 40
Mr. Motoo Ogiso
41 . . 1989 mr. Motoo Ogisa
Special Rapporteur
(Drafting Committee) 42 .. 1990
Mr. Motoo Ogiso
Special Rapporteur (Drafting
Committee) 43

22

(resolution)  46/55

recommendation

.. 1991

3 Intemational Law Commission. Jurisdictional Immunities of States and Their PropertyfOnline!. 2012 Jan 10.

Available from: http://untreaty.un.orgfilc/summaries/4_1.htm.


http://untreaty.un.org/ilc/summaries/4_1.htm

25

.. 1994

65 A/58/38 2
. . 2004 (adopt)
. . 2004 28 33

17 . .2005 17 . . 2005

28

13

30 2

Burkhard HeB, The Intemational | aw Commission's Draft Conventtion on the Jurisdictional Immunities of Slates

2Ad Hoc Committee onjurisdictional immunities of States and their property, The United Nations Converntion on
Jurisdictional Immunities of States and their property was adopted on 2 December 2004, and opened for signature from 17
January 2005 to 17 January 2007[online], 2013 May 10. Available from :
hitpVAiwwv.un.org/lawfjurisdictionalimmunities/index.html


http://www.un.org/law/jurisdictionalimmunities/index.html
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. 2004

1

. 2004

- The European Convention on state Immunity 1972
- The 1926 Brussels Convention and 1934 Protocol on State

Owned or Operated Ships

BHazel Fax. The Lawof Slate Immunity. 2rded. New York: Oxford University Press, 2008, pp. 173-187.
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(state ship)

21

- The Vienna Convention on Diplomatic Relations 1961
- The Vienna Convention on Consular Relations 1963

- The Geneva Convention on the High Seas 1958

- the 1972 London Convention on Prevention of Marine Pollution
on Dumping of Wastes 7(4) “This Convention shall not apply
to those vessels and aircraft entitled to sovereign immunity
under international law"

- the 2001 UNESCO Convention on the Protection of Underwater
Cultural Heritage 13 “warships and other government ships
or military aircraft with sovereign immunity, operated for non-
commercial purpose”

- the Chicago Agreement of 1944

- the 1919 Paris Air Navigation Convention for state Aircraft

- the Rome Convention for the Unification of Certain Rules
relating to the Precautionary Attachment of Aircraft of 1993

- The Warsaw Convention on Carriage of Goods by Air 1929

- the 1954 Hague Convention for Protection of Cultural Property
in the event of Armed Conflict

- The 1970 UNESCO Convention on the means of prohibiting
and preventing the illicit import, export, and transfer of
ownership of cultural property

-the 1965 Convention for Settlement of Investment Disputes

(ICSID)



2)

(progressive development of international law)

(de lege ferenda)

2.3
. 2004

. . 2004

(acta jure imperii)

,2537), 174
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{acta jure gestionis)

231
. 2004

. . 2004

" (The present Convention applies to the immunity of
State and its property from the jurisdiction of the courts of another state.)

(jurisdictional immunities)

(measures of
constraint)
K3 “ " (court) 2
(@ (any organ of a state

empowered to exercise judicial functions is a court)

Repart of the Intemational Laww Commission on the work of its forty-third session (29 April-19 July 1991), p. 13



30

“ " (proceeding)
(criminal proceeding)®
“ " (judicial functions)

(constitutional) (legal system)

11

12

FBReport of the Intemational Law Commission on the work of its forty-third session (29 April-19 July 1991), p. 14.
3.
Ibid.



proceedings)

(proceeding)
3

232

Hazel Fax, The Law of state Immunity. 2nd ed. (New York: Oxford University Press, 2008), p. 401

(voting)

. 2004

31

(criminal
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(action

in

personam)

(entity)

" (State)

2()

" (State)

32



1

” (The State and its various organs of government)

"7 (State)

(full sovereign) (entities)

Hazel Fox, The | awof Slate Immunity 2 ed. (New York: Oxford University Press, 2008), p. 428.

33
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2)

(constituent) (instrumentality)

3)

(State  agencies)

(other entities)

(private entities)

MDHazel Fox, The Law of Slate Immunity. 2rded. (New York: Oxford University Press, 2008), p. 435.
4 Ibid.

“ bid, p. 444.



(authorized)

(sovereigns) (heads of state)

3Hazel Fox, The Law of state Immunity. 2rded. (New York : Oxford University Press, 2008), p. 459.

T -1g-4-04,001

35
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(acta jure gestionis)

(acte jure

imperii)

36



37

1

” (commercial

transaction) 2 (c) 1 i

David Gaukrodger, Foreign Slate Immunity and Foreign Govemment Controlled Investors. OECD Working
Papers on Intemational Investment, 2010/2. (Paris : OECD Publishing, 2010), p. 5.
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1 (nature)

2. (purpose)

(nature)

(developing  countries)

%3
2)
1
2. 1
@
)
1
.. 1961
5

MN. Shaw;, Intemational Law (sixth edition. (New York: Cambridge University press, 2008), p. 710.

39



40

2.
. . 1963

4,
(©
()
(€)
(d)

(Contract of employment)
(commercial transaction) 2 1 (¢ (nature)
5
(natural person)
(individual)

Report of the Intemiational Law Commission on the work of its forty-third session (29 April-19 July 1991), p.41.



41

2 (the employer State)

(the State of the forum)

(party)
(recruited)
(the State of the forum)

8

1 /
" (people performing functions in the exercise of governmental authority)
(public sector)
H
2. 1

. . 1961

&Hazel Fox, The Lawof Slate Immunity 2rded. (New York: Oxford University Press, 2008), p. 522
Blbid, p. 554.
Bbid, p. 555.



42

. . 1963

(acte de gouvernement)

UNGA Sixth Committee

E)Hazel Fox, The Law of stale Immunity. 2raed. (New York: Oxford University Press, 2008, p. 557.
H.Ibid, p. 580.
Ribid, p. 561



(the State of the forum)

UNGA Sixth committee

(freedom of contract)st

3

12

(pecuniary compensation)*

(tangible property)

BHazel Fox, The Lawof stale Immunity. 23ed. (New York: Oxford University Press, 2008), p. 562

Hibid, p. 563

* (the Intemational Law Conmrission) 43 2
" (pecuniary) " " (compensation)

43



(individual)

(physical damage)

(ancestor)
(the State of the forum)
(State of the forum)
lex loci delicti commissi ! 1 '
(tort) (civil liability)
(act or omission)
(tangible property)
lex loci delicit commissi
(individual) (personal injury)
(death or physical damage) (loss of property)
- (intentional)
(accidental) (negligence)
(the Intem ational Law Commission) 43
] " (author of the act) (agents) (officials)
* [ ] " (attributable to the state)

(the rules of state responsibility)

(State's agents or employees)

(diplomatic immunity) y (armed conflict)



45

5
(the State of forum)
forum non conveniens %
(the transport
of goods) (passengers)
(assault)
(battery malicious damage to property) (arson)
(homicide) (political assassination)
(reputation) (defamation)
(physical sense)
(contract rights or any rights) (economic rights)

(social rights)

(the State of the forum)

SHazel Fox, The Law of stale Immunity. 2rded.  (New Yorke Oxford University Press, 2008), p. 571
@®Report of the Intemational Law Conmission on the work of its forty-third session (29 April-19 July 1991), p.44.
SHazel Fox, The Lawof state Immunity. 2m ed. (New York: Oxford University Press, 2008), p. 573.



(the State of

the  forum)
(trans-boundary) (trans-
frontier torts or damage)
(negligence)
(inadvertence) (accident) (shooting or firing

across a boundary)

4)

13 1

(@)

(b)

BHozel Fox, The Lawof State Immunity. 2rded. (New York: Oxford University Press, 2008), p. 573.
(immovable properly) 13 @
(situated in the State of the forum)

(lex situs) (forum rei sitae)



46-47.

47

(€)
(attachment)
(execution)
(property of diplomatic missions)
6 2 ()
(possession or control)®
(immovable property)
; (assert)
@
M 6 2 ()
@)

®Report of the Intemational Laww Conmmission on the work of its forty-third session (29 April-19 July 1991), pp.



" (right or interest)

(The

" (real property

“ " (interest)

" (right or interest)

law of

property)
immoveble property)

" (right in property)

the 1972 European Convention on State
Immunity 9 s » (droit)
" (interest)@l
(movable property)
(immovable property) (succession) (gift)
(bona vacantia) 13 (b)
(the State of the forum)
(separate proceeding)
(forum rei sitae) 13
(©)
(the common-law system)
(trust property) (fiduciary)
(the estate of a deceased person)
a

Ibid.
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I (winding-up)
, (purely incidental)
(determination) (ascertainment)

1" (the interested parties)

14

@)

()

(intellectual property rights)

(industrial property)

(the State of the forum)

Report of the Intemational Law Commission on the work of its forty-third session (29 April-19 July 1991), p.47.



&
6)

15 1
“1.

@

()
2.

BHazel Fox, The Lawof Stale Immunity. 2raed.  (New York: Oxford University Press, 2008), p. 563.
@llbid, p. 54

50



(participant)

(company or other collective body, whether incorporated or unincorporated)

(corporations) (associations) (partnership)

(the private sector)

(profit-making) (trading company) (business

enterprise) (commercial entity)vf (corporate
body)

(non-profit-making)

bHozel Fox, The Lawof Sate Immunity. 2rded. (New York: Oxford University Press, 2008), p. 566.
®lbid.
& Report of the International Law Conmmission on the work of its forty-third session (29 April-19 July 1991), p.49.



(the place of control)

the European Convention on state Immunity

(acquiring) (holding shares)

16

“1.

Hezel Fox, The Lawof Slate Immunity 2rded. (New York Oxford University Press, 2008), p. 567.

52



53

2.
3.
4.
5.
6.
(police patrol boats)

(customs inspection boats) (hospital ships) (oceanographic
survey ships) (dredgers) ®

Hazel Fax, The Law of Slate Immunity. 2rded. (New York: Oxford University Press, 2008), p. 568.



auxiliaries) 0

(floating portions)

. 1982

.. 1982 96 =

(collision)

(assistance) (salvage)

1 , 'Bij
19 ~ 248

54

(warships) (naval

95 "

(general average)

(supplies) 1



y/A 1 the Brussels Convention

(State-operated merchant ships)

(private vessels of commerce) 3
(possession)
(control) (management) (charter)
(voyage charter) (bare-boat charter)
73
o
1
2 . . 6. % : , 2550 417.
B 1' theBrussels Convertion . . 1926
“ s «
' (re of liability)
(obligations)

‘AHozel Fox, The Lawof state Immmunity. 2rded. (New York: Oxford University Press, 2008), p. 569.
‘Blbid
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2. ,
!
the 1926
Brussels Convention ' s

8)

17

(@

()

(c)

2.3.2.3

Hazel Fox, The Lawof Stale Inmrunity. 2rded. (New York: Oxford University Press, 2008). p. 569.
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(public  property) (commercial property) ]
2
1 (public property)
(public acts) (public service)
(acta jure imperii) (used for
governmental purpose)
2. (commercial property)
(acta jure gestionis)
(used for commercial purpose)
(State property) “ " (State
property)
Helmet Steinberger
(claims)

(liens)
(legal interest)

o

, 2536), 5L



. (State property)

" (State property)

(State property)

Helmet Steinberger
(claims)
(liens)

(legal interest)

, 2536), 51



" (State property)

(control)

(possession)

" (interest)

" (controlling interest)

(interest in property)

(property) law)



1

2)

3

4)

Hazel Fax, The Law of state Immunity. ?'deri. (New York: Oxford University Press, 2008), p.634.
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property)

308

.. 1963 31

4 24

& 30

2. »

61

(diplomatie

(diplomatic immunities)

; .. 1961 22 3
', 248
48 33& 618
. 1%61
. 1%61
3 3
' . 1963
2 . 1963
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(inviolability)

(commercial purposes)

(mixed account)

(non-commercial purpose or

public purpose)

»

“ August Reinisch. European Court Practice Concemning state Inmunity from Enforcement Measures.
The BEuropeanJoumal of International Law.2006. p. 824.

&Report of the International Law Commission on the work of its forty-third session (29 April-19 July 1991), p. 50.
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. . 2004
(character)
“ " (military) 8
18
The
1926 Brussels Convention the Law of the Sea Conventions
D
2)
The

8Report of the Intemational Law Comrission on the work of its forty-third session (29 April-19 Jufy 1991), p. 59.
8|—hzel Fox, The Lawof State Immunity 2'ded. (New York: Oxford University Press, 2008), p.645.



International Monetary Fund (IMF)

(public funds)

a
(monetary purpose)
@
) o
, 2536), 0.

q . @

Ql—bzel Fax, The Law of Slate Immunity. 2rded. (New York: Oxford University Press, 2008), p. 637.

64



65

“ " (cultural property)
the 1954 Hague Convention for
Protection of Cultural Property in the event of Armed Conflict *“ "
(cultural  property)

(cultural  heritage) (buildings) (monuments)

(museums) The 1970 UNESCO Convention

“ " (cultural property)

B

(The International Law Commission)

Hazel Fax, The Lawof state Immunity. 2+ ed. (New York: Oxford University Press, 2008), p. 647.
Repart of the Intemational Lawv Conrission on the work of its forty-third session (29 April-19 July 1991), p.59.
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2324

" (The present convention
applies to the immunity of a state and its property from the jurisdiction of another state.)

5 “

(A State enjoys Immunity, in respect of itself and its property, from the jurisdiction of the
courts of another State subject to the provisions of the present Convention.)

5 13
" (A State enjoys immunity, in respect of itself and its property,
from the jurisdiction of the courts of another state subject to the provisions of the present

Convention.) 2

1

(Immunity from Jurisdiction)

(Immunity from Execution



" (A State
enjoys immunity, in respect of itself and its
property, from the jurisdiction of the courts of
another state subject to the provisions of the

present Convention.)

1)

" (court)

67

5

(A State shall give effect

to State immunity under article 5 by
refraining from exercising jurisdiction in a
proceeding before its courts against another
State and to that end shall ensure that its
courts determine on their own initiative that

the immunity of that other State under article

5 is respected.)

(Immunity from Jurisdiction)

2 1(a)

(any organ of a State,

however named, entitle to exercise judicial functions)

, 2536), n



24

1
2.
2) : (Immunity from Execution)
19
(attachment) (arrest) (execution)

,2536), 13



69

. . 2002 Ad Hoc Committee

(pre-judgment measures of constraint)

(post-judgment measures of constraint) o

18

Hazel Fox, The Lawof Slate Inmunity. 2rded. (New York: Oxford University Press, 2008), p. 614.



2.3.25

1
(Express waiver of immunity from jurisdiction)
B

7
1
2)
3)
B

MN. Shaw, Intemational Law (sixth edition). (New York: Cambridge University press, 2008) p. 740.
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D
20 !
18 19 7
2) . \
19 (8 !
(attachment) (arrest) (execution)

(expressly consented)

1)

MN. Shaw; International Law (sixth edition). (New York: Cambridge University press, 2008) p, 740.

12



2)

3)

process)

21

232 6

(garnishment)

(attachment)

,5%), %

73

21

21

(trustee



&

5
( 18)
( 19)
1
2.
3.
. . 2004
(public act) (private act)
(public  act)

(public

property) (commercial property)
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