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A concept on the control of an investment by debt or thin capitalization is not
clearly defined. In this research, the author has studied and analyzed provisions of the Revenue Code,
Supreme Court decisions, rulings of the Revenue Department, the Reports on Thin Capitalization by the
Organization Economic Coordination and Development (OECD), including Australian legislation on the
controls of thin capitalization, whose income tax system is similar to the system in Thailand. To
establish conceptual framework on the controls of thin capitalization, the researcher has limited the
study to the area of income tax and its relevant legal principles, without making economic analysis and
accounting assessment on debt to equity ratio.

The study reveals that the provisions of the Revenue Code lack neutrality between
investment by debt and by equity. The Code induces debt financing over equity financing owing to the
fact that an actual tax burden on debt financing is less than equity financing. This is true whether or not
it is onshore debt or offshore debt. The investment by debt has a tax burden at 15% generally and at 10
% where a double tax treaty applies. On the other hand, investment by equity is subject to 37%,
consisting of a 30% corporate income tax and a 10% dividend withholding tax (which equals to 7% of
company’s underlying profits). addition, interest payments are tax deductible expenses while
dividends paid to shareholders are not. This discourages investment by equity but, at same time,
induces investment by way of debt or thin capitalization.

From the above-mentioned problems, the author proposes a measure to eliminate
imparity on tax benefits between these investments by introducing and applying the thin capitalization
provisions on offshore debts. As to onshore debts, the author proposes to adjust and equalize the tax
burden on debt and on equity by canceling the taxpayers’ option to pay tax on interest at the rate of 15%
and requiring the taxpayer to include the interest with other income and calculate the tax at a progressive
rate up to 37%. This will render the Revenue Code neutral between the investment by debt and hy
equity both onshore and offshore.
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