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25

. 1992

74

Thin - Capitalization
(Tax
Treaties) Thin Capitalization

(3) 9 (Thin
Capitalization)
(Arm’s length)Z

Article 9(2) OECD—MC : Where a Contracting State inclucles in the profits of an enterprise of that
State-and taxes according- profits on which an enterprise of the other Contracting State has been charged to tax
in that other State and the profits so included are profits which would have accrued to the enterprise of the first
mentioned state if the conditions mace between the two enterprises had been those which would have been
madke between independent enterprises, then that other State shall make an appropriate adjustment to the amount
of the tax charged therein on those profits.

BAnarew w .. Smith Linternational Transfer Pricine Journal. Penalties/1994 OECD Draft Report (Part
I1) Volume 2 (IBFD Publications BY,1995), p. 53
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(b)
(Arm’s length)
(Equity capital)
©)
(Thin Capitalization)
(Taxable Profits)
(Arm’s Length)
(©)
1 (Thin Capitalization)

(Arm’s Length)
(Arm’s Length)
(Equity Capital)

(Arm’s Length)

hCeerten MM. Michielse Prof. Dr., “Treaty Aspects of Thin Capitalization”. Intermational Bureau of
Fiscal Documentation (December 1997) : p.563
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Principle  Thin Capitalization
1979 ¢
(Transfer Pricing Multinational Enterprises) 183 191 Thin Capitalization
(Equity)
191 1979
1 (Debt-Equity Rule)
(Financial Transaction)
2. (Flexible Approach)
Arm’s Length Principle
(Prima Facie Interest)
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(Arm’s Length Profit) 9(2)
(Arm’s Length Profit)
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” (Hidden Equity Capitalization)

(Independent Person)

(Safe Haven Rule)
Arm’s Length
Ratio
Arm’s Length Principle
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Arm’s Length Principle

22210 U
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(Jouissance)

Article 10(3) “....used in this Articles means income from shares, Jouissance shares or jouissance
rights, mining shares, founders’ shares or other rights, not being debt-claims, participating in profits, as well as
income from other corporate rights which is subjected to the same taxation treatment as income from shares by
the laws of the State of which the company making the distribution is a resident”

Atticle 11 (3) “.... used in this Article means : income from debt-claims of every kind, whether or not
secured by mortgage and whether or not carrying a right to participate in the debtor’s profits, and in particular,
income from government securities and income from bonds or debentures”
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Commentary
(Disguised Distributions of Profits)
10
2222 Arm’s Length 9(1) Arm’s Length
11(6)
11 (6) OECD *
9(1) 11(6)
11(6)
(Equity Capital)

Atticle 11 (6) “Where, by reason of a special relationship between the payer and the beneficial owner or
between both of them and some other person, the amount of the interest, having regard to the debt-claim for
which it is paid, exceeds the amount which would have been agreed upon by the payer and the beneficial owner
in the absence of such relationship, the provisions of this Article shall apply only to the last-mentioned
amount. In such case, the excess part of the payments shall remain taxable according to the laws of each
Contracting State, due regard being had to the other provisions of this Convention”
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2.2.4 24 OECD ' (Non-
Discrimination)
24 (5) *

9(1) 11(6)  12(4)

11(6)

(Arm’s Length Situation)

24 (5)

2% (6

Article 24(5) “Except where the provisions of paragraph 1 of Article 9, paragraph 6 of Article 11, or
paragraph 4 of Article 12, apply, interest, royalties and other disbursements paid by and enterprise of a
Contracting State to a resident of the other Contracting State shall, for the purpose of determining the taxable
profits of such enterprise, be deductible under the same conditions as if they had been paid to a resident of the
first-mentioned State”

Article 24(6) “Enterprises of a Contracting State, the capital of which is wholly or partly owned or
controlled, directly or indirectly, by one or more residents of the other Contracting State, shall not be subjected
in the first-mentioned State to any taxation or any requirement connected therewith which is other or more
burdensome than the taxation and connected requirements to which other similar enterprises of the first-
mentioned State are or may be subjected”
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Thin

Capitalization 9(1) 11(6) 24(5)

24(5)

24(6)

(Thin Capitalization Rule)

24(5)( 9(1) 11(6))

225 25 OECD

(Mutual Agreement Procedure)

Article 25 “L Where a person considers that the actions of one or both of the contracting States result or
will result for him in taxation not in accordance with the provisions this Convention, he may, irrespective of the
remedies provided by the domestic law of those State of which he is a resident or, if his case comes under
paragraph 1of Article 24, to that of the Contracting State of which he is a national. The case must be presented
within three years from the first notification of the action resulting in taxation not in accordance with the
provisions of the Convention. 2. The competent authority shall endeavor, if the objection appears to it to be
justified and if it is not itself able to arrive at a satisfactory solution, to resolve the case by mutual agreement
with the competent authority of the other Contracting State, with a view to the avoidance of taxation which is
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Thin or Hidden Capitalization
() 25
Thin
Capitalization
9 11(6) 23 24(5)
()
25
Thin Capitalization
( )

not in accordance with the Convention. Any agreement reached shall be implemented notwithstanding any time
limits in the domestic law of the Contracting State. 3. The competent authorities of the Contracting State shall
endeavor to resolve by mutual agreement any difficulties or doubts arising as to the interpretation or application
of the Convention . They may also consult together for the elimination of double taxation in case not provided
for in the Convention. 4. The competent authorities of the Contracting State may communicate with each other
directly for the purpose of reaching an agreement in the sense of the preceding paragraphs. When it seems
advisable in order to reach agreement to have an oral exchange of opinion 1such exchange may take place
through a Commission consisting of representatives of the competent authorities of the Contracting State.”
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232 10 11 4
Q) 10
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2 11(3)

(Participating Bond )

( Converting Bond )

@) 11(6)

2.3.3 23 B

@)

10

BOECD, Issues In International Taxation No 2 : Thin Capitalization : Taxation of Entertainers. Artistes
and Sportsmen ('Paris:OECD.1987) Paragraph 48

TTOECD, Issues In International Taxation No 2 : Thin Capitalization : Taxation of Entertainers. Artistes
and Sportsmen  Paragraph 60

BOECD, Issues In International Taxation No 2 : Thin Capitalization : Taxation of Entertainers. Artistes
and Sportsmen  Paragraph 65
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¢ OECD, Issues In International Taxation No 2 : Thin Capitalization : Taxation of Entertainers. Artistes
and Sportsmen  Paragraph 87

JOECD, Issues In International Taxation No 2 : Thin Capitalization : Taxation of Entertainers. Artistes
Tand Sportsmen  Paragraph 83
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