€S

nullius” , ,
“res extra commercium”
Genesis Old Testament
1:28
" Genesis
1 3
Genesis 1:28 “Be fruitful and multiply Jnd replenish the earth,and

subdue it; and have dominion over the fish of the sed”



2 . .1960

(Mare liberumys

4 ,
.. 1982 87

1, ( freedom of navigation)

2. ( freedom of overflight)

3. (freedom to lay submarine cables
and pipelines)

4, (freedom of fishing)

B, (freedom of construct artificial
islands and other installations)

6. (freedom of scientific reseach)

Bal . ., The Old Grey Mare ,National Enclosure of the Ocean , Ocean an

Development and International Law , Vol.27,November 1-2,1996, p.97.

£rotius, H., Mare Liberum, Trans. R .V .D.Magoffin and ed. J.B. Scott s New
York 1916:52

4 .. 1982 86



Garcia and Majkoski ,
, , , , oceanic horse mackerel,
mesopelagic fishes, , alaska pollack, pacific saury

, , , billfish

FAO
44 16

Northwest Atlantic,
Southeast  Atlantic Eastern Central Atlantic
Eastern Indian Ocean, Western Indian Ocean, Western Central
Pacific Northwest Pacifice

Atlantic cod, haddock, salmon, Alaska pollack, Southern blue
Whiting,

(Distant-Water Fishing Nations)

Harcia S.H. and Majkowski., State of High Seas Resouces, FAO Fisheries
Department, Rome, 1990, cited in Caddy J.F. andGriffith R.C., Living Maring Resources
and their Sustainable Development and Institutional Perpectives, FAQ. Fisheries Tech.
Paper 353, FAO, Rome, 1995, p.41.

6FAO, The State of the World Fisheries and Aquaculture, FAQ, Fisheries
Department, FAO, Rome, 1999, p.7



,
(Large-scale
pelagic driftnet)
35-60 10-15
(overfishing),
(unregulated fishing),
(excessive fleet size),
(unreliable database)
(reflagging)
7
49, 4

( : 2539); 316.



state)

2.1

1

(exclusive jurisdiction)

10



1

NASCO (North Atlantic Salmon
Conservation Organization)
ICCAT (International Commission for the Conservation of Atlantic
Tuna)
NAMMCO (North Atlantic Marine Mammal Commission)

ICES (International Council for the Exploration of the Seas), NEAFC (Northeast
Atlantic Fisheries Commission), IBSFC (International Baltic Sea Fishery Commission)
WECAFC (Western Central Atlantic Fishery commission)
vta

halibut
IPHC (International Pacific Halibut Commission)
halibut
halibut, PSC (Pacific Salmon Commision)
W
Y

PICES (North Pacific Marine Science Oranization)
FFA (South Pacific Forum Fisheries Agency)

IOTC  (Indian Ocean Tuna Commision),
WIOTO (Western Indian Ocean Tuna Organization)

IOFC (Indian Ocean Fishery Commission)  APFIC (Asia-Pasific
Fishery Commission)
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(non-member)

FAO

(nagging
out)

&AO. Technical Consultation High Seas Fishing, Rome 7-15 September
1992, FAO Fisheries Report No,494, Rome, 1992, p.52
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The Convention for the
Conservation of Salmon in the North Atlantic Ocean

NASCO ( North Atlantic Salmon Conservation Organization)

NASCO NAFO
(Northwest Atlantic Fisheries Organization)
: NAFO
NAFO
NAFO
NAFO . .1994-1997 2000
10
)]
dbid, p.30

I0Committee for the National Institute for the Environment. URL :http://lwww.
Cnie.org/nic/mar-g.html. 5 January 1996.
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2.1.1

owned)

Convenience”

14

(Flag of Convenience)
(Open Registries)

2.1.1 Flag of Convenience or Open Registries

Boczekr Flags of Convenience
Flag of Convenience “Fag of convenience
(foreign-

(foreign-controlled)

Black's Law Dictionary “Fag of
Flag of Convenience

nFAO. Marine Fisheries and the law of the sea: A Decade of change, Special
Chapter (revised) of the state of food and Agiculture 1992, FAQ Fisheries, Circular
N0.853, Rome, FAQ, 1992, p. 39.

12Boczek. Flags of Convenience-An International Legal Study, Harvard
University Press, 1962, p. 2.



of Convenience)

Aquaculture

15
(Flag

(Reflagging)

(Flag of Convenience) (Open Registries)
Ronald H. Brown ‘

"

FAO  The State of World Fisheries and
(Open Registers)
(Flags of Convenience)
...1990

1Bergin and Haward, “Last Jewel in a Disintegrating Crown”, pp. 190-192,
cited in Tahindro A., Conservation and Management of Transboundary Fish Stocks
Comment in Light of the Adoption of the 1995 Agreement for the Conservation and
Management of Straddling Fish Stocks and Highly Migratory Fish Stocks, Ocean
Development and International-Law, Volume 28. No.l, 1997, p. 35.

National Oceanic and Atmgspheric  Administration  URL://Nttp: i ww .
noaa.gov/public/pra6/mar96/noaade-13html. 20 January 1998.
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Belize 158 .. 1997
Cyprus 32 St Vincent ~ The Grenadines
139 Vanuatu
35 3
, b
West Indies
16 17
Newfoundland
19
| 2 BH]Q
. 1922

17

.. 1925

15-AQ. The State of the World Fisheries and Aquaculture. FAO, Fisheries
Department, Rome, 1999, pp. 74-75.

16 10id, p. 6.

w7 Carlisle. Sovereignty for Sales, 1981, p. 32.



“Patente de Navegacion”

(reflagged)

119

17
.. 1925

.. 1948

Office of the Deputy Commissioner of Maritime

Affairs of the Republic of Liberia A,
B “Law 8 of 1925"
2 “General Directorate of
Consular and Shipping Affairs” Panama City
Patente de Navegacion

“Panamanian public

registry” Carlisle. Sovereignty for Sales, 1981, p. 32.
1%Carlisle Sovereignty for Sales, 1981, p. 77.
AReady N.P., Ship Registration. Lloyd's of London Press Ltd, Second Edition,

1994, p. 91
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Stettinius Associates2l ,

Vanuatu
2
3 Lloyd's Register World Fleet Statistics
1,175
111, 537, 157
il
5
Sorensond
( ) ( )
il ' Secretary of State Edward R.
Stettinius, Jr.
2
“the Commissioner of Maritime Affairs Port Villa Vanuatu

“Deputy Commissioner of Maritime Affairs”

ZCarlisle Sovereignty for Sales, 1981, p. 22.

2 Lloyd's Register World Fleet Statistics, December, 1993.

5 Osieke, E. “Flags of Convenience Vessels Recent Development”, American

Journal of International Law, Volume 73, 1979, pp. 604-627.

& Sorenson, The Law of the Sea, International Conciliation, No. 520, 1858,

op. 202-203,
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' Hags of Convenience
Lord Rochdale ~ The United Kingdom Committee

of Enquiry into Shipping .. 1970
6
/i
L /
2,
3.
4,

2ICommittee of Inquiry into Shipping-Report. London United Kingdom
Command Papers 4337, H.M.S.0., 1970, Cited in Osieke E., “Flags of Convenience,
Vessels : Recent Development”, American Journal of International Law, Volume 73,

1979, p. 604,
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2.1

2.2 .

(FOC) i

28Carlisle Sovereignty for Sales, 1981, p. 19.

29Ready N.P., Ship Registration. Lloyd’s of London Press Ltd, Second Edition,
1994, pp. 92-93.

30 Ready N.P., Ship Registration, Lloyd’s of London Press Ltd, Second Edition,
1994, pp. 113-114.



HOMuftfimi itimuj»)UU3fU
iwiaminum-nyitnau

2

IMO (International Maritime Organization)  International Convention for the Safety
of Life at Sea 19743 (SOLAS 74) and 1978 Protocal (SOLAS PROT 78) International
Convention on Tonnage Measurement of Ships 19692 (TONNAGE 1969
International - Convention on Standard of Training, Certification and Watchkeeping for
Seafarers 19783 (STCW 78)

international Convention for the Safety of Life at Sea (1974) and 1978
Protocol

25 .. 2523 1
.. 2524,

Nnternational Convention on Tonnage Measurement of Ships (1969)

Nnternational - Convention Standard of  Training, Certification for
Watchkeeping for Seafarers 1978

28 .. 2537 1991 1
2535 2538
STCW STCW 1
.. 1997
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yacht cruises

St.Vincent and The Grenadines
19 , Vanuatu v

The International Transport Workers’

Federation (ITF)
1994 ITF

Antigua and Barbuda, Bahamas, Belize, Bermuda, Cayman Islands, Cook Islands,
Cyprus, Gibraltar, Hondums, Lebanon, Liberia, Malta, Marshall Islands, Mauritius,
Netherland Antilles, Panama, St.Vincent and the Grenadines, Sri Lanka, Tuvalu
Vanuatu34 ITF

(Flag-of-Convenience ships vessel)

Flag of Convenience

3 International Transport Workers' Federation, 1994 ITF
.. 1948 (tradle union) 400 90
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Flag-of Convenience

(Bareboated-in)

(Flag of Convenience States)

(Flag-of-convenience

ships vessel)

2.1.2

2.1.2 (Stateless Fishing Vessels)
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1 ude_
certification” 50
3
6 (2)
. 1958 . .1982 92
(2) :
(Stateless
vessels) 6(2) 92(2
“a state without nationality” . .1958
(The

3BRogue driftnet still at sea? 112-13 March, 1993,
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serious disadvantages in this “Statelessness” of a ship”

k)
Meyer H. 3
L
. .1958 6 (2)
. 1982 22 F
2.
( )
2
Naim Molvan V. Attorney General Palestine (1948 A.c. 351)
! Asya (Jewish Settlers)
Asya (immigiation
Ordinance) 100
Asya

3'Report if the International Law Commission to the General Assembley”
Yearbook of the International Law, Vol.Il, 1956, p. 280, Cited in Brown E.D.; The
International Law of the Sea, London : Dartmouth Publishing Company Limited, Vol.l
Introductory Manual, 1994, pp. 291-292.

3Meyers H., The Nationality of Ships, The Hague, 1967, pp. 312-313;
Reuland, Interference With Non-National Ships on the High Seas Peacetime Exceptions to
the Exclusivity Rule on flag-State Junsdiction, Vanderbilt Journal of Transnational Law,
Vol. 22 no.| 161, 1989, pp. 1205-1206.
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Asya
Asya  Asya Ziouist Asya
Asya
Asya

(The Judicial Committee of the Privy Council)

Asya
” 3

Naim Molvam V. Attorney General for
Palestine Oppenheim (vessel
not sailing under the maritime flag of a State) Oppenheim

(genuine link)

Meyers

31948) A.C. 351, pp. 369-370.

Jppenheim, L.F.L. International Law A Treatise, Vol. 1., London and New
York Longman, Green & Co., 1955, p. 546.

FMeyers H., The Nationality of ships, The Hague, 1967, pp. 313-315.
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, Meyers

? Ted Mcdormand

(breach of international law)

o (1)
1982 5 (1)
. 1958 ,
9% (1)
. 1082 6 (1)
9 (1) 6 (1)

HMeyers H., The Nationality of ships, the Hague, 1967, p. 314.

MMcdorman T.L. Stateless Fishing Vessels, International Law and the U.N.
High Seas Fisheries Conterence, Journal of Maritime Law and Commerce, vol. 25, No.4,
1994, pp.537-538.



92 (2)
. .1982 6 (2
92 (2) 6 (2)
Meyers
B
A :
O'Connell D.
: b
110 (d)
. .1982 ‘
Megers

@eyers, H. The Nationality of Ships, The Hague, 1967, pp. 303-340.

mbid, p.317.

ZB 'Connell D. The International Law of the Sea, Vol.2, Oxford, 1984,
pp.750-757.

28
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. 1982 110

10
1982
1082 21 (17)

Meyers, H., The Nationality of Ships, The Hague, 1967, pp.314, 315,
318.

AMcdorman T.L. “Stateless Fishing Vessels, International Law and the U.N.
High Seas Fisheries Conterence”, Journal of Maritime Law and Commerce, Vol. 25, No.4,
pp.539.

BArticle 21 (17) “Where there are reasonable grounds for
suspecting that a fishing vessel on the high Seas is without nationality, a state may board
and inspect the vessel. Where evidence so warrant, the State may take Such action as may
be appropriate in accordance with international law.” provisions of the United Nation,
Convention on the Law of the Sea of 10 December 1982 Relating to The Conservation and
Management of Straddling Fish stocks and Agreement for the implementation of the Highly
Migratory Species.



2.2

(Universality Principle)

30



2.2.1

.. 1958
1986

(Flag State)

. 1982
(Gennine Link)

(Nationality of Ships)

(land locked states)

3l



.. 1982

(documentation)

.. 1982

. 1958

91, 94

87

32
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.. 1958 5

113 1I

1958

(Genuine link)
(Flag of Convenience)
(Open Registries)

(The International Law Commission)

Convention on the High Seas, 1958, Article 5(1)

1. Each State shall fix the Conditions for the grant of its nationality to
ships, for the registration of ships in its territory, and for the right to fly its flag. Ships
have the nationality of the state whose flag they are entitled to fly. There must exist a
genuine link between the State and the ship; in particular, the state must effectively exercise
its jurisdiction and control in administrative, technical and social matters over ships flying
its flag.

2. Each State shall issue to ships to which it has granted the right to fly its
flag document to that effect.



34

(must accept certain restrictions)d)

"q

: D
Nottehohm Case .. 1955 Liechtenstein Guatemala
, (genuine  link)
(naturalization) ' Nottebohm

% Report of the International Law Commission to the General Assembly,
Yearbook of the International Law Commission, Vol. I, 1956, p. 278.

5 Ibid, pp. 278-279.

2 Ibid, p. 279.
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D.J. Harns
(Nationality of Convenience)33

Professor Jenning%t McDougal and

Burke% '
.. 1958 )
.. 1982
.. 1982
5 .. 1958
91 94 ¢
(1) ,
( w
2)
(2)

>Harris D.J., Cases and Materials on International Law, London Sweet &
Maxwell, fourth edn., 1991, p. 570.

IWenning, R.V., “General Course on Principles of International Law”, Hague
Recuel vol. 121, 1980, p. 463.

5McDougal M.S., & Burke, T.W., The Public Order of the Oceans, New Haven
Yale University Press, 1962, pp. 1008-1140.

| 206 44



9 3
(% 9
TR
(9
.. 1982
. 1958
04
.. 1082
. 1982

36
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(administrative act) ,

(jurisdiction of the flag state)

2
(public law)
(floating Community)
(tonnage) | D
(private law)
(chattel, movable property)

Registration
of Ships Registration of

Rights Ships5’

Ready N.p.

Fwilliams, “The Function of Evidence in Roman Law”, Law Magazine and
Review 20 : 73, 4t Series, cited in Ready N.P., Ship Registration, Lloyd’s of London
Press Ltd, Second Edition, 1994, p. 2.

y U.N. Guidelines for Maritime Legislation, U.N., Economic and Social
Commission for Asia and the Pacific, Bangkok, . ,  36-40.



(cabotage)

(neutralization)

FReady N.p. Ship Registration. Lloyd's of London Press Ltd, Second Edition,
1994, pp. 6-7.
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(cenuine link)

. 1958 5
.. 1982 o1
5(1) .. 1958
94
1
UNCTAD  (United  Nations Conference on Trace and
Development) 1
.. 1981 49 18( 3 ,
) ,
. 1986

(United _Nafions Convention on Conditions for Registration of Ships)
UNCTAD



1986

1986

oo

10.

11,
12,

(Annex)

12
(tonnage)
1
2
3
4
5
6
7
manning
8
9
10
11
12

25

(manning)

(bareboat charter)

40

22

40
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13. 13
14, 14
15, 15
16. 16
17, 17
18. 18 , , ,
19, 19
20. 20
21, 21
22. 22

2
1 1 1

(Measures to protect the interests of the labour-supplying countries)

2. 2 2

(Measures to minimize adverse economic effects)

(genuine link)

BUN Convention on Conditions for Registration of Ships, 1986, Article

“For the purmose of ensuring or, as the case may be, strengthening the genuine
link between a State and Ships flyings its flag, and in order to exercise effectively its
jurisdiction and control over such ships with regard to; Identification and accountability of
shipowners and operators as well & with regard to administrative, technical, economic and
social matters a flag state shall apply the provisions contained in this convention,



500 (GRT)8)

UN Convention on Conditions for registration of Ships, 1986, Article 2
“Ship”  “..ship means any self-propelled sea-going vessel used in
International sea horme track for the transport of goods, passengers, or both with the
exception of vessels of less than 500 gross registered tons,

42
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a

GIUN Convention on Conditions for Registration of Ships, 1986, article 5
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. 1986
(economic link)
7,89 10
8
® 9
@Article 8
Ovvnershlp of ships)
_p ulat|o f E]Eect to g rov3|0ns Lyartlcle ;}atm flag State shall provie in its laws
» %ru tﬁe rowsmrE)S arﬁcllts 9n

uch laws and r ulations ?lhe flag

State § %r%r%)?fate o30S o E%ma |onst% s 3
QPR OF S ¥
xermlga% psrh%’e at o ylng Ige[n tﬂg lag State to

ECtIVGy ItSjUFIS CtIO COﬂth OVGI’




MArticle 9
(manning)
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6/Article 10
(Role of flag States in respect of the management
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the Intemational Call Sign

. 1986



(COFI)

FAO

2.2.2

.. 1992

49

.. 1992
FAO Committee on Fisheries
.. 1992

(Code of Conduct



/ 50

For Responsible Fishing) (Declaration of Cancun)

(Reflagging)
(Flag of Convenience)
1982

6  paragraph 13

6Me Yturriaga J.A., The International Regime of Fisheries  From UNCLOS
1982 to the Presential. Kluwer Law International Martinus Nijhoff Publishers,
Publications on Ocean Development, Volume 30, 1997, p. 184.

"Declaration of Cancun. FAO Fisheries Report No. 484, Annex I, Rome,
September, 1992 paragraph 13 “ States should take effective action,
consistent with international law to deter reflagging of vessels as a means of avoiding
compliance with applicahle conservation and management rules for fishing activities on the
high seas.

BMarashi S.H., Summary Information on the Role of International Fishery and
other Bodies with Regard to the Conservation and Management of Living Marine Resources
on the High Seas, FAQ.Fisheries Circular No. 916, Rome, 1996, pp. 3-4.
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L ,
.. 1982,
2.
.. 1982
3.
4,
(United Nations Conference on
Environment and Development) UNCED Rio de Janeiro
(Declaration of Rio on Environment and Development) 21
(Agenda 21  Programme of Action for sustainable Development)D
471190 22 .. 1992
21
UNCED

(United Nations Commission for  Sustainable

MUnited Nations, Agenda 21  Programme of Action for Sustainable Development,
UN Department of Public Information, New York, 1992 21
4

1
2.
3 ,
4
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Development) UNCSD

21
1 2 17 (Chapter
17) (enclosed
and semi-enclosed seas)
17 7
L
2.
3. (Sustainable use)
4,
) (critical uncertainties)
(climate change)
6.
.
Programme Area C (Sustainable use)

Agenda 21, Chapter 17 Section C

(overcapitalization),

TDoulman D.J., Structure and Progress of the 1993-1995 United Nations
Conference on Straddling Fish Stocks and Highly Migratory Fish Stocks. FAQ Fisheries
Circular N0.898, Rome, 1995, p. 2



(straddling fish stocks) (highly migratory species)
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21 ( Agenda 21, Chapter 17, Program Area ¢)  paragraph
17.53 , Agenda 21 paragraph 17.53

.y their nationals...
(Flag State) ,

21 (Agenda 21)

Marashi S.H., Summary Information on the Role of International Fishery and
other Bodies with Regard to the Conservation and Management of Living Marine Resources
on the High Seas, FAQ Fisheries Circular No. 916, Rove, 1996, p.4.

Earth Summit, Agenda 21, Final Text of Agreements Negotiated by
government & the United Nations Conference on Environment and Development (UNCED)
3-14 June, 1992, Rio de Janeiro, Brazil (UN Publications-Sales No. £93.1.11), p. 155.
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UNCED FAO
7-15 1992

(The FAO Technical Consultation on High Seas Fishing)

(UN Division of Ocean Affairs and Law of the Sea)

FAO 66 3
15 [
, (
)’ !
FAO [
L
2. . 1982

A UN Convention on Conditions for Registration of Ships, 1986, Article

“For the purpose of ensuring or, as the case may be, strengthening the gennine
link between a State and Ships flyings its flag, and in order to exercise effectively its
junsdiction and control over such ships with regard to; dentification and accountability of
shipowners and operators s well as with regard to administrative, technical, economic and
social matters a flag state shall apply the provisions contained in this convention.

HFAO. Technical Consultation on High Seas Fishing, Rome 7-15 September
1992, FAO Fisheries Report N0.434, Rome, 1992,

6 Marashi S.H., Summary Information on the Role of International Fishery and
other bodies with Regard to the Conservation and Management of Living Marine Resources
on the High Seas, FAQ Fisheries Circular No. 916. Rome, 1996, p. 5.



(UNCED)

(Declaration of Cancun)

4,

b,
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1.

COFI Sub-Committee COFI Sub-
committee
102 FAO 9-20

. 1992 (FAO Council FAOK

FAO

1 (Soft Law)

(State Practice) :

T?FAO. FAO Council Report 102 noSession, Rome, 9-20 November, paragraph
58 The Council agreed " that the issue of reflagging of fishing
vessels into flags of convenience to avoid compliance with agreed conservation and
management measures,... should be addressed immediately by FAO, with a view to finding
solution which could be implemented in the near future which could be implemented in the
near future,
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' (Hard Law) 21
(COFI) .. 1993

(Agreement to Promote Compliance
with International Conservation and Measures by Fishing Vessels on the High Seas)

(Code
of Conduct for Responsible Fisheries) FAO 15/93
1982
B
J
. .1993 'FAO Compliance Agreement % 'Flagging
Agreement” " Reflagging Agreement"

FAQ. FAQ Technical Guidelines for Responsible Fisheries. No. 1. Rome,
FAO, 1996, pp.1-2.
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19 . .1995
. 1995 (Fisheries Act of 1995) (Public Law)

(H.R.716) 104-43
(The Fishermen’s Protective Act)
. .1995 3 . .-1995

PFAO  RL: http:/lwww.fao. org / Legal/default.htm. 22 Nobember 1999.

§Committee for the National Institute for the Enviroment. URL:
http ://www.cnie.org/nle/ mar-s.html, 5 January 1996.

gBalton D.A. Strengthening the Law of the sea  The New Agreement on
Straddling Fish Stocks and Highly Migratory Fish Stocks, Ocean Development and
Intemationnal Law, volume 27 No. 6-7, 1996, p.132.


http://www.fao
http://www.cnie.o

58
. 19958

25
11
, Director-General ~ FAO 25
8 15
Canada, Saint Kitts and Nevis, Georgia, Myanmar, Sweden,
Madagascar, Norway, United States of America, Argentina, European Community,
Namibia, Benin, Mexico, Tanzania, Uruguay8}

&University of Connell. URL: http:/lwww-law-comell-edu. 7 August 1998.

& 11 This Agreement shall enter into
force as from the the date of receipt by the Director-General of the twenty-fifth instrument
of acceptance...

1 pN). ,/AURL:/Inttp:/lwww.fao.org/WAICENT/FAQINFQ/FISHERY /agreem/compl
ian/tabl.htm 1 Meve Y AQu9


http://www-law-comell-edu
http://www.fao.org/WAICENT/FAQINFQ/FISHE

	บทที่ 2 ความเป็นมาของความตกลงเพื่อส่งเสริมให้เรือประมงปฏิบัติตามมาตรการอนุรักษ์และจัดการทรัพยากรในทะเลหลวง และสภาพปัญหาที่เกิดจากการประมงในทะเลหลวง
	2.1 สภาพปัญหาที่เกิดจากเรือประมงที่ทำการประมงในทะเลหลวง
	2.2 การแก้ไขปัญหาเกี่ยวกับเรือประมงที่ทำการประมงในทะเลหลวง


