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Model Penal Code

Section 3.04. Use of Force in self-protection

(1) Use of Force Justifiable for Protection of the Person. Subject to the provisions of
this Section and of section 3.09, the use of force upon or toward another person is justifiable
when the actor believes that such force is immediately necessary for the purpose of
protecting himself against the use of unlawful force by such other person on the present
occasion.

() Limitations on Justifying Necessity for Use of Force.
(@ The use of force is not justifiable under this Section :
() to resist an arrest which the actor knows is being made by a peace-
officer, although the arrest is unlawful 1or
(i) to resist force used by the occupier or possessor of property or
by another person on his behalf, where the actor knows that the person
using the force is doing so under a claim of right to protect the property,
except that this limitation shall not apply if
(A) the actor is a public officer acting in the performance of
his duties or a person lawfully assisting him therein or a
person making or assisting in a lawful arrest ; or
(B) the actor has been unlawiully disposed of the property and is
making a re-entry or reception justified by Section 3.06; or
(O the actor believes that such force is necessary to protect
himself against death or serious bodily harm.
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(b) The use of deadly force is not justifiable under this Section unless
the actor believes that such force is necessary to protect himself against
death, serious bodily harm, kidnapping or sexual intercourse compelled by
force or threat ; nor is it justifiable if :

() the actor, with the purpose of causing death or serious bodily harm,
provoked the use of force against himself in the same encounter ; or

(ii) the actor knows that he can avoid the necessity of using such force with
complete safety by retreating or by surrendering possession of a thing to
a person asserting a claim of right thereto or by complying with a
demand that he abstain from any action which he has no duty to take,
except that:

(A) the actor is not obliged to retreat from his dwelling or place of
work, unless he was the initial aggressor or is assailed in his
place of work by another person whose place of work the
actor knows it to be ; and

(B)  a public officer justified in using force in the performance of
his duties or a person justified in using force in his assistance
or a person justified in using force in making an arrest or
preventing an escape is not obliged to desist from efforts to
perform such duty, effect such arrest or prevent such escape
because of resistance or threatened resistance by or on behalf
of the person against whom such action is directed.

(c) Except as required by paragraphs (a) and (b) of this Subsection, a person
employing protective force may estimate the necessity there of under the
circumstances as he believes them to be when the force is used, without
retreating, surrendering possession, doing any other acts which he has no
legal duty to do or abstaining from any lawful action.
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(3) Use of Confinement as Protective force. The justification afforded by this section
extends to the use of confinement as protective force only if the actor takes all reasonable
measures to terminate the confinement as soon as he knows that he safely can, unless the
person confined has been arrested on a charge of crime.

section 3.05. Use of force for the Protection of other Persons

(1) Subject to the provisions of this Section and of section 3.09, the use of force
upon or toward the person of another is justifiable to protect a third person when :

(@ the actor would be justified under Section 3.04. in using such force to
protect himself against the injury he believes to be threatened to the person
whom he seeks to protect ; and

(b) under the circumstances as the actor believes them to be, the person whom
he seeks to protect would be justified in using such protective force; and

() the actor believes that his intervention is necessary for the protection of such
other person.

(2) Notwithstanding Subsection (1) of this Section;

(@ when the actor would be obliged under Section 3.04. to retreat, to
surrender the possession of a thing or to comply with a demand before
using force in self-protection, he is not obliged to do so hefore using force
for the protection of another person, unless he knows that he can thereby
secure the complete safety of such other person; and

(b) when the person whom the actor seeks to protect would be foliaged under
Section 3.04 to retreat, to surrender the possession of a thing or to comply
with a demand if he knew that he could obtain complete safety by so daing,
the actor is obliged to try to cause him to do so before using force in his



protection if the actor knows that he can obtain complete safety in that way;
and

() neither the actor nor the person whom he seeks to protect is obliged to
retreat when in the other's dwelling or place of work to any great exerting
than in his own.

Section 3.06. Use of Force for the Protection of Property

(1) Use of Force Justifiable for Protection of Property. Subject to the provisions of
this Section and of Section 3.09, the use of force upon or toward the person of another is
justifiable when the actor believes that such force is immediately necessary :

(8 to prevent or terminate an unlawful entry or other trespass upon land
a trespass against or the unlawful carrying away of tangible, movable
property, provided that such land or movable property is, or is believed by
the actor to be, in his possession or in the possession of another person for
whose protection he acts ; or
() to effect an entry or re-entry upon land or to retake tangible movable
property, provided that the actor believes that he or the person by whose
authority he acts or a person from whom he or such other person derives
titles was unlawfully dispossessed of such land or movable property and is
entitled to possession, and provided, further, that :
(i) the force is used immediately or on fresh pursuit after such
dispossession ; or
(i) the actor believes that the person against whom he uses force has
no claim of right to the possession of the property and, in the case
of land, the circumstances, as the actor believes them to be, are of
such urgency that it would be an exceptional hardship to postpone
the entry or re-entry until a court order is obtained.



(2) Meaning of Possession. For the purposes of Subsection (1) of this Section :

(@ a person who has parted with the custody of property to another who
refuses to restore it to him is no longer in possession, unless the property is
movable and was and still is located on land in his possession ;

(b) aperson who has been dispossessed of land does not regain possession
thereof merely by setting foot thereon;

(c) aperson who has a license to use or occupy real property is deemed to be

in possession thereof except against the licensor action under claim of right.

(3) Limitations of Justifiable Use of Force.

(@ Request to Desist. The use of force is justifiable under this Section only if
the actor first requests the person against whom such force is used to desist
from his interference with the property, unless the actor believes that :

() such request would be useless ; or

(i) it would be dangerous to himself or another person to make the
request ; or

(ii) substantial harm will be done to the physical condition of
the property which is sought to be protected before the request can
effectively be made.

(b) Exclusion of Trespasser. The use of force to prevent or terminate
a trespass is not justifiable under this Section if the actor knows that
the exclusion of the trespasser will expose him to substantial danger of
serious bodily injury.

() Resistance of Lawful Re-entry or Reception. The use of force to prevent an
entry or re-entry upon land or the reception of movable property is not
justifiable under this Section, although the actor believes that such re-entry
or reception is unlawful, if ;
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() the re-entry or reception is made by or on behalf of a person who
was actually dispossessed of the property ; and

(i) it is otherwise justifiable under paragraph (1) (b) of this Section.

(d) Use of Deadly Force. The use of deadly force is not justifiable under
this Section unless the actor believes that :

() the person against whom the force is used is attempting to
dispossess him of his dwelling otherwise than under a claim of right
to its possession ; or

(i) the person against whom the force is used is attempting to commit
or consummate arson, burglary, robbery, or other felonious theft or
property destruction and either :

(1) has employed or threatened deadly force against or in
the presence of the actor ; or

(2) the use of force other than deadly force to prevent the
commission or the consummation of the crime would expose
the actor or another in his presence to substantial danger of
serious bodily injury.

(4) Use of Confinement as Protective Force. The justification afforded by this Section
extends to the use of confinement as protective force only if the actor takes al reasonable
measures to terminate the confinement as soon as he allows that he can do so with safety
to the property, unless the person confined has been arrested on a charge of crime.

(5) Use of Device to Protect Property. The justification afforded by this Section
extends to the use of a device for the purpose of protecting property only if
(@ the device is not designed to cause or known to create a substantial risk of
causing death or serious bodily injury ; and
() the use of the particular device to protect the property from entry or trespass
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Is reasonable under the circumstances, as the actor believes them to be ;
and

() the device is one customarily used for such a purpose or reasonable care is
taken to make known ti probable intruders the fact that it is used.

6) Use of Force to Pass Wrongful Obstructer. The use of force to pass a person
whom the actor believes to be purposely or knowingly and unjustifiable obstructing the actor
from going to a place to which he may lawfully go is justifiable, provided that :

(@ the actor believes that the person against whom he uses force has no claim
of right to obstruct the actor ; and

(b) the actor is not being obstructed from entry or movement on land which he
knows to be in the possession or custody of the person obstructing him, or
in the possession or custody of another person by whose authority the
obstructer acts, unless the circumstances, as the actor believes them to be,
are of such urgency that it would not be reasonable to postpone the entry or
movement on such land until a court order is obtained ; and

(c) the force used is not greater than would be justifiable if the person
obstructing the actor were using force against him to prevent his passage.
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a Protect the police officer or others from what is reasonably believed to be an
immediate threat of death or serious bodily harm; or,

b. Prevent the escape of a fleeing felon whom the officer has probable cause to
believe will pose a significant threat to human life should escape occur.

2. Before using a firearm, police officers shall identify themselves and state their intent
to shoot, where feasible.

3. A police officer may also discharge aweapon under the following circumstances:
a  During range practice or competitive sporting events.

b. To destroy an animal that represents a threat to public safety or as
a humanitarian measure where the animal is seriously injured.

4. Police officers shall adhere to the following restrictions when their weapon is
exhibited:

a  Except for maintenance or during training, police officers shall not draw or
exhibit their firearm unless circumstances create reasonable cause to believe
that it may be necessary to use the weapon in conformance with this policy.

b.  Waming shots are prohibited.

¢ Police officers shall not fire their weapons at or from a moving vehicle.

d. Firearms shall not be discharged when it appears likely that an innocent person
may be injured.

B. Parameters for use of Non-eadly force:

1 Where deadly force is not authorized, officers should assess the incident in order to
determine which non-deadly technique or weapon will best deescalate the incident
and bring it under control in a safe manner.

2. Police officers are authorized to use department-approved non-deadly force
techniques and issued equipment for resolution of incidents, as follows:

a  To protect themselves or another from physical harm; or

b. To restrain or subdue a resistant individual; or

C. To bring an unlawful situation safety and effectively under control.
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c. Training and qualifications;

L Deadly weapon:

q

While on and off duty, police officers shall carry only weapons and ammunition
authorized by and registered with the department.

. Authorized weapons are those with which the police officer has qualified and

received departmental training on proper and safe usage, and there are
registered and comply with departmental specifications.

The police department shall schedule regular training and qualification session
for duty, off-duty and specialized weapons, which will be graded on a pass/fail
basis.

Police officers who fail to receive a passing score with their duty weapon(s) in
accordance with department testing procedures shall be relieve of their police
power and immediately reassigned to non-enforcement duty.

A police officer shall not be permitted to carry any weapon with which he has
not been able to qualify during the most recent qualification period.

A police officer who has taken extended leave or suffered on illness or injury
that could affect his use of firearms ability will be require to re-qualify before
retuming to enforcement duty.

2. Non-deadly force weapons and methods:

a A police officer is not permitted to use a non-deadly weapon unless qualified in

b.

its proficient use as determined by training procedures.
The following non-deadly weapons are authorized
(Department should its own list here)

D. Reporting uses of force;

1 Awritten report prepared according to departmental procedures will be required in

the following situations:

a  When afirearms is discharged outside of the firing range.

b.

When use of force results in death or injury.
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When a non-lethal weapon is used on a person.

2. A supervisor will be immediately summoned to the scene and will comply with

investigative procedures as required by the department in the following situations:

a

b.

C.

When a firearm is discharged outside of the firing range.
When a use of force results in death or serious injury.
When a subject complains that an injury has been inflicted

E Department response:
L Deadly force incident:

2

a

Where a police officer's use of force causes death, the officer shall be placed
on administrative leave after completing all internal investigative requirements,
and until it is determined by a mental health professional that the police officer
IS ready to return to duty.

The department shall conduct both an administrative and criminal investigation of
the incident.

Administrative review of critical incidents:

a

All reported uses force will be reviewed by the appropriate department authority
to determine whether:
() Department rules, policy or procedures were violated;
(2 The relevant policy was clearly understandable and effective to

cover situation;
(3)  Department training is currently adequate.
All finding of policy violations or training inadequacies shall be reported to the
appropriate unit for resolution and/or discipline.
All use of force incident reports shall be retained as required by state law.
There will be a regular review of use of force incident by the appropriate
departmental authority to ascertain training and policy needs.
An annual summary report of use or force incidents will be published and made
available to the public.
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WARNING: This directive is for departmental use only and does not apply in any criminal or civi
proceeding. The department policy should not be construed as a creation of higher legal
standard of safety or care in an evidentiary sense with respect to third party claims. Violations of
this directive will only form the basis for departmental administrative sanctions.

By order off;

Signature of Chief of Police

This Model Use of Force Policy was developed under the auspices of the Advisory Board of the
IACP/BJA Law Enforcement Policy Center. A Concepts and Issues paper discussing key decision
points and controversial issues pertaining to Use of Force may be purchased for $5.25 plus
for postage by sending your order to the the IACP/BJA Law Enforcement Policy Center, 110
North Glebe, Suite 200, Arlington , VA 22201,

The IACP/BJA Model Use of Force Policy is intended to serve as a quide for the law
enforcement executive who is interested in formulating a written procedure to govern use of
force in his department. The law enforcement executive is advised to refer to all federal, state
and municipal statutes, ordinances, regulations, and judicial and administrative decisions to
ensure that the policy he seeks to implement meets the unique needs of the jurisdiction.
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Tennessee V. Garner & The Forth Amendment

Tennesse V. Gamer: Mr. Garner
Tennessee

( Forth Amendment )

Tennesse Garner

The Forth Amendment:

( Deadly Force )

Tennesse V. Gamer

(3 39
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