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# # 6185953934 : MAJOR LAWS
KEYWORD: Efficient breaches of contract, Disgoreement damages, Restitution,
Gain-based remedies
Kamonwan Tebhasadin Na Ayudhya : A study of the Right to remedies for
Efficient Breaches of Contract under the CISG 1980. Advisor: TIDARAT
SINLAPAPIROMSUK, Ph.D.

This thesis aims to examine contractual remedy under United Nations
Convention on Contracts for the International Sale of Goods (‘CISG 1980°). Article
74 leaves uncertain the meaning of the loss of profit. The main research question
concerns finding out whether and to what extent discorecement damages would
have been granted under Article 74 in case of an efficient breach of contract. In
pursuance of the need to promote the observance of good faith in international
trade and the principle of preservation of contract, this study suggests that
disgorgement damages should be accepted as remedy under CISG 1980 by
applying the Convention's interpretative methodology and gap-filling mechanism,
in conformity with the doctrines of full-compensation, restitution , and good-faith

as the general principles on which it is based.
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* Romero, L. J., "Specific Performance of Contracts in Comparative Law : Some Preliminary

Observations," Les Cahiers de droit: p.789.
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*® Romero, L. J., "Specific Performance of Contracts in Comparative Law : Some Preliminary

Observations," Les Cahiers de droit: p.798-800.
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** Mathias Siems, "Disgorgement of Profits for Breach of Contract : A Comparative Analysis,"

Edinburgh Law Review Volume 7, Issue 1 (2003): p.31.

© ey 999n9US, nguanen13A1sEInlszme (International Trade Law), w1 67.




32

Contracts for International Sales of Goods AD.1980) %38 CISG Fu s TN ninad
Usgngdlvnansén lungranengluienfumstenedudianussmassuuneusouas’
(Common Law) wag seuu@iaaed (Civil Law) waiudunauna iy Lﬁalﬂuﬂgwmaﬂmq
Tunsthanusuldfunsteneduisemindneaniy wagnaliinaudusssuungdya

SGRNARE

1% ' [
% Y a o

CISG Aiinalteruiudy gy wemeduamynTuseninsgvisiasddedlanulseneussia

(%)

(Place of Business) fivagiauazuszmea lnefiadayquwiazieagsoadunifauiinues CISG

a1 Article 1 (1)@ Wnevnlunstevnedumserinausemela neasmilaudun1ssee duad

amelulsend nanmeiandanuielunishantUdguauninsausnIssaka I NanIbs

LR

¥

%Qa‘lmWM%E]U%ﬂWi@Wﬁ]ﬁ]SLﬂUNaNaG] HANA U U38ATUFINITONIUN ﬂﬁﬂéJULﬁumﬁﬂJ’]‘i]’]ﬂ

NINYINTTITUYIR wazAuiAawsanuanssiueanluveudazUsema Feusenaunis

913vN13AIUFURUUYBIUARRS S TUAT WS NAUAAR Y

o/

2.3.1 ANWAUZLANIZLAZUANNISNEIAUVDINISVRVI8FUAITZNINUTEINA

v

1 @ a & a 14 | v = a [
E]EJ’]\‘ibLiﬂﬂ 1AYANINUBINITTRUNEFUAITENINUTENAEABINAIULABINY

1%
a 14

sewinadgeng  wnnin 1 $5tul ildnsvhdngderiedudserinssumel dnvasans
funnssainmszenenielulsymaiasnanldeioluil @

Ussnsfinils nstevnedudiseninadssmmdunisgevedufdunsuuny
TnsanmIsfossinsvudduianussmanileluddnUssnanidoi iy o W
RAeatoadusiuiunnn lddresdudanferefaludygymdnuds (Main Contract of

'
a =

Underlying Contract) §analilAndaygy1du q a1uun 1u dgiuudeseninauseme dya

1 CISG Article 1 provides:

(1) This Convention applies to contracts of sale of goods between parties whose places of
business are in different States:

(a) when the States are Contracting States; or

(b) when the rules of private international law lead to the application of the law of a Contracting
State.

“ afigyey1 douad, nQUIEN1IANIENINIUTEING, RUNATIT 2 (NFUNNUMUAT Ty, 2555), nil 25.

® My 999n9uS, nguanen1IA1IEninelssna (International Trade Law), i1 42.
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“® Henry Deeb Gabriel, Contracts for the Sale of Goods: A Comparison of U.S. And International

Law, 2™ ed. (New York: Oxford University Press, 2009), p. 16.
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294 CISG LU Article 25% Article 48% Article 49% \Hudu

" CISG Article 25 provides: A breach of contract committed by one of the parties is fundamental
if it results in such detriment to the other party as substantially to deprive him of what he is
entitled to expect under the contract, unless the party in breach did not foresee and a
reasonable person of the same kind in the same circumstances would not have foreseen such a
result.

“® CISG Article 48 provides:

(1) Subject to article 49, the seller may, even after the date for delivery, remedy at his own
expense any failure to perform his obligations, if he can do so without unreasonable delay and
without causing the buyer unreasonable inconvenience or uncertainty of reimbursement by the
seller of expenses advanced by the buyer. However, the buyer retains any right to claim damages
as provided for in this Convention.

(2) If the seller requests the buyer to make known whether he will accept performance and the
buyer does not comply with the request within a reasonable time, the seller may perform within
the time indicated in his request. The buyer may not, during that period of time, resort to any
remedy which is inconsistent with performance by the seller.

(3) A notice by the seller that he will perform within a specified period of time is assumed to
include a request, under the preceding paragraph, that the buyer make known his decision.

(4) A request or notice by the seller under paragraph (2) or (3) of this article is not effective
unless received by the buyer.

“ CISG Article 49 provides:

(1) The buyer may declare the contract avoided:
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JuFeula (Prerequisite) wsewalandndinelinisidetgnmnuidemesng q anu CISG™ 1w

(a) if the failure by the seller to perform any of his obligations under the contract or this
Convention amounts to a fundamental breach of contract; or

(b) in case of non-delivery, if the seller does not deliver the goods within the additional period of
time fixed by the buyer in accordance with paragraph (1) of article 47 or declares that he will not
deliver within the period so fixed.

(2) However, in cases where the seller has delivered the goods, the buyer loses the right to
declare the contract avoided unless he does so:

(a) in respect of late delivery, within a reasonable time after he has become aware that delivery
has been made;

(b) in respect of any breach other than late delivery, within a reasonable time:

(i) after he knew or ought to have known of the breach;

(i) after the expiration of any additional period of time fixed by the buyer in accordance with
paragraph (1) of article 47, or after the seller has declared that he will not perform his obligations
within such an additional period; or

(iii) after the expiration of any additional period of time indicated by the seller in accordance with
paragraph (2) of article 48, or after the buyer has declared that he will not accept performance.

0 findfy 299nINus, nguunensAnseinaszme International Trade Law), i 78.

°! Alexander Lorenz, "Fundamental Breach under the Cisg," [Online] Accessed: 5 April 2020.
Available from: https://www.cisg.law.pace.edu/cisg/biblio/lorenz.html#fn2



36

J a0 aa a a o . 52, .2 J Y a a a Vo a U
Aday1Bnielansuenidndaa (Avoidance) “v3enelitindnsungdelun1ssenligvie

[
0y

deoUAUAIMALNY (Substitute Goods)® uanaNtY Ay Wenlasurudseddans

Tasunisyalddeiendenie

il Article 25 flassylidanuinnsiadyailudnuagladnsmdunisindenn

]

Tuduiiduanszdrdny Ianeliifanisfrnufinainiaie® didewdiuinivaraoadumes

L4

nssngranelinseuaquisnaniunisalduldein Jaduninnvegdyayilunisiigo

Y

Y

I3 v a Yo a aa Y a I3 a oA ! Ny & a
LLagL“LJUVT‘U'WVIGUQQE&W@ﬁu@ﬂmﬁ]gmaﬂw@iﬂim’]LUUin‘Jﬂﬁm LUDIAINLLAASHDIUNTITUNUDENAAIN

a d‘ ! v
LLﬁ%UiUVW]LLG]ﬂG]'NﬂU@@ﬂIU

Yt o = ) o

wan N nannsaseShu idyvsendnnsinudyyrseninegnsdl

o

(Preservation of Contract) §1Us1ngluisesdnslunisuanidndyqyi (Avoidance)

!
= Y] LY

FagnUtyelA bilu Article 49 Hilloanudisil d@eravendndyyilatunsalsaludl (1) degune

Y
laidrsenilanudyavieniu CISG Tudiumluansediny (2) lunsafluiinsdausuduan

il v
v

mngvelldwevdumangluimuanaiiiudfuiggeimuaniy Article 47 visofv1eudain

swlidweuniglussezadingny nafeninduisdweuduidsliiduluaudeniinua

£
& ¥ o

ludyeywiseruiedrsenilandt gueetvnmunsseza neauadsieliguedisenilngly

Y Y

A A a o

mruaia1iy viselSeniiguigdaeududnaununiy Article 47 unUyaAtilingussasd

' ¥ [
a a v

Wesnudayaniatulaglmlenaiuigludndunsindulumudyg lnesseznaiiie

> Article 49

> Article 46 (2)

> Lorenz, A., "Fundamental Breach under the Cisg."

> CISG Article 47 provides:

(1) The buyer may fix an additional period of time of reasonable length for performance by the
seller of his obligations.

(2) Unless the buyer has received notice from the seller that he will not perform within the
period so fixed, the buyer may not, during that period, resort to any remedy for breach of
contract. However, the buyer is not deprived thereby of any right he may have to claim damages

for delay in performance.
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*® Chengwei Liu, "Additional Period (Nachfrist) for Late Performance: Perspectives from the Cisg,
Unidroit Principles, Pecl and Case Law," [Online] Accessed: 15 April 2020 Available from:
http://www.cisg.law.pace.edu/cisg/biblio/liud.html#iv

>’ CISG Article 81 provides:

(1) Avoidance of the contract releases both parties from their obligations under it, subject to any
damages which may be due. Avoidance does not affect any provision of the contract for the
settlement of disputes or any other provision of the contract governing the rights and obligations
of the parties consequent upon the avoidance of the contract.

(2) A party who has performed the contract either wholly or in part may claim restitution from
the other party of whatever the first party has supplied or paid under the contract. If both parties

are bound to make restitution, they must do so concurrently.
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*8 CISG Article 26 provides: A declaration of avoidance of the contract is effective only if made by

notice to the other party
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0. CISG Article 1 (1) (a).

°' CISG Article 1 (2) provides: The fact that the parties have their places of business in different
States is to be disregarded whenever this fact does not appear either from the contract or from
any dealings between, or from information disclosed by, the parties at any time before or at the
conclusion of the contract.

52 Huber Peter and Alastair Mullis, The Cisg: A New Textbook for Students and Practitioners (sellier

european law publishers, 2007), p. 51.
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% CISG Article 1 (1)(b) provides: This Convention applies to contracts of sale of goods between
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®' Siems, M., "Disgorgement of Profits for Breach of Contract: A Comparative Analysis," Edinburgh
Law Review: 30-31.

# Edelman James, Gain-Based Damages: Contract, Tort, Equity and Intellectual Property, 1 edition ed.

(Oxford and Portland, Oregon: Hart Publishing, 2002), p. 77.
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* James, E., Gain-Based Damages: Contract, Tort, Equity and Intellectual Property, p. 72.




50

nnsastiiannddunisdyarivsinglungurungvesannineglsy (Directive 2004/48/EC

of the European Parliament and of the Council) a1udsa 13 (1)¥ Gﬁﬂﬁsﬁaﬁﬁmumméjﬂisﬁﬂ

avidinfowaldandene Jaidrwuvindunailssulidusssudafinasaauisonunla

a

AouNIY T U aRavaNG (Urheberrechtsgesetz) vasussineioasuinlanivunlifiinves

dvdnsaiunsaisensesandemieaindviasidialidueiiunguanevesanainglsy 6ad

wa

86 = o i uL 1 = ‘IJ o a ! vl S
PIUEYEUF3N E;lj AIILINIBUITTUINLAULEDNIEN AL LUNRDITUY

Usingliiiuly Section 97 (2)

a v

Juildvansvsedvsnlasuanuduasasnelinse Tl yaRldewaldademeliunidivesdns

suduwaunannisazlia Fwamlsigviazfialdfuannsyazfiaguiity viwitens
d’l 1 o a

vrnduianduandsnie uenainil Andenige1aauinaInAIneURNUNEazd

14 ! Ya a o ! £ a

~ ° a g = U Yo a Yo
feagaosdrgludruiundusssualioutudiasdalasuaugynlildansaeinany dnideu

WOUUNAIUNIINGIAE@AS (11051 70) B19AIW (U195 72) hazunwand (U1ms1 73)

ey

= k% 1 a a a < o a ° [ = av o [ U a 14
2719 LiEJﬂi@ﬂﬂWﬁUIMZJVlG]LLﬂULWN LU UUIUNUE T UANULA L EJ‘VlelI 919ANUIULUUA L 'LJIG]

£

D A’ Y wa = v % aa & a I A I3 o a
asuilusssy nundgeladaziiulain Wwivesduansasnsasenandsmeduditu
MnynsphazdaliidnieyhazdinagnssimslagadavieUssumbudes lnensiienses

a

ALdemeaunsamuInNINRamlsigazlinldsuannisazlinaudulavans

® Official Journal of the European Union, "Directive 2004/48/Ec of the European Parliament and
of the Council of 29 April 2004 on the Enforcement of Intellectual Property Rights," [Online]
Accessed: 2 April 2020. Available from: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A32004L0048R%2801%29

# Urheberrechtsgesetz section 97 (2) provides: Any person who intentionally or negligently
performs such an act shall be obliged to pay the injured party damages for the prejudice suffered
as a result of the infringement. When setting the damages any profit obtained by the infringer as
a result of the infringement of the right may also be taken into account. Entitlement to damages
may also be assessed on the basis of the amount the infringer would have had to pay in
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Authors, writers of scientific editions (section 70), photographers (section 72) and performers
(section 73) may also demand monetary compensation for damage which is non-pecuniary in

nature provided and to the extent that this is equitable.
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Law Review: p.29.

* James, E., Gain-Based Damages: Contract, Tort, Equity and Intellectual Property, p. 72.
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% American Law Institute, "Restatement, Third, Restitution and Unjust Enrichment," [Online]
Accessed: 3 April 2020. Available from: https://home.heinonline.org/titles/American-Law-
Institute-Library/Restatement-Third-Restitution-and-Unjust-Enrichment/?letter=R

” Blrgerlichen Gesetzbuches section 667 provides: The mandatary is obliged to return to the
mandator everything he receives to perform the mandate and what he obtains from carrying out
the transaction.

1% HGB section 61 (1) provides: If the commercial employee violates his duty under Section 60,
the principal may claim damages; alternatively, he may demand that the commercial employee
accept that the transactions made by him for his own account shall be considered as having
been made for the principal's account, and that he surrender the remuneration received from
transactions made for the account of third parties or assign his claim to such remuneration to the
principal.

101

Siems, M., "Disgorgement of Profits for Breach of Contract : A Comparative Analysis," Edinburgh
Law Review: p.37-39.
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% Gerald and Kathleen Hill, "Anticipatory Breach," [Online] Accessed: 12 March 2020. Available
from: https://dictionary.law.com/Default.aspx?selected=2409
> CISG Article 71 provides:
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(1) A party may suspend the performance of his obligations if, after the conclusion of the
contract, it becomes apparent that the other party will not perform a substantial part of his
obligations as a result of:

(a) a serious deficiency in his ability to perform or in his creditworthiness; or

(b) his conduct in preparing to perform or in performing the contract.

(2) If the seller has already dispatched the goods before the grounds described in the preceding
paragraph become evident, he may prevent the handing over of the goods to the buyer even
though the buyer holds a document which entitles him to obtain them. The present paragraph
relates only to the rights in the goods as between the buyer and the seller.

(3) A party suspending performance, whether before or after dispatch of the goods, must
immediately give notice of the suspension to the other party and must continue with
performance if the other party provides adequate assurance of his performance.

“ CISG Article 72 provides:

(1) If prior to the date for performance of the contract it is clear that one of the parties will
commit a fundamental breach of contract, the other party may declare the contract avoided.

(2) If time allows, the party intending to declare the contract avoided must give reasonable
notice to the other party in order to permit him to provide adequate assurance of his
performance.

(3) The requirements of the preceding paragraph do not apply if the other party has declared
that he will not perform his obligations.

> Joseph Lookofsky, "Anticipatory Breach and Instalment Contracts," [Online] Accessed: 12 March 2020.
Available from: http://www.cisg.law.pace.edu/cisg/biblio/lookofsky.html
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an agreement in which payments of money, delivery of goods or performance of services are
to be made in a series of payments, deliveries or performances, usually on specific dates or upon
certain happenings. One significance is that failure to pay an installment when due is a breach in
which damages can be assessed based on the portion which has not been paid, and is an excuse
for the other party not to perform further. In many installment contracts, failure to make a
payment gives the seller of an article the right to repossess (take it back)
? Farlex Dictionary, "Installment Contract,” [Online] Accessed: 6 April 2020. Available from:

https://\legal-dictionary.thefreedictionary.com/installment+contract
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? peter Schlechtriem, Commentary on the Un Convention on the International Sale of Goods

(Cisg), 4th ed. (Oxford), p. 1043.

# peter Schlechtriem, "Uniform Sales Law - the Un-Convention on Contracts for the International
Sale of Goods," [Online] Accessed: 6 April 2020. Available from:
http://cisgw3.law.pace.edu/cisg/biblio/schlechtriem-74.html

» Chengwei Liu, "Avoidance in the Case of an Installment Contract," [Online] Accessed: 6 April

2020. Available from: https://www.cisg.law.pace.edu/cisg/biblio/liul1.html
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“ Trevor Bennett, "Commentary on the International Sales Law Article 73," [Online] Accessed: 6
April 2020. Available from: https://www.cisg.law.pace.edu/cisg/biblio/bennett-bb73.html

# Liu, C., "Avoidance in the Case of an Installment Contract.”
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% Gabriel, H. D., Contracts for the Sale of Goods: A Compearison of U.S. And International Law, p. 219.

*! Schlechtriem, P., Commentary on the Un Convention on the International Sale of Goods (Cise),

p. 1054.
%2 Schlechtriem, P., "Uniform Sales Law - the Un-Convention on Contracts for the International
Sale of Goods."

*Huber Peter and Alastair Mullis, The Cisg: A New Textbook for Students and Practitioners, pp.

353-354.



83

¥
=] ¥ 1

Andyaulidwevdiulssnautunidiung@e viegvvdweauliusdusdnaigigaunnses

Y

Fagueteshiaunsandlusedamaudiulawnuli@elsd Wuwmsligdeldauisatdudiu

AV Yo P = Vo A 1 d' [ 1 al I
lasulunannfauasaglasulunaiauuvsenaulumissdinsuuinlug fegluanin
1 9/9’ a a & A ¥

anysalld nsdliwuiliPedendidnsuendndyailavnanldiasdulunaivilainiuuwg

nefEes wasnaawunasmMasiatulueuan maedaeliamnsalidunnuingUssas

vosdyela>

a

o & v a o & a v da | a v &
aell mndureAndyy1devieduainiieulvlunisdamevdunilugin

Tuanwaue Efficient Breaches $9msdauauaumiulbfasnauatuinnuduniustauasiy

[ 1%

A aa a a .7 A %
Foazldnsuenidndyy@eviglannain

N

e

3.2.2 nsdifiguelideaviudiiedsimuaadiseniludyan
n1sadey1luanwuy Efficient Breaches uaﬂmmmﬁ@%uﬁluﬂﬁﬂﬁ;ﬁa
mwmaiﬁdw{{mEJazlzﬂmmﬁadmauﬁuﬁﬁdauﬁﬁumuﬂ"mumsﬁ’ﬁwﬁmmé’agmw
mmﬁm%ﬂmuﬂiaﬁﬁQ’smleaJdﬁmauﬁuﬁwmuﬁmummma'mau‘lu Heyay feg1sanIunITaliTy
A vivlulneldmnasdontininouts (Mask) 910 B {uelulszmaiu S1uau 100 ndes
Tududl 1 unsau 2563 laefidvuadsusunaztisesinrlutudl 31 unsau 2563
wifudl 15 ungam 2563 B Ifhaudsiuaudinanmewasdseuls C fPolulssmadiu
Tne B lldudsld A nsrudinuldfidudrardaouudly Wumald A Saduddo
lsianansamemneldinguneas idwovaufaiusasnaniidmua

lu CI1SG lamuaniivesuielily Article 30* lnglvguieinidinidweu

aupuazienansmietesiudua e auiukazangaiinualily Article 33°°Asil

* Honnold O. John, "Uniform Law for International Sales under the 1980 United Nations
Convention, 3rd Ed. (1999)," [Online] Accessed: 6 April 2020. Available from:
https://www.cisg.law.pace.edu/cisg/biblio/ho73.html

* CISG Article 30 provides: The seller must deliver the goods, hand over any documents relating
to them and transfer the property in the goods, as required by the contract and this Convention.
% CISG Article 33 provides: The seller must deliver the goods:

(a) if a date is fixed by or determinable from the contract, on that date;
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(b) if a period of time is fixed by or determinable from the contract, at any time within that
period unless circumstances indicate that the buyer is to choose a date; or
(c) in any other case, within a reasonable time after the conclusion of the contract.

" CISG Article 25
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* CISG Article 28 provides: If, in accordance with the provisions of this Convention, one party is
entitled to require performance of any obligation by the other party, a court is not bound to
enter a judgement for specific performance unless the court would do so under its own law in
respect of similar contracts of sale not governed by this Convention.

* peter Schlechtriem, Commentary on the Un Convention on the International Sale of Goods

(Cisg), Second ed. (Newyork: Oxford University Press, 1998), p. 182.
9ty eIRvinena, "nsRedyaninnrnelaalminiasiiadulueuia (Anticipatory Breach) Tu

dygdevsdunmianinvd,” win 12.
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matafuwingmnefmusuildlunisuiledamiiunalnniseatesinmiu Article 7 (2)%

Aaluifleuazeiuiganuiduun wwirufniiugiu wasndninasilunisiivun

Andevnengld Article 74

anu $hunns, A195U18UIEINANNMINSLINALAL AT el unidaiaarily (NFANNUMIUAS:
URUITUINNG, 2556), M1 152.

2 CISG Article 7 provides:

(1) In the interpretation of this Convention, regard is to be had to its international character and
to the need to promote uniformity in its application and the observance of good faith in intemnational
trade.

(2) Questions concerning matters governed by this Convention which are not expressly settled in
it are to be settled in conformity with the general principles on which it is based or, in the
absence of such principles, in conformity with the law applicable by virtue of the rules of private

international law.
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Tngnsisenandemensaliedayaylutagiudya@lily Aticle 74 Wunadya@

131w Article 70 ®w93373 CISG W3t LilainIsananundygfivesnguune sznuidomues

“ CISG Article 75 provides: If the contract is avoided and if, in a reasonable manner and within a
reasonable time after avoidance, the buyer has bought goods in replacement or the seller has
resold the goods, the party claiming damages may recover the difference between the contract
price and the price in the substitute transaction as well as any further damages recoverable
under article 74.

“ CISG Article 76 provides:

(1) If the contract is avoided and there is a current price for the goods, the party claiming
damages may, if he has not made a purchase or resale under article 75, recover the difference
between the price fixed by the contract and the current price at the time of avoidance as well as
any further damages recoverable under article 74. If, however, the party claiming damages has
avoided the contract after taking over the goods, the current price at the time of such taking over
shall be applied instead of the current price at the time of avoidance.

(2) For the purposes of the preceding paragraph, the current price is the price prevailing at the
place where delivery of the goods should have been made or, if there is no current price at that
place, the price at such other place as serves as a reasonable substitute, making due allowance

for differences in the cost of transporting the goods.

* "Guide to Cisg Article 74 Secretariat Commentary (Closest Counterpart to an Official
Commentary)," [Online] Accessed: 13 August 2020. Available from:

https://cisgw3.law.pace.edu/cisg/text/secomm/secomm-74.html
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“Damages for breach of contract by one party consist of a sum equal to
the loss, including loss of profit, suffered by the other party as a consequence of the
breach. Such damages may not exceed the loss which the party in breach foresaw or
ought to have foreseen at the time of the conclusion of the contract, in the light of
the facts and matters of which he then knew or ought to have known, as a possible

consequence of the breach of contract.”
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“ UNCITRAL, "Report of Committee of the Whole Relating to the Draft Convention on the
International Sale of Goods," [Online] Accessed: 5 March 2020. Available from:

http://cisgw3.law.pace.edu/cisg/legislative/doc-B0O1.html



90

“Such damages shall not include compensation for loss of a nature
which the party in breach could not reasonable have foreseen at the time of the
conclusion of the contract or of an extent which would be excessive in relation to
the price, the ability of the party in breach to foresee or prevent the loss as well as

other circumstances of the case.”
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ULIS Article 82 Uqy ) #1171 “Where the contract is not avoided,
damages for a breach of contract by one party shall consist of a sum equal to the
loss, including loss of profit, suffered by the other party. Such damages shall not
exceed the loss which the party in breach ought to have foreseen at the time of the
conclusion of the contract, in the light of the facts and matters which then were
known or ought to have been known to him, as a possible consequence of the

breach of the contract.”
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“® ULIS Article 84 provides:
1. In case of avoidance of the contract, where there is a current price for the goods, damages
shall be equal to the difference between the price fixed by the contract and the current price on

the date on which the contract is avoided.
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2. In calculating the amount of damages under paragraph 1 of this Article, the current price to be
taken into account shall be that prevailing in the market in which the transaction took place or, if
there is no such current price or its application is inappropriate, the price in a market which
serves as a reasonable substitute, making due allowance for differences in the cost of
transporting the goods.

“ULIS Article 85 provides:

If the buyer has bought goods in replacement or the seller has resold goods in a reasonable
manner, he may recover the difference between the contract price and the price paid for the

goods bought in replacement or that obtained by the resale.

%% Schlechtriem, P., Commentary on the Un Convention on the International Sale of Goods (Cisg),
p. 553.
>! Gabriel, H. D., Contracts for the Sale of Goods: A Comparison of U.S. And International Law, p. 220.
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*? Huber Peter and Alastair Mullis, The Cisg: A New Textbook for Students and Practitioners, p. 268.

*Ibid., p.269.
*Ibid., p.268.

> Article 7 (2) of CISG provides: Questions concerning matters governed by this Convention which

are not expressly settled in it are to be settled in conformity with the general principles on which
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it is based or, in the absence of such principles, in conformity with the law applicable by virtue of

the rules of private international law.

*% Schlechtriem, P., Commentary on the Un Convention on the International Sale of Goods (Cisg),

p. 563.

>"UNCITRAL, Digest of Case Law on the United Nations Convention on the International Sale of

Goods, p. 335.
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*% Schlechtriem, P., Commentary on the Un Convention on the International Sale of Goods (Cisg),

p. 1072.

** UNIDROIT Article 7.4.3 provides:

(1) Compensation is due only for harm, including future harm, that is established with a
reasonable degree of certainty.

(2) Compensation may be due for the loss of a chance in proportion to the probability of its
occurrence.

(3) Where the amount of damages cannot be established with a sufficient degree of certainty, the
assessment is at the discretion of the court.

¢ CISG Advisory Council Opinion No. 6, "Calculation of Damages under Cisg Article 74," [Online]
Accessed: 12 April 2020. Available from: http://cisgw3.law.pace.edu/cisg/CISG-AC-op6.html

% Ibid.
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[Online] Accessed: 13 April 2020. Available from:
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® Bruno Zeller, "Comparison between the Provisions of the Cisg on Mitigation of Losses (Art. 77)

and the Counterpart Provisions of Pecl (Art. 9:505) " [Online] Accessed: 6 March 2020. Available

from: https://www.cisg.law.pace.edu/cisg/text/peclcomp77.html
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131 Article 77%
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woNINUY ndnn1sAInaIdausinglu Article 85% -86% Fafaatag
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funsiiusnwausmasainfifinsiadyy1indu wanddinunainuuiAniiin gdyedien
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Sundasmdemeainmsiadygilumsiasunsigsieiaudsne wnaudemeNnatu

A%y 299nIWUS, ngNu18N15A15end19UsEnaA (International Trade Law), ANWATIN 5

(NFUNNUMUAST: 1ASINNSANSILALLDNANTUSENBUNSEDY ANTIRFAIANS UN1INENaESISUANERNS, 2555),
Wi 100.

" CISG Article 77 provides: A party who relies on a breach of contract must take such measures
as are reasonable in the circumstances to mitigate the loss, including loss of profit, resulting from
the breach. If he fails to take such measures, the party in breach may claim a reduction in the
damages in the amount by which the loss should have been mitigated.

%8 CISG Article 85 provides: If the buyer is in delay in taking delivery of the goods or, where
payment of the price and delivery of the goods are to be made concurrently, if he fails to pay
the price, and the seller is either in possession of the goods or otherwise able to control their
disposition, the seller must take such steps as are reasonable in the circumstances to preserve
them. He is entitled to retain them until he has been reimbursed his reasonable expenses by the
buyer.

% CISG Article 86 provides: (1) If the buyer has received the goods and intends to exercise any
right under the contract or this Convention to reject them, he must take such steps to preserve
them as are reasonable in the circumstances. He is entitled to retain them until he has been
reimbursed his reasonable expenses by the seller (2) If goods dispatched to the buyer have been
placed at his disposal at their destination and he exercises the right to reject them, he must take
possession of them on behalf of the seller, provided that this can be done without payment of
the price and without unreasonable inconvenience or unreasonable expense. This provision does
not apply if the seller or a person authorized to take charge of the goods on his behalf is present
at the destination. If the buyer takes possession of the goods under this paragraph, his rights and

obligations are governed by the preceding paragraph.
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Turauzvhdyamundnaunaiuls (Foreseeability)

" PECL Article 9:505 [Mitigation: Reduction of Loss] (complete and revised version 1998) provides:
(1) The non-performing party is not liable for loss suffered by the aggrieved party to the extent
that the aggrieved party could have reduced the loss by taking reasonable steps.

(2) The aggrieved party is entitled to recover any expenses reasonably incurred in attempting to

reduce the loss.
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" CISG Advisory Council, "Biography Professor Ingeborg Schwenzer," [Online] Accessed: 7 June
2020. Available from: https://www.cisgac.com/professor-ingeborg-schwenzer/

"? Petra Butler, "Damages Principles under the Convention on Contracts for the International Sale
of Goods (Cisg)," [Online] Accessed: 7 June 2020 Available from:
https://globalarbitrationreview.com/chapter/1177415/damages-principles-under-the-convention-

on-contracts-for-the-international-sale-of-goods-cisg
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TuduveIn158A8 CISG (Interpretation of the Convention) Article 7 (1)

Taneanlunmsaemul) fall

" CISG Article 7 provides:

(1) In the interpretation of this Convention, regard is to be had to its international character and
to the need to promote uniformity in its application and the observance of good faith in
international trade.

(2) Questions concerning matters governed by this Convention which are not expressly settled in
it are to be settled in conformity with the general principles on which it is based or, in the
absence of such principles, in conformity with the law applicable by virtue of the rules of private

international law.

" Institute of International Commercial Law of the Pace University School of Law, "2012 Uncitral
Digest of Case Law on the United Nations Convention on the International Sale of Goods Digest
of Article 7 Case Law," [Online] Accessed: 14 June 2020. Available from:

http://www.cisg.law.pace.edu/cisg/text/digest-2012-07.html
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%2 CISG Article 82 provides:

(1) The buyer loses the right to declare the contract avoided or to require the seller to deliver
substitute goods if it is impossible for him to make restitution of the goods substantially in the
condition in which he received them.

(2) The preceding paragraph does not apply:
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(a) if the impossibility of making restitution of the goods or of making restitution of the goods
substantially in the condition in which the buyer received them is not due to his act or omission;
(b) if the goods or part of the goods have perished or deteriorated as a result of the examination
provided for in article 38; or

() if the goods or part of the goods have been sold in the normal course of business or have
been consumed or transformed by the buyer in the course of normal use before he discovered
or ought to have discovered the lack of conformity.

o UNCITRAL, Digest of Case Law on the United Nations Convention on the International Sale of

Goods, p. 400.

* Istanbul Bilgi University Rapporteur: Professor Doctor Yesim M. Atamer, Turkey, Cisg-Advisory
Council Opinion No. 14, Interest under Article78 Cisg (Adopted unanimously by the CISG Advisory

Council following its 18th meeting, in Beijing, China on 21 and 22 October 2013).
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* Siems, M., "Disgorgement of Profits for Breach of Contract: A Comparative Analysis," Edinburgh
Law Review: p.29-30.

® Patents Act 1977 Proceedings for infringement of patent section 61 (1)(d) provides: Subject to
the following provisions of this Part of this Act, civil proceedings may be brought in the court by
the proprietor of a patent in respect of any act alleged to infringe the patent and (without
prejudice to any other jurisdiction of the court) in those proceedings a claim may be made—

(d) for an account of the profits derived by him from the infringement;
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® Lake v Bayliss [1974] 1 WLR 1073
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" Cambridge University, "Constructive Trust," [Online] Accessed: 12 May 2020. Available from:
https://dictionary.cambridge.org/dictionary/english/constructive-trust
8 British Motor Trade Association v. Gilbert [1951] 2 All ER 641
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° Reid-Newfoundland Co. v. Anglo-American Telegraph Co., Ltd. [1912] A.C. 555
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% Thomas F. Cotter Seaman Christopher B., Brian J. Love, Norman V. Siebrasse, Masabumi Suzuki,

Patent Remedies and Complex Products (Cambridge University Press, 2019), pp. 50-89.
! potton v Yorkclose [1990] FSR 11
' Celanese International Corp v BP Chemicals [1999] RPC 203
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Ninavlasusiuvanenidy au Section 60 (1)(c) wiAtnTzs19UYeRansuing w.M.2520

(The Patents Act 1977)%°
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v 1 a )

swaliansisunSesandenienionadszlevinaglasu (Account of the profits) MU

[
Y wa LY

JeuaiRtilu Section 61 wiviall anafldaanalunisisenANdsnienaiu1sare1aulaann

e

" The Patents Act 1977 Section 60 (1)(c) provides: (1)Subject to the provisions of this section, a
person infringes a patent for an invention if, but only if, while the patent is in force, he does any
of the following things in the United Kingdom in relation to the invention without the consent of
the proprietor of the patent, that is to say— (c) where the invention is a process, he disposes of,
offers to dispose of, uses or imports any product obtained directly by means of that process or

keeps any such product whether for disposal or otherwise.

" The Patents Act 1977 Section 61 provides:

(1) Subject to the following provisions of this Part of this Act, civil proceedings may be brought in
the court by the proprietor of a patent in respect of any act alleged to infringe the patent and
(without prejudice to any other jurisdiction of the court) in those proceedings a claim may be
made—

(a) for an injunction or interdict restraining the defendant or defender from any apprehended act
of infringement;

(b) for an order for him to deliver up or destroy any patented product in relation to which the
patent is infringed or any article in which that product is inextricably comprised;

(c) for damages in respect of the infringement;

(d) for an account of the profits derived by him from the infringement;

(e) for a declaration or declarator that the patent is valid and has been infringed by him.

(2) The court shall not, in respect of the same infringement, both award the proprietor of a

patent damages and order that he shall be given an account of the profits.

(3) The proprietor of a patent and any other person may by agreement with each other refer to
the comptroller the question whether that other person has infringed the patent and on the
reference the proprietor of the patent may make any claim mentioned in subsection (1)(c) or (e)

above
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nVENeUTEWAENSIoIIEN WellAT v iiUTsuisuiungmanevesUEmeAsIng u

4.3 wwanamsimvuaAdevneanuaiilsvadgvie (Disgorgement Damages) Tuu3un

v MINEUsImARNI oL

o

Useinaansgeusnilguiuunmsunasedlusvaniussy (Federalism) Aosginevany o 53

wufuludnvueisgineluausnlesulnenelusguaznisueniguisdruliiusganius

43

 nsumdnddumatyauasnisAnsnelseme, "ngvanednsunsnisuseivg sangu " leeula] Whiiudle

13 FWNAY 2563. UWESTINN: httpy//www.ipthailand.go.th/

' The Patents Act 1977 Section 62 provides: Restrictions on recovery of damages for

infringement.(1) In proceedings for infringement of a patent damages shall not be awarded, and
no order shall be made for an account of profits, against a defendant or defender who proves
that at the date of the infringement he was not aware, and had no reasonable grounds for
supposing, that the patent existed; and a person shall not be taken to have been so aware or to
have had reasonable grounds for so supposing by reason only of the application to a product of
the word “patent” or “patented”, or any word or words expressing or implying that a patent has
been obtained for the product, unless the number of the patent accompanied the word or

words in question.
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" Janssen, E. H. A., Disgorgement of Profits Gain-Based Remedies Throughout the World, p. 423.




134

J a = [y 1 1o a | Y a wva [ 1 & o 1o | N a
Andemeiaiiouiuingdyay1dndreliujifaudyayregrndui Tneadyaydendens

lda ay vo ¢ a o a i = yad‘adylg
7’0Slllllaﬂ/]ﬁ'l@li‘UNaﬂigiﬂsﬁquﬂﬂqﬁlﬂuvm']ﬂLﬂulﬂﬂ'mﬂ'mlll,aﬂ‘ﬁ']EJLL‘Vl"Uﬁ\‘WILﬂ@SUu

NNsANYINUI Mnfuedmsnddunudyayrveliunyaranisusndady

1%
[y

nsiadyanludnae Efficient Breaches fu1easiassuiialuanudemeniintuungaelusy

404 Disgorgement Damages 1Aga11150ANYILWININISARFUVRIAIUN TR 8Rnd Y

Faveleannsmanufaselud

o W a

MAnAUYRIrNal MuwisavsgarR MUsswaigviaesalupd Coppola Enters. v. Alfone

@ v A

FaAuARLIoTUN 29 Auenau A.A. 1994 Fellvawiaasasall wWoTun 18 Wweu A.A.1978

[y

Helen Alfone lavindyey1iu U3 Coppola Enterprises (Coppola) Lﬁa%aﬁaga’]ﬁ'ﬂ

o

Tus1A1 105,690 aeaansansy laelaanaduindndudiuiu 10,568 avaansansy Tudman

[
a =

spyINsUaTalauevedlAsINsInudaneintulugag A.A.1978 -1979 udilasainaduadn

-

lunisneasns Iuasdvdeuiutnlassnisivanislasy a.a.1980 lnuseyindyaiaslnnig
A vl vy v o YRR o Avd vy -
snadledaelasuanvineud g vienigly 10 Tuduudiungdelasuaamving We Helen Alfone
lasuannuedFunIdunuiuiliiiedoedwnsunindaingnd waslavesseviialiiuiy
Wetszeeniuludiuiitnde us Coppola 8193manduaszddey Iefasrmveves
lanfuazldveninddudndrdliwnyananiguenlusia1 170,000 asaansansy Haedeles

<9

a A o Y] |
ARRNDANALNDLIYNIDIATLAY Y

Y a [ 1A V1 o Ya a1 a a J
mabasindululssinuvesdndenialiin duaeldansligasnlaeyjiasarvoves
Tand wsizdnasilanmuanainuuizauioUanisasauslasndndygyinasundu
Wwendugliyaranisuen madslidnasyaldandemeliunlandiudiuiu 64,310.00

noaa1sansy wisuvsnanidensuilesafidudiuiu 43,295.38 aeaansansy uanainieady

'® Ryan P. Nowlin, "Seller’s Remedies for Breach of Contract under the Uniform Commercial Code
" [Online] Accessed: 14 June 2020. Available from: https://www.sssb-

law.com/media/1124/seller s remedies for breach of contract under the uniform commercial
_code.pdf

" Coppola Enters. v. Alfone, 531 So. 2d 334, 1988 Fla.
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The American Law Institute, "Founding of the American Law Institute," [Online] Accessed: 14
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“The American Law Institute, "How the Institute Works," [Online] Accessed: 14 June 2020.

Available from: https://www.ali.org/about-ali/how-institute-works/
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Review Volume 47 Issue 1 (2013 ): p.463-464.

% John D. McCamus, "The Restatement (Third) of Restitution and Unjust Enrichment," Canadian
Bar Review Volume 90, Issue 2 (2011): p.444.

" Ibid.

% the Restatermnent (Third) of Restitution & Unjust Enrichment Section 3 provides: A person is not

permitted to profit by his own wrong
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* the Restatement (Third) of Restitution & Unjust Enrichment Section 39 provides:

(1) If a deliberate breach of contract results in profit to the defaulting promisor and the available
damage remedy affords inadequate protection to the promisee's contractual entitlement, the
promisee has a claim to restitution of the profit realized by the promisor as a result of the
breach. Restitution by the rule of this section is an alternative to a remedy in damages.

(2) A case in which damages afford inadequate protection to the promisee's contractual
entitlement is ordinarily one in which damages will not permit the promisee to acquire a full
equivalent to the promised performance in a substitute transaction.

(3) Breach of contract is profitable when it results in gains to the defendant (net of potential
liability in damages) greater than the defendant would have realized from performance of the
contract. Profits from breach include saved expenditure and consequential gains that the
defendant would not have realized but for the breach, as measured by the rules that apply in

other cases of disgorgement (§ 51(5)).
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** Florence Eicher, "Pacta Sunt Servanda : Contrasting Disgorgement Damages with Efficient
Breaches under Article 74 Cisg," LSE Law Review (2018): 40.

3 Ulen, R. C. a. T., Law and Economics, p. 319.

%2 Snepp v. United States 100 SC 763 (1980 SCUS)
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. Fifty-Six Hope Rd. Music, Ltd. v. AV.E.LA., Inc., 778 F.3d 1059, 2015 U.S. App. 7
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* The Lanham Act 15 U.S.C.S. § 1117 (a) provides: Profits; damages and costs; attorney fees
When a violation of any right of the registrant of a mark registered in the Patent and Trademark
Office, a violation under section 1125 (a) or (d) of this title, or a willful violation under section
1125 (c) of this title, shall have been established in any civil action arising under this chapter, the
plaintiff shall be entitled, subject to the provisions of sections 1111 and 1114 of this title, and
subject to the principles of equity, to recover (1) defendant's profits, (2) any damages sustained
by the plaintiff, and (3) the costs of the action. The court shall assess such profits and damages
or cause the same to be assessed under its direction. In assessing profits the plaintiff shall be
required to prove defendant's sales only, defendant must prove all elements of cost or
deduction claimed...

*® Hendrix L.L.C v. Hendrixlicensing.com Ltd, 762 F.3d 829, 843
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n1s3ensesandsmelunstlvasnisasdindnsunsnulssiangrunednsunsansgeiusn
(United States Code Title 35 - Patents) Fsldfiuntgygandudedrindnslunisidenau
HanlsannnisasilinlguiR ey Aricle 62 ALy Patents Act 1977 ¥83UszInAsIng

Aty wiiasdinaraunsafigailaineudivenaduauaisiliesnlimsvindunsasiiia

> Douglas Laycock and Richard L. Hasen, Modern American Remedies: Cases and Materials, Fifth

Edition ed. (Newyork: Wolters Kluwer, 2019), p. 692.
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a £ A

Ingnanindnagavilindvdnsg Wesnlanilanannas’Love Is A Wonderful Thing" Tul
A.A.1964 Tanndslasuavdnslumasil wagaou Michael Bolton d1La8uAdnasnilae
Weanulul A./.1990 waziedmunglul a.a.1991 landdahafudessiassariagiu
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rosnldRulilaniidudiuau 5.4 duseaansansy lnemuwunnnelalunsiedmismwa

* Three Boys Music Corp. v. Bolton - 212 F.3d 477 (9th Cir. 2000)

** 17 USCS § 504. Remedies for infringement: Damages and profits provides:

(@) In general. Except as otherwise provided by this title, an infringer of copyright is liable for either—
(1) the copyright owner’s actual damages and any additional profits of the infringer, as provided
by subsection (b); or

(2) statutory damages, as provided by subsection (c).

(b) Actual damages and profits. The copyright owner is entitled to recover the actual damages
suffered by him or her as a result of the infringement, and any profits of the infringer that are
attributable to the infringement and are not taken into account in computing the actual
damages. In establishing the infringer’s profits, the copyright owner is required to present proof
only of the infringer’s gross revenue, and the infringer is required to prove his or her deductible

expenses and the elements of profit attributable to factors other than the copyrighted work.
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and fair dealing in international trade

Y CLOUT case No. 154 [Cour d’appel de Grenoble, France, 22 February 1995].
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AMANUIN
United Nations Convention on Contracts for the International Sale of Goods
A.D.1980
PREAMBLE The States Parties to this Convention,

Bearing in mind the broad objectives in the resolutions adopted by the sixth
special session of the General Assembly of the United Nations on the establishment

of a New International Economic Order,

Considering that the development of international trade on the basis of
equality and mutual benefit is an important element in promoting friendly relations

among States,

Being of the opinion that the adoption of uniform rules which govern
contracts for the international sale of goods and take into account the different
social, economic and legal systems would contribute to the removal of legal barriers

in international trade and promote the development of international trade,

Have agreed as follows:

Part I. Sphere of application and general provisions

Chapter I. Sphere of application

Article 1
(1) This Convention applies to contracts of sale of goods between parties whose

places of business are in different States:
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(a) when the States are Contracting States; or
(b) when the rules of private international law lead to the application of the law of a

Contracting State.

(2) The fact that the parties have their places of business in different States is to be
disregarded whenever this fact does not appear either from the contract or from any
dealings between, or from information disclosed by, the parties at any time before or

at the conclusion of the contract.

(3) Neither the nationality of the parties nor the civil or commercial character of the
parties or of the contract is to be taken into consideration in determining the

application of this Convention.

Article 2
This Convention does not apply to sales:
(a) of goods bought for personal, family or household use, unless the seller, at any
time before or at the conclusion of the contract, neither knew nor ought to have
known that the goods were bought for any such use; (b) by auction; (c) on execution
or otherwise by authority of law; (d) of stocks, shares, investment securities,
negotiable instruments or money; (e) of ships, vessels, hovercraft or aircraft; (f) of

electricity.

Article 3
(1) Contracts for the supply of goods to be manufactured or produced are to be
considered sales unless the party who orders the goods undertakes to supply a
substantial part of the materials necessary for such manufacture or production.
(2) This Convention does not apply to contracts in which the preponderant part of
the obligations of the party who furnishes the goods consists in the supply of labour

or other services
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Article 4
This Convention governs only the formation of the contract of sale and the rights
and obligations of the seller and the buyer arising from such a contract. In particular,

except as otherwise expressly provided in this Convention, it is not concerned with:

Article 5
This Convention does not apply to the liability of the seller for death or personal
injury caused by the goods to any person. Article 6 The parties may exclude the
application of this Convention or, subject to article 12, derogate from or vary the
effect of any of its provisions.

Article 6
The parties may exclude the application of this Convention or, subject to article 12,

derogate from or vary the effect of any of its provisions.

Chapter Il. GENERAL PROVISIONS

Article 7
(1) In the interpretation of this Convention, regard is to be had to its international
character and to the need to promote uniformity in its application and the
observance of good faith in international trade.
(2) Questions concerning matters governed by this Convention which are not
expressly settled in it are to be settled in conformity with the general principles on
which it is based or, in the absence of such principles, in conformity with the law

applicable by virtue of the rules of private international law.
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Part lll. Sale of goods Chapter I. General provisions

Article 25
A breach of contract committed by one of the parties is fundamental if it results in
such detriment to the other party as substantially to deprive him of what he is
entitled to expect under the contract, unless the party in breach did not foresee and
a reasonable person of the same kind in the same circumstances would not have
foreseen such a result.

Article 26
A declaration of avoidance of the contract is effective only if made by notice to the
other party.

Article 27
Unless otherwise expressly provided in this Part of the Convention, if any notice,
request or other communication is given or made by a party in accordance with this
Part and by means appropriate in the circumstances, a delay or error in the
transmission of the communication or its failure to arrive does not deprive that party
of the right to rely on the communication. Article 28 If, in accordance with the
provisions of this Convention, one party is entitled to require performance of any
obligation by the other party, a court is not bound to enter a judgement for specific
performance unless the court would do so under its own law in respect of similar

contracts of sale not governed by this Convention

Article 28
If, in accordance with the provisions of this Convention, one party is entitled to
require performance of any obligation by the other party, a court is not bound to
enter a judgement for specific performance unless the court would do so under its

own law in respect of similar contracts of sale not governed by this Convention
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Article 29
(1) A contract may be modified or terminated by the mere agreement of the parties.
(2) A contract in writing which contains a provision requiring any modification or
termination by agreement to be in writing may not be otherwise modified or
terminated by agreement. However, a party may be precluded by his conduct from
asserting such a provision to the extent that the other party has relied on that

conduct.

Chapter Il. OBLIGATIONS OF THE SELLER

Section lll. Remedies for breach of contract by the seller

Article 45
(1) If the seller fails to perform any of his obligations under the contract or this
Convention, the buyer may:
(a) exercise the rights provided in articles 46 to 52;
(b) claim damages as provided in articles 74 to 77. 14 United Nations Convention on
Contracts for the International Sale of Goods
(2) The buyer is not deprived of any right he may have to claim damages by
exercising his right to other remedies.
(3) No period of grace may be granted to the seller by a court or arbitral tribunal

when the buyer resorts to a remedy for breach of contract.

Article 46
(1) The buyer may require performance by the seller of his obligations unless the
buyer has resorted to a remedy which is inconsistent with this requirement.
(2) If the goods do not conform with the contract, the buyer may require delivery of
substitute goods only if the lack of conformity constitutes a fundamental breach of
contract and a request for substitute goods is made either in conjunction with notice

given under article 39 or within a reasonable time thereafter.
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(3) If the goods do not conform with the contract, the buyer may require the seller
to remedy the lack of conformity by repair, unless this is unreasonable having regard
to all the circumstances. A request for repair must be made either in conjunction

with notice given under article 39 or within a reasonable time thereafter.

Article 47
(1) The buyer may fix an additional period of time of reasonable length for
performance by the seller of his obligations.
(2) Unless the buyer has received notice from the seller that he will not perform
within the period so fixed, the buyer may not, during that period, resort to any
remedy for breach of contract. However, the buyer is not deprived thereby of any

richt he may have to claim damages for delay in performance.

Article 49
(1) The buyer may declare the contract avoided:
(a) if the failure by the seller to perform any of his obligations under the contract or
this Convention amounts to a fundamental breach of contract; or
(b) in case of non-delivery, if the seller does not deliver the goods within the
additional period of time fixed by the buyer in accordance with paragraph (1) of

article 47 or declares that he will not deliver within the period so fixed.

(2) However, in cases where the seller has delivered the goods, the buyer loses the
right to declare the contract avoided unless he does so:

(a) in respect of late delivery, within a reasonable time after he has become aware
that delivery has been made;

(b) in respect of any breach other than late delivery, within a reasonable time:

(i) after he knew or ought to have known of the breach;

(i) after the expiration of any additional period of time fixed by the buyer in
accordance with paragraph (1) of article 47, or after the seller has declared that he

will not perform his obligations within such an additional period; or
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(iii) after the expiration of any additional period of time indicated by the seller in
accordance with paragraph (2) of article 48, or after the buyer has declared that he

will not accept performance.

Chapter V.
PROVISIONS COMMON TO THE OBLIGATIONS OF THE SELLER AND OF THE BUYER

Section I. Anticipatory breach and instalment contracts

Article 71
(1) A party may suspend the performance of his obligations if, after the conclusion of
the contract, it becomes apparent that the other party will not perform a substantial
part of his obligations as a result of:
(a) a serious deficiency in his ability to perform or in his creditworthiness; or (b) his

conduct in preparing to perform or in performing the contract.

(2) If the seller has already dispatched the goods before the grounds described in the
preceding paragraph become evident, he may prevent the handing over of the goods
to the buyer even though the buyer holds a document which entitles him to obtain
them. The present paragraph relates only to the rights in the goods as between the

buyer and the seller.

(3) A party suspending performance, whether before or after dispatch of the goods,
must immediately give notice of the suspension to the other party and must
continue with performance if the other party provides adequate assurance of his

performance.
Article 72

(1) If prior to the date for performance of the contract it is clear that one of the
parties will commit a fundamental breach of contract, the other party may declare

the contract avoided.
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(2) If time allows, the party intending to declare the contract avoided must give
reasonable notice to the other party in order to permit him to provide adequate

assurance of his performance.

(3) The requirements of the preceding paragraph do not apply if the other party has

declared that he will not perform his obligations.
Article 73

(1) In the case of a contract for delivery of goods by instalments, if the failure of one
party to perform any of his obligations in respect of any instalment constitutes a
fundamental breach of contract with respect to that instalment, the other party may

declare the contract avoided with respect to that instalment.

(2) If one party’s failure to perform any of his obligations in respect of any instalment
gives the other party good grounds to conclude that a fundamental breach of
contract will occur with respect to future instalments, he may declare the contract

avoided for the future, provided that he does so within a reasonable time.

(3) A buyer who declares the contract avoided in respect of any delivery may, at the
same time, declare it avoided in respect of deliveries already made or of future
deliveries if, by reason of their interdependence, those deliveries could not be used
for the purpose contemplated by the parties at the time of the conclusion of the

contract.

Section Il. Damages
Article 74

Damages for breach of contract by one party consist of a sum equal to the loss,
including loss of profit, suffered by the other party as a consequence of the breach.
Such damages may not exceed the loss which the party in breach foresaw or ought
to have foreseen at the time of the conclusion of the contract, in the light of the
facts and matters of which he then knew or ought to have known, as a possible

consequence of the breach of contract.
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Article 75

If the contract is avoided and if, in a reasonable manner and within a reasonable
time after avoidance, the buyer has bought goods in replacement or the seller has
resold the goods, the party claiming damages may recover the difference between
the contract price and the price in the substitute transaction as well as any further

damages recoverable under article 74.
Article 76

(1) If the contract is avoided and there is a current price for the goods, the party
claiming damages may, if he has not made a purchase or resale under article 75,
recover the difference between the price fixed by the contract and the current price
at the time of avoidance as well as any further damages recoverable under article
74. If, however, the party claiming damasges has avoided the contract after taking
over the goods, the current price at the time of such taking over shall be applied

instead of the current price at the time of avoidance.

(2) For the purposes of the preceding paragraph, the current price is the price
prevailing at the place where delivery of the goods should have been made or, if
there is no current price at that place, the price at such other place as serves as a
reasonable substitute, making due allowance for differences in the cost of

transporting the goods.
Article 77

A party who relies on a breach of contract must take such measures as are
reasonable in the circumstances to mitigate the loss, including loss of profit, resulting
from the breach. If he fails to take such measures, the party in breach may claim a
reduction in the damages in the amount by which the loss should have been

mitigated. Section IIl. Interest
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Article 78

If a party fails to pay the price or any other sum that is in arrears, the other party is
entitled to interest on it, without prejudice to any claim for damages recoverable

under article 74.
Section V. Effects of avoidance
Article 84

(1) If the seller is bound to refund the price, he must also pay interest on it, from the

date on which the price was paid.

(2) The buyer must account to the seller for all benefits which he has derived from

the goods or part of them:
(a) if he must make restitution of the goods or part of them; or

(b) if it is impossible for him to make restitution of all or part of the goods or to
make restitution of all or part of the goods substantially in the condition in which he
received them, but he has nevertheless declared the contract avoided or required

the seller to deliver substitute goods.
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