1 (Personal Identification)

3
L (Indentification of Living Person)
2. (Identification of Dead Person)
3. (Identification ~ of  Human
Remains)
1 , n ’u 30 2 (

2516) 241 - 246.



DNA (Deoxyribonucleic Acid)
A-T G-C

(Common Law)
(the Best Evidence Rule)

Exclusionary  Rule)

5l

(The



Police and Crimimal Evidence Act 1984

132 "

100%

Self Incrimination

(Individual Interest)

1984

(Public Interrest)

52

The



53

)
3.1 A
L.

(Common-Law)

1) (The Relevancy Rule)

2) (Helpfullness)2

R V.

Apicella (1985) Time5 December 3

2Alldridge Peter,"Recognising Novel Scientific Techniques: DNA as a test case",
The Criminal Law Review (October, 1992,)at page 693
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(Relevant Evidence)

(Asmissibility) f
3
R V.Apicella (Body-fluid)
f (Relevant Evidence)
Regina V.Pitchfork4
1983 13
Regina
17
13- 30 5,000
5,000
500
pitchfork
3 1 " ") (

, 2534) 85-86
4Tande M Clare, "DNA Typing : A New Investigatory tool," Duke law Journal
(April  1989), page 474 - 475



R V.Apicella
Regina V.  Pitchfork

(Crime Control )

(Screening Proecss)

(Due Process)

(Liberty)5

Regina V. Pitchfork
5,000

(The BesT Evidence Rule)

(Liberty) Case Regina V. Pitchfork

The Fourth Amendment

"l 4 2520, 150-154.
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5,000
(Probable Cause)
Magistrate
2

L

2. ,

Due Process
(Crime Control ) (Due process)

(1405/2508)

, 2523), 24
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1984 The
police and Criminal Evidence Act 1984 (PACE)

11 1984 (The Police
and Criminal Evidence Act 1984)

1984 (PACE)

111

The Police and Criminal Evidence AcT 1984 (PACE)
65

“Intimate Sample"8 ,

l o
20 32531, 91
8 “Intimate” Sample as A Sample of blood, Semen or any other
Tissue Fluid, Urine, Saliva or Pubic hair, or a swab taken from a person's body Orifice;  The



Swah

PACE
Intimate  Sample
Intimate Sample

112

9"

58

“Non- Intimate” Sample9

(@)

(C) Swab

65
non-

62 63

A "non-Intimate” Sample means,

(a) a Sample of hair other than Pubic hair :

(b) a Sample taken from anail or under a nail;
(c) a Swab taken from any part of a person's body other than a hody orifice;

Ibid.

10 Walke Clive, "DNA Profiling and Police Powers”, Criminal Law Review 1990 at

page 482
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1.1.2.1 Intimate Sample
62
Intimate Sample (
Swab )
2 j
1)
2)
(a)
Serious Arrestable Offense
(b)
n 12
13
"4
5
PACE | 16 Serious Arrestable
Offense.” 1
Arrestable Offensevm il
Serious Arrestable Offense
Arrestable Offence
pace 24(1)(2)  (3)
3 i
ns 62 (1),(4)
12 62 (2)
13 62 (5),(6)
1 62 (7),8)
15 62 (9)



L !
(murder) I terason
2.
5 ( 33 The
Magistrates' Court Act 1980)
3. I 24 (2)
3.1 The Custom and Exercise Management
Act 1979
3.2 The Official Secrets Act 1911 and 1920
5
3.3 he Sexual Offences Act 1956 14
( ), 22 ( ) 2
21 )
34 The Theft Act 1968 12 (1) (
' [— 25 (1)
35 The Public Bodies Corrupt Practices Act
1889 1 ‘The Prevention of Corruption Act 1906
1 f
f PACE 24 (3)83
PACE 62
(Arrble offence : PACE 24 (1),(2),3))
§
13 n

95

60

2



61

Intimate Sample
: (Unreliability)

1122 “Non Intimate
Sample"
PACE 6314
Non-Intimate-Sample (
Swab
)
62 non Intimate Sample
(a)
Serious Arrest-able Offense
(b)
63
62"
14 63 (a),(b) "The Power to take non-intimate Sample Under Section 63

require that There must be Consent in writing. However unlike section 62 , the police may
alternatively take a Sample by force If and officer of Superintendent status or above has
reasonable grounds :

(a) for Suspecting the Involvement of the (Suspect)... in a Serius Arrestable offence
and.

(1) for beliving that the Sample will tend to Confirm or disprove his involvement."
Criminal Law Reviwe 1990 page 483



62

62

198

63

PACE Non-Intimate  Sample

63 Intimate Sample
63 a

63
Non-Intimate Sample Nortern Ireland
Non Intimate Sample
Northern Ireland
Ireland
Intimate Sample
II15
1123
(Search! (Seizure) 54 55
62
1 1

62

Intimate Sample

Non-Intimate Sample

15M.A. Gelowit2, "yet he opended not his mouth,” Criminal law Review 1989
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11231 ahimfri '? tnt-

PACE 5416 (1)

5 2

(1) l
65 (body orifices)

(2)

54 (2)

161bid , page 485
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11232 afin V) 55

5 ) I

PACE 55(1)17 "

Body Orifice

55(12) "(a) (1)

(I
(1)
(1v)
(b)
55 Intimate Search
(PACE)
(Intimate Sample Non Intimate Sample)

17Ibid, page 486
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2.1 1

(Constitutional Criminal Procedure)18

(Due Process)

(Liberty)
(The Exclusionary Rule)
The Exclusionary of Evidenceld
m 1
L The Fourth Amendment ™
18 " 5 2521:41.
19 y " ) )
A

2527) : 35,



2. The

3. The

4. The

Fifth Amendment "

Sixth Amendment

Fourteenth Amendment "

v A

. 1914

V. United States, 232 U.S.383 (1914)

Brewer V. Williams

(Search)

Fourth Amendment

2
2 ,

66

L.

The Fourth Amendment
I
Weeks

' The Fourth Amendment

The Exclusionary Rule

Fruit of The Poisonous Tree

(Seizure)

40.

"® 4 The



The Fourth Amendment

The Fifth Amendment "

(The Police and Criminal Evidence Act 1984)

211

2111

Schmerber V.California
Los Angeles

22 )

67

"2

(Self Incrimination)

4 "The Fourth Amendment'

2534), L



(Unreasonable Search) 4 (The
Fourth  Amendment)

(Minor Intrusion)"

Schmerber V. California Breithaupt
V. Abram
' 3
Breithaupt V. Abram Schmerber V.
California
)
' 2

23Gilbert B. Stuckey, Evidence for the Law enforcement officer third edition (New
York:McGraw-Hill Book Company, 1979), Page 228
2 Rochin V. California Rochin

Rochin



31

(Incident to a Lawful Arrest)

3.2

69

(An emergence when evidence is threatened to be destroyed)

Breithaupt V. Abram Schmerber V. California

Davis V. Mississippi
(Reliability)

! Rochin

Rochin

Due process of Law
(Shock and Conscience)

(Fingerprinting)

Rochin

25Tande M. Clare, "DNA Typing A New Investigatory tool”, Duke Law Journal

(April 1989), Page 486.
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(Proable Cause)

2%
Davis V. Mississippi 86
24
1
24
(Detention) (Unreasonable)27
The Fourth Amendment 4
(Unreasonable Search and Seizures) Davis V.
Mississippi
Regina V. Pitchfork '
5000
Breithaupt V. Abram, Schmerber
V.Califomia Davis v. Mississippi

20lbid.
27 . o

, 2535), §1-82.



!

Magistrate 4
(Probable Cause)

28 Probable Cause
" (Believe that there is a substantial likelihood that the

individual committed crime)29

( )
( )
(Probable  Cause)
Probable Cause
(Unreasonable Search) , '
Davis V. Mississippi N
28 , -

2529), 12
29 Carroll v. United states, 267 . . 122, 162 (1925).
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(Reasonable Search and

Seizures)
State v. Biddings
schmerber v. California State v. Bidding* Bidding
Bidding
Bidding
2112
Commonwealth V. Tarver - Mass -, 345 NE.2d 671
(1975)
1
3 (
( (Pubic  Hair
Intimate Sample Non-Intimate Sample)

*Ohio App. 3d  No E.2d -, No. 88AP-910 (Oct 14, 1988, 1988 Ohio App Lexis
4179)
Rl ;" "
69



. V. D" Amico, C.A, NY. 1969,408 F.2d 331

Collemen V. State (1948) 151 Tex Crim 582,209
925
k)

(Search and Seizures)
The Fourth Amendment
(Probable Cause)

0.1 Simpson
Nicole Simpson
Ronald Goldman33

31
RV
33u.s new 2 World Report. October 3, 1994

73

2
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13 1994 1 Nicole* Simpson Ronald Goldman
Nicolef) Ronald Goldmanf)
( ) Goldman
Goldman 0.1 Simpson
0.J Simpson O.T Simpson Chicago
Nicole 0.J Simpson :
0.J Simpson
0.
Simpson 0.J Simpson

4 The Fourth Amendment

0.J Simpson

0.J. Simpson

Davis V. Mississippi
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Davis V. Mississippi
(Fingerprinting)
(Reliability)

: (Probable Cause)"

The Committee on Rule of Practice and Procedure of

Judicial Conference ( , « 411 "
L (Probable Cause)
2. ' (Thought not amounting to
probable cause)
3.
Magistrate
(Fingerprint) '’ (Palm Print) (Foot Print)
(Handwriting)
(Voice Sample) (Photographs) 1
Alaska, Arizona. Colorado. Idaho, Nebraska. North Corolina Utah, Vermont34

3Alask R. Ct. 16(c)( 1)-(2) (1988); Ariz. Rev. Stat. Ann. 13-3905 (1978); Colo. R.
Crim. p. 41.1(1984); Idaho. Code Ann. 19-625(1987); lowa Code Ann. 810.1-2 (West 1987 &
Supp. 1988); Neb.Rev. Stat. 29-3301 t0-3307 (1985); N.c. Gen.Stat. 15A-271 to -282 (1983);

Utah Code Ann. 77-8-1 to -4 (1982); VtR. Cpim.p. 41.1 (1983) Duke Law Journal 1989
Page 489
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411 Magistrate
, 411

411 b

"l
I
2.
3.
4,
5. ,
(Voice identification)
6. Magistrate
(Test)
(Test)

1. ,

Magistrate

414 '
4 (In order to

balance government's interest in crime solution with individuals' fourth amendment rights) 8

3lbid, page 488
36lbid, page 491-492



7

1) (Effectiveness)
(Reliable) (Fingerprint)
(Less than probable

cause)

2)
3) 411 .,
(Protects Suspect' Privacy)
n Magistrate
41.1
(State Law) Federal Law

411 9
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—_—)

41.1
(FederalLaw)l

41.1 1 fifm

2.1.3
5 'The Fifth Amendment"

(Self - incrimination)

31

5 The Fifth Amendment

5 (The Fifth Amendment)
The Fifth Amendment

37 , 1

N : ), 28,
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The Fifth Amendment

3 Schmerber V. California. (1966) 384 US 757
' 5 The Fifth
Amendment
(Testimonial or Communicative Evidence(
(Physical Examination)

(Test)
, (Right of Self Incrimination)
( R.v. Tomaso
1989) Schmerber V. Califonia3d 4
" , The Fifth Amendment
Due Process '
10 '

DNA Data Bank

38384 . 757,86 s.ct 1826,16 L.Ed.2d.908 (1966)
3bid.
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214 J0
Due process

Due Process

Schmerber V.California ( ) State V. Biddings Breithaupt V.
Abram Rochin V.California

Due Process

(Fairness)

Due Process

40Pearsall Anthony, "DNA Printing The Unexamined witness in Criminal Trials,"
California Law review V 78(1989 ). 670



8l

2.14.1 0
(DNA Printing for the Indegent Defendant)

200-300 $
(Fairness.)
(Fairness) Due Process
Ake V. Oklahoma (1985)
Ake
Ake
Ake
Little V. Streater
Due  Process
(Blood Test) |
Ake V. Oklahoma Little v. Streater

"Tire  Constitutional right of Indigent
n

defendants to free "Expert Service™ in order to preserve their right to a fair trial"

Expert Service

v

4'Ibid, page 677
421bid, page 678



2.14.2
(Right of sharing Information)

(Exclusionary of Evidence)

2123

(Preservation of Sample material of Retesting)

(Retest)

431bid
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(Due Process)
The Exclusionary Rule

The Fourth and The Fifth Amendment

44Federico G. Ricardo, "The Genetic Witness: DNA Evidence and Canada's
Criminal Law,” Criminal Law QuarTerv 33 (1990-1991) : 210-211.



(DNA Analysis Can Exculpate Wrongly accused Suspects)

4,
(DNA Test Can Identify the Remains of Victims of Violent Crimes)

31
(Human Cellular Tissue Sample)
(Right of Self Incrimination)

(Personal Security) (Right to Counsel)
: (Right of Privacy)

311

(Search) (Seizures)

845 "

84

(Every one has the Right to be Secure against  rea sonable Search and Seizure)

451bid.
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(Everyone has the right to life, liberty and Security of the person and the right not
to be deprived there of except in accordance with the principle of fundamental Justice)

' (The Canadian
Charter of Rights and Freedoms) 7 8 '
24(2)

R.v Tomaso 198946

14 1985 Tomaso Frederick Goss
Zion Regional Newcastle MR Goss MRS.Goss
Tomaso ( Concious)
Oshawa Bennett

h Breathalyzer)

Tomaso Geuze
4 (4 CC)

Tomaso

1)
8

2)

T 1

24(2)
(Disreputy) '

46lbid, page 213.



X6

(Unreasonable)

(Violate his Privacy and the Sanctity of his body) 8

24(2) The Exclusionary
Rule

(Right of Self Incrimination)47

R V. Tomaso

(Search) (Seizures)

(PACE)

47lbid, page 214.
48lbid
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Human
Cellular Tissue Sample (Public Interest)
(Balance) (Individual Interest)
(Right of Self Incrimination)
(Right of Privacy) (Fairness)
Due Process

3.12
Human Cellular Tissue Sample
R.v. Legeredd Legere
4
Turgeon ¢ , ,
" Legere
Legere
6 Turgeon
Legere

Legere

491bid page 215.
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(Search Warrant)

R V. Alderton (1985) .

R.v Alderton (1985), 17 c.c.c.(3d) 204.49 OR.(2d) 257,44 C.R.(3d) 254
(Ont C.A.)%0 Ontario

Alderton Ashton
Alderton
Alderton

Federico G Ricardo

501bid, page 217.
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"Person” 7 (Everyone has the right to life, liberty and

Security of the person..)

(Opinion Rule)

R V. Tomaso, R.v. legere R V. Alderton
"Human  Cellular
Tissue Sample” (DNA

Deoxyribonucleic acid)

Human Cellular Tissue Sample

Genetic Sample (

4.1 ' ; Genetic Sample

Genetic  Sample
(Search and Seizures)



0

Genetic Sample

411 Genetic Sample

Genetic Sample

o

4.1.2 Genetic Sampie
1 Taking Sample Without Consent lleforc Arrest
413 Genetic SamPle

_ (Taking__Sample__Without
Consent  After Arrenst]
Genetic Sample

5,Mcleod Neil , abtaining Samples for DNA Analysis, Australia Law Joumal 65
(June 1991) page 533



Genetic Sample
1) (To Search detainees)

2)
(Securing Particular for The identification of
Detainee without Consent)

3) (To arrange
for them to examined by registered medical practitioners)52

4131 ' (Search of Detainee's

Person without Consent)

(Relevant evidence)

Dillon V. OBrien and Daviss3 Palies CB

Palies
(Interest of the State)

521bid,page, 534.
53(1887) LR (IR) 20 Ex 300 at 316.
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Clarke V. Baileys

Lindley V. Rutter® Donaldson Lt

N SC N NCRTN

Dillon V. O Brien and Davis, Clarke \V.Bailey Lincley V.

Rutter

(Relevant Evidince) !

Northem ~ Tenitory ~ (Police
Administration Act 1978 . 144), Tasmanian (Criminal Process Act 1976 . 5),

Victoria (Victorian Bill)

. 1984 (PACE)

5/(1993) 33 SR (NSW) 303 at 310.
55(1980) 3 WLR 660 at 665.
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Genetic Sample

4132 ?
(Securing Particular for the Icentification of Detainge \ithout Conentl

(Search and Seizures)

Gengtic Sample

Victoria
) (Voice Recordings) (Hanchwriting
Samples)s/ Queensland, New South Wales ~ Westen Australia
Take... all

%The Crime Act 1958 (vie), 464 k.
57The Criminal Process Act 1976 (TAS) S3,: Police Administration Act 1978
(NT), 146.
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Such particulars as he may be deemed necessary for the identification of such person”
Westemn Australia "All such particular as may think necessary or
desirable for the identification of that person®

Queensland, New

South Wales — Western Australia
estren Australia®

Genetic Sample

4133
(To arrange for them to examine by registered medical practitioners)

(Examine)

) Queensland  The Criminal Code Act 18%
259(3) 6(5) The Criminal Act 1976 (Tasmania)

2)  Northemn Temitory  The Police Admistration Act 1978

1% Q) (Specimen)
(Any Sample of or taken from the hodly)

58The offences Act 1953 (SA) 81 (4).



9  Victoria  The Crimes Bill Propose to Trsat 464 M
Into The Crime Act 1958

4)  New South Wales ~ The Crime Act 1900

3H C
Intimate Examination Non Intimate Examination Intimate
Sample Non
Intimate Sample
Intimate
Examination Non Intimate Examination® |
1 (Search and Seizure)
Genetic Sample
The Fourth  Amendment
2

Genetic Sample
!

5Mcleod Neil, imon Easteal, Ken Reed, DNA Profiling (Australia : Harwood
Academic Publishers, 1991), Page 36.



Intimate Sample

New South Wales
The Police and Criminal Evidence Act 1984

Intimate

%

Non
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5
(Case Law) Pengelly VR (1991) RV Montella
(1992)
Pengelly VR (CA 85/90,23 August 19918 Pengelly
71
4
! (DNA  Fingerprinting)
Pengelly

Pengelly

60Brookbank W.J, "DNA Profiling and informed Consent in  Criminal
Investigations,” New Zeland Law Journal (march 1992) : 125



(Cross examination)

91



R V.Montella (High Court, Dunedin, T 591,13 may 1991)61
Montella 12
(Anal Intercourse)

Smears
Montella Positive
Montella "
Montella
Montella
Williamson 1
(Right of privacy)

GLlbid, page 126

%
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321 (The Opinion Rule)

(

, (Accusatorial system)

1610

(Accusatorial System)

(Inquisitorial - System)

9



62

17

(The Opinion  Rule)

u '

63Adams V.Canon 73 Eng.Rep.117 .15 (KB> 1622) Lord Coke
"It is not satisfactory for a witness to Say, that he thinks or persuded himself.
S
64

100



(uy)
1 i
)
i
(uy)

Guly) |
%) &

101

(Expert)

(Unieliabiliy)

Cvil Law

Gily) (N



Civil  Law

(Relevancy Rule)

(Helpfullness)

(Cross Examination)

!

102



3.2.2 The Frye Test

The Frye Standard

Fryet6

. ]923

(Lie Detector)

The Frye Test
1960 The Frye Test

@9 f. 1013 (O C. Cir 199

103

United States V.



104

The Frye Test
o7
Albany  New York The Frye Test
People V. Bailey®  People V. Wesley®
. 1988
people V. Bailey
Bailey People V
Wesley .(Blood StainBI 1
(
1
The Frye Test The Frye Test United
state V. Frye T.
* (Gain general
acceptance in the particular field) Wesley
67lhid

68140 Mise. 2d 306. 533 N.Y.S. 2d 643 (1988).
69140 Mise. 2d 306, 533 N.Y.S. 20 643 (1988).
Frye statement that “while courts will go a long way in admitting expert
testimany deduce from a well-recognized scientific principle or descovery, the thing from the

deduction is made be sfficiently establish to have gained general acceptance in the particular
field in which it belongg..."
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Lifecodes
Lifacodes
Lifacodes
)
2
Lifacodes
Nearby
Lifecodes
The Frye Test

The Frye TestD

0Time, October 31,1983



People V. Lopez. October 198871

Victor Lopez

3
Y Lopez
Lopez 9 . Lopez
3.22.1
Uinted States v. Porter72

Columbia " General Acceptance :

2

L

2

Kennedy

(Admit of Evidence®

7TIN.Y. Time, Oct. 20, 1988 at page 155
721900 WL 319015

106

The Frye Test

Kennedy

FBI
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(Weight of Evidence)

People V. Lipscomb73 "General Acceptance”

United states V. Porter

. United States V. Porter People V. Lipscomb
The Frye Test
) (The Underlying Principle DNA Fingerprintig)
(Method of calculating the
Statistical probability of a DNA Fingerprinting randomly)

ft
_State V. Pierce 199274 Ohio
(Reliability of DNA Evidence)
United States V. Yee™ Ohio The

Frye Test

73574 N.E. 2d 1345 (11l App ct) Cert, denied, 580 N.E.2d 127 (111 1991)
741499 (Ohio sup. Ct Sept. 2, 1992)
75134 F.R.D. 161 (N.D. Ohio), aff d, 900 F. 2d 26 (6th Cir 1991)
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United States v. Porter. People v. Lipscomb, State v. Pierce,

3.1.2.3 AMccormick's Relevancy Test

The Frye Test :

The Relevancy Test

The Frye Test

McCormick The Federal Rules of Evidence
401 403 70276

Relevancy

1 1 t

Materiality Issue77

T6Petosinelli G. Joseph, "The Admissibility of DNA Typing A new methodology",
The Georgetown Low Journal 79 (December, 1991):317
TTRule 401. Definition of "Relevant Evidence" "Relevant evident" means evidence

having any tendency to make
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, Federal Rule of Evidence
102 '

B ,
Relevancy (Reliability)

Mccormick's Relevancy Test
Relevancy Rule
The Frye Test Relevancy
Arkansas, Delaware. Florioa. Georgia, lowa, Louisiana, Maine, North Carlin, Onio Origon,
South Caroling, Texas ~ Verginai®

The existence of any fact that is of Consequence to the determination of the
action more proable or less probable than it would be without the evidence
M illie 403. Exclusion of Relevant Evidence on Grounds of prejudice. Confusion, or
Waste of time  Although, relevant, evidence may be excluded if its Probative value is
Substantially outweighed by the danger of unfair prejudice. Confusion of the issues, or
misleading the jury, or by considerations of undue delay, waste of time, or needless
presentation of cumulative evidence.

Rule 702. Testimony hy Experts : If Scientific, technical, of other specialized
knowledge will assist the trier of fact to understand the evidence or to determine a fact in
issue, a witness qualified as an expert by knowledge, Skill, experience, training, or education,
may testify thereto in the form of an opinion or otherwise.

79Thomson G. Willium and Simon, "DNA typing : acceptance and weight of the

New Genetic identification test," Virginia Law review 75 (Febuary, 1989) : 53



3.2.3

state 1988

Andrew

Andrew

Lifecodes

1 839,914,540

Lifecodes
Massachusetts

FBI

Lifecodes

8lAnthony pearsal. " DNA Printing :

California Law review 77 (May, 1989) : 691

110

The Relevancy Rule Andrew V

Florida
Relevancy Rule

1987 Tommie Lee Andrew

Lifecodes80
Andrew Dr. Michael Baird
Andrew
Andrew
3 2

Lifecodes

The Unexamined "witness" incriminai trials"



(Gel)

Florida

Florida

(Opinion)

Anderw

Gel electrophoresis

Lifecodes

Relevancy

(Geneties)

Andrew

SPENCER V;, COMMONWEALTH, 19892

s, The Florida Evidence Code State:

Virginia

22

111

10

a

If scientific, technical, or other specialized Knowledge will assist the trier of fact
in understanding the evidence or indeterminning a fact in Issue, a witness qualifiecd as an
expert by knowledpe. skill, experience, training, or education may testify about it in the form
of an opinion-Blair <. thomas. "Comment Development in the admissibility of DNA
Fingerprint Evidence, “Virginia Law Review 76 (May, 1990) 859 - 860

&238 Va.21b, 219, 384 SE2d 77, 776 1989,



Lifecodes

Lifecodes
Spencer

Spencer 1 10

Jeffrey Everhart Spencer

Spencer

Spencer

135

Spencer

Spencer

Spencer

Verginia

83The experts named in the court's opinion were Dr.Michael Baird, Manager of

Paternity and Forensic Testting at Lifecodes Coperation (gualified in the fields of molecular

biology and genetics), Dr.Kenneth Kidd. Professor of Human Genetics at Yale University

(gualified in the fields of molecular biology and human population genetics). Dr.Kevin c.

McElfresh, Manager and Supervisor of the foresic and paternity laboratories at Lifecodes

Corporation (gualified in the fields of molecular and population genetics), and Dr.Richaro

Roberts. Assistant Director of the Cold Spring Harbor Laboratory (gualified in the fields of

molacular biology).



Lifecodes (Scientific
Community)

Endorse)

2) RFLP

Lifecodes

False Positive Identification

Andrew V. State
People V. Wesley

Andrew Wesley



3.2.4 The Reliability Requirement

' The Frye test The Relevancy Rule

(Result Reliability)
(Weight of Evidence) (Admitsibility)

(Underlying Principle of DNA Fingerprinting)
(Scientific Reliability) :

(Reliability)

t The Frye Test The Relevancy
Rule The Reliability Requirement !

3.24.1

i Lifecodes (Lefecodes Corporation)



Lifcodes
RFLP (Restrigtion fragment Lenght of polymorphism)
The "DNA Print" (Match)

(DNA Prob)
4 (Statistical
Probability) 1 50

Lifecodes 400
2000
22
1988 198984

2. Cellmark (Cellmark Diagnostics Corporation)

Cellmark "DNA Fingerprinting"
Lifecode RFLP Cellmark
DNA Probe Multi-locus probe
Dr Alec Jeffreys — 15
8
20
Regina V. Pitchfork86

84Thompson c. Willium and Ford Simon, "DNA Typing : Acceptance and weight
of the new genetic Identification test" at page 49

&lbid

86 54



Cellmark

7 ' New York, Maryland. Colorado, Virginia, North Corolina, Wisconsin
Florida8r
3. Cetus (Corporation)
Cetus
Lifecodes
Cellmark 1985 Saiki Cetus
Corporation PCR ( polymerase Chain Reaction)
American Society of Human Genetics Conference !
PCR Cetus "DNA Amplification”
PCR ( RFLP) RFLP
Lifecodes Cellmark Southern blot analysis
: Southern blot analysis PCR
Cetus
‘ 8
PCR !

87Address by Robin . Cotton. Research Laboratory Manager for Cellmark
Diagnostics Corporation at the Semiannual Semina of the Cal. Ass’n of Criminalists

88 ;
PCR Technology ( ! ; ) 152.



PCR

PCR
PCR
PCR Cetus

1979 Gray Dotson8

1985 Webb
Dotson
' . .1988
Jeffreys

Cellmark Dotson

Cetus PCR

[linois

Gray 00 0
(Reliability) :

lllinois

3.24.2

(Reliability

8New Yrok Times, October 25, 1988: 20
90545 N.Y.S. 2d 985 (N.Y. Sup. Ct.1989).

1

PCR

Cathleen Crowd Webb

Dr
Gray Dotson
RFLP

Cetus
PCR ,

Cetus

The Frye Test

People V. Castro 19899

Requirment)

Reliability



The Frye test

5 1987 Joseph Castro
20 ' 2
Castro
2
L Castro
(Exclusion test)
2. (Inclusion test)

The Frye test

Gerald
Sheindlin 3

(Reliable)

1 2 The Frye test

The Frye Test  Relevancy Rule



(Weight of Evidence)
! (Admissibility)

(Paternalism)*

‘ a
The  Frye test
(Reliability)

¥ Paternalism !

(Liberalism) (Pater Familius)

Lord Devlin

I Paternalism Heart (Liberalism)

9] United State V. Addison 498 p.2d 741,744 (D.c Cir. 1974) : Complex
Scientific evidence may " Assome a posture of mystic infallibility in the eye of a jury
Layman, State V. Schwart2, 447 N.w. 2d 422,428 (Minn. 1989) : in dealing with
complex technology like DNA Testing, We remain Convinced that Juries in Criminal Case

may give undue Weight and deference to the evidence
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The
Exclusion test The Inclusion test 5 5
* 5,000
Lifecodes
( RFLP) 12 1
2 The Frye Test
3 Lifecodes (Reliability)
L The Exclusion test
(Admissible)
Castro
2. The Inclusion test
(Inadmissible) ' DNA probe
(Contaminate)
(Unreliable) '
Castro
people V. Castro
United States v.two Bulls®
The Frye Test Reliability
Requirment
The Frye Test
(Result
Reliability) (Admissibility)

9



State V. Schwart 198993

Minnesota

Minnesota
(Result Reliability)
(Admissibility)

Caldwell V. State 1990%

Georgia

people V. Castro State V. Schwart
Commonwealth V. Curin 1991%

Massachusetts
People V. Castro

V. Two Bulls

f
Reliability)

93447 N.W. 2d 422 (Minn 1989) (en bance)
94393 S.E. 2d 436 (Ga 1990)
95565 N.E. 2d 440 (Mass 1991)

Uinted States

(Result
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RELIABILITY THE RELEVANCY RTn.F.

United States V. Downing 1985
The Relevancy Rule I Reliability Requirement

Relevancy Rule

! ' (Relevant Evidence)

Reliability

Reliability I Relevancy Rule

The Relevancy Rule

' The
Federal Rule 403
The Frye Test
! The Reliability Requirment
Reliability Requirement The Relevancy Rule
United States V. Downing The Frye Test People V.

Castro

® 753 F.20 1224, 1238 (3rd Cir 1985)



People
V Castro Reliability Requirement

United States V. Downing
Reliability Requirement

UNITED STATES V .TAKOBETZ 1992*
United  States
The Relevancy Rule
(General
Acceptance in Scientific Particular Feild)
(The Underlying Theory and Protocals of DNA Testing)

(Result  Reliability)
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United States V. Downing

STATE V. BROWN 19919
The Relevancy Rule
The lowa Rule
The Federal
Rule of Evidence 401, 702, 703
403 !

The Frye Test

(General Acceptance)

0N, . 2 30 (lowa 1991)
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The Relevancy Rule

DAUBERT V, MERREL DOW PHARMA CEUTICAL. Inc 8

1993 (June, 28, 1993) United
States
The Federal Rule of Evidence 702
The Frye Test 102
702 The Relevancy Rule The Reliability
RequirmentT|
Preliminary Question 104 The Federal Rule of Evidence
Preliminary Question
Prelimination

125L. Ed. 2d 469 (1993)

According to Daubert, before Scientific Expert Testimony can be admitted, The trial
court must conclude, under Federal Rule of Evidence 104 (a) that the propose testimony
constitutes (1) Scientific Knowledge that (2) will assist the jury to understand or determine a
fact in issue
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702
Blackmun
yd 10
(1)
(2) '
(3)
(4)

UNITED STATES V. MARTINEZ 1993 1

Daubert V.  Merrel  Dow

Pharmaceuticals Inc.

AScientific Knowledge ; An inference or assertion must be derived by the scientific

method
In order to assess the Reliability of novel Scientific evidence under Rule 702, the

court instructed court to look at (1) Whether the scientific knowledge being presented has
been tested or whether it underlying theory can be falsified (2) Whether it has been subject to
peer review and publication; What the techniques known tate of error is ; and (4) Whether the
tecnique is generaly accepted in the relevant community

1003 F 3d 1191 (8 th Cir 1993)
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3.2.5 ' !

f-TTIDITION ACCEPTANCE : DNA THEORY TECHNOLOGY : DNA POPULATION
FREQUENCY DATA)

The Office of Technology Assessment of the United States
Congress (OTA) The National Reserch Council (NRC)

RFLP
. 1992
(DNA
Population Frequency Data) National Reserch Council
1

The Relevancy Rule

The Frye Test

Kramer R, Stephen. "Admissibility of DNA Statistical Data, "California Western
Law Review 30 (1993) 162



128

(FEDERAL COURTS)
United States V. Jakobetz United States
(DNA Population Frequency Data)
The Relevancy Rule

UNITED STATES V. VI.K
The Frye
Test FBI

(STATE COURT)
STATE V. BLAIR 104

Ohio NRC

(DNA Statistical Evidence Admissibility)

STATE V. PIERCE
Ohio '

134FR.D 161 (N.D. Ohio 1991)
592N.E. 2d 854 (Ohio Ct. App, 1993)
597 N.E. 2d 107 (Ohio 1992)
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KELLY V. STATE 1992

Texas
The
Relevancy Rule The Reliability Standard
SPRING V. STATE 993107
Whoming The Daubert Relevancy Standard

2.2 THE FRYE TEST
COMMONWEALTH V. (T RMN 1991

Massachusetts
The Frye Test

842 . . 2d 568 (Tex Crime App. 1992)
No 92-162. 1993 WL 362357 (Who Sept 21, 1993)

Daubert V. Merrel Dow Pharmaceutical, Ine
565 N.E. 2d 440 (Mass 1991)



Multiplication Rule

Massachusetts Commonwealth V. Gomes
Multiplication ~ Rule

1] (Subpopulations)

Multiplication Rule

COMMONWEALTH V. LANLGAN 992
Massachusetts
Magistrate

United States V. Yee

STATE V. SCHWARTZ 198Q1

Minnesota

Minnesota

526 N.E. 2d 1270 (Mass 1988) (Using Probability Data For genetic markers found
in blood stain
11596 N.E. 2d 311 (Mass. 1992)
112 447 N.w. 2d, 422, 424, 428-29 (Minn, 1989)
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