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Article XXII : Consultations

L Each contracting party shall accord sympathetic consideration to and shall afford
adequate opportunity for consultation regarding such representations as may be
made by another contracting party with respect to and matter affecting the operation

of this Agreement.

2. The CONTRACTING PARTIES may, at the request of a contracting party, consult
with any contracting party or parties in respect of any matter for with it has not been

possible to find a satisfactory solution through consultation under paragraph 1

Article XXIII : Nullification or Impairment

L If any contracting party should consider that any benefit accruing to it directly
or indirectly under this Agreement is being nullified or impaired or that the
attainment of any objective of the Agreement is being impeded as the result of

(@ the failure of another contracting party to carry out its obligations under the
Agreement lor
(b) the application by another contracting party of any measure, whether or not
it conflicts with the provisions of this Agreement, or
(c) the existence of any other-situation,
the contracting party may, with a view to the satisfactory adjustment of the matter,
make written representations or proposals to the other contracting party or parties
which it considers to be concerned. Any contracting party this approached shall

give sympathetic consideration to the representative or proposals made to it.
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if no satisfactory adjustment is effected between contracting parties concerned
within a reasonable time, or if the difficulty is of the type described in paragraph 1(c)
of this Article, the matter may be referred to the CONTRACTING PARTIES. The
CONTRACTING PARTIES shall promptly investigate any matter so referred to them
and shall make appropriate recommendations to the contracting parties which they
consider to be concerned, or give a ruling on the matter, as appropriate. The
CONTRACTING PARTIES may consult with contracting parties with the Economic
and Social Council of the United Nations and with any appropriate inter-
governmental organization in case where they consider such consultation
necessary. Ifthe CONTRACTING PARTIES consider that circumstances are serious
enough to justify such action, they may authorize a contracting party or parties of
such concessions or other obligations under this Agreement as they determine to be
appropriate in the circumstances. If the application to any other contracting party or
party of any concession or other obligation is in fact suspended, that contracting
party shall then be free, not later than 60 days after such action is taken, to give
written notice to the Executive Secretary to the CONTRACTING PARTIES of its
intention to withdraw from this Agreement and such withdrawal shall take effect

upon the sixtieth day following the day on which such notice is received by him.



GATT, Article XXXVI : Principles and Objectives

1. The contracting parties,

(@ recalling that the basic objective of this Agreement include the raising
of standards of living and the progressive development of the economies of all
contracting, and considering that the attainment of these objectives is particularly
urgent for less-developed contracting parties;

(b) considering the export earnings of the less-developed contracting
parties can play a vital part in their economic development and that the extent of this
contribution depends on the prices paid by the less-developed contracting parties for
essential import, the volume of their exports, and the prices received for these
exports;

(¢) noting, that there is a wide gap between standards of living in less-
developed countries and in other countries;

(d) recognizing that individual and joint action is essential to further the
development of the economies of less-developed contracting parties and to bring

about a rapid advance in ihe standards of living in these countries;

(e) recognizing that international trade as a means of achieving economic
and social advancement should be governed by such rules and procedures and
measures in conformity with such rules and procedures-as are consistent with the
objectives set forth in this Article;

(® noting that the CONTRACTING PARTIES may enable less-developed
contracting parties to use special measures to promote their trade and development;
agree as follows.

2. There is need for a rapid and sustained expansion of the expert

earnings of the less-developed contracting parties.



3. There is need for positive efforts designed to ensure that less-
developed contracting parties secure a share in the growth in inter national trade
commensurate with the needs of their economic development

4, Given the continued dependence of many less-developed contracting
parties on the exportation of a limited range of primary products, there is need to
provide in the largest possible measure more favourable and acceptable conditions
of access to world markets for these products, and wherever appropriate to devise

measures designed to stabilize and improve conditions of world markets in these

products, including in particular measures designed to attain stable, equitable and
remunerative prices, thus permitting an expansion of world Trade and demand and a
dynamic and steady growth of the real export earnings of these countries so as to
provide them with expanding resources for their economic development.

5. The rapid expansion of the economies of the less-developed
contracting parties will be facilitated by a diversification of the structure of their
economies and the avoidance of and excessive dependence on the export of primary
products. There is, therefore, need for increased access in the largest possible
measure to markets under favourable conditions for processed and manufactured
products currently or potentially of particular export interest to less-developed
contracting parties.

6. Because of the chronic deficiency in the export proceeds and other
foreign exchange earnings of less-developed contracting parties, there are impartant
interrelationship between trade and financial assistance to development. There is,
therefore, need for close and continuing collaboration between the CONTRACTING
PARTIES and the international lending agencies so that they can contribute most
effectively to alleviating the burdens these less-developed contracting parties

assume in the interest of their economic development.
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7. There is need for appropriate collaboration between the CONTRACTING
PARTIES, other intergovernmental bodies and the organs and
agencies of the United Nations system, whose activities relate to the trade and
economic development of less-developed countries.

8. The developed contracting parties do not expect reciprocity for
commitment made by them in trade negotiations to reduce of remove tariffs and
other barriers to the trade of less-developed contracting parties.

9. The adoption of measures to give effect to these principles and objectives
shall be a matter of conscious and purposeful effort on the part of the contracting

parties both individually and jointly.

GATT, Article XXXVII' : Commitments
1 .The developed contracting parties shall to the fullest extent possible that is,
except when compelling reasons, which may include legal reasons, make it

impossible-give effect to the following provisions:

(@ accord high priority to the reduction and elimination of barriers to
products currently or potentially of particular export interest to less-developed
contracting parties, including customs duties and other restrictions which differentiate
unreasonably between such products in their primary and in their processed forms;

(b) refrain from introducting, or increasing the incidence of, customs duties
or non-import barriers on products currently or potentially of particular export interest
to less-developed contracting parties ; and

(¢) () refrain from imposing new fiscal measures, and

(i) in any adjustments of fiscal policy accord high priority to the reduction
and elimination of fiscal measure. Which would hamper, or which hamper,
significantly the growth of consumption of primary products, in raw or processed
form, wholly or mainly produced in the territories of less-developed contracting

parties, and which are applied specifically to those products.
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2. (8 Whenever it is considered that effect is not being giver to any of the
provisions of subparagraph (a),(b) or (c) of paragraph 11the matter shall be reported
to the CONTRACTING PARTIES either by the contracting party not so giving effect to
the relevant provisions or by any other interested contracting party

(b)) The CONTRACTINNG PARTIES shall if requested so to do by any
interested contracting party, and without prejudice to any bilateral consultations that
may be undertaken, consult with the contracting party concerned and all interested
contracting parties with respect to the matter with a view to reaching solutions
satisfactory to all contracting parties concerned in order to further the objectives set
forth in Article XXXVI. the course of these consultations, the reasons given in
cases where effect was not being given to the provisions of subparagraph (a),(b) or
(c) of paragraph 1 shall be examined.

(i) As the implementation of the provisions of subparagraph (a),(b) or (c)
of paragraph 1 by individual contracting parties may in some cases be more readily
achieved where action is taken jointly with other developed contracting parties, such

consultation might, where appropriate, be directed towards this end.

(i) The consultations by the CONTRACTING PARTIES might also, in
appropriate cases, be directed towards agreement on joint action designed to further
the objectives of this Agreement as envisaged in paragraph 1 of Article XXV.

3. The developed contracting parties shall :

@ make every effort, in cases where a government directly or indirectly
determines the resale price of products wholly or mainly produced in the territories of
less-developed contracting parties, to maintain trade margins at equitable levels :

(b) give active consideration to the adoption of other measures
designed to provide greater scope for the development of imports from less-
developed contracting parties and collaborate in appropriate international action to

this end ;



4. Less-developed contracting parties agree to take appropriate action in
implementation of the provisions of Part IV for the benefit of the trade of other less-
developed contracting parties, in so for as such action is consistent with their
individual present and future development, financial and trade needs taking into
account past trade developments as well as the trade interests of less-developed

contracting parties as a whole.

5. the implementation of the commitments set forth in paragraph 1 to 4
each contracting party shall afford to any other interested contracting party or
contracting parties full and prompt opportunity for consultations under the normal
procedures of this Agreement with respect to any matter or difficulty which may arise.

GATT, Article XXXVIII : Joint Action
1. The contracting parties shall collaborate jointly, with the framework of
this Agreement and elsewhere, as appropriate, to further the Objectives
set forth in Article XXXVI.
2. particular, the CONTRACTING PARTIES shall
@ where appropriate, take action, including action through international
arrangement, to provide improved and acceptable conditions of access to world
markets for primary products of particular interest to less-developed contracting
parties and to devise measures designed to stabilize and improve conditions of world
markets in these products including measures designed to attain stable, equitable

and remunerative prices for exports of such products.

(b) seek appropriate collaboration in matters of trade and
development policy with the United Nations and its organs and agencies, including
any institutions that may be created on the basis of recommendations by tne United

Nations Conference on Trade and Development ;
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(c) collaborate analysing the development plans and policies of
individual less-developed contracting parties and in examining trade aid relationships
with a view to devising concrete measures to promote the development of export
potential and to facilitate access to export markets for the products of the industries
thus developed and, in this connection, seek appropriate collaboration with
governments and international organizations, and in particular with organizations
having competence in relation to financial assistance for economic developments, in
systematic studies of trade and aid relationships in individual less-developed
contracting parties aimed at obtaining a clear analysis of export potential, market
prospects and any further action that may be required;

(d) keep under continuous review the development of world trade
with special reference to the rate of growth of the trade of less-developed contracting
parties and make such recommendations to contracting parties as may, in the

circumstances, be deemed appropriate ;

(e) collaborate in seeking feasible methods to expand trade for the
purpose of economic development, through international harmonization and
adjustment of national policies and regulations, through technical and commercial
standards affecting production, transportation and marketing and through export
promotion by the establishment of facilities for the increased flow of trade information
and the development of market research and

(H  establish such institutional arrangements as may be necessary
to further the objectives set forth in Article XXXVI and to give effect to the provision of

this Part.



Members hereby agree as follows:
Article 1
Coverage and Application

1 The rules and procedures of this Understanding shall apply to disputes
brought pursuant to the consultation and dispute settlement provisions of the
agreements listed in Appendix 1to this Understanding (referred to in this Under-
standing as the "covered agreements™). The rules and procedures of this Under-
standing shall also apply to consultations and the settlement of disputes between
Members concerning their rights and obligations under the provisions of the
Agreement Establishing the World Trade Organization (referred to in this Under-
standing as the "WTO Agreement”) and of this Understanding taken in isolation
or in combination with any other covered agreement.

2. The rules and procedures of this Understanding shall apply subject to such
special or additional rules and procedures on dispute settlement contained in the
covered agreements as are identified in Appendix 2 to this Understanding. T0 the
extent that there is a difference between the rules and procedures of this Under-
standing and the special or additional rules and procedures set forth in Appen-
dix 2. the special or additional rules and procedures in Appendix 2 shall prevail.
In disputes involving rules and procedures under more than one covered agree-
ment, if there is a conflict between special or additional rules and procedures of
such agreements under review, and where the parties to the dispute cannot agree
on rules and procedures within 20 days of the establishment of the panel, the
Chairman of the Dispute Settlement Body provided for in paragraph 1 of Article
2 (referred to in this Understanding as the "DSB"), in consultation with the
parties to the dispute, shall determine the rules and procedures to be followed
within 10 days after a request by either Member. The Chairman shall be guided
by the principle that special or additional rules and procedures should be used
where possible, and the rules and procedures set out in this Understanding
should be used to the extent necessary to avoid conflict.
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Article 2
Administration

L The Dispute Settlement Body is hereby established to administer these
rules and procedures and, except a? otherwise provided in a covered agreement,
the consultation and dispute settlement provisions of the covered agreements.
Accordingly, the DSB shall have the authority to establish panels, adopt panel
and Appellate Body reports, maintain surveillance of implementation of rulings
and recommendations, and authorize suspension of concessions and other obliga-
tions under the covered agreements. With respect to disputes arising under a
covered agreement which is a Plurilateral Trade Agreement, the term "Member"
as used herein shall refer only to those Members that are parties to the relevant
Plurilateral Trade Agreement, Where the DSB administers the dispute settlement
provisions of a Plurilateral Trade Agreement, only those Members that are
parties to that Agreement may participate in decisions or actions taken by the
DSB with respect to that dispute.

2. The DSB shall inform the relevant WTO Councils and Committees of any
developments in disputes related to provisions of the respective covered agree-
ments.

3, The DSB shall meet as often as necessary to carry out its functions within
the time-frames provided in this Understanding.

4. Where the rules and procedures of this Understanding provide for the DSB
to take a decision, it shall do so by consensus.1

Article 3
General Provisions

L Members affirm their adherence to the principles for the management of
disputes heretofore applied under Articies XXII and XX of GATT 1947, and
the rules and procedures as further elaborated and modified herein.

2. The dispute settlement system of the WTO s a central element in provid-
ing security and predictability to the multilateral trading system. The Members
recognize that it serves to preserve the rights and obligations of Members under
the covered agreements, and to clarify the existing provisions of those agree-
ments in accordance with customary rules of interpretation of public international
law. Recommendations and rulings of the DSB cannot add to or diminish the
rights and obligations provided in the covered agreements.

1 The DSB shall be deemed to have decided by consensus on a matter submitted for its consideration,
if no Member, present at the meeting of (he DSB when the decision is taken, formally objects to the
proposed decision.
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3 The prompt settlement of situations in which a Member considers that any
benefits accruing to it directly or indirectly under the covered agreements are
being impaired by measures taken by another Member is essential to the effec-
tive functioning of the WTO and the maintenance of a proper balance bhetween
the rights and obligations of Members.

4, Recommendations or rulings made by the DSB shall be aimed at achiev-
ing a satisfactory settlement of the matter in accordance with the rights and
obligations under this Understanding and under the covered agreements.

5. All solutions to matters formally raised under the consultation and dispute
settlement provisions of the covered agreements, including arbitration awards,
shall be'consistent with those agreements and shall not nullify or impair benefits
accruing to any Member under those agreements, nor impede the attainment of
any objective of those agreements.

6. Mutually agreed solutions to matters formally raised under the consulta-
tion and dispute settlement provisions of the covered agreements shall be notified
to the DSB and the relevant Councils and Committees, where any Member may
raise any point relating thereto.

1. Before bringing a case, a Member shall exercise its judgement as to
whether action under these procedures would be fruitful. The aim of the dispute
settlement mechanism is to secure a positive solution to a dispute. A solution
mutually acceptable to the parties to a dispute and consistent with the covered
agreements is clearly to be preferred. In the absence of a mutually agreed sol-
ution, the first objective of tire dispute settlement mechanism is usually to secure
the withdrawal of the measures concerned if these are found to be inconsistent
with the provisions of any of the covered agreements. The provision of compen-
sation should be resorted to only if the immediate withdrawal of the measure is
impracticable and as a temporary measure pending the withdrawal of the
measure which is inconsistent with a covered agreement. The last resort which
this Understanding provides to the Member invoking the dispute settlement
procedures is the possibility of suspending the application of concessions or
other obligations under the covered agreements on a discriminatory basis vis-a-
vis the other Member, subject to authorization by the DSB of such measures.

8. In cases where there is an infringement of the obligations assumed under
a covered agreement, the action is considered prima facie to constitute a case of
nullification or impairment. This means that there is normally a presumption that
a breach of the rules has an adverse impact on other Members parties to that
covered agreement, and in such cases, it shall be up to the Member against
whom the complaint has been brought to rebut the charge.

9, The provisions of this Understanding are without prejudice to the rights
of Members to seek authoritative interpretation of provisions of a covered agree-
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ment through decision-making under the WTO Agreement or a covered agree-
ment which is a Plurilateral Trade Agreement.

10. It is understood that requests for conciliation and the use of the dispute
settlement procedures should not be intended or considered as contentious acts
and that, if a dispute arises, all Members will engage in these procedures in good
faith in an effort to resolve the dispute. It is also understood that complaints and
counter-complaints in regard to distinct matters should not be linked.

11, This Understanding shall be applied only with respect to new requests for
consultations under the consultation provisions of the covered agreements made
on or after the date of entry into force of the WTO Agreement. With respect to
disputes for which the request for consultations was made under GATT 1947 or
under any other predecessor agreement to the covered agreements before the date
of entry into force of the WTO Agreement, the relevant dispute settlement rules
and procedures in effect immediately prior to the date of entry into force of the
WTO Agreement shall continue to apply.2

12.  Notwithstanding paragraph 11, if a complaint based on any of the covered
agreements is brought oy a developing country Member against a developed
country Member, the complaining party shall have the right to invoke, as an
alternative to the provisions contained in Articles 4, 5, 6 and 12 of this Under-
standing, the corresponding provisions of the Decision of 5 April 1966 (BISD
145/18), except that where the Panel considers that the time-frame provided for
in paragraph 7 of that Decision is insufficient to provide its report and with the
agreement of the complaining party, that time-frame may be extended. To the
extent that there is a difference between the rules and procedures of Articles 4,
5, 6 and 12 and the corresponding rules and procedures of the Decision, the
latter shall prevail.

Article 4
Consultations

L Members affirm their resolve to strengthen and improve the effectiveness
of the consultation procedures employed by Members.

2. Each Member undertakes to accord sympatheticiconsideratiorf to and
afford adequate opportunity for consultation regarding any representations made

2 This paragraph shall also be applied to disputes on which panel reports have not been adopted or fully
implemented.
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by another Member concerning measures affecting the operation of any covered
agreement taken within the territory of the former.3

3. If a request for consultations is made pursuant to a covered agreement, the
Member to which the request is made shall, unless otherwise mutually agreed,
reply to the request within 10 days after the date of its receipt and shall enter
into consultations in good faith within a period of no more than 30 days after the
date of receipt of the request, with a view to reaching a mutually satisfactory
solution. If the Member does not respond within 10 days after the date of receipt
of the request, or does not enter into consultations within a period of no more
than 30 days, or period otherwise mutually agreed, after the date of receipt of
the request, then the Member that requested the holding of consultations may
proceed directly to request the establishment of a panel.

4, All such requests for consultations shall be notified to the DSB and the
relevant Councils and Committees by the Member which requests consultations.
Any request for consultations shall be submitted in writing and shall give the
reasons for the request, including identification of the measures at issue and an
indication of the legal basis for the complaint.

. In the course of consultations in accordance with the provisions of a
covered agreement, before resorting to further action under this Understanding,
Members should attempt to obtain satisfactory adjustment of the matter.

6. Consultations shall be confidential, and without prejudice to the rights of
any Member in any further proceedings.

1. If the consultations fail to settle a dispute within 60 days after the date of
receipt of the request for consultations, the complaining party may request the
establishment of a panel. The complaining party may request a panel during the
60-day period if the consulting parties jointly consider that consultations have
failed to settle the dispute.

8. In cases of urgency, including those which concern perishable goods,
Members shall enter into consultations within a period of no more than 10 days
after the date of receipt of the request If the consultations have failed to settle
the dispute within a period of 20 days after the date of receipt of the request the
complaining party may request the establishment of a panel.

9. In cases of urgency, including those which concern perishable goods, the
parties to the dispute, panels and the Appellate Body shall make every effort to
accelerate the proceedings to the gieatest extent possible.

Where ihc provisions of any other covered agreement concerning measures taken by regional or local
governments or authorities within the territory of a Member contain provisions different from the provi-
sions of this paragraph, the provisions of such other covered agreement shall prevail.



228

10.  During consultations Members should give special attention to the particu-
lar problems and interests of developing country Members.

11. Whenever a Member other than the consulting Members considers that it
has a substantial trade interest in consultations being held pursuant to paragraph
1 of Article XXI1 of GATT 1994, paragraph 1 of Article XXII of GATS, or the
corresponding provisions in other covered agreements4, such Member may notify
the consulting Members and the DSB, within 10 days after the date of the circu-
lation of the request for consultations under said Article, of its desire to be
joined in the consultations. Such Member shall be joined in the consultations,
provided-that the Member to which the request for consultations was addressed
agrees that the claim of substantial interest is well-founded. In that event they
shall so inform the DSB. If the request to be joined in the consultations is not
accepted, the applicant Member shall be free to request consultations under
paragraph 1 of Article XXI1 or paragraph 1 of Article XXIIl of GATT 1994,
paragraph 1 of Article XXI1I or paragraph 1 of Article XXIIl of GATS, or the
corresponding provisions in other covered agreements.

Article 5

Good O ffices, Conciliation and M ediation

1 Good offices, conciliation and mediation are procedures that are under-
taken voluntarily if the parties to the dispute so agree.

2. Proceedings involving good offices, conciliation and mediation, and in
particular positions taken by the parties to the dispute during these proceedings,
shall be confidential, and without prejudice to the rights of either party in any
further proceedings under these procedures.

3. Good offices, conciliation or mediation may be requested at any time by
any party to a dispute. They may begin at any time and be terminated at any
time. Once procedures for good offices, conciliation or mediation are terminated,

* The corresponding consultation provisions in the covered agreements arc listed hereunder:

Agreement on Agriculture, Article 19: Agreement on the Application of Sanitary and Phytosanitary
Measures, paragraph 1 of Article 11: Agreement on Textiles and Clothing, paragraph 4 of Article 8:
Agreement on Technical Barriers to Trade, paragraph 1 of Article 14: Agreement on Trade-Related
Investment Measures, Article 8: Agreement on Implementation of Article VI of GATT 1994, paragraph
2 of Article 17: Agreement on Implementation of Article VII of GATT 1994, paragraph 2 of Article 19:
Agreement on Preshipment Inspection, Article 7: Agreement on Rules of Origin, Article 7: Agreement on
Import Licensing Procedures, Article 6: Agreement on Subsidies and Countervailing Measures, Article 30:
Agreement on Safeguards, Article 14: Agreement on Trade-Related Aspects of Intellectual Property Rights,
Article 64.1; and any corresponding consultation provisions in Plurilateral Trade Agreements as determined
by the competent bodies of each Agreement and as notified to the DSB.
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a complaining party may then proceed with a request for the establishment of a
panel.

4. When good offices, conciliation or mediation are entered into within 60
days after the date of receipt of a request for consultations, the complaining party
must allow a period of 60 days after the date of receipt of the request for consul-
tations before requesting the establishment of a panel. The complaining party
may request the establishment of a panel during the 60-day period if the parties
to the dispute jointly consider that the good offices, conciliation or mediation
process has failed to settle the dispute.

5. If the parties to a dispute agree, procedures for good offices, conciliation
or mediation may continue while the panel process proceeds.

6. The Director-General may, acting in an ex officio capacity, offer good
offices, conciliation or mediation with the view to assisting Members to settle
a dispute.

Article 6

Establishm ent of Panels

1 If the complaining party so requests, a panel shall be established at the
latest at the DSB meeting following that at which the request first appears as an
item on the DSB’s agenda, unless at that meeting the DSB decides by consensus
not to establish a panel.5

2. The request for the establishment of a panel shall be made in writing. It
shall indicate whether consultations were held, identify the specific measures at
issue and provide a brief summary of the legal basis of the complaint sufficient
to present the problem clearly. In case the applicant requests the establishment
of a panel with other than standard terms of reference, the written request shall
include the proposed text of special terms of reference.

Article 7
Term s of Reference of Panels

1 Panels shall have the following terms of reference unless the parties to the
dispute agree otherwise within 20 days from the establishment of the panel:

"To examine, in the light of the relevant provisions in (name of the
covered agreement(s) cited by the parties to the dispute), the matter
referred to the DSB by (name of party) in document ... and to make such

5 If the complaining party so requests, a meeting of the DSB shall be convened for this purpose within
15 days of the request, provided that at least 10 days' advance notice of the meeting is given.
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findings as will assist the DSB in making the recommendations or in
giving the rulings provided for in that/those agreement(s)."

2. Panels shall address the relevant provisions in any covered agreement or
agreements cited by the parties to the dispute.

3. In establishing a panel, the DSB may authorize its Chairman to draw up
the terms of reference of the panel in consultation with the parties to the dispute,
subject to the provisions of paragraph 1 The terms of reference thus drawn up
shall be circulated to all Members If other than standard terms of reference are
agreed upon, any Member may raise any point relating thereto in the DSB.

Article 8

Com position of Panels

1 Panels shall be composed of well-qualified governmental and/or non-
governmental individuals, including persons who have served on or presented a
case to a panel, served as a representative of a Member or of a contracting party
to GATT 1947 or as a representative to the Council or Committee of any
covered agreement or its predecessor agreement, or in the Secretariat, taught or
published on international trade law or policy, or served as a senior trade policy
official of a Member.

2. Panel members should be selected with a view to ensuring the indepen-
dence of the members, a sufficiently diverse background and a wide spectrum
of experience.

3. Citizens of Members whose governments6 are parties to the dispute or
third parties as defined in paragraph 2 of Article 10 shall not serve on a panel
concerned with that dispute, unless the parties to the dispute agree otherwise.

4. To assist in the selection of panelists, the Secretariat shall maintain an
indicative list of governmental and non-govemmental individuals possessing the
qualifications outlined in paragraph 1, from which panelists may be drawn as
appropriate. That list shall include the roster of non-govemmental panelists
established on 30 November 1984 (BISD 31 /9), and other rosters and indicative
lists established under any of the covered agreements, and shall retain the names
of persons on those rosters and indicative lists at the time of entry into force of
the WTO Agreement. Members may periodically suggest names of governmental
and non-govemmental individuals for inclusion on the indicative list, providing
relevant information on their knowledge of international trade and of the sectors
or subject matter of the covered agreements, and those names shall be added to

6 11 the case where customs unions or common markets arc panics to a dispute, this provision applies
to citizens of all member countries of the customs unions or common markets.
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the list upon approval by the DSB. For each of the individuals on the list, the
list shall indicate specific areas of experience or expertise of the individuals in
the sectors or subject matter of the covered agreements.

5. Panels shall be composed of three panelists unless the parties to the dis-
pute agree, within 10 days from the establishment of the panel, to a panel com-
posed of five panelists. Members shall be informed promptly of the composition
of the panel.

6. The Secretariat shall propose nominations for the panel to the parties to
the dispute. The parties to the dispute shall not oppose nominations except for
compelling reasons. "'

7. If there is no agreement on the panelists within 20 days after the date of
the establishment of a panel, at the request of either party, the Director-General,
in consultation with the Chairman of the DSB and the Chairman of the relevant
Council or Committee, shall determine the composition of the panel by appoint-
ing the panelists whom the Director-General considers most appropriate in
accordance with any relevant special or additional rules or procedures of the
covered agreement or covered agreements which are at issue in the dispute, after
consulting with the parties to the dispute. The Chairman of the DSB shall inform
the Members of the composition of the panel thus formed no later than 10 days
after the date the Chairman receives such a request.

8. Members shall undertake, as a general rule, to permit their officials to
serve as panelists.

9. Panelists shall serve in their individual capacities and not as government
representatives, nor as representatives of any organization. Members shall there-
fore not give them instructions nor seek to influence them as individuals with
regard to matters before a panel.

10.  When adispute is between a developing country Member and a developed
country Member the panel shall, if the developing country Member so requests,
include at least one panelist from a developing country Member.

11.  Panelists’ expenses, including travel and subsistence allowance, shall be
met from the WTO budget in accordance with criteria to be adopted by the
General Council, based on recommendations of the Committee on Budget,
Finance and Administration.

Article 9
Procedures for M ultiple Com plainants

1 Where more than one Member requests the establishment of a panel
related to the same matter, a single panel may be established to examine these
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complaints taking into account the rights of all Members concerned. A single
panel should be established to examine such complaints whenever feasible.

2. The single panel shall organize its examination and present its findings to
the DSB in such a manner that the rights which the parties to the dispute would
have enjoyed had separate panels examined the complaints are in no way
impaired. If one of the parties to the dispute so requests, the panel shall submit
separate reports on the dispute concerned. The written submissions by each of
the complainants shall be made available to the other complainants, and each
complainant shall have the right to be present when any one of the other com-
plainants presents its views to the panel.

3. If more than one panel is established to examine the complaints related
to the same matter, to the greatest extent possible the same persons shall serve
as panelists on each of the separate panels and the timetable for the panel pro-
cess in such disputes shall be harmonized.

Article 10

T hird P arlies

1 The interests of the parties to a dispute and those of other Members under
a covered agreement at issue in the dispute shall be fully taken into account
during the panel process.

2. Any Member having a substantial interest in a matter before a panel and
having notified its interest to the DSB (referred to in this Understanding as a
"third party™) shall have an opportunity to be heard by the panel and to make
written submissions to the panel. These submissions shall also be given to the
parties to the dispute and shall be reflected in the panel report.

3 Third patties shall receive the submissions of the parties to the dispute to
the first meeting of the panel.

4, If a third party considers that a measure already the subject of a panel pro-
ceeding nullifies or impairs benefits accruing to it under any covered agreement,
that Member may have recourse to normal dispute settlement procedures under
this Understanding. Such a dispute shall be referred to the original panel wher-
ever possible.

Article 11

Function of Panels

The function of panels is to assist the DSB in discharging its responsibil-
ities under this Understanding and the covered agreements. Accordingly, a panel
should make an objective assessment of the matter before it, including an objec-
tive assessment of the facts of the case and the applicability of and conformity
with the relevant covered agreements, and make such other findings as will assist
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the DSB in making the recommendations or in giving the rulings provided for
in the covered agreements. Panels should consult regularly with the parties to the

dispute and give them adequate opportunity to develop a mutually satisfactory
solution.

Article 12
Panel Procedures

1 Panels shall follow the Working Procedures in Appendix 3 unless the
panel decides otherwise after consulting the parties to the dispute.

2. Panel procedures should provide sufficient flexibility so as -to ensure high-
quality panel reports, while not unduly delaying the panel process.

3. After consulting the parties to the dispute, the panelists shall, as soon as
practicable and whenever possible within one week after the composition and
terms of reference of the panel have been agreed upon, fix the timetable for the

panel process, taking into account the provisions of paragraph 9 of Article 4, if
relevant.

4, In determining the timetable for the panel process, the panel shall provide
sufficient time for the parties to the dispute to prepare their submissions.

5. Panels should set precise deadlines for written submissions by the parties
and the parties should respect those deadlines.

6. Each party to the dispute shall deposit its written submissions with the
Secretariat for immediate transmission to the panel and to the other party or
parties to the dispute. The complaining party shall submit its first submission in
advance of the responding party’s first submission unless the panel decides, in
fixing the timetable referred to in paragraph 3 and after consultations with the
parties to the dispute, that the parties should submit their first submissions simul-
taneously. When there are sequential arrangements for the deposit of first sub-
missions, the panel shall establish a firm time period for receipt of the respond-

ing party’s submission. Any subsequent written submissions shall be submitted
simultaneously.

7. Where the parties to the dispute have failed to develop a mutually satisfac-
tory solution, the panel shall submit its findings in the form of a written report
to the DSB. In such cases, the report of a panel shall set out the findings of fact,
the applicability of relevant provisions and the basic rationale behind any find-
ings and recommendations that it makes. Where a settlement of the matter
among the parties to the dispute has been found, the report of the panel shall be

confined to a brief description of the case and to reporting that a solution has
been reached.
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8. In order to make the procedures more efficient, the period in which the
pane! shall conduct its examination, from the date that the composition and terms
of reference of the panel have been agreed upon until the date the final report
is issued to the parties to the dispute, shall, as a general rule, not exceed six
months. In cases of urgency, including those relating to perishable goods, the
panel shall aim to issue its report to the parties to the dispute within three
months.

9. When the panel considers that it cannot issue its report within six months,
or within three months in cases of urgency, it shall inform the DSE in writing
of the reasons for the delay together with an estimate of the period within which
it will issue its report. In no case should the period from the establishment of the
panel to the circulation of the report to the Members exceed nine months.

10.  In the context of consultations involving a measure taken by a developing
country Member, the parties may agree to extend the periods established in para-
graphs 7 and 8 of Article 4. If, after the relevant period has elapsed, the consult-
ing parties cannot agree that the consultations have concluded, the Chairman of
the DSB shall decide, after consultation with the parties, whether to extend the
relevant period and, if so, for how long. In addition, in examining a complaint
against a developing country Member, the panel shall accord sufficient time for
the developing country Member to prepare and present its argumentation. The
provisions of paragraph 1 of Article 20 and paragraph 4 of Article 21 are not
affected by any action pursuant to this paragraph.

11.  Where one or more of the parties is a developing country Member, the
panel’s report shall explicitly indicate the form in which account has been taken
of relevant provisions on differential and more-favourable treatment for develop-
ing country Members that form part of the covered agreements which have been
raised by the developing country Member in the course of the dispute settlement
procedures.

12.  The panel may suspend its work at any time at the request of the com-
plaining party for a period not to exceed 12 months. In the event of such a
suspension, the time-frames set out in paragraphs 8 and 9 of this Article, para-
graph 1 of Article 20, and paragraph 4 of Article 21 shall be extended by the
amount of time that the work was suspended. If the work of the panel has been
suspended for more than 12 months, the authority for establishment of the panel
shall lapse.
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Article 13
Right to Seek Inform ation

1 Each panel shall have the right to seek information and technical advice
from any individual or body which it deems appropriate. However, before a
panel seeks such information or advice from any individual or body within the
jurisdiction of a Member it shall inform the authorities of that Member. A Mem-
ber should respond promptly and fully to any request by a panel for such infor-
mation as thé panel considers necessary and appropriate. Confidential informa-
tion which is provided shall not be revealed without formal authorization from
the individual, body, or authorities of the Member providing the information.

2. Panels may seek information from any relevant source and may consult
experts to obtain their opinion on certain aspects of the matter. With respect to
a factual issue concerning a scientific or other technical matter raised by a party
to a dispute, a panel may request an advisory report in writing from an expert
review group. Rules for the establishment of such a group and its procedures are
set forth in Appendix 4.

Article 14
1 Panel deliberations shall be confidential.
2. The reports of panels shall be drafted without the presence of the parties
to the dispute in the light of the information provided and the statements made.
3. Opinions expressed in the panel report by individual panelists shall be
anonymous.

Article 15
1 Following the consideration of rebuttal submissions and oral arguments,

the panel shall issue the descriptive (factual and. argument) sections of its draft
report to the parties to the dispute. Within a period of time set by the panel, the
parties shall submit their comments in writing.

2. Following the expiration of the set period of time for receipt of comments
from the parties to the dispute, the panel shall issue an interim report to the
parties, including both the descriptive sections and tne panel’s findings and
conclusions. Within a period of time set by the panel, a party may submit a
written request for the panel to review precise aspects of the interim report prior
to circulation of the final report to the Members. At the request of a party, the
panel shall hold a further meeting with the parties on the issues identified in the
written comments. If no comments are received from any party within the com-
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ment period, the interim report shall be considered the final panel report and
circulated promptly to the Members.

3. The findings of the final panel report shall include a discussion of the
arguments made at the interim review stage. The interim review stage shall be
conducted within the time period set out in paragraph 8 of Article 12

Article 16
Adoption of Panel Reports

1 In-order to provide sufficient time for the Members to consider panel
reports, the reports shall not be considered for adoption by the DSB until 20
days after the date they have been circulated to the Members.

2. Members having objections to a panel report shall give written reasons to
explain their objections for circulation at least 10 days prior to the DSB meeting
at which the panel report will be considered.

3. The parties to a dispute shall have the right to participate fully in the
consideration of the panel report by the DSB, and their views shall be fully
recorded.

4. Within 60 days after the date of circulation of a panel report to the Mem-
bers, the report shall be adopted at a DSB meeting7 unless a party to the dispute
formally notifies the DSB of its decision to appeal or the DSB decides by con-
sensus not to adopt the report. If a party has notified its decision to appeal, the
report by the panel shall not be considered for adoption by the DSB until after
completion of the appeal. This adoption procedure is without prejudice to the
right of Members to express their views on a panel report.

Article 17

Appellate Review

Standing Appellate Body

1 A standing Appellate Body shall be established by the DSB. The Appel-
late Body shall hear appeals from panel cases. It shall be composed of seven
persons, three of whom shall serve on any one case. Persons serving on the
Appellate Body shall serve in rotation. Such rotation shall be determined in the
working procedures of the Appellate Body.

2. The DSB shall appoint persons to serve on the Appellate Body for a four-
year term, and each person may be reappointed once. However, the terms of

7 If a meeting of the DSB is not scheduled within this period at a time that enables the requirements
of paragraphs | and 4 of Article 16 to be met. a meeting of the DSB shall be held for this purpose.
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three of the seven persons appointed immediately after the entry into force of the
WTO Agreement shall expire at the end of two years, to be determined by lot.
Vacancies shall be filled as they arise. A person appointed to replace a person
whose term of office has not expired shall hold office for the remainder of the
predecessor’s term.

3. The Appellate Body shall comprise persons of recognized authority, with
demonstrated expertise ... law, international trade and the subject matter of the
covered agreements generally. They shall be unaffiliated with any government.
The Appellate Body membership shall be broadly representative of membership
in the WTO. All-persons serving on the Appellate Body shall be available at all
times and on short notice, and shall stay abreast of dispute settlement activities
and other relevant activities of the WTO. They shall not participate in the con-
sideration of any disputes that would create a direct or indirect conflict of inter-
est.

4. Only parties to the dispute, not third parties, may appeal a panel report.
Third parties which have notified the DSB of a substantial interest in the matter
pursuant to paragraph 2 of Article 10 may make written submissions to, and be
given an opportunity to be heard by, the Appellate Body.

5. As ageneral rule, the proceedings shall not exceed 60 days from the date
a party to the dispute formally notifies its decision to appeal to the date the
Appellate Body circulates its report. In fixing its timetable the Appellate Body
shall take into account the provisions of paragraph 9 of Article 4, if relevant.
When the Appellate Body considers that it cannot provide its report within 60
days, it shall inform the DSB in writing of the reasons for the delay together
with an estimate of the period within which it will submit its report. In no case
shall the proceedings exceed 90 days.

6. An appeal shall be limited to issues of law covered in the panel report and
legal interpretations developed by the panel.

7. The Appellate Body shall be provided with appropriate administrative and
legal support as it requires.

8. The expenses of persons serving on the Appellate Body, including travel
and subsistence allowance, shall be met from the WTO budget in accordance
with criteria to be adopted by the General Council, based on recommendations
of the Committee on Budget, Finance and Administration.

Procedures for Appellate Review

9. Working procedures shall be drawn up by the Appellate Body in consulta-
tion with the Chairman of the DSB and the Director-General, and communicated
to the Members for their information.



238

10.  The proceedings of the Appellate Body shall be confidential. The reports
of the Appellate Body shall be drafted without the presence of the parties to the
dispute and in the light of the information provided and the statements made.

11.  Opinions expressed in the Appellate Body report by individuals serving
on the Appellate Body shall be anonymous.

12.  The Appellate Body shall address each of the issues raised in accordance
with paragraph 6 during the appellate proceeding.

13.  The Appellate Body may uphold, modify or leverse the legal findings and
conclusions of the panel.

Adoption ofAppellate Body Reports

14.  An Appellate Body report shall be adopted by the DSB and unconditional-
ly accepted by the parties to the dispute unless the DSB decides by consensus
not to adopt the Appellate Body report within 30 days following its circulation
to the Members.8 This adoption procedure is without prejudice to the right of
Members to express their views on an Appellate Body report.

Article 18

Com m unications with the Panel or Appellate Body

1 There shall be no .. . ... communications with the panel or Appellate
Body concerning matters under consideration by the panel or Appellate Body.

2. Written submissions to the panel or the Appellate Body shall be treated
as confidential, but shall be made available to the parties to the dispute. Nothing
in this Understanding shall preclude a party to a dispute from disclosing state-
ments of its own positions to the public. Members shall treat as confidential
information submitted by another Member to the panel or the Appellate Body
which that Member has designated as confidential. A party to a dispute shall
also, upon request of a Member, provide a non-confidential summary of the
information contained in its written submissions that could be disclosed to the
public.

K If a meeting of the DSB is not scheduled during this period, such a meeting of the DSB shall be held
for this purpose.
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Article 19
Panel and Appellate Body Recommendations

1 Where a panel or the Appellate Body concludes that a measure is incon-
sistent with a covered agreement, it shail recommend that tile Member con-
cerned9 bring the measure into conformity with that agreement.0 In addition to
its recommendations, the panel or Appellate Body may suggest ways in which
the Member concerned could implement the recommendations.

2. In accordance with paragraph 2 of Article 3, in their findings and recom-
mendations, the panel and Appellate Body cannot add to or diminish the rights
and obligations provided in the covered agreements.

Article 20
Tim e-fram e for D S B D ecisions

Unless otherwise agreed to by the parties to the dispute, the period from
the date of establishment of the panel by the DSB until the date the DSB con-
siders the panel or appellate report for adoption shall as a general rule not
exceed nine months where the panel report is not appealed or 12 months where
the report is appealed. Where either the panel or the Appellate Body has acted,
pursuant to paragraph 9 of Article 12 or paragraph 5 of Article 17, to extend the

time for providing its report, the additional time taken shall be added to the
above periods.

Surveillance of Im plem entation of Recom m endations and R ulings

1 Prompt compliance with recommendations or rulings of the DSB is essen-

tial in order to ensure effective resolution of disputes to the benefit of all Mem-
bers.

2. Particular attention should be paid to matters affecting the interests of

developing country Members with respect to measures which have been subject
to dispute settlement.

3. At a DSB meeting held within 30 days1l after the date of adoption of the
panel or Appellate Body report, the Member concerned shall inform the DSB of

9 The "Member concerned” is the party to the dispute to which the panel or Appellate Body recom-
mendations are directed.

10 With respect to recommendations in cases not involving a violation of GATT 1994 or any other
covered agreement, sec Article 26.

If a meeting of the DSB is not scheduled during this period, such a meeting of the DSB shall be held
for this purpose.
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its intentions in respect of implementation of the recommendations and rulings
of the DSB. If it is impracticable to comply immediately with the recommenda-
tions and rulings, the Member concerned shall have a reasonable period of time
in wilich to do so. The reasonable period of time shall be:

(@  the period of time proposed by the Member concerned, provided
that such period is approved by the DSB: or, in the absence of such
approval,

(b) aperiod of time mutually agreed by the parties to the dispute with-
in 45 days after the date of adoption of the recommendations and
rulings; or, in the absence of such agreement,

(¢c) aperiod of time determined through binding arbitration within 90
days after the date of adoption of the recommendations and rul-
ings. 22 In such arbitration, a guideline for the arbitrator13should be
that the reasonable period of time to implement panel or Appellate
Body recommendations should not exceed 15 months from the date
of adoption of a panel or Appellate Body report. However, that
time may be shorter or longer, depending upon the particular cir-
cumstances.

4. Except where the panel or the Appellate Body has extended, pursuant to
paragraph 9 of Article 12 or paragraph 5 of Article 17, the time of providing its
report, the period from the date of establishment of the panel by the DSB until
the date of determination of the reasonable period of time shall not exceed
15 months unless the parties to the dispute agree otherwise. Where either the
panel or tile Appellate Body has acted to extend the time of providing its report,
the additional time taken shall be added to the 15-month period; provided that
unless the parties to the dispute agree that there are exceptional circumstances,
the total time shali not exceed 18 months.

5. Where there is disagreement as to the existence or consistency with a
covered agreement of measures taken to comply with the recommendations and
rulings such dispute shall be decided through recourse to these dispute settlement
procedures, including wherever possible resort to the original panel. The panel
shall circulate its report within 90 days after the date of referral of the matter to
it. Y/hen the panel considers that it cannot provide its report within this time
frame, it shall inform the DSB in writing of the reasons for the delay together
with an estimate of the period within which it will submit its report.

» If the parties cannot agree an arbitrator within 10 days after referring the matter to arbitration,
the arbitrator shall be appointed by the Director-General within 10 days, after consulting the parties.
The expression "arbitrator" shall be interpreted as referring cither to an individual or a group.



241

6. The DSB shall keep under surveillance the implementation of adopted
recommendations or rulings. The issue of implementation of the recommenda-
tions or rulings may be raised at the DSB by any Member at any time following
their adoption. Unless the DSB decides otherwise, the issue of implementation
of the recommendations or rulings shall be placed on the agenda of the DSB
meeting after six months following the oare of establishment of the reasonable
period of time pursuant to paragraph 3 and shall remain on the DSB’s agenda
until the issue is resolved. At least 10 days prior to each such DSB meeting, the
Member concerned shall provide the DSB with a status report in writing of its
progress in the implementation of the recommendations or rulings.

7. If the matter'is one which has been raised by a developing country Mem-
ber, the DSB shall consider what further action it might take which would be
appropriate to the circumstances.

8. If the case is one brought by a developing country Member, in considering
what appropriate action might be taken, the DSB shall take into account not only
the trade coverage of measures complained of, but also their impact on the
economy of developing country Members concerned.

Article 22
Compensation and the Suspension of Concessions

L Compensation and the suspension of concessions or other obligations are
temporary measures av_allable inﬁ]e event that the recommendations and rulings?
are not implemented within a reasonable period of time. However, neither com-
pensation nor the suspension of concessions or other obligations is preferred to
full implementation of a recommendation to bring a measure into conformity
with the covered agreements. Compensation is voluntary and, if granted, shall
be consistent with the covered agreements.

2. If the Member concerned fails to bring the measure found to be inconsist-
ent with a covered agreement into compliance therewith or otherwise comply
with the recommendations and rulings within the reasonable period dtime,
determined pursuant to paragraph 3 of Article 21, such Member shall,'if so
requested, and no later than the expiry of the reasonable period of time, enter
into-; negotiations with any partyShavirigeinvoked the dispute settiémendgrp
cedureS; with a view to developing mutually acceptable compensation. |?—no
satisfactory compensation has been agreed within 20 days after the date of expiry
of the reasonable period of time, any party having invoked the dispute settlement
procedures may request authorization from the DSB to suspend the application
to the Member concerned of concessions or other obligations under the covered
agreements.



242

3. In considering what concessions or other obligations to suspend, the
complaining party shall apply the following principles and procedures:

@

(b)

©

(@)

©)

®

the general principle is that the complaining party should first seek
to suspend concessions or other obligations with respect to the
same sector(s) as that in which the panel or Appellate Body has
found a violation or other nullification or impairment;

if that party considers that it is not practicable or effective to sus-
pend concessions or other obligations with respect to the same
sector(s), it may seek to suspend concessions or other obligations
in other sectors under the same agreement;

if that party considers that it is not practicable or effective to sus-
pend concessions or other obligations with respect to other sectors
under the same agreement, and that the circumstances are serious
enough, it may seek to suspend concessions or other obligations
under another covered agreement;

in applying the above principles, that party shall take into account:

0] the trade in the sector or under the agreement under which
the panel or Appellate Body has found a violation or other
nullification or impairment, and the importance of such trade
to that party;

(if)  the broader economic elements related to the nullification or
impairment and the broader economic consequences of the
suspension of concessions or other obligations;

if that party decides to request authorization to suspend concessions
or other obligations pursuant to subparagraphs (b) or (c), it shall
state the reasons therefor in its request. At the same time as the
request is forwarded to the DSB, it also shall be forwarded to the
relevant Councils and also, in the case of a request pursuant to
subparagraph (b), the relevant sectoral bodies;

for purposes of this paragraph, "sector" means:
(i)  with respect to goods, all goods;

(i)  with respect to services, a principal sector as identified in
the current "Services Sectoral Classification List" which
identifies such sectors; 4

(iii)  with respect to trade-related intellectual property rights, each
of the categories of intellectual property rights covered in

The list in document MTN.GNSAV/120 identifies 11 sectors.
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Section 1, or Section 2, or Section 3, or Section 4, or Sec-
tion 5, or Section 6, or Section 7 of Part Il, or the obliga-
tions under Part 111, or Part IV of the Agreement on TRIPS;

(@) for purposes of this paragraph, "agreement" means:

(i)  with respect to goods, the agreements listed in Annex 1A of
the WTO Agreement, taken as a whole as well as the Pluri-
lateral Trade Agreements in so far as the relevant parties to
the dispute are parties to these agreements;

(i)  with respect to services, the GATS;

(iii)  with respect to intellectual property rights, the Agreement on
TRIPS.

4. The level of the suspension of concessions or other obligations authorized
by the DSB shall be equivalent to the level of the nullification or impairment.

5. The DSB shall not authorize suspension of concessions or other obliga-
tions if a covered agreement prohibits such suspension.

6. When the situation described in paragraph 2 occurs, the DSB, upon
request, shall grant authorization to suspend concessions or other obligations
within 30 days of the expiry of the reasonable period of time unless the DSB
decides by consensus to reject the request. However, if the Member concerned
objects to the level of suspension proposed, or claims that the principles and
procedures set forth in paragraph 3 have not been followed where a complaining
party has requested authorization to suspend concessions or other obligations
pursuant to paragraph 3(b) or (c), the matter shall be referred to arbitration. Such
arbitration shall be carried out by the original panel, if members are available,
or by an arbitratorI' appointed by the Director-General and shall be completed
within 50 days after the date Of expiry of the reasonable period cf time. Conces-
sions or other obligations shall not be suspended during the course of the arbitra-
tion.

7. The arbitrator® acting pursuant to paragraph 6 shall not examine the
nature of the concessions or other obligations to be suspended but shall deter-
mine whether the level of such suspension is equivalent to the level of nullifica-
tion or impairment. The arbitrator may also determine if the proposed suspension
of concessions or other obligations is allowed under the covered agreement.
However, if the matter referred to arbitration includes a claim that the principles
and procedures set forth in paragraph 3 have not been followed, the arbitrator

B The cxpression' arbiiraior” shall he interpreted as referring either to an individual or a group.
The expression “arbitrator” shall be interpreted as referring cither to an individual or a group or to
the members of the original panel when serving in the capacity of arbitrator.
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shall examine that claim. In the event the arbitrator determines that those prin-
ciples and procedures have not been followed, the complaining party shall apply
them consistent with paragraph 3. The parties shall accept the arbitrator’s deci-
sion as final and the parties concerned shall not seek a second arbitration. The
DSB shall be informed promptly of the decision of the arbitrator and shall upon
request, grant authorization to suspend concessions or other obligations where
the request is consistent with the decision of the arbitrator, unless the DSB
decides by consensus to reject the request.

8. The suspension of concessions or other obligations shall be temporary and
shall only be applied until such time as the measure found to be inconsistent
with a covered agreement has been removed, or the Member that must imple-
ment recommendations or rulings provides a solution to the nullification or
impairment of benefits, or a mutually satisfactory solution is reached. In accord-
ance with paragraph 6 of Article 21, the DSB shall continue to keep under
surveillance the implementation of adopted recommendations or rulings, includ-
ing those cases where compensation has been provided or concessions or other
obligations have been suspended but the recommendations to bring a measure
into conformity with the covered agreements have not been implemented.

9. The dispute settlement provisions of the covered agreements may be
invoked in respect of measures affecting their observance taken by regional or
local governments or authorities within the territory of a Member. When the
DSB has ruled that a provision of a covered agreement has not been observed,
the responsible Member shall take such reasonable measures as may be available
to it to ensure its observance. The provisions of the covered agreements and this
Understanding relating to compensation and suspension of concessions or other

obligations apply in cases where it has not been possible to secure such observ-
ance.x/

Article 23
Strengthening of the Multilateral System

1 _ -When.Members seek”the redress of a violation of obligations or other
htd~i~~tipm or impairment,of benefits under the covered agreements or ™ im -
pediment to the attainment of any objective of the covered agreements,;th,ey.shall
have recourse to,*and abide by, the rules and procedures of this Understanding.

2. In such cases, Members shall:

T Where the provisions of any covered agreement concerning measures taken by regional or local
governments or authorities within the territory of a Member contain provisions different from the provi-
sions of this paragraph, the provisions of such covered agreement shall prevail.
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(@  not make adetermination to the effect that a violation has occurred,
that benefits have been nullified or impaired or that the attainment
of any objective of the covered agreements has been impeded,
except through recourse to dispute settlement in accordance with
the rules and procedures of this Understanding, and shall make any
such determination consistent with the findings contained in the
panel or Appellate Body report adopted by the DSB or an arbitra-
tion award rendered under this Understanding;

(b) follow the procedures set forth in Article 21 to determine the rea-
sonable period of time for the Member concerned to implement the
recommendations and rulings; and

(c) follow the procedures set forth in Article 22 to determine the level
of suspension of concessions or other obligations and obtain DSB
authorization in accordance with those procedures before suspend-
ing concessions or other obligations under the covered agreements
in response to the failure of the Member concerned to implement
the recommendations and rulings within that reasonable period of
tine*,

Article 24
Special Procedures Involving Least-Developed Country Members

1 At all stages of the determination of the causes of a dispute and of dispute
settlement procedures involving a least-developed country Member, particular
consideration shall be given to the special situation of least-developed country
Members. In this regard, Members shall exercise due restraint in raising matters
under these procedures involving a least-developed country Member. If nullifi-
cation or impairment is found to result from a measure taken by a least-devel-
oped country Member, complaining parties shall exercise due restraint in asking
for compensation or seeking authorization to suspend the application of conces-
sions or other obligations pursuant to these procedures.

2. In dispute settlement cases involving a least-developed country Member,
where a satisfactory solution has not been found in the course of consultations
the Director-General or the Chairman of the DSB shall, upon request by a least-
developed country Member offer their good offices, conciliation and mediation
with a view to assisting the parties to settle the dispute, before a request for a
panel is made. The Director-General or the Chairman of the DSB, in providing
the above assistance, may consult any source which either deems appropriate.



246

Article 25

1 Expeditious arbitration within the WTO as an alternative means of dispute
settlement can facilitate the solution of certain disputes that concern issues that
are clearly defined by both parties.

2. Except as otherwise provided in this Understanding, resort to arbitration
shall be subject to mutual agreement of the parties which shall agree on the
procedures to be followed. Agreements to resort to arbitration shall be notified
to all Members sufficiently in advance of the actual commencement of the arbi-
tration process.

3. Other Members may become party to an arbitration proceeding only upon
the agreement of the parties which have agreed to have recourse to arbitration.
The parties to the proceeding shall agree to abide by the arbitration award.
Arbitration awards shall be notified to the DSB and the Council or Committee
of any relevant agreement where any Member may raise any point relating
thereto.

4, Articles 21 and 22 of this Understanding shall apply mutatis mutandis to
arbitration awards.

Article 26

L Non-Violation Complaints of the Type Described in Paragraph 1(b) of
Article XX1I1 of GATT 1994

Where the provisions of paragraph 1(b) of Article XXI11 of GATT 1994
are applicable to a covered agreement, a panel or the Appellate Body may only
make rulings and recommendations where a party to the dispute considers that
any benefit accruing to it directly or indirectly under the relevant covered agree-
ment is being nullified or impaired or the attainment of any objective of that
Agreement is being impeded as a result of the application by a Member of any
measure, whether or not it conflicts with the provisions of that Agreement.
Where and to the extent that such party considers and a panel or the Appellate
Body determines that a case concerns a measure that does not conflict with the
provisions of a covered agreement to which the provisions of paragraph 1(b) of
Article XX111 of GATT 1994 are applicable, the procedures in this Understand-
ing shall apply, subject to the following:

(@  the complaining party shall present a detailed justification in sup-
port of any complaint relating to a measure which does not conflict
with the relevant covered agreement;

(b) where a measure has been found .. nullify or impair benefits
under, or impede the attainment of objectives, of the relevant
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covered agreement without violation thereof, there is no obligation
to withdraw the measure. However, in such cases, the panel or the
Appellate Body shall recommend that the Member concerned make
a mutually satisfactory adjustment;

(c)  notwithstanding the provisions of Article 21, the arbitration pro-
vided for in paragraph 3 of Article 21, upon request of either party,
may include a determination of the level of benefits which have
been nullified or impaired, and may also suggest ways and means
of reaching a mutually satisfactory adjustment: such suggestions
shall not be binding upon the parties to the dispute;

(d) notwithstanding the provisions of paragraph 1 of Article 22, com-
pensation may be part of a mutually satisfactory adjustment as final
settlement of the dispute.

2. Complaints ofthe Type Described in Paragraph 1(c) of Article XXIII of
GATT 1994

Where the provisions of paragraph 1(c) of Article XXII1 of GATT 1994
are applicable to a covered agreement, a panel may only make rulings and rec-
ommendations where a party considers that any benefit accruing to it directly or
indirectly under the relevant covered agreement is being nullified or impaired or
the attainment of any objective of that Agreement is being impeded as a result
of the existence of any situation other than those to which the provisions of
paragraphs 1(a) and 1(0) of Article XXNi of GATT 1994 are applicable. Where
and to the extent that such party considers and a panel determines that the matter
is covered by this paragraph, the procedures of this Understanding shall apply
only up to and including the point in the proceedings where the panel report has
been circulated to the Members. The dispute settlement rules and procedures
contained in the Decision of 12 April 1989 (BISD 36S/61-67) shall apply to
consideration for adoption, and surveillance and implementation of recommenda-
tions and rulings. The following shall also apply:

(@  the complaining party shall present a detailed justification in sup-
port of any argument made with respect to issues covered under
this paragraph;

(b) in cases involving matters covered by this paragraph, if a panel
finds that cases also involve dispute settlement matters other than
those covered by this paragraph, the panel shall circulate a report
to the DSB addressing any such matters and a separate report on
matters falling under this paragraph.
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Article 27
Responsibilities of the Secretariat

1 The Secretariat shall have the responsibility of assisting panels, especially
on the legal, historical and procedural aspects of the matters dealt with, and of
providing secretarial and technical support.

2. While the Secretariat assists Members in respect of dispute settlement at
their request, there may also be a need to provide additional legal advice and
assistance in respect of dispute settlement to developing country Members. To
this end, the Secretariat shall make available a qualified legal expert from the
WTO technical cooperation services to any developing country Member which
so requests. This expert shall assist the developing country Member in a manner
ensuring the continued impartiality of the Secretariat.

3. The Secretariat shall conduct special training courses for interested Mem-
bers concerning these dispute settlement procedures and practices so as to enable
Members’ experts to be better informed in this regard.

APPENDIX 1
AGREEMENTS COVERED BY THE UNDERSTANDING
(A) Agreement Establishing the World Trade Organization
(B) Multilateral Trade Agreements
Annex 1A Multilateral Agreements on Trade in Goods
Annex IB  General Agreement on Trade in Services

Annex 1C  Agreement on Trade-Related Aspects of Intellectual Property
Rights

Annex 2 Understanding on Rules and Procedures Governing the
Settlement of Disputes

(©)  Plurilateral Trade Agreements

Annex 4. Agreement on Trade in Civil Aircraft
Agreement on Government Procurement
International Dairy Agreement
International Bovine Meat Agreement

The applicability of this Understanding to the Plurilateral Trade Agree-
ments shall be subject to the adoption of a decision by the parties to each agree-
ment setting out the terms for the application of the Understanding to the indi-
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vidual agreement, including any special or additional rules or procedures for
inclusion in Appendix 2, as notified to the DSB.

APPENDIX 2

SPECIAL OR ADDITIONAL RULES AND PROCEDURES
CONTAINED IN THE COVERED AGREEMENTS

Agreement Rules and Procedures

Agreement on the Application of 11.2
Sanitary and Phytosanitary Measures

Agreement on Textiles and Clothing  2.14, 2.21, 4.4, 5.2, 54, 5.6, 6.9,
6.10, 6.11, 8.1 through 8.12

Agreement on Technical Barriers to 14.2 through 14.4, Annex 2
Trade

Agreement on Implementation of 17.4 through 17.7
Article VI of GATT 1994

Agreement on Implementation of 19.3 through 19.5, Annex 11.2(f), 3,
Article VII of GATT 1994 9, 21

Agreement on Subsidies and Counter- 4.2 through 4.12, 6.6, 7.2 through

vailing Measures 7.10, 8.5, footnote 35, 24.4, 27.7,
Annex V
General Agreement on Trade in XXIL3, XXIIL3
Services
Annex on Financial Services 4

Annex on Air Transport Services 4

Decision on Certain Dispute 1 through 5
Settlement Procedures for the GATS

The list of rules and procedures in this Appendix includes provisions
where only a part of the provision may be relevant in this context.

Any special or additional rules or procedures in the Plurilateral Trade
Agreements as determined by the competent bodies of each agreement and as
notified to the DSB.
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APPENDIX 3
WORKING PROCEDURES

1 In its proceedings the panel shall follow the relevant provisions of this
Understanding. In addition, the following working procedures shall apply.

2 The panel shall meet in closed session. The parties to the dispute, and
interested parties, shall be present at the meetings only when invited by the panel
to appear before it.

3. The deliberations of the panel and the documents submitted to it shall be
kept confidential. Nothing in this Understanding shall preclude a party to a dis-
pute from disclosing statements of its own positions to the public. Members shall
treat as confidential information submitted by another Member to the panel
which that Member has designated as confidential. Where a party to a dispute
submits a confidential version of its written submissions to the panel, it shall
also, upon request of a Member, provide a non-confidential summary of the
information contained in its submissions that could be disclosed to the public.

4, Before the first substantive meeting of the panel with the parties, the
parties to the dispute shall transmit to the panel written submissions in which
they present the facts of the case and their arguments.

5. At its first substantive meeting with the parties, the panel shall ask the
party which has brought the complaint to present its case. Subsequently, and
still at the same meeting, the party against which the complaint has been brought
shall be asked to present its point of view.

6. All third parties which have notified their interest in the dispute to the
DSB shall be invited in writing to present their views during a session of the
first substantive meeting of the panel set aside for that purpose. All such third
parties may be present during the entirety of this session.

7. Formal rebuttals shall be made at a second substantive meeting of the
panel. The party complained against shall have the right to take the floor first to

be followed by the complaining party. The parties shall submit, prior to that
meeting, written rebuttals to the panel.

8. The panel may at any time put questions to the parties and ask them for
explanations either in the course of a meeting with the parties or in writing.

9. The parties to the dispute and any third party invited to present its views
in accordance with Article 10 shall make available to the panel a written version
of their oral statements.

10. In the interest of full transparency, the presentations, rebuttals and state-
ments referred to in paragraphs 5 to 9 shall be made in the presence of the
parties. Moreover, each party’s written submissions, including any comments on
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APPENDIX 4
EXPERT REVIEW GROUPS

The following rules and procedures shall apply to expert review groups
established in accordance with the provisions of paragraph 2 of Article 13.

L Expert review groups are under the panel's authority. Their terms of
reference and detailed working procedures shall be decided by the panel, and they
shall report to the panel.

2. Participation in expert review groups shall be restricted to persons of pro-
fessional standing and experience in the field in question.

3. Citizens of parties to the dispute shall not serve on an expert review group
without the joint agreement of the parties to the dispute, except in exceptional
circumstances when the panel considers that the need for specialized scientific
expertise cannot be fulfilled otherwise. Government officials of parties to the
dispute shall not serve on an expert review group. Members of expert review
groups shall serve in their individual capacities and not as government representa-
tives, nor as representatives of any organization. Governments or organizations
shall therefore not give them instructions with regard to matters before an expen
review group.

4. Expert review groups may consult and seek information and technical
advice from any source they deem appropriate. Before an expert review group
seejcs SUdxinformationjjr advice from @ source. Witbin~thejurisdiction?f d Mon-
ter; |"shail Jnform the government .of that Member. Any Member shall respond
promptly and fully to any request by an expert review group for such information
as the expert review group considers necessary and appropriate.

5. The parties to a dispute shall have access to all relevant information pro-
vided io an expert review group, unless it is of a confidential nature. Confidential
information provided to the expert review group shall not be released without
formal authorization from the government, organization or person providing the
information. Where such information is requested from the expert review group
but release of such information by the expert review group is not authorized, a
non-confidential summary of the information will be provided by the government,
organization or person supplying the information.

6. The expert review group shall submit a draft report to the parties to the
dispute with a view to obtaining their comments, and taking them into account,
as appropriate, in the final report, which shall also be issued to the parties to the
dispute when it is submitted to the panel. The final report of the expert review
group shall be advisory only.



252

the descriptive part of the report and responses to questions put by the panel,

shall be made available to the other party or parties.

11.  Any additional procedures specific to the panel.

12 Proposed timetable for panel work: -

@

b) -

©

©)

©)

®

@)

(h)

0)

(k)

Receipt of first written submissions of the parties:

(1) complaining Party:
(2) Party complained against:

Date, time and place of first
substantive meeting with the parties:
third party session:

Receipt of written rebuttals of the
parties:

Date, time and place of second
substantive meetins with the parties:

Issuance of descriptive part of the
report to the parties:

Receipt of comments by the parties
on the descriptive part of the report:"

Issuance of the interim report,
including the findings and
conclusions, to the parties:

Deadline for party to request
review of part(s) of report:

Period of review by panel, including
possible additional meeting with
parties:

Issuance of final report to parties
to dispute:

Circulation of the final report to the
Members:

3-6 weeks

2-3 weeks

1-2 weeks

2-3 weeks

1-2 weeks

2-4 weeks

2 weeks

2-4 weeks

1 week

2 weeks

2 weeks

3 weeks

The above calendar may be changed in the light of unforeseen develop-
ments. Additional meetings with the parties shall be scheduled if required.
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