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# # 5886043334 : MAJOR LAWS

KEYWORD:
Nootsara Lestsudkhanueng : The Analysis on the Consistency of the
Appellate Body's Decision in the US Gambling Dispute with Law and
Jurisprudence of WTO. Advisor: Prof. Tashmai Thongurai

This research aims to analyze the consistency of the Appellate Body’s Decision in the US Gambling Dispute with
laws and jurisprudence of WTO regarding the obligations of the US under US’ Schedule of Specific Commitments (SSC), the

obligations of the US about market access and enforcement of General Exceptions under Article 14 (a) of the GATS

From the studies, it is concluded that (1) the decision on US Gambling case regarding the obligations of
the US under the GATS regarding the US” SSC conforms to other cases where W/120 and the 1993 Scheduling Guidelines were
applied as supplementary means of Interpretation under Article 32 of the Vienna Convention on the Law of Treaties in the
interpretation of Members’ SSC. and determining of scope and definition of service sector which the other decision
corresponds with the decision of US Gambling case. However, it is noted that the Appellate Body in US Gambling case did not
consider the entry in sector-specific commitment as the combination of the horizontal commitment as required in the 1993
Scheduling Guidelines. (2) The decision on US Gambling case regarding the market access obligations of the US where the
Appellate Body ruled total prohibition is in equivalent to a zero quota and is considered as quantitative limitation under
Article 16:2 (a) and (c) which corresponds with Mexico-Telecom case. However, if we find dictionary definitions and compare
with various cases of GATT which interpreted that ‘a prohibition of import’ is not ‘quantitative restriction of import’, it is found
that it is not considered quantitative limitations on market access under Article 16: 2 (a) and (c). (3) According to the decision
on US Gambling regarding the enforcement of general exceptions under Article 14 (a) of the GATS, it is found that various
cases of GATT/WTO are in line with US Gambling case for consideration whether measures at issue of US are designed to
protect public morals, measures at issue are necessary to protect moral in the light of the relevant factors to be “weighed and
balanced”, and measures are applied in a manner of consistent with chapeau of general exception clause.

Field of Study: Laws Student's Signature .......ccoccceveneiniinens

Academic Year: 2018 Advisor's SIgNature ........ococeeveeeenne,
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1.1 anuduuwazanudragassdgm

n13AUIN LW lungulunnUssmanilan aasnnaInatenaITIENEILL
a I LYY d' 1 a 1 a' % (v}
aavsnsidustuindsulvivesssuuiasegia lnsenizedwadulssimanelaszauiiu
NAN9 DNMINIAUSNNSTAIUTIANUTLANTAIWIUNITHES ANNEILITATUNTRUITY LaLAIT
AULAYRIITEUUATYENT
N13YYIYAIVBIFAFIUNANENNIAUINITABNINTTUNILAT IRV IUAT UL TN

[
1 v

as¥uinlan s18auvessuIAIslan (World Bank 2017) spyin deyalull a.a. 1995 dadud

Y

a

finnunnas GATS finalddsdu nandnluaiviusinisiniswiyivingesas 8.525 109
wAnseiaTIMneluUsEMA (Gross Domestic Product - GDP) Ladevesynuseimeasilan
wazlul a.a. 2017 wawdnluaiv1usnis (Trade in Commercial Services) in151a3gyLAuln
Soway 12.976 o4 GDP Laﬁlasuamﬂﬂsmmﬁﬂ"ﬂaﬂ ("Trade in services (% of GDP),")! uagil
n151931AvTR YN 15A1AUAT (Merchandise Trade) o¢j#i508ay 44.453 4939 GDP
("International Trade and Market Access Data,")? Tud a.#. 2018 Vgﬂﬂizmﬁﬁﬂaﬂﬁﬂﬁ
dewann13A1u3nis Anduyan 5,769,670 d1uneaansansgs wazdinisuidinisduinis
Anduyadi 5,485,180 aruneadsanss Wneannmeglslidududu 1 Wannsdsennuay
dndnandnnisuinig Anyarinisdsesnu 2,525,292.40 d1unaaansansy wazyan
sty 2,152,797.7 duneaanianiys ("Merchandise trade (% of GDP),")’
nsalvesuszwmalng Tud a.e. 2017 WU11A1AUTATT (Trade in Commercial

o w

Services) finudAglunisduindouasugialnefndudadiuiovas 26.838 v93 GDP

'https://data.worldbank.org/indicator/BG.GSR.NFSV.GD.ZS?end=2017&name_desc=true&start=1960 hdadlotud

22 ungu w.e. 2562,
2 https://data.worldbank.org/indicator/TG.VAL. TOTL.GD.ZS L‘ﬁ”]ﬁﬂl,ﬁai’uﬁ 22 ﬁqmau W.A. 2562.

*htps.//
www.wto.org/english/res _e/statis e/statis bis_e.htm?solution=WTO&path=/Dashboards/MAPS&file=Map.wcdf&boo

kmarkState={%22impl%22:%22client%22,%22params%22:{%22langParam%22:%22en%22}} L%ﬁ%ﬁ‘ai'uﬁ 22

Tquneu w.e. 2562.


https://data.worldbank.org/indicator/BG.GSR.NFSV.GD.ZS?end=2017&name_desc=true&start=1960
https://data.worldbank.org/indicator/TG.VAL.TOTL.GD.ZS
https://www.wto.org/english/res_e/statis_e/statis_bis_e.htm?solution=WTO&path=/Dashboards/MAPS&file=Map.wcdf&bookmarkState=%7b%22impl%22:%22client%22,%22params%22:%7b%22langParam%22:%22en%22%7d%7d
https://www.wto.org/english/res_e/statis_e/statis_bis_e.htm?solution=WTO&path=/Dashboards/MAPS&file=Map.wcdf&bookmarkState=%7b%22impl%22:%22client%22,%22params%22:%7b%22langParam%22:%22en%22%7d%7d
https://www.wto.org/english/res_e/statis_e/statis_bis_e.htm?solution=WTO&path=/Dashboards/MAPS&file=Map.wcdf&bookmarkState=%7b%22impl%22:%22client%22,%22params%22:%7b%22langParam%22:%22en%22%7d%7d

€86TZEBLGT

'bes / £/ TT 29528090 A998 / sisayl veeeroosss sisaul 1 no ]l

0T

va3UsEwAlng ("Merchandise trade (% of GDP),")* wazilyarinsAtvesdusinuns Ukl
LarN15UIENs (Agriculture, Forestry, and Fishing) agj‘ﬁ%aaas 8.7 94 GDP vasUseindlney
("Agriculture, forestry, and fishing, value added (% of GDP),")° Lagnns A1 UAN
(Merchandise Trade) dn1stiulnsosay 100.6 Uod GDP ¥9sUsswnalng ("Merchandise
trade (% of GDP),")° (Yeyaainsuiaisian) uagluda.a. 2018 Ussmalngladeeannanin
n15Usn1s Anvluyann 83,768.8 a1umeasisansys wagliindmandnnisuinig Andu
WaA1 54,998.6 a1uAeaasanST (Yoyadneddn1snisailan) (International Trade and

Y

Market Access Data,")’

1Y

duillosnnanudidyreiniauinisainan a1ausnisiadagniudiunluienis

o

(% [
[

0591N13ATEIeUsEIMAR AN TR59150UR N Te TABrANI T TIINSAUI ATy
AeliAnAunnawialuIden1siuinig (General Agreement on Trade in Services —
GATS) (fiisiwun 2euvens, 2551, dsmaw)® Gududrunilsnssuansanvie (Final Act) Tng
finnsnanseuinguszasdvesnisiasaifeiiioatrsnsouvesnguasdoteduildudnuauyny
addmdunsdnluaniuing delinmsfmuinmsssnisUssmaduiulufmeemniussa &
madaaduuuimutindudu duasunnuaigilamaasugiavessenagiisiomn
wazduasun e lulssmamnasiau lneaddadmunedaulevigveingrinsuay

nsiuaLaveslsene (Wsinw lwiedng, 2548, nguaiaw)’

dielinsAusnmsssludnisAnasunduluewian anunnas GATS tamvualidl
N15193591UAMaA (market access negotiation) A 9 5 U 14U91n1151959150UADUNU

(Rasiarun teuvens, 2551, Awnaw) wavludiuvesnsananagiiluauneld GATS tu
Y

% Ibid.

5 https://data.worldbank.org/indicator/NV.AGR TOTL.ZS?name_desc=true, 1nila iiofufi 22 Tquigu w.e. 2562.

¢ https://data.worldbank.org/indicator/TG.VAL. TOTL.GD.ZS?name_desc=true, 111@4 dletudl 22 Tqueu w.A. 2562.

"hittps.//
www.wto.org/english/res _e/statis_e/statis bis e.htm?solution=WTO&path=/Dashboards/MAPS&file=Map.wcdf&boo

kmarkState={9%22impl%22:%22client9%22,%22params%22:{%22langParam%22:%22en%22}, nis e tud 22

Tquneu n.a. 2562

8 RuAUN DUVBNS, ‘N15LRTINNTAIUINTIL WTO’, tenansimnmsusneias 21, 1asanis WTO Watch (§unseuaasnnis
AsAlan), @A 2551, v 1,2,

? NIV LUIBANA, ‘GATS AMUANAIIRIENISAUINS, eNaNTIvINsnuiea 3, 1asanis WTO Watch (Funseua
29AN15N15AILAN), WWAIAN 2548, Ut 27.

0 iun DUVBNS, ‘NISLITIINITAIVINSI WTO?, Lonansivinisuuneiay 21, 1nsin1s WTO Watch (JUNSzuaaannis


https://data.worldbank.org/indicator/NV.AGR.TOTL.ZS?name_desc=true
https://data.worldbank.org/indicator/TG.VAL.TOTL.GD.ZS?name_desc=true
https://www.wto.org/english/res_e/statis_e/statis_bis_e.htm?solution=WTO&path=/Dashboards/MAPS&file=Map.wcdf&bookmarkState=%7b%22impl%22:%22client%22,%22params%22:%7b%22langParam%22:%22en%22%7d%7d
https://www.wto.org/english/res_e/statis_e/statis_bis_e.htm?solution=WTO&path=/Dashboards/MAPS&file=Map.wcdf&bookmarkState=%7b%22impl%22:%22client%22,%22params%22:%7b%22langParam%22:%22en%22%7d%7d
https://www.wto.org/english/res_e/statis_e/statis_bis_e.htm?solution=WTO&path=/Dashboards/MAPS&file=Map.wcdf&bookmarkState=%7b%22impl%22:%22client%22,%22params%22:%7b%22langParam%22:%22en%22%7d%7d
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ARIZUUATIIFENITAIUTNNS Beegnieldrmzuuniiall vivihidudanarsiiazquauay
IANITHITIINITANUAIVIUINTNIINN LUIBANE, 2548, weunaw)'!

Fukausauanas GATS Afualdteduidle a.a. 1995 audsdagiiu (m Jufl 15
nsnnIA A, 2019) wuhidefinmiliRsatostuaumnnas GATS wadu 29 aRfildinisses

vauinwmsesuiusenIelsenagnsal uazdl 9 ad Miingnszulumssziudeiinindu

=

a Y a ~ a a ! avy v 61 12
AMEATIUAITWINTUIVDWNIN LAZULNEY 6 1'14 9 AR ‘V]‘Ui%LWﬂQﬂiml@ﬂuqmﬁim@@@ﬂﬂﬂi

a [

9nosal wazesdnsanssallalid1itads lnead US Gambling LUunAfusnves GATS 4

a Y a 3 Y v Y 3 a Y v Y] wa
ﬂmgﬂ§§Mﬂ’1§Wﬁ]’]3mq‘U@WW1VILLEW@QﬂﬂiqmﬁiﬂﬁﬂﬂiUﬂJ@LV]?]?]?QLSU’WUUVIUZUUZQWUEN GATS

[y

a v [} A v = v = a ° v
ﬂEJ’JﬂU?JE]’UﬂL’JuVDVLULwaﬂuﬂiaﬂﬁaﬁiﬁﬂ@u@eﬂaﬁﬂigsﬁqsﬁu sﬁﬂﬂﬁgLﬁ/]ﬁﬁlnsﬁﬂﬁ’]lmiﬁuqlniaﬁ

—

1% Y] va o 1 [

a1dlumsirianiinisdn nelddeulvuntyaiiidinauasnuind3tadevaeinsgvasel

o

¥ I
= 1 &Y L]

foARl 1rat8UseiuNilaNudaaule winensyuunAdivennideanuiaulalulienisg

=b.
D
ho))}

a a 2 a 3 f U a 1 v [V % o
'J‘?ﬂﬂ'?i@ﬂﬂﬁ']ﬁlﬂi%Lﬂumaﬂﬂﬂiqmﬁimm@ﬂu'lllaaﬂﬂaaQﬂUﬂJ@ﬂaﬁﬂﬂﬁlsﬂ@Q WTO Lagluinn

adulumpfau

TudngrinusadullazAnwussiauiinamitugnisiiansuivesesdnsanssal
Vianue 3 Usziiu ufeadosiuunns) 20 vearaunnas GATS wwinnenisdnviinisiade

o Ly

gnuatul A.f. 1993 (el wwInnamsdaviimsietenniiu a.a. 1993 dnisunlusaunly

54

FUN 23 Turad A.A. 2001 LAKLUINIINITIANIAISTNVONANY A.7. 2001 Juaverulanu

Y

¥
o <=2

asudeyniureszimaauindilddnvindundsaniuiiinisiusesuimianisiaiide
HAang a.A. 2001 warliiinatadulddounds ndanpeldderuldiunisedonniiuves
Ussinaanndndilddariituneutuil 23 furan aa. 2001 Fau mufinnsedoynitures
aw%gaLu%ﬂwiﬁﬁﬂﬁﬁLLazgﬂ%’Uiaﬂé?Tu’Lui’uﬁ 15 Ww1gy A.A. 1994 9w9NNITUINIULUY

N9N5IRTIImIs1aterniY f.A. 1993 (World Trade Organization, 2001b)™) uagdoaniiu

AsAlan), @A 2551, v 2.
1 sin wW1efing, ‘GATS AMUANAIIINIENISAIUINNT, NANTIVINITVNEEY 3, 1ASINTT WTO Watch (funseua
29ANIINIIALAN), WouAIAN 2548, BT 28.
12 The 2001 Scheduling Guidelines, at 3 n. 1 :

“This document is the result of a revision exercise carried out in the Committee on Specific
Commitments. The exercise was based on the two documents which were produced and circulated during the

Uruguay Round negotiations: MTN.GNS/W/164, entitled Scheduling of Initial Commitments in Trade in Services:

Explanatory Note of 3 September 1993, and document MTN.GNS/W/164/Add.1, entitled Scheduling of Initial

Commitments in Trade in Services: Explanatory Note, Addendum of 30 November 1993. These guidelines shall
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M lUTunnsn 14 9311uana3 GATS wiouULeIMAaNNITAAIINAUSA Y IR IUNINTY 31
LAZHIATT 32 YDDUFYINTIREUUNTINENYMUEEUSH YY1 RNTANANNARAAGT DYDY

o aa o I3 ¢ . Y% o aa o aa
ﬂqju‘ﬂﬂﬂmaﬂ@ﬂﬂﬂﬁqmﬁimﬂﬂ us Gambllng ﬂ'USUE]ﬂ{]‘V]iI']?JLLagLLUQﬂWUUQQHIUF’]@ausﬂ@Q

a

2apn13nN1senlan Tnedusemuinininagitads lawn

1.1.1  UszihumnudonndasuaA1itiadend US Gambling fuwusnsainield

GATS Y293 galisnInan1319taRNNUYaEMSFaLNEN

[ |

anigewiniseddn ansgawsnililayniunisilaasluuinisnisnduduse

¥ o w

Weannlumsionniuseavvesansgeiusni seyilidvednin (none) Madeyniunis

v v (Y

Wgnann wazderniundnyseAviidesauyidniglaaiviuinisges 10.0. a1v1U3NNS

Y

b a o A

funuInN159u (BNIUNIAR) kazn1TUSNTNTUTUsBlAUNINEUREIAUATINAR B4
ngANNansgaiEnladanatndmsuaiviuinisdes 10.0 waseniiulideslanain

dmiuaiunsusnisniudusie 8nMIn1sTRvinnIsswesansgewsni ansgalusndildldian

$WaA191USN5 (CPC codes) Nimualilutonans W/ 120 wazuuimianisiniinisneds

Ly a Ly

AT (@nENT Unaee, 2009)" Lilumsidenniuvesny

Y

a o 1

peAnsanssalluaf US Gambling 3adednnisnedenniuvesansgawsnitudiu
%aﬂ%@@ﬂﬁui’lSﬁﬂmﬂlﬁﬁﬂwuﬂ“ﬁ@@ﬂﬁumimshfgjma’]mLLa;‘SMéJﬂUizaﬁaL?jﬂﬂﬂu%’lauﬁﬁ’m’m’]i
U3n1sdununisdu (eniunisiun) egslifidesde wazveuwnvesaiaiu3nistesnis
WHUTUADIZADININTAINIULWINIINITIAYIINIT1TORNAY Wazlenans W/120 Tunsil
USLIAFUITNDILUIEIDINITUSNTIALANA19INLeNETS W/120 1@ wauseineAaunnses
fuualiagadaeudn awnisusnstumseusandisiualily W/ 120 wasszuunis
&

HITENVINTISNANAUATLAZUSNITNANAIENUSE19R (UN CPC) 2e14ls 51uv9agsasiieny

YBULUAAIVIUSNSaEa1vIUSNNsEagliasiBunag1aiusne (US Gambling, 2005)' e

be applicable as of the date of their adoption. It should be understood that schedules in force prior to the date
of this document have been drafted according to MTN.GNS/W/164 and MTN.GNS/W/164/Add.1.”

3 lonans W/120 uasuuimensdaiansisdeynituuienansiidrinaudng GATT SoviumudeFensosesszing
midmsunsdavimasdeymiuluasnnsasnnmsdmyniaseuginte wnasassatiuilimaumenisiarms
Porniuuazn1sTALUIEUINITUINIS Lonans W/120 lmualasiaunuanuuinisuagauiuinisgessne nieudsy
mUimIuazamuimagesdinanly nasatuiitmusausiuas foumanuimseuszuunisiaiomeniesde
Aufuaruinisnalauvisanyssanaid (UN CPC)

19 Appellate Body Report, ‘US-Gambling’, para. 203.
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o

andgouisnilildfmualfodnsdnudsinan esdnsgussaifaiienansisansnfinrsaniae
91AIBLATUNITAAINAUST YN INNINTY 32 VOID YA Y YINTIILUUITINIENY VLY
ausdoyey1 (US Gambling, 2005)"

psAnsgnssalldfiansaenans w/120 adutenansilémmusiavsiaunuaan
UINITUAZAIVIVINITLDYRN ALSEUUNSHITOANVINISHARAUAILAZUSANTNAN LRI
avszw1u@ (UN CPO) Tnelunguit 964 Suilunguanviuinisges 10.0 (M3Amkaznnsg
Usnsdunuin1sdn) WuenUsznannisuinisges eenduaivinisu3nisnisiun (9641)
AYINTUIMIFUNUINTIU (9649) TnganmnIsUSNITdUNUINSAY (9649) liutsgosanyn
atlun Tnewildluiude anandosnisusnisnifudiuse (96492) (US Gambling, 2005)! fail
ansgeinidedeayniuisosnisiingnanauaznislinisUssdtiidesaunaluauinig
U3nsmsniudusiesae aneldanuiusnisnisdununnisdu (endiunisiwn) (US Gambling,

2005)"

pg13l5AfA Dr.Federio Ortino 813158UM1IN8de King’s College London @191

a ' 2 v o 1% & ¥
NOMUBLATHENATENINUTEINA Uazilui¥e191aungu1g WTO Wuugadnenans
W/120 uazuuaniin1sdavhmsndenniudundngiuinansdennuiluendwivieniunn
a9 Pausmmadlasaluanuanasseuainieisldlugiugionansauluy (default model) s

[

wiudenansiinanasiigiuziluenasinnuauning 31 Wldune 32 veseydyeyn
n3adgunn (Ortino, 2006)'® FausilallFTnauasunuasiidadond US Gambling 31015
uimsnisniudusiesgnigldaiviuinisgey 10. D aumsedeyniuvesansgeiusni us
MsRanuenaseaemILIe 31 azBufuimdndenisfinruausdoyn wnndinsld
191 32 veseydyangadsuun Wesnume 31 Wudsvidnlumsfnnuausdyan
sazvioudaanunsualvesUszmasndnlddniou widideduvesesdnsgnssalifiansans

nansraesatuifiuenarnaiunisinumunins 32 ndvadeaulidaauimdnnis

AANNALBUFYYINTHILUU

5 Ibid., para. 197.
1 |bid., para. 201.
7 |bid., para. 213.
18 Federico Ortino, ‘Treaty Interpretation and the WTO Appellate Body Report in US-Gambling : A Critique’,

Journal of International Economic Law, Oxford University Press 2006, page 13.
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1.1.2 UszliuAl1udannaadvadnndIdaneni US Gambling AUWUSNSHUaY

anigauisniluisasnisidignana

muitanigewinildeanuinsnisinm Sudunguuneseduigunanaiuassedua
53 Inengruneseauiguianan laun ngvune the Wire Act a.fl. 1961 nuung the Travel
Act a.f. 1961 aznfvuie the Illegal Gambling Business Act a.A. 1970 Fadrudu
ngruneiilutinishiusnisnsniudusionidlng

osAnsanssaiidadimuiiansgewsnilidyniudoauudnnsmsniutuse
119lna N15ATUIAIUABAAGBIVBINIATNITANINAURUSN I UV IANTFOIITNIA1UTD

HNNUNITIIEna1nTueguvaUAYeIn1T TR NRUT 81U luAIT 190 o N TV BY

Y Y

Y o

ansgeiini lunsdlll ansgowsniseydn “lifidedndn” (none) Tudeyniunisididgnana
HumneaunanigesnilidigniudenisidignaintAuguuuunuunns 16 Aeaiv
U3N13¢e8 10. D MsUsnIsnHudusie Al ansgewsniddhiamsataduldnguuneviud
Tinastiusnisniswiudusenislng WWesnnlilassusiasnswuintluasedeyniuiv
wiuwsnuilednsilaes auungt 16 fsimualiusemaaundnaeslviiinisidngaainlag v
a va ' a Y a = | = & cay 1y
nsUsERTRLANTUSMTLagHlTUINsvesUsewmaanndndy Fudumseynsizviilidesly
nilssinaaundnlaszyliniglavedimun dednin waveulananadunisieteyniuves

Uszinany lngUszimaandnazdesliadiudothunlddeunnsnsdudunsiidanisdig
panfiszylilu 11997 16 : 2 (0) - Gew) Huwidildszynpsnsduiluasisdognituiiy
uiksnidlesimsdaie’

Tneluniil osdnsgnssalitadedn Ussnsusn wnsmsvesaniomsinmdanariy
nsfewINgliuINsiUsswalugdiuulandelsinanmeldnnumingvewing 16
2 (1) i unisfusionun (total prohibition) Sl lvusnslEnileds naneds videyn
FBvesmsdwaun1sliuinismugduuunisliuinismislng (US Gambling, 2005)" uag
Usznsfigas nsdrinsiuiueeanisdiiiunisuinisioen viedinuimiavesmanis
vimsanualusUuuulaemegnieldanumnevesma 16 : 2 @) Sudesnanlaim
wihiugud Seidandaeonaneiiviioliamuavesmsdweuuinsiisinuslilusuuuunis

(%
[ %

U39 17 (US Gambling, 2005)%° @stu niswuiiluiinistiusnisnisniunielnaves

19 Appellate Body Report, ‘US-Gambling’, para. 239.
2 |bid., para. 252.
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ansgeuin Fliaenndesiuiusnstinsiingnainnuung 16 ved GATS
WA1E»319158 Donald H. Regan 9139138@0U3%INYUN1ENI5AI5ENINNUTENA

989 University of Michiean liifiusiefus3ddadesnan wesainaidn Taaan’ §

mnuminelaginludonisdrialmaidesUinainnniigud uinstilamiiuaudidu

fal &

FMuUTIAIINNTHURIAY (Regan, 2007)" Msiwualadmuiiuguilanuueiduns
= A va A v € 1 a o ™ a a4 Y a

WenUseitRieduasemaysloviunauyid WWeowrinazliinisuinisvsedliuinig
paUsemasglaflasuoygieliuinisnisniunidlng Jsmsieseianunan UssAuaiges

AumAnuNns 17 Wlduns 16 luseanisidignan (Regan, 2007)%

1.1.3  UsziAuANEaNAE09Y89A1ANREAR US Gambling Auni1sUesuld

Fosndunaluauanns 14 (1) vee GATS

AR US Gambling 1uafusnveas GATS Aifinssrstesniuiluiieanisdunses

2

v A

Aao33uduRUeIUITYITU WaTansFRLLTNLABNTIINgUUIBNITAIUAITIRUTNIINT TN UTY
soduninsnisndnduiieAuasesfiasssusufvesUssyvu asdnsgnssallalduuinienis
g dasniuniluluning 14 989 GATS AMUBUINI9UBINISIDIREYaeNIWNR bUANY
11M51 20 999 GATT lagu1nsn159e9UsemAanntnazaaukauly 2 Usenis (two — tier
test) AON3I19@OUINNINTNITVOIUSTWAGUITNADAAG DINUBYNINTIINEISenS o LT Y
JUAULSN NTUTIRTEeUlUEILUNLTBITRs NI LY

WIUIRNTNISA1ETAAINUANES GATS TALEINUNUSNSUNAINUALINIUAIUANAY
GATS uaUszwmeAan1dnenas1stesniuiiluiienstinsnisaanaila af US Gambling 1Ju

v v oA Ao & =~ = U a2 & W ¢

nslaugaseiniseanuinsnisidnduiieundesfasssusud Fuduingussasdniuuing
14 493 GATS Tun13ANATOIAATTTUTUAYDIUTEY 1B UNETANTOUAIINANAINITAITEN TN
Uszne n1391 GATS Avuadesniiuiluidlivandiiuianunerenlunisadisauga
FENINNIANETULAEIUeTUnsveudasUseinaaunnlunisiirnudAguinuaily
4' al v :{" a 1 o I3 d" = v
LS DIAATITUDUAVRIUTLV VU FIN1TND15U1I1UI95N15 N TuieUnUeeRasssudunniy

11ATT 14 (19) V09 GATS fasedrAnulfsinunisiiarsanuinsnisfsnduiieundes

2 Donald H. Regan, ‘A Gambling Paradox : Why an Origin-Neutral ‘Zero-Quota’ Is Not a Quota Under GATS Article
XVI’, University of Michigan Law School, J. World Trade 41, no.6 (2007), page 1303.
2 |bid., page 1308, 1309.
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AasTIUTUR AULIMIY 20 (1) VBS GATT
Ussimmaandniisnadosniuszdeaausneundnguuas teyaiiierdeailefigar
Tldunsnsvesmuldesnuuusiieuntesseloviarsisuyvionmardiidvualiniu
BUNNINYOLUBWINT 14 ¥ GATS lagluuTunvewnns 14 (1) Aen15iaatinunnsnis
y9aUszmAauNTInfioonuuuNLiloduasesfasssudufivesUssrvuniofnwinuasy

[

= % = v oA S @ o 4 a
ISUTRUANTITY AasTINduRvesUTEu vl WunnsgIuveInIsnIyyignviseRaluday
FewUswasulumuenaun Tnusssy Usemalvesdeny UseinaauBniadlfasssudunves
U 19UNnUALATOIANG 1T
s § @ 1 Yal Y a U U 1 a d’( U a

asAnsavesaliuImnveylriinsiiusmsndudunendlnaietuluansyawsnn
szadmansegnulukiaudafiasssuduiunyssvrvunansgowsniseanisaslvianudua ses
2IANTENSINIIIUMIEAUAUZNTTUNITRT AT RNIMTLAATIVEOUMIANAYDINT 1IN MUY
luduaasnsalussmaldnguanedinay wagsieauvesaninewnsd §319lugiugiiunures
Usggyudaduginnsannseenuinsnisiieymiadestunisveniiu sadnsenginssy
n1saelne Msniulunguenguaznguaunfnniswiiy Bnnsdulaannsniudmasides
93ANTB1YYINTTN waztludnislimnuaduayumansiuunfanssunianguuneUsenan

Sulg (Regan, 2007)%

|
= a

NAIINITRINTUVRIBIANTENSIAIlUAR US Gambling uazluamau 9 nladaduly

[y

Usunvesdasssudufveslsvulilaadianginueiveuiunves “Aasssudun” Ndaau

2

Uszmegondogniiuniluldgnnadededlunisivuauinsgudasssusuivessemeany
MIAAATBULIANS M E19NI199219 1899710 AN LITRL LY 99ANTe1uYeI U NI UAAS S TU
JUMVRIUTEITUTIUTEMAANITND19UN U LT T un 9N uladne wareralulauiunldiie
Untosfasssuduivesseyyuegrauniaze uisnahlldneundedlviusimenielulssme
aa [ | a < A o [~ =l =X A a 1
A153038UINTANSANIMTULIRsNsAITunseld Tldfisanisiansanin nns

Lidnsaunisyinemnsedudssmaansdazinlininsnisiinmduuinsnisilddndu

' '
I = A

171951157 RsSIeazdunnsnslusndufsailoluinsn1sauiaennd i uAI LA
a9 GATS 11ANIUIATAITTIANIN K3IAUINTNITIUNALLLAAIIUANGS GATS UaenI

a a v & A Y Awva A & P
1ININISANY wazu1nsn1souazdadduriasnstdululaniauszadn Astduuinsnisi

Usemnaaudnanunsalsuinsnisaananbalaglunaliiinnisenisadunisunniull

% |bid., para. 296, 299.
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14 =

A US Gambling 19319%an15090152n15Ra@9UI1Us Al an309ina11o1a
lunf g 3 1

Tognviuiludesiduneudn wmsnisimmibuninsnisiegnieliveuinndesniunaly

[

ngUszaveannsnsianudidyuntesiiiedla sasnisinimduuinsnisfiasdieli

UssRingUIzasAnananlauntesiieds Ussweggniedddiseaiduinduinsnisduledn

a v

[d = a [ I 4 1 &
WULIRINISNALLUANUTSATUAIUANUANAY GATS UBHNINNINTAITANIN NAI1NUY

4

UsznagiosagseahduirdunsmsdulafidunnasnisianunsavssaingUszasdnusener

9 Y

% v & Ql' a o a v ! a 1%
ANIDINBDINTT LALUUNIATNITNALLUANUSAT GATS UBHNINUINTAITNNIN @Qﬂﬂiamﬁﬁﬂﬁu

Y q

Y

ARtliuansgewsnilifiganudiinunsnisiniviioannguuieiiunisuinisnisniu

ndlnaduninsnisndndunieliuing 14 (o) GATS uasuaudiiaslisnafigadladng

WesNIINIndeniaunsaussaingUseasalusedunisundesiusemeaggniosiaanisuas

a (% S 4 ! a

auilANUENIAINNANUANGS GATS WasndNuIATNITANIY
lurengauseinaaindndeafigaulnladn amsn1sainanaennfeInIuNiIves

Poen iumlumunins) 14 nanfie desiigatinnistduinsnisvessemeaudnlaladuly

lneidandseiviniudnelavseliaumnauna TuseninsUseimeaauidnedng q Neglu

& LY =) [ a v v 1
ADIUNITULAEINY UIDLUUNITARNUNIINITATDY 1D UL

< 1

asAnsansTadluAftiinIIngvuien1siunsniuvesansgewsnlieuluun

a wva 1

dnsesnisllidenyszivhogramanisuieluiviana eednsanssaliiudn legann

[

ansgosniflaindusgnetaaudn ansgawindduldngruienisudsdnssninedy

<9

(Interstate Horseracing Act) ag1slsliienyUssvi nguunedenatougy1alvigliusnng
mglulssimavisgliuinisudaints aeivinugiiuinmsandrsusemeliuinising

(%
LYY v o

aetiu nsdsduldnguunevesansgewsnudunisiden UssAvRegramanisuazrlifimaua
wazldidulusudoulandvualilue Sununveunnsi 14 a9 GATS
a a ¢ o Hee 1 e v A a v = . a
Inenfinusatuiifujsdnudenguunefinestoslunad US Gambling luund 2 13

[y

Usuldngumanedananiluad US Gambling fiuwwiAnidadeniiuunves WTO lutengviuned

WNeadesluuni 3 warn1siasignaugenndesuasanidadeluad US Gambling Aude

noMIeKaziWIAITIdYes WTO luuni 4

1.2 IngUszaedvan1sivY

[

(1) wednwdgymuazUsziiudidgnienguuieainaidadevessdnsavssally
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AR US Gambling

(2) wlednwuuimalunisieumssiognitubes GATS

(3) Wlednwveuatiusnsalifiedfunisdhgmans

(a) efnudengmunesuaziumadaadosniuill TuFesassmdudves
Usgvu luuTunves GATS

o

(5) wioAnwidsuszinuludiidadevesasdnsgussallunfd US Gambling 91l

0O aa o

ﬁ@@ﬂéjﬁ)ﬂﬁﬂsﬁ@ﬂgﬁmﬁﬁLLaSLLU’Jﬂ’W’Ju‘UQEJGUBQ WTO

1.3 duufgu

aa L% (3

ARtladevasasdnsgnssallumd US Gambling luuszinuiusnsdingle GATS veq
ansgawsnimuasdenniu Ussinuiusnsdlvesanigowsnilusesnisdignain waz

I Y)

Uszmunistadulddesniuiiluniuuinst 14 (18) ¥89 GATS dauldasnrdeasiuds

0 aa o 3

ﬂ{’]‘ViZLI’]EJLLaSLL“H’Jﬂ’]’lu%ﬂﬂ%@ﬂ@ﬂﬂﬂﬁiﬂ’ﬁﬁﬂaﬂ

1.4 35N159YBATVIULYAVYBINIFINY

\Junsfinw3deienans (Documentary Research) mensAuaiwazsusIntoya
maenasmuaiiieItewiainwlneuazaiwsings deldulaenisduniianmisde
UNAIIN 15875 91T LONATTHELNIVBINUIBITUVBITTUIALALLENTUAN 9 INeTnus
nnMneLATgRTTEIUsEARg 4 uarliesgideyainnianatseng q fanidunivilne

WaEN1189Ng Y SIdlinsdunwalindynis etdeyafina e saniiuium e

1.5 Uszlavinaiainazlasu

(1) Lﬁaiﬁlfé’fﬂﬁ]LmeﬂumiammmiN%’aQﬂﬁumm GATS

(2) wilonsuisiusnsalfeaiumsitigaans

(3) LﬁaiﬁlfﬁﬂaﬁaﬂzgmLLazUizLﬁummgwmaﬁﬁ'] Syves WTO enfufasssusy
AUDIUTTNBUNNUNT YR GATS

(a) ilonsuisusziuluditadunf US Gambling vetesdnsgmssaifilsiaonndas

fludangmueuasiuIAItadeves WTO
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UNi 2

Janguaneingataslunf US Gambling

AUANAT U813 1U3NT (General Agreement on Trade in Services —
GATS) Wuauanawmianigld WTO Aifnisiasenegisaiies edmasnisdiuinis
symineUseimandsreidureyly (progressive liberalization) muAunsonvesUssing
am%ﬂﬁﬂizL‘V]ﬁauW%ﬂiéfﬁ’muﬂiﬂumﬁ’lﬁa@ﬂﬁu (Schedules of Specific Commitments)

GATS lafmuaguuuunisAusnisienainulall 4 sUiuu (mode of supply)

(%
v

Aeil gUkUUN 1 n13USMSUIuNIULA (Cross-border Supply) ULuU®l 2 nsuslaaly

A19UsEine (Consumption Abroad) JULuu?l 3 N15dndegsAatiieliuinis (Commercial

q

Presence) JULUUT 4 nshuinslaguArasssunT (Presence of Natural Person)

suwuunshiusnisiiAimvluaf US Gambling Wunislvuinisluguwuun 1 nns

=Y

Tusnistunsuwau (Cross-border Supply) ABN1SIAUSNITIINNILLAUVDIUTLLNAGNITA

wildldnsuunuvesuszwmaanndnduiidugduuinig lnegliuinislddessingdiedlu

Y
Usimnmguusng
USLNAFUITNANUALUNISITINNINUNINTNISNAINAADNITAIUS AT ULARY

aviiedarinsdonniuvesusazuszme Tnenssdeyniuiiasiludiudfgyvenis

v ¥ o

a a P =1 NS Yo e a a a v [
WALas LuawmLUULaﬂmiwiﬁnuwﬂmmmmﬁnﬂizmmm%rﬂummgnwu UYDINA

a ada

NeItunsidngnata YednfnneifunanUseAvaidgsnuyiiasdenniuiiuiuidneanyn

U3N13 (World Trade Organization, 2015, 9 September)®® &syinlAUsginegnTninusn el

o w 1 v a wa

Tunsiagliadsdediinsenisidndnarauasidunsiden UssuRnediusnissised all

Y

aamé’mﬁ’uﬁuﬁﬂiﬁﬁmmmiw%’a@ﬂﬁu wazidunisSulseiulussmaaurdnazly

Wasuulasdeulvlunisididnaauaztoulunisliusnislunanaiazdwmalvigliuinisain

v o w

Uszwaau@ndunuivdedidnlunisidigaatauazideulalunislivinislunain il

Podnnavsetauluninnnifseylilunnsstennituvenu

Tuinginusaduiiaziansaniaiusnstlvewnizewsninunisnadenniuyes

'
Y o w a |

ansgowint ngasAnwianuiuinmsiiansgesnilinnugniy Jedndaneanunisng

Y

2% The European Services Forum, Analysis of GATS sectoral commitments of WTO member states undertaken in

the Uruguay Round, 9 September 2015.
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Y < 17

nan lunssderniuvesanigewsnifiiierdesivaill Tnedssiuiiinmluafiidude
fnmingItunsiiuInsmndy (guuuunsliusnisthunsuuway) dangvanginediuns

WIUDIUTENARTS 9 TAuLanaeniy waglifianunnas AnusmiiosswinsUsemdla o

Tuigesll Nilvuegiuiausssy anuwslazruusssuuvasdasUsenagaunndaiuly
Tngdulvgudn Ussimaaudniodndunisuinisiiiangmung Ussnaufiuuuinienisdnii
asedenniiu a.a. 1993 seudinisuinislafiduvinisiiiangrune Alidnludesseylilu

m13197eynNuveIUsEIWMAAY (World Trade Organization)” @suansinlaildgniiuniside

] ¥ 1

U3nsluanviuinasll wiunauszmanimualinisndududangniesniunguuiy 1@

Y

Uszinaoeanside ans1we1andng uazanigewsni Wusu (werss Alans & gnsledy,

£
v a

2552)%° fail Qillsuazsuiufnudongruneiilulssiiuwiinflaenss ngunaeinisi ey

a2}

WSdyanueydyyingadsuurinmenguuneausdynn a.a. 1969 wethluinsnziindm

o (3 6

AnduvedesAnsgnsIilunftaonadesiuninunnas GATS Tiuddengvuneduiiiieites

o aa o

wazwwIAIDadsluARduYes WTO ussly Inedsieazidensasaludl

2.1 denguuneiiduuszinunanlaenssluad US Gambling

1Y
| a

% & < = N ¢ =

TongvuneilulszinuuiinilaensanTugnisiiansanvesesansgnssalluad US
Gambling lawn YangraneiiglfuiusnstlvesUsemaauIinaiunisiadeyniu 4o
nguangiigfuiusnstinisdidgnan wazdenguuneneitunisdeduldvesniiuialy

119191 14 (19) Va9 GATS

2.1.1  danguanegifeaiuiusnstlvesssnaAsinBnAIuAIsatagnwu
Usemeaundn WTO fladnvhansisterniiu wagyniunuwedlunisidanainnisen
Usnisnglanseuainunnas GATS iunuseinaan®ndu q deunniiuludnsuasiiaum

mvualilumsidenniudesUsemeaindnladniii Wenswderniunsdeyniuniliuazde

% Guidelines for the Scheduling of Specific Commitments under the General Agreement on Trade in Services
(S/L/92), World Trade Organization, 28 March 2001, para. 20:

“ All. measures falling under Article 14 (General Exceptions) are excepted from all obligations and
commitments under the Agreement, and therefore should not be scheduled...”
2 wamss A3ANAT, go17in gnsledu, “nrsniduuuniedieduneasida (ONLINE GAMBLING): Anwd3auifieuszning
ngmnglneuaznguanedngy”, Menuausdedinnumagisssy duvienisinyieusunumndngnsnguang

gInssumeBidnnsedngd a1 aduuad unIng1duasuneu 6-21 dquieu 2552, wi 7-8.
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3999N15TULAABUNITAINITUSNNS TnalAusenaAauIInNinvinde

I3 ! =

pnsusIgav L dudiund

a wa

niudfeslsERTAnuTEAUTRIAUnTuluiusnsainsdidnatnuasiusnsaindn sy

'
a

va aa o a PN v 1Y) A v Y !
U LEJEN?’TUGU']WWWUIWi%uIﬁUﬁW%WUiﬂW?Wigulumqiqﬂmaaﬂwu L‘W@I‘Vﬁg‘U‘Uﬂqiﬂqﬁgﬁq"lﬂ

Uszwaliuszansnmuazilulunuingussasdvasnmnuanaailidivihenisiuinig

2.1.1.1 #0IUENNVINEVBIAN T TBRN ALY

M151499 8 BN WU (Schedule of Specific Commitment) (World Trade
Organization)?’ flusazUssmaauBnledaviniu Wuldmufidmualiluanns 20 23saanu
284 GATS (World Trade Organization)® &3 munin “arsnedonniuaziiunianuinves
aumnasiuaiJudiunis (integral part) vesaumnas” HANNNYVINEADA1S 19NN
fanandeniinayniuuszimaaudnauieulvuazdedrdanuissyludoynsiuily
(Horizontal commitments) wagdayniius18a197 (Sector-specific commitments) U84
az‘dizmvsiLLaw'angjﬂﬁulﬂﬁﬂizmﬁam%ﬂﬁ’uﬁmLﬁaumié’f’]mmﬁmdﬁ] Tagnslaunsnis
SudunsidenUssavh seinieneliifnmuwindieufuluseninasemaaundnlilasunis

Usenunauselavivasnu

(%
[ RY) v

Aetiy an1ugnanguugvesnsedeyniulsiinadedulunisnguunelugiue

o o

NOMUETENINUTBINATN W AUSH Y YN TUTENI195] MUAUNUBVRIDYFYYINTI

%9 9

REUUIMIENQUINBausay A.A. 1969 FenalmAananisngrnuietulusesninsssme

auBniuszinaannBnazdeUseivinunIeaiunisuseadile 9 auidenniuivun

[ YY) v

muvandggneadudya (Pacta Sunt Servanda) WisUseiwaasndnlananaanuisunile

A

luausdyaile 9 deusosyniulseRvAnuausdygyaIeAImaasn ("Vienna Convention

o

on the Law of Treaties 1969," 1969)% wazardaslinszyitnisla q sulunstnunwmse

aneinguszasdvesauddygitu JanshivssAvhauanugniuluassdegniudunis

27 \floshearnssiulumstarhaunnas GATS uasUssimaandndosininsedenniudosiy iielmasaduiue
n9iesNsfseugIns madavinssdenniulutisszesnanfindnvesUssmamndnoaliiauysal safanisnede
ps1denniuffimunaaindeuly ddaeiidonves Schedule of Specific Commitment flustazUssinaasndnsioadniii
\Hunsssyiemuestenniuiiratstognituialy uastognitussann Aldfmunfisusseandoavesdoyniue
avwiiiu sl luiveniinusaduilageiden Schedule of Specific Commitment F1Ans 19t UazieN Sector-
specific commitments dwﬁagﬂﬁumamm

% Article XX: 3 GATS “Schedules of specific commitments shall be annexed to this Agreement and shall form an
integral part thereof.”

2 Article 26 of Vienna Convention on the Law of Treaties 1969.
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ldusgddfmiuauSduan gaunaliinaanusunnluszuninalseind (International

T o

Responsibility) vesUsginegndnildUssAvanuauddyguudeussimaaundnau Nlasu

wa

AMUEEIEAINNTazIdaiusnstlvesUssmaaudnldUssAvRnuausdyniaina

2.1.1.2 Uszinnvasmsiedorniy
Y v v & a a A v v A A ~ P
n133nianseyniulunisiuseinaaunnduauedenniuliioalasnisan
UIN15U8IUTLMARUNTN NANNDNTENTIABEUBLTANAINUSNITUBIAUIAN UU T IAZUNTNDY
Idnluugsdunisliuinsiaeiissmaaundniduyniuitazlisenuinsnisle q Mdu
Todnnnlunisiignaauarnislasunmsussadinvinieuiuiuauluvivesnuuinninila

seylbilumsnsdonniiu

v @ P Y o o a = Y  a Y =t &
miﬂwaﬁgﬂwu%iz‘qLQEJNI“ULLM?J@?]’]H@MH’]‘JLU@Laiﬂﬂ’iﬂwimﬂ? Feagiuadu 2

[

o o
du fsdl
(1) m15197aRnuILY (Horizontal commitments) A M1519TayNRUNATOUARY
Nnausng warldonsdaedinsuansistoyniuseaiviluwdazainn lnedanvuzlu
P %% i 5 v 44' ° & ] a a DY Y a
amsiedzlalidesndigidounnises lngdmuaiileniene q MAgidesiun1sAuInig

lngldAfvinUsemaaundnaglammvuanisederniusigarvivesmuliguls Fednuazaes

'
Ly Y

Payniuniluazgdranldiugnaiviuinis Ysewmeandninazimunteuly vie dedrin
. d X
AsaUARNiuIewialUll
- ﬂ’liamumﬂmwam’lwﬁ (Foreign Direct Investment : FDI)
- N30pATEIORIMTUNINE (Real Estate Acquisition)
- mslinisganyulaesy ¥590180n3 (Government Subsidies or Taxation)
- MIINLAERNAERYTIATIIVDIUAAASIIUAT (Entry and Temporary Stay of

5 :
Natural Persons) (" The United States of America’ s Schedule of Specific
Commitments," 1994)*°

(2) 9151990y NWUIIBA1UT (Sector -specific commitments) ﬁamswﬁwq
iwEJazLﬁamﬁumsﬁaanﬁuiuuﬁazmﬁmﬁﬂizmmam%ﬂﬂi:ﬁaqﬁ%L’mea%miﬁw%mi way

= PN 1 [y 1 a = a [ ¥ o 1 a 1
Wesananniuandaiululuusazarvusnisdedinmsivuadeyniudunsdl q luauus

%0 The United States of America’s Schedule of Specific Commitments, GATS/SC/90, 15 April 1994. See also,
Mexico’s Schedule of Specific Commitments, GATS/SC/56, 15 April 1994.
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avauin Tedssmaandniitudeynituaninsadatesfalusuuuuraanmsliuiniss
4 sUuuUld fothy Ussmaandnazdoaasaniiodavimssdeyniuluaiiuinsiindonas
Wauad uazazimuadedrfnvieteulveedlalifdessryaslumaadeynitu Tneasiede
unifuazUsznoufmeaivvieaivigesiivszimaaindniaustias ynitu Aoarviuinisniad
NALLATINIINENITUINIS (Group of Negotiation on Services — GNS) lasauiuinnuna
u3nslivedY 12 a1 mmﬁﬂﬂﬂgiu Service Sectoral Classification List (World Trade

Organization)’ teldidunugiulunsiasardaviansederniiu

2.1.1.3 NUSATAN LUAINAIUANAIINABNITAIUIANS GATS

(n) Yedriinlunisidngeaia (Limitations on Market Access)

Tavdnnsdna’ Ussimaanndn WTO mslalenalinumnivessemaanindu
ilusznevgsianismuinmslulssmanulalagbifdedfaietioulvedndla 9 unsas
n1sdianIsidgaralnnuuing 16 Ysznaudig winsn1ssudunisdndnuiuim aiu

BN (10) - (7) warHInsNITIAAlUFULUUTAYARANINOUIINTT (B) warn1sidndiony

) a P A

A9YR Mueyuas (ewl) imsnisswdumsirianisdigaaindifiesiniseyliluaimng

Y

a wa va

16 Lavanasn1snanaie1alanwusidunisidenUseavtimunandseAvigssauy1Any

119151 17 asae (World Trade Organization)®

wa a

(1) To1nnlunsUseAUREe9AUIA (Limitations on National Treatment)

UseineaundnagaedlinisuseRviidssnuyiinuiusnItlvesiaza1vIuinig
wargUuuunisliuinisiiaulanivualilunisiateynitu TneUsemaauiBne1seyanu
a = T L a = Y a a A
UsnsuazReulunisudiudududsylovisenisuinimsediusnisvesusemaang ndu
o | e v a Y o % o a va o ay M v
Wegnirnlviunisuinisuazglivinisvestsemanuls vanUseAvagesauyiilile
Senfedlivsvinaanngninisuseiviludnuasiieanusemidliusnsngludsemaiasy

a wa 1 =

T9U3n1561991% 1ImsNIsARANANeAUB19TNaliAANITUSEATRATYILAsuAUle walunia

Y a ) = a I3 Y ¢ Y a 1 ay A
NAUNUY ll']miﬂ'ﬁmﬁnﬂUI‘LJ'U'Nﬂﬁm@'H]ﬂJNaLTJUﬂ'ﬁIV‘U?SIEJGUULLﬂmﬂUiﬂ"ﬁﬁ]’Nﬁﬁ@@@Uﬂﬂ]"m

e

*1 Scheduling of Initial Commitment in Trade in Services: Explanatory Note, MTN.GNS/W/164, 3 September 1993,
page 6.
*2 bid., page 2.
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Tungliusnisludseina (MsidenyseAtalumengide ¥38 de facto discrimination) L3u

[ a

- glivinisneludssimanlvivsnisdelandieilasunisiiiduansiivey (given
° [ i [ ' < A
preference) dwfuaudluniseenaimianiglulsemanuy Wnsn1sasnadunisiden
UszRvfegrsdnudsiamndyyfvesliuinig senindunisiden Usshtalaenadile)
Gl
w39
A o VY v % [ Yo Y a
- wwsnsiivualiginedeedneulasulueugnnisliuimsussaniadssnm
) o 1 & “ Y& ' Y a i a @ a i
nila Wiunsnsteglilddunswusendliusnssinsfilesandyyd wiluniedse

a wa ¥ [~ a wva | Y a I a v I Y a (=
AvAkdudumMsUsERURdegliusmMsisniseenigiuinisagludseine mszunulid

1 1% 1

Fliusnissnadselaaunsadudegandenouldunnindliuinisngludszme)

\
wa a a

Y
Aty NsIAnlundnyseRvREssPuAIIRTaUAgUNINISEoNUsEATUR U ang A

e (de facto) wazlanen19dfAte (de jure) (World Trade Organization, 1993, 3

September)*’

2.1.1.4 sgauanupniulunisesdorniy
luudavarviuinis Weuly nisillennduiinlilusenistenniuiiluuasde

Y] )~ ° v v & a = A Y o w v
%IﬂWUi’]EJﬂ']GUW ﬁ]%ﬂﬂqﬁﬂqﬂu@eﬂ@@ﬂWULUUﬂim S]VLiJ GZNNEJ‘UI‘?J‘Wi@GU@"iﬂﬂﬂﬂqiLsﬂqqmaq@LL@%

[y [y

nsUseRTREssPuYAazTueg fusERuaukniuaglugULuunsIiuINIIMs 4 sUkuuin

AeansyNuINteeiedln vieUsemaauBnldyniulusuuuule 9 weluaiviuinig @9

sEAUTasAURNTY Ivawuuldfitedndin (Full commitment) sAULUY

Y o w

283117 (Bound

o

commitment) kag LN (No commitment) 1191 seduauyniulunssdagniues

ansgeLusnIMiAeItesiuaf US Gambling siail

o w

(n) liflvaanfia (Full commitment) ¥nUsemeauInlusidaniviug 1a3ninway

= a Y I = a va o a = |

L\?EJ‘L!I‘ULﬂEJ’JﬂUﬂ'ﬁL“U%ﬁG]a’]@LLaS/‘WﬁﬁJﬂ’]i‘UigfﬂUG}LEJENﬂu%']@Lanua’Wﬂ‘Wﬁ@ﬁ']‘U’]ﬂ@EJGUENﬂ’li
a v J t:l o ! « 9 1

U3N15A 9 waungal 9eseuA1d “None” (laif)

() Luigniiu (No commitment) lunsalitlszmeaundnladeinisasasnmlunisly

wnsn1snlidaeneaesiunannisiingnainnaz/vien1suseataesauyfebiluanun

v

U3N15uagdsn1sliuinislauds Useimaaundnagduiinddn “Unbound” (ldyniiu) 13lu

Wt 9

vl TunsdlnuseimaannBnszyadn “None” ludiuveinsnaderniuseanun

9

% |bid., page 3,4.
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e U I Tve s dunisienizroalvusnsiwintu wediadaaiiansanUsenau
Fudeadrianaly (horizontal limitations) Tud@iuwsnueanisi1anle (World Trade

Organization)**

2.1.1.5 msInimsedeagniulaznsiaudsEnvuing

MsduunaUIMswazanUinsgesiiynit [ulumadadsetenisduing
LEARINTIBEIYT (Services Sectoral Classifications List) 71 MTN.GNS/W/120 asJuil 10
nsnIeL a.a. 1991 iefideniulaeialuin “lenans W/1207 wagkuamensanimnisng
“i’f@@ﬂﬁu (Guidelines for the Schedule of Specific Commitments under the General
Agreement on Trade in Services) Fadutenansiinaruunsingaon1sdusnsiesuseiu
dmTuMsTArin st niuluATINISIRTIINSAINYAIATEURIN Y lonansiaesatiull
lnauuimienisdavimssterniuwagnsiaudsanvinisusnishi

wiinenans w/120 uenansdildidufiugiuresnisiasannisdiuinig desuun
Uszanu3nislaedeiu Central Product Classification (CPC) miindaludaudeuniinil
uAvINUsEmAmNdnUsraAiagimuansdaUseinnuesauiuinnsdesuieAdenude
puLnaunsavinle usResdenndesiu Central Product Classification (CPC) minldenaiin
16 ogtfosfanmsiiddrinnuiiasdenesraiismeliiefiazwdnidssnuiiniuves

%aummaﬁa@mﬁu (World Trade Organization, 1993, 3 September)*

wmensdnvhessdeynituiiiunainnisiesanseusinds Tasnguasaninde
N15U3n15 (Group of Negotiations on Services - GNS)LEdnvinenastudesalu fe
“onarsnsedeyniuidesiulunisdiuinig : A193u18” (Scheduling of Initial
Commitments in Trade in Services : Explanatory Note) MTN.GNS/W/ 164 asfud 3

g8y A.M.1993 wazienalsuilatiisiiy fi MTN. GNS/W/164/Add.1 as¥u#l 30

* The European Services Forum, Analysis of GATS sectoral commitments of WTO member states undertaken in
the Uruguay Round, 9 September 2015.
% Scheduling of Initial Commitments in Trade in Services : Explanatory Note, MTN.GNS/W/164, 3 September 1993,
para 16 : 2

“If a Member wishes to use its own sub-sectoral classification or definitions it should provide
concordance with the CPC in the manner indicated in the above example. If this is not possible, it should give a

sufficiently detailed definition to avoid any ambiguity as to the scope of the commitment.”
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WOAINIEY A.A. 1993 deuninisuiludnasilaeanenssuisnstenniukassusedlnene
UURIIIMENIIAUINS tngldiatonansin ‘wuimamsdavimssdeyniunieldninunnag
11728115A1U5N15’ (Guidelines for the Scheduling of Specific Commitments under

General Agreement on Trade in Services) a33u#l 23 du1Ay A.A. 2001 FILUINIIATT

[ Ly

Javimnsedoynity a.a. 2001 Tnaderuldiuasideyniureslseinaaundniladnindy

Y

n§991nTUN 23 durey a.d. 2001 wazazliinaderulddounds Ay n1sdnwad US
Gambling FeiiwmAunewiui 23 fway A.A. 2001 Lagn1s1aderniuvesanigewsnila
% o L% é’ v A = v a % o
f\]mmLLazQﬂimawﬂmuw 15 w18 A.A. 1994 3RBINITEUINULUININAITINNIAITIY
Joynitu A.A. 1993 (World Trade Organization)™
LwINeN1sInviansdeyniuluenaisesuiedsnistuiindeyniulunisnede
IR TRUITaIAreEININITINYIIMTIdernTuET ui et Iedla T lun1sIam I oy
Toiaue (offer) A1384v0 (request) wavsyytaynitulumslvdauusiugl (precision) wae
o . o o d [y =l o @ A Ay [y
AutaaY (clarity ) nsdaviguiuudgiuvemsidianudnduieideynituagaunse

neuiisusaglifanuiing uiiuininisiavinnssdeyniuliensgaiodunis

fimnuauanas GATS ag1aluniensla (World Trade Organization)®’

o

LWINNTIAvIRNTIteynitl A6, 1993 laszumedn Yerniuniluazdeduldiu

Y
o w

N13AUINTIUNANEA1UIUTNIS wagiinayniuaInsn1sndian1sidngnaiausednnn

=

nanN1sUsEAURLEEaRUER s olunsanlidtediialefniy waziiiananidssnnusigeau 34

% The 2001 Scheduling Guidelines, at 3 n. 1:
“ This document is the result of a revision exercise carried out in the Committee on Specific
Commitments. The exercise was based on the two documents which were produced and circulated during the

Uruguay Round negotiations: MTN.GNS/W/ 164, entitled Scheduling of Initial Commitments in Trade in Services:

Explanatory Note of 3 September 1993, and document MTN.GNS/W/ 164/ Add.1, entitled Scheduling of Initial

Commitments in Trade in Services: Explanatory Note, Addendum of 30 November 1993. These guidelines shall

be applicable as of the date of their adoption. It should be understood that schedules in force prior to the date
of this document have been drafted according to MTN.GNS/W/164 and MTN.GNS/W/164/Add.1.”
57 Scheduling of Initial Commitments in Trade in Services: Explanatory Note, MTN.GNS/W/164, 3 September 1993:
“This note is intended to assist in the preparation of offers, requests and national schedules of initial
commitments. Its objective is to explain, in a concise manner, how commitments should be set out in schedules
in order to achieve precision and clarity. It is based on the view that a common format for schedules as well as
standardization of the terms used in schedules are necessary to ensure comparable and unambiguous
commitments. The note cannot answer every question that might occur to persons responsible for scheduling
commitments ; it does attempt to answer those question which are most likely to arise. The answers should not

be considered as an authoritative legal interpretation of the GATS.
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Isgydanniumluiuenliludiuusnreswmisemuguuuunmsiiuinims 4 suuuu nesey
Foluguiledn “doyniiunilunirluldunavivinmsnseyliludivestonniusieainn”

(World Trade Organization, 1993, 3 September)® astiu Tunsaifiussmeaun3nimunin

o w

“Lififod1in” (None) ludruvesdayniusiearvindinssesmisfudouluniadediinly

o o

dvaslaynitunlumelaghifodusemaaundnidnvesmisedianugniusgalifivednin
muderimunludiuvestogniuseaiviwintu uilieuludiuvestonniunaluiutonniu

8E1VITINAY

2.1.2  danguaneifgafiunisidignain
waninaeinsiiignann (Market Access) Usngagluuins 16 ves GATS Wude

wnunUszmaanBnlinisussAvRninisusnisuazgiusnisvesseimaaunndu saiu

Y

cal 1w | A v Y Yy o Y o o A PN Y
nmsewnsgvinlisesluninldiauelinnglddeinun dednin wazReulaninnasuayseyll
lupnsadeynituvesUsemanu (World Trade Organization)” nanafe vnUsenaaudnle
liUszasraglnuseimaaunInaudnuiliusnig wisuasduniesnisausnisia § Tludseina

YoInuLal Nazimuatedninlunisdigaainvesnuluaivivinisiu o ledinasasn

FoLAU

[

UoI1NANITUIFNAIAYDINITAUINTLANMULANAIAINNITAFUAT 1 BIINNTTAN

U3n1slianunsadudeld Jymisemsuwaudadliduglassasenisididgnalanisuinis

[y

nsigeatanisusmsdulngignitdeainngseideunglulseme (Winunnas GATS

Y v

¢ |
AOUIEAIANITNOUAANY

[y

= ¢ A 1 o a = k4 1 & o o 1@ al
U mi}ﬂi%ﬁ\‘iﬂL‘WEquNLu‘LJﬂ'ﬁLU@ILﬁiﬂ'ﬁﬂqaﬂqﬂlﬂuaqWU LLG]ﬂlIVL@

nsifuguansiiuinmsngludsewmeanndn Wewinngseidsungludssmatuiivuall

%8 Scheduling of Initial Commitment in Trade in Services : Explanatory Note , MTN.GNS/W/164, 3 September 1993,
para 20 :

“A horizontal commitment applies to trade in services in a number of service sectors. It is in effect a
binding, either of a measure which constitutes a limitation on market access or national treatment or of a
situation in which there are no such limitation... In order to avoid repetition, it is desirable to enter these
commitments in a separate section at the beginning of the schedule according to the four modes of supply. Such
a section could be entitled : “ Horizontal commitments applicable to sectors listed in the sectoral part of the
schedule”...”
*GATS : Article 16 Market Access

“1. With respect to market access through the modes of supply identified in Article |, each Member

shall accord services and service suppliers of any other Member treatment no less favourable than that provided

for under the terms, limitations and conditions agreed and specified in its Schedule...”
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delaenndssivulouiswisiguazaudnduvesunazyszma) (ndulnaa, 2553)°
Aregangseilgunigludsemandiianisidngnainn1sAIusnig 1wy n1531ind1uIu

Tusugnusznauianistnsauuiay nsiruslinuissesduaundnuivudaeani n1s

e uIavsdouvesuisn Jusu

wdnmafeiunsdgaanmladimunlilumnms 16 ves GATS Tasanas 16:1 1
fmuandnnisiugwlivusamaaundniniivasdeslananlivorlunidildimualily
prsedoynitu fadu fusnsdiferiunindrgnataluanuiuinisiivssmaandnliaang
ynuazfinnsanldnFeulviildseyflunsiedoyniiu Gssinaaundn Tdaseiloziden
TEAUAVIUNNTUALANUNTDUVBIUARZANUIUTNTVD AL UTEINe

119157 16 : 2 (World Trade Organization)”! léfmuaiiluanuuinisladiléviide
wniuieafunisidigeaiaenly Ussmaaundnazdedlismundedidnndeieulaung
Usgmisfildidesunedonslianaina’ vieduguassademailanainied Luusazseyld

Tupnsedeynity detiu Usemaaundnazliunnsnisdeaiumailildunavivsnisvseaiv

0 351 Anselwdia, “wuInienisilianatausnisinsanuiay ; AnwnuSeuisualnunnas GATS ffu U.S. FTAs
(ansgaisn-34, ansgewini-dewnlus)”, InendnusudngasuTygrdfaansunidadia, ausdaaans yuiansel
UNINYNGY, 2553, M1 23.

M GATS : Article 16

2. In sectors where market-access commitments are undertaken, the measures which a Member shall
not maintain or adopt either on the basis of a regional subdivision or on the basis of its entire territory, unless
otherwise specified in its Schedule, are defined as:

(a) limitations on the number of service suppliers whether in the form of numerical quotas,
monopolies, exclusive service suppliers or the requirements of an economic needs test;

(b) limitations on the total value of service transactions or assets in the form of numerical quotas or
the requirement of an economic needs test;

(o) limitations on the total number of service operations or on the total quantity of service output
expressed in terms of designated numerical units in the form of quotas or the requirement of an economic needs
test;

(d) limitations on the total number of natural persons that may be employed in a particular service
sector or that a service supplier may employ and who are necessary for, and directly related to, the supply of a
specific service in the form of numerical quotas or the requirement of an economic needs test;

(e) measures which restrict or require specific types of legal entity or joint venture through which a
service supplier may supply a service; and

(f) limitations on the participation of foreign capital in terms of maximum percentage limit on foreign

shareholding or the total value of individual or aggregate foreign investment
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Usnsgesnuszmanunniuldndeidislassusasniswuiniluasdeyniu Fedivavun 6
1933 Aasialuil

(10) Tedfinluduaugliuin1s (World Trade Organization)™ lddnazagluguuuy

a

¥833113UlA9A1 (numerical quota) NNV (Monopolies) HlAUIATNLATUANT WAL
W87 (Exclusive service suppliers) M%ﬁaulmLﬁmﬁmﬁmaaummﬁ’nﬂumamegﬁﬁ]
(Economic Test)

(8) Fodrinlugariutunuesgsnssumanisdiuinig videduningluguuuy
yessusarlmm videleulufedummeaounsdidumansugia

@) dosdnlusunuimuavesnsliuinisladdnsduduumsduiunmsuinig
(Number of Service Operations) #3931UIUNAHNEAVDINITUTATT (Quantity of Service
Output) uanseeniduviefiaviildimunlugiuuuvesiain vielteulufsadunis
NAFBUAUTNTUMNLATYEHA

o w

(7)) 7997170 U TUIUNINUAVDIUAAATITUAIN D900 M UA1VIUTN5TA

q Y

Tngianz iefgliuinsenadnauandugiisniu wazifrdedlaenssenisliuinisann
Talnsiarngluguuvuresdnnulam visltoulufsifunmsmaasumnusidumansugia
(8) 1asmsdednAavizermuaUssAIaNIE Y8R TN MY (Legal Entity)
v3on139masmu (Joint-Venture) Fsgliuinisonsliuinislasenduasdnsmangumunenso
MsTAmuT
(to¥) Fos1inReatunsTInamuaIiiemd Tuguuuuresnisinundnsdiu
49gAU83Y9IN1TNEVULALAYF w‘%a%amiamﬁmmmaqmiamumﬂﬁmmz WA YDIUsRY

UAAR VTOLAENITIINY

dloUszwaau@nidyniuiusnsdinisidigaain Ussimagundniyniuniusziu

v av v D o =i |
nsignanilassylilunsedenniuresseinanunuannsy 16 : 1 wazanamagliang
Jornunduluguassanenisidignaimiulunitsedunimnualinuung 16 : 2 (World
Trade Organization)®

AUUUINNITANIRIT19ToyNITY Tuiitededninnisiindnain ziulaan

2 Wsngetlwvesid “glviuinns” Tluinas 28 ) uagyarasssun uavliAyanaluinns 28 (19)
% On the relationship between Article XVI:1 and 16 : 2, the panel in China-Publications and Audiovisual Products
(2010) stated that Article XVI : 2 was ‘more specific’ as it describes the measures that a Member must not adopt.

See Panel Report, China - Publications and Audiovisual Products (2010), para. 7.1353.
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WIRIN15919AUN 6 Uszianldieodnuninsnisi@enmnin (Qualitative Limitations)
namfe Wunssnsnliladdsfannuaunsaveadliuinig vionunImueuuINIg Wy

A o 1% a v o Y a = Y °o v a =
nsalReulviimualinisuimsdesgniiausluntwviesiuvsensalteulvdmiuiainy

szoslinuaniivdnenis Jadeduguassananisdiuinis uiliiluguassanisidig
Aa1N18lARNURNIEANNNIATT 16 : 2 VB9 GATS (World Trade Organization, 2001b) **
115 4 Yszanniglduinst 16 : 2 ()-@) Juniasnisidudedidnludelunm

(Quantitative Limitations) G?ﬁﬁmumluéjﬂwmzﬁﬁaﬁﬂﬁm%’uqmﬂ (Maximum Limitations) el

'
o

wniludainuatus (Minimum Requirements) 11 11R3N13AMUAYUTUAIVDINITINGT
ffuanalddodudediiamiuuinsa 16 (World Trade Organization)®” dvude (8) \Uu

wnsn1s3adunisdrdaluguuuvvesidfivana wasde (on) Wuninsnisineriunissiuu

989019918 (Peter Van den Bossche & Zdouc)*

o & A a ' 1%
vall lunsalnusemaann@nldinisseyuingn1sniuuing 16 : 2 aslunisnede

wnuussnsUatEsassnivhiuinUssmaantianugniuienisidngnainvesav

Y

o w

USNsuseavIusnstestulaglilidadinm 6 Usen1sanuunnsi 16 : 2 usenadnuenils

Ao UssimnaaundnazdoslilduinsnislundasUssinnanunssylilunins 16 : 2 Wity we

Lildmneanuingliuinissiisfarlifeundyiuvuinsnisduiiluglassadenisdng
AaIALaY sImnUssinAand1vennsediasligannsnisiidudedidanisidigaain
Uszinnduiianunsaldladniu GATS uenwileninfidmualiluuing 16 : 2 AliteinUsena

aunInaziiiniusnsdiingdiunsidignainmunns 16 : 2 4 (§asiavss, 2557)"

2.1.3 danguurginganunisvsaulddaaniiunaluniuuinst 14 (18) GATS way
ANUFUNUTIENTINNWUINTT 14 Y89 GATS AlUN1ATT 20 Va9 GATT

WII1UMIN15NUTEMAALITNUILN LT 19T AN RSN UN WS NS RN MUA IR

% Guidelines for the Scheduling of Specific Commitments under the General Agreement on Trade in Services
(GATS), S/L/92, dated 28 March 2001, para. 8.

% Guidelines for the Scheduling of Specific Commitments under the General Agreement on Trade in Services
(GATS), S/L/92, dated 28 March 2001, para, 11.

% Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade Organization Text, Cases
and Materials, Third Edition, Cambridge University Press, page 516.

U735 dAsarnss, “MalaEinismuinisresgsiadldnateldainunnasinmieuinisvess gy : Anvianie

UszwmduladideuasUseinaienuiy”, InendinusUsyaumindin unninendenginn, 2557, wi 16-18.
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ANNANAY GATS wilszmaasndnenasnsteeniiuiiluniuanns 14 Weldumsnisdanan
16 TnefidrdeauseAvhnumusnsduesnuanas GATS illemnsnisvesusemaandniiu
1nsns dudu’ iledunsesfassiusufivesssvuviesnuanuasusudesasisue
niolfioAunsosUszloviaisisuzaueyunsdu 9 fszylfluning 14 vea GATS
(Mattoo, 2005)"

1951 14 Y94 GATS uuntyaafisninguszasdvesnsltunnsnstadsemne
aundnynuszmaldiuseslifunsmsfidandstunginasiialuves GATS fuiusnsdniy
msadoyniuld Wenisiusnislansenudeinguszasdnueyuinsmilseyuinsilely
191 14 Usemaandnanunsaliulovsnelulssmaiumsed innisiiiefiasAunses

& o

noUszaddanaala westinavinliiaaunnas GATS nnudanguuinauy

e

2.1.3.1 Yeuniuinlunuunns 14 (10) Va3 GATS

= q' wa

W1M5T 14 Y83 GATS Jayeldnsalsing 9 MUseimaaugnanadnamnensiuliUseidn

(% [ (%
a

MINTUSNIANIUAIUANGY GATS 19 Tv19dU 5 01u1ns1 AIus (1) - (8) Al
(+0) dndwiiodunsesfasssuveaUszyvu W3asnwIAUAIUTEUS08a510Y

(World Trade Organization)*

& ¢ o & A A

(0) InuieAunsosiinvseaunnveyed dnd vise Wy

'
a o a wa = 1 L%

(@) SnduiiioUsziunsuseRvinunguunensedetediu dslidaneuntdygfves

<1 o A =& A =~ )
ANuAnasl sHuduseangilaaiu
(1) 15U UNNSUTLAURTNINaDNAINIBRBLENY UIBLNDINNISAUNATBINS

NAdEYEUINITUINIT

[y

(2) m3fuasesdnsauudiudivestaanvuludmineaiunisszna
LaEMSIHEUNITaYadINYARR Larn1IsnyiANLauressEiRvsednddiuynaa

(3) Aulaany

]
a wva 1 A

(a) Llgeandesiuuinst 17 unnanuuananslunisuseAvfyanaguseiunis

9

Muuansen sdaiiun1Eniemsdludiuiinesiunisuinig wiedliuinisvesaundnduld

Wulvegradusssy wasiiuseansan

% A. Mattoo, ‘Services in a Development Round’, The World Bank Policy Research Paper No. 3718 (2005), 10

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=821409.

49 SR o en 4o | vod o o Xy
21UUTENOUNY 1099530 5 VBIUNUYEUH GATS NNINUANVBENNIUNYINUAINEIULIHUIBYAITITUS 919398un Ul

winglunsandnisanamufisulssnneuazegwasuinuninalselovinuguvesdinuetidlnogrmia
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@) laenransduning 2 tinanuana1slun1suseivaidunaduliosuain

va o

= o a A I3 Ny = 9 Y} a A & =
AINUANAWNYINUNTTVAANLAYUINTITENUATEYBUNIDUNUEYEURLNYINUNITUANLAYINTITENUNTY

<

Faulunuanamsedennasseninsemadule Faundndaduyniuey (World Trade
Organization)™

AR US Gambling 1unfiusnues GATS fifmundfisnuvesdnin “dAunsesdasssu
Sufveaszrnvu” wag “SnwlidenuasuiFouiesansisay” duginsanlagasidunlu
und 3 stel Ussiiuiinanluad US Gambling tgadestudosniuluunns 14 () GATS
Fu1a51 14 (10) GATS Aesnasnsfidnduiileduasesdasssusuivesszavuniosnunly
FeruasuiSeuosansisae 1151 14 (0) GATS Amunliussmagnandrsdesntiuny
oyanATdana Snnsenisfigay 2 Ysens futeluil (1) ulevininasmsfisnstosniiu
penuUUIiaAuATeAasTTIS URvRsUTE BN e 3Nl iBenuasuiFeuosansi sy
uar (2) umsn1sbaliaenadeafuainuanas GATS fdrsdosniiuty iunnsnisd

“§10u” eussqingUszasAnuuloutenioli (Peter Van den Bossche & Zdouc)™!

o v v o

TuuFunved GATS N15NA1TUIIUINTNNTVRISNTANURUSNIANETA GATS 9

%0 Article XIV: General Exceptions

Subject to the requirement that such measures are not applied in a manner which would constitute a
means of arbitrary or unjustifiable discrimination between countries where like conditions prevail, or a disguised
restriction on trade in services, nothing in this Agreement shall be construed to prevent the adoption or
enforcement by any Member of measures:
(@) necessary to protect public morals or to maintain public order;
(b) necessary to protect human, animal or plant life or health;
(c) necessary to secure compliance with laws or regulations which are not inconsistent with the provisions of this
Agreement including those relating to:

(i) the prevention of deceptive and fraudulent practices or to deal with the effects of a default on
services contracts;

(i) the protection of the privacy of individuals in relation to the processing and dissemination of
personal data and the protection of confidentiality of individual records and accounts;

(ii)) safety;
(d) inconsistent with Article XVII, provided that the difference in treatment is aimed at ensuring the equitable or
effective imposition or collection of direct taxes in respect of services or service suppliers of other Members;
(e) inconsistent with Article II, provided that the difference in treatment is the result of an agreement on the
avoidance of double taxation or provisions on the avoidance of double taxation in any other international
agreement or arrangement by which the Member is bound.
51 peter Van den Bossche, Werner Zdouc, “ The Law and Policy of the World Trade Organization” , Cambridge

University Press, Third Edition, page 585.
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Igsunseniuauuing 14 wiokitu Sndudesinnsavsludiureseyuing wagludiu
Y9IUNIITBWINT 14 Ay widnludewdiy Yseinaaundneraiigauladnuinsnisveny
Wihinetesniiulueynnsneliuing 14 ves GATS Usswraudndsasfigatsialuaiedn
[y} 1 a [~ ¥ ) 1 o a 1 :.J/ dy dl' ¥
11M15711509na17999UsEnAauT NI ulUmudaivualudlruvesunivseli M9l ieenie
ansvasUsvmaaundnlunisiddesniiuluayuing (19) - (8) 10311951 14 ¥99 GATS Hu
@ a a PE% Y A A L . = a ¢ Y
Duanslunslddesniiunilieuly (conditional exceptions) Ban15iigatinuaonados
[ 1 gj a o [ 1 n' I3 U A v a 4 a al %
fananduilaudifyeg1eds inszgillunislesdullnusemaandnonsdnslunisld
Poanyiulagliivindumis (abus de droit %38 the abuse of right) WiaAnuN19N1TANTD
Ao a wa a vy v a a ~ B ) &
WaienUsedtn ununvzlivesniununseylilueuinnlaegasaiioliussaingUseas
(bona fide exercise of right) kazliinszNUaNEVEIUTLINAANNTNDUAUNYNUTIVES GATS
waztlunisagyioundngasnmiunguuieszninausemanily el deauludiuves
Toaniiunielduingy 14 ves GATS FJedudusdesiiunfiiaseiiiionynaunaseninns
WASNENSVBIUSEMAFUITNN D19 28N UNETANINST 14 AUNISLAISNENSVRIUSEIA
au1Bn WTO du o neldundyaanaluves GATS Fmdnnisilazaenadesiundnng e

o

mluniduadesdudyan (Pacta Sunt Servanda) (Mitchell, 2016)°2

UNU199901051 14 mnunReuly 3 Usensdify1ainsn1sidnsaiusnyl
GATS wailasuniseniiunielduing 14 983 GATS nanfe

n. WnTNsvesaNtnazfelidiruldludnwasineliiinnisiden UssAvan
8Nl (arbitrary discrimination) seninsUsemaniianiunisalviioununislnalfesnuy

9. 1n3N1398saITnazAesluTAulgludnwuz NN lilAnnsiden UssAvReg 199
Lannsalvimanaduannalsla (unjustifiable discrimination) s¥nineussmaniianiunisel

=) (% A Y U
widloudunislndiAgeiu
a v [~ a o [ I . .
A. 1195N15U03aU1TNAzAoslillun1sAnAuN1INISAI08 1o UL (disguised

restriction on international trade)

2.1.3.2 anudunusvastosntIunaluTuu1nsn 14 ¥89 GATS AUNINST 20 VB9

GATT

52 Mitchell, Andrew D , "Good Faith in WTO Dispute Settlement" [2006] MelbJlintLaw 14; (2006) 7(2) Melbourne

Journal of International Law 339.
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11951 14 989 GATS tannusadagnuniblulrusemaaundnisnfesuseavaniy

(% aa o

WusnsanAualiniuauanasluanwuzfeIfuuIng 20 989 GATT isdssundyeda

o

s o v

gududnsvealssmaannnilazussginguszasdaiinmualilusuuingidig 9 vestesniiy

%

Tl wiUssmaaundnenaUssAviliaenadestuiusnsailuundydfsuresninunnas

GATS usiinasnisvesUsemaaundnazdesaenndasiudoulaluming 14
AMENTIUNISNAITUITeRNIMIUAR Argentina — Financial Services la3dagde1n

119151 14 U909 GATS Ui ludnuwauzlgulAeaiuunng 20 983 GATT undyqaluning 14

UBY GATS LLazu1s191 20 U999 GATT ﬁmumﬁawﬂumaaummﬁ Wouleluunidn way

va a 1 =

Tnssarvosundyaifindendatu dil pusnssunmsiiansandefinmiddlduuamns
Ahadedesniurnlumunins) 20 ve9 GATT ieUszneunisidadenisdeiuldtesniiu
TlUMuNIAT 14 989 GATS TasansnisvesUsemeaundniisnsdosniuiiluazfoad
Souly 2 Usems (two-tier test) fadl

(1) F91simnmsnissanananegaisldveuadesniiuinlulueyuinsvils
AUNNIAVDININTT 14 wIBli uay

(2) Fadernsnissananfildfansanniudes (1) deardestuuniivewnns 14
viseld (World Trade Organization)” nanafe winsnsdesliiliunisidenusevilaenanis

wisluflmana wazlilunisdriansiuinisegiauouuns

2.2 NNAYINISARINAUT Ty NN YT YN TIIBUNIIIGENgUNNgEUTH YT A.A.

q

1969 Tuusunvasnuanas WTO

LY a '3

A5583UTRANINN8TANTBUVBIBIANTIEIUYDNNINVBIRIANITNITATLANNTEYIN

N v A

laeAnENIIUNITNTANTa AN IMLAL BIANTANSTATalini Tlunsfian s dengnane

Usuiudemaasluadfinam lnenszurunsinnudueiesdieoddglunisldnguuneuas

%% Panel Report, Argentina — Financial Services, para. 7.586.

"The analogy between the two provisions led the Appellate Body in US - Gambling to use in its
examination of Article XIV of the GATS the same ‘two-tier analysis' already used in relation to Article XX of the
GATT 1994. Thus, Article XIV of the GATS provides for an analysis in two stages: (i) first, the Panel must determine
whether the measure falls within the scope of one of the subparagraphs of Article XIV of the GATS; and (ii) after
having found that the measure at issue is justified under one of the subparagraphs of Article XIV of the GATS, the
Panel must examine whether this measure satisfies the requirements laid down in the introductory clause or

chapeau of Article XIV of the GATS."
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m3szivdafinneg o wasiiudunauiniiinguszasdiionauganangvesiunnguuie

9

nMUNEA13AUsTING] MANNOUUIBNILU AIANINYIUIBANTVINVBIBIANTTZIUTORNING

a wvua [

q naUszRvRnson1snszyile o saludaniladedyginazanuanassing q Tunisnguune

SEINUsEIna

AMENTTUNITHANTUITaANINLALRIANTENT Tl R ImMANLNMIIN1TAAI1LTY

[

audyngudsuurimengruisausdygrdulundnaidausunalunisfiniiuniy

q e

I £

nguungszvinUszmaLaunafiiios iednudeaiuiddiudeda Wudsdn fdaanu
munevesififinquiaielU AN doasdy uazusutenguuneiudeiiaasaiieifade
AR mundnNaTINIsAAUAURnasTieadaIves WTO (the WTO covered agreements)
lagnUaaalilude 3.2 vesduiinanudiladidienginasiuaznisseiudaiinay

)

(Understanding on Rules and Procedures Governing the Settlement of Disputes : DSU)
el
“syUunsEiudeninimyeseanisnsalanmtutadsaaglunsandunisliing
AaNluAIUaEAIANITAIlAUATEUYYINISAINYNIA UsmaaunFnvesedrnisnisailan
gAanszmingy svuunssyiudeinmaina 1dingussadiountlosdniuasninives
Ussinaanninneldnaruanasens 4 vevessnimisaalan uasiiefivzvilidounmaria
AIIUTARUN G LFNIUNANDITAU TN [1UNT150AINUNG MUY T8N TNY TN AUNUN AT D
Jouuzmazngunasiang q vesvuiinaandiles luannsaiudumieavaransuasmhi

Feszyliluparumnasen 9 vesesanisnisAlanly” (World Trade Organization)™

AIAZLAUIY nANNNTRANAUSH Y QI NN NUIEATRUTEIN A SENIUTEN AT
Usinglude 3.2 vesdufinaudilan [HundnnguuisaiadseindszninsUszmaluns
a = Yo I [ 6 [ a

A1y Felasunisussanaluavdnualidnuslueydygingaidsund muu1nst 31 - 32

lagde 3.2 yiliAngnITUNISTRINTUTRNNINLAZRIANTNS TR DIRANUUNTRYelA buAI 1Y

5% Understanding on rules and procedures governing the settlement of dispute, Article 3 : 2

“The dispute settlement system of the WTO is a central element in providing security and predictability
to the multilateral trading system. The Members recognize that it serves to preserve the rights and obligations of
Members under the covered agreements, and to clarify the existing provisions of those agreements in accordance
with customary rules of interpretation of public international law. Recommendations and rulings of the DSB

cannot add to or diminish the rights and obligations provided in the covered agreements.”
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ANadliilAUTALIUAINNENNYNU18A1TAUTENAINNIENITARUAUS T Y QY IN NN N

SEMINIUTENABNUNARLIDY (Damme)®

afla wivsswAgundn WTO vielsemallailunAurseudygingadsuuriime

9 9

va @ 1

NOVUIBEUS YT A.A. 1969 Aren1sasuIunIelidng1duans 3en1Ae Y IRAAIN W
Useineaundndeunnagnigliveuiwnnisledaduniseydyningaisuuns souiu Tu
F1UzIN1937 31-32 Y0eydyq1njaioun dJaouzlunguuieasalszmdszning

Useina (Treaties, 2012)°

audyyIngadsuuiy Wy gRndniugiulunisinnuausdyniluuins 31 -

g e

'
va o 1 a

11091 32 lasundyaAdinarnnertesiunginasmnilivenisiiniuausdygya (General

o A7)

Rule of Interpretation) A5ta3ulun1sAni1uausdg i (Supplementary Means of

Interpretation) lun1sfinwmannisinueydyaingedguu luunit 2 1 fillsusad@ne

v [

Y N a v 4 a = ~
nann1sAAuaNEFy g eudy 1N lsunn luninst 31-32 Fangatesiuns
AATILYIANUADAADIVDIAIARNAUAR US Gambling fUnanngmanetazuiiA1idadeves

WTO @98i518a8Ldennail

2.2.1 NYNAIINILUYBINITAAMUAINNING 31 VBIDYA Y INFAILUU

9

[

aydeyIngaeuu dydangunaeinilivenisinuausdygy luang 31

q o

De
De

%% |sabelle Van Damme, ‘Treaty Interpretation by the WTO Appellate Body’, The European Journal of International
Law Vo. 21 no. 3, page 607-608 :

“... Article 3.2 DSU provides that panels and the Appellate Body are ‘to clarify the existing provisions of
those agreements in accordance with customary rule of interpretation of public international law.”
%Article 31 General rule of interpretation, ‘Vienna convention on the Law of Treaties: A commentary’, September
2012, para. 6 :

“ It is by now generally recognized that the provisions on treaty interpretation contained in Arts 31 and
32 reflect pre-existing customary international law. For many years now, the ICJ has applied the rules of
interpretation laid down in the Convention as codified custom to virtually every treaty that came before it. The
first explicit endorsement of the customary character by the Court seems to have been in the 1991 judgement
on the Arbitral Award of 31 July 1989 (Guinea Bissau v Senegal), para 48, where the Court stated that the pre-
existing principles of treaty interpretation

“... are related in Article 31 and 32 of the Vienna Convention on the Law of Treaties, which

may in many respects be considered as a codification of existing customary international law on the point.”



€86TZEBLGT

‘bas | v 4G TT 29528090 :A0a1 / sisayy veeeroosss sisaut i o ||

0T

29

“1. ﬁuﬁﬁ’g/:yﬂfu?ﬁﬁm71/?&15/@/@?&79771/@3nlmlwi/nﬁﬁﬁm77/@@5’@5/@"7?/@@
ausay luuSUnYee e ura 1Y gmsmm1777/11/75/44@313’@5;ﬂizﬂm’wamu?ﬂ”zyzyﬂfu

2. 1ilonuyalszaealunisinuaussy ) usun Ussnaudie daum
DITUNUN UASNIARIUINYBIAUTARYEY o270

(10) Ausnasle q ideasvausay Falsvihiusenitnidiaeiiseadosty
msvauEsye

(@) wonasle 9 FomdulnenidiienidoSovaredieiiietosiunsyausaya
uaglasuniseeusulaenifou 9 Iuduenarsiiesdesiuausdyan

3. hhdunahiunionsanwsousuusunvessees luausayg e 1un

(18) mIruanasiiIiuseniten B lunIenauieatunisina niem s uls
UnUeane 9 JosaUS YY1

(1) wwamesEivhlunemaslunsvssuldausayandeigadldtonisanaiuyes
MBAeafunITAm TSI YY)

@ nqinamivesngmnesznINysemanAetess TRy Tun AU T e
A

4. W9demumumneiavianizundoss §1Us1n9310188A 0708 awush 7

(The Vienna Convention on the Law of Treaties 1969) °’

>"The Vienna Convention on the Law of Treaties 1969, Article 31 General rule of Interpretation:
1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its object and purpose.
2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text,
including its preamble and annexes :
@@ any agreement relating to the treaty which was made between all the parties in connection with
the conclusion of the treaty;
(b) any instrument which was made by one or more parties in connection with the conclusion of the
treaty and accepted by the other parties as an instrument related to the treaty.
3. There shall be taken into account, together with the context:
(@ any subsequent agreement between the parties regarding the interpretation of the treaty or the
application of its provisions;
(b) any subsequent practice in the application of the treaty which establishes the agreement of the
parties regarding its interpretation;
(@ any relevant rules of international law applicable in the relations between the parties.

4. A special meaning shall be given to a term if it is established that the parties so intended.
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2.2.1.1 néNNSAANLALETA

a o

NATHANTAUULIATY 31 255A 1 HU NISAAMUAIUNUDIEUSHeyeU1130

L g

U3UN AADATIANANALATLLINIIUSERTATUN B vdsvasn1Aagdasnserinilasaaie
fauindesmusefunvesausdyasdalauini LL&imﬂLﬁaﬁﬂﬂ%’ﬁ’ﬁuLLé’J%ﬁﬂﬂqjma
flaiindululy vieliaumaauna mAuisausdyaiazfomnisnisiniuedisduie
yanidssnsiiluguauintu Jsasieindumsfinrulneaain (Kisten Schmalenbach &
Dorr, 2012)*®

diefiansaauluning 31 veseydyaIngaiouu wda azwudnle

;
azfiounannguueluluitomandyadesdudyan nafe nMsfiruauddygsewi

meanugasniensizamandygsendudyan (Reinhold)™
ANN1SAAINAINAMUNU1BUNRSIITUAT (Ordinary meaning) ¥898a8A11u

WANANTNAAYURIANNSAAUAINAMUKINBUNASIINAN NAD OB

'
= 1

niavonunuIngluausdyyigoutansduanunsualsiuiuvesniAluausdy gy 39y

3

HnRuiunINsidneslunIununeynisssunnusngluausdyyi (Damme)® n1sin1y

Y

puANNIelagUnAsITuAIYesasA T luausdy 1 Fereninnanuldidtlaludesdn

[

wiomunvasausdyanluanuineiiugiuresdesfuy uinnanumetudundaauey

AR}

v =] o & v a 1 o v '
bbed VLJJ@JFTJ'W@F\]'WL“LJ‘LJEL@"\]%G]@ﬁﬁ]ﬂ’J’]Mﬂ@‘Ejﬂ’]@ﬂﬂa’n

N15NTNANUNLELABUNATITUAT DIVAUMIANUNIIEIINNIUIYNTUTY

\Uaadiu (Damme)®! winumnenauynsuealiauvunefduanumuneanenng vie

AMNRLNeTveulnnIIRAUll FeResiansunUsznauiunandu ¢ me (Damme)®

*BKirsten Schmalenbach, Oliver Dorr, “Vienna Convention on the Law of Treaties : A commentary’, September
2012, para 61.

%9 Steven Reinhold, ‘Good Faith in International Law’, Bonn Research Papers on Public International Law, Paper
No 2/2013, 23 May 2013, page 19.

€ |sabelle Van Damme, ‘Treaty Interpretation by the WTO Appellate Body’, The European Journal of International
Law Vol. 21 no.3, page 622.

®llbid., page 621. See also, Ehlermann, ‘Reflections on the Appellate Body of the WTQO’, 6J Int’l Econ L (2003) 695,
at 699.

62 bid., page 624.
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2.2.1.3 #aNNISARIUAUNVTUNVDIdEAT TuauSHyyn

NINRAAIINDIAELNEIMANFITA WALNANAAIUAIUAIIUNUYA1TY VD
Souveauddyy iy msﬁmmmfﬂlﬁgﬂﬁaamﬂmummmmaﬁLLﬁﬁqﬁwﬁcyaj’mu
auddyyrdudonnelnidu Wesninnisieuauanuvnelagnfsssunn Wuidies
nszvaumslumsmaumnslud sy Sufesinsanuunnndeuesdesd i
seasdeamuiivnngluines 31 2598 2 veseydyyngaisuunn il

“019151 31 955 2 iilonruyaUszaeAlunsinausay e viun Iv
Usenaung §auy (text) 91358AUN (preamble) UagnI1ALLIN (annexes) YoIFUSAQY )
99

(t8) AIANAY (Agreement) f/ﬁmnvvﬁu?ﬁ’zyzyvé‘feﬁﬁuwmﬁm7674"%1/3017/
\Aeatesdunimhaus sy

(@) 957877 (Instrument) Favir3ulngndniensoniniuduluiiesdosty
nisiausdyy) uazldsuniseeusulagnifsy 9 indussiarsiierfuausdyy)”

[t

(UdlsAs Uyadand, 2553)7

ANULINTIAINGTT USUNEILITONTUNLAINAIUN 9ITUAUN WAZAIAKNUIN

VYDIANANAILATLONATNNYITDIAININUA Y191 AmuRnasrsetenasinedasla 9 0

[

nUsznaunsinulugususunvesdosA1vesausdy yItudnfaaniIsiona1s Ny

eussaumnewas ngussasdvesauSdynyatutiuiintu

(1) Usznmvasuiunvesdasanluauldygn wiseenladu 2 du fie
(n) Anuanadla q nenvausdyyadainvusenineniinidsineatesiu
n1svinauS Ay

A o’ Ay 1o v & ! = ao Ay A |
ﬂ@Lﬂu@ﬁ']lmﬂaﬂmlll‘ﬂ’]m@ﬂLUUﬁ?u%uquaﬂaUﬁﬁ UINABINAINY LLHLUUAIUNNAS

o

MszwmAanAluauddyyfinsuinansesninduanuanasiinerfvauddyyudu (Uasas
Unuiand, 2553)°

(@) wnasla o PhulaenAwisausdyyIrhenllaaratedieiineadesnu

o

nsinausdyytusazldasuniseausulaeni@du o snduenaisiieadesiunisin

63 Yglism$ Unuiainl, ‘The Treaty Interpretation n15fnNawSdyay o n1sinuausdyamudeunuiioudyyings
Geuurhvnenguaneausdyg A 1969, nileingdan The Knowledge Windows, 3afii n.8.- #.A. 53, i1 185.

 |bid., ¥t 186.
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v A 1o v O [ [ 1Y I d'
L@ﬂﬁ?i@ﬂ‘&l%@‘tﬂm‘mﬂ@’ﬂL@ﬂﬁ’]iQUUuu"ﬂg‘U@WﬂuEULL‘U‘UI@ LARD WU ULDNATN

[ 1

Insuniseansuanndtuausdyarinduenarsifertesiunisiausdugyn wazliils

T o

¥
] % o =<

TMaztduenansnvindusrudunsedaiidulasdeladenils nielulavindulaenialu

U
ausdynmsennunnasiuasunideulyindeaduenasilasuniseeusuainaialuy

o

ausdygviserunnastivinduenansifedesiunisirausdmyan

281915AF USUNVRID08AIUINAINGIUN DITUAUN LazNIANLIN Fadudrunil
a o d‘ a 1 v v Y U da‘ d‘v o = 1 Y} % a
vosausdnanldlunisiaueguay muite 2.2.1.3 faildwmsesmilaniuiuiuusunay

11957 31 255A 3 Nuenmilennauddyanlalunisiniu sulaun

(2) F99NABIATITIUNUNVUTUNAINLINGT 31 2557 3
(n) AuANaLla 9 NMNVUTZRINAATUAERAUABAAUNITAAIIY WIBN1T MY

UeAU unUsyedising ¢ vasausdygIuu muu1nst 31 955A 3 (10) mnuanadluniendsly

a

nsdill maneds puanasiivihdussinend deenseglusuuuusing 4 Sudundngiuininia
wisausEyaldnnastuy saudansdnduleiufuluiivssyuvesnialaedanusjeseadd
oLy uagmnunnasianandesdunnunnasiiieafostunisiinuiny

(@) wuamnauszatalunendslunisldteduausdyy deiigaidlddenisanas

AuYaINANgINUNITAAUEUS YT suu1as 31 253a 3 (D) AensusengAussAvRALY

NAIMIUIYBIUTEMAANNTN Fauandlmiudiniseeusukazanuinlaveslseimnaautnlu

ausdyrntgvrdainniskanaanundyniuluauidyyisedda 9 laensdilunain

[ g

a o

LWIAUAATIIILWININUSERTRvesTlunendsazuandbiiudaanuisualgnsiesves

a 1 =
)65

it
UszmAau1nanzyirauddygilailuognaf (McNain® waznisnseinvessgnidlu

ausdyglnendndeussamsnuazUseAvRnmausdygn sundndyaseadudyan
() nQinausivaInguaeszndtsszmanineddasdudenuldlunnudunug
1 = a = a v a = ! L2
3219190A M1UNRTT 31 (3) (@) nanesds auSdyyn TaUssmdlseninaseina nan

nOMU18IlUv0INYNU18T81 I TENA SIUTIAIMNINYIVIAIE LAZAIABUYBY

AVTIAAIBE19E9YBIUTEINARN 9

6 Mcnair, “The Law of Treaties”, p. 424.
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2.2.1.4 vannisaauaudivaisuazingUuszaea (object and purpose) Yo

Aan1sRAudeeA luausdyfesedlunseuvendmineuar IngUuszasa
g

YD4IUTBIRFY R L uzyhausdyyuindegedisls wWhnineuas ingUszasddu

Y

daunusngansvdfnvesausdyynas ingUssasivedyylag sy

a v )67

Y @ e [ s
wandbiudsdminewas ngUssashvatauSdynyn (Damme

a L =

2.2.2 B aeRulun1sinuausTyyInunIng 32 vasaydyINFIIeUU

v v 9

[

N13AAINAUTAYYT (QUNA @18auN3, 2539)°° AUNIATY 32 VOIBURYYINT

q oo 9

Aeuun sndudesiiansauiannuniydfvesuinsfinanlaeasiden J9u1ns1 32 ¥4

v
Yo A

audyIngadguwn dnnsUtyefalinel

W31 32 wkeydnygInTadeuwn Yyl “ersldismsiasulunisiniuls 4
saudsruTun s Saunsiaus ag uagwgdnisallunimiausdna efieydudu
A ulunanI9nnsltuIngy 31 niaienmunnINIg Wedn1AnaIum I
27957 31 489597

(t8) naliAnAaumneinin vionquinie uie

(@) wavesnsin Itz Ing Inedaudsinuiaeiiondointululs wielivey
ﬁ?ﬂé‘l/f@?ﬁ/a ” (Oliver Dérr & Schmalenbach)”’

N13AANTABIBLETUN19AAIU (supplementary means of interpretation of a

% Ehlermann, ‘Reflections on the Appellate Body of the WTO’, 6 J Int’l Econ L (2003) 695, at 699.
67 |sabelle Van Damme, ‘Treaty Interpretation by the WTO Appellate Body’, The European Journal of International
Law Vol. 21 no. 3, page 631.
Bl WA @A18aUNT, NYNUETERIUTEWA (NFUNNUNIUAT : 1TSS UayIsansiifimans augdfmans
UPNAINYIZYFTITUANERNS, 2539) U.546.
% Article 32 Supplementary means of interpretation

“Recourse may be had to supplementary means of interpretation, including the preparatory work of the
treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of
Article 31, or to determine the meaning when the interpretation according to Article 31 :

(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.”
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treaty) auunsn 32 \WJunsdinisfianuifieduduniefmuaaiunnevedesfives
ausdyvdsniiinisldngunaeivhlulunsfeuausdyyiauins 31 wd widiag
Usngaudsfansdlfelud

(1) Junsaifidledunszurunisinanuniuaing 31 udaiu Aruvanereanis
ArnudinuAIeviseliudidn vise

(2) Dunseifidloriunszuaunmsinmuauanng 31 udaiu navesnisieudi

Ippgadandainlihasduldly vselivousmeimna

ad a a a v dy 1o v I v o
’JﬁLﬂiﬂJIUﬂqiﬁﬂ’J’]MﬂUSﬂmﬁyﬂ@']llll’](ﬂ’iﬂ 32 1 aglddunleninnisfinaiuneean

o

YosaUS Ay I NNInT 31 litkeulusuunng 32

'
=

a % o al ] Y1 9gvo 1 = !
LN@WQW?QJWO@EJ?]WWISFLUNW@SW 32 QgL‘ViubLﬂfJ'ﬂfUﬂTm U7 BINRUIYAITUIN

Y

va Y [ Y 1 1 ad a P a o = = !
UNULEUR L‘WENEJﬂI‘ML‘ViuL‘U‘LJGI’J'P]EJ'N'JW’Jﬁﬂ’]’iLﬂilli‘tm’]i(ﬂﬂ’NlIﬁUGﬂZUZUWi'ﬂmﬂﬂﬂ’]umiﬁliﬁ’m

ALY

uaznginisallunsvhausdoyadae fafu A3msiesilunisieuausdye3dlidifous

[ I3

LaﬂmimmuiusuuLmsmmimau%azyaun wazngAnsallunisinausdygvintu (Udise

Unuan, 2553)°

AIDENIBLATUNITAAUAILLINGT 32 VIDUAYYINTINGULI D

q

(n) “senarsinuludumsunisinausdeyqy” (preparatory work #38

. [ 1 ! S0 v & e a a o
Travaux Preparatories) tonansfananiazyedlmiauiaanuivesusemeanAluausdynn
TUsTasRuls ANLNIINIBNINGNNEsENINUsEIMATUSuIINITiASaenaTsvin Uty

Fuwseun1sidunIsAunIanuIveIlseimaaNntnIsalsduiiesdisnisiasulunisialng

a

ausdgyavindu Jldsnsuanlunisiniuausdy g Al KINDRYAIUDIRIUNTD

o

<

ausdyadanunuedaauniuunfsssunieguan Alidaudndule o fezdesende

Aav ¢

LNENIHTENN TR EUTUANNMINEYDINBEANYDIFIUNVRIALSH Y 1Dn (URISAS Unudan,

[y

2553)"" visil wonarsaenaifuiissmdngiuludunisinuneuauddy g inaldd suLile

70 Jglisas Unndand, “The Treaty Interpretation n15AANEWSAYRY1 nou NsAAMUAUST YT uTaUNUIUdLINTS
Geundeengringauddyan a.e. 19697, 1sansntiieialan The Knowledge Windows, 388 n.e.-6.0. 53, i1 190.
™ Yearbook of the International Law Commission, 1966, Vol. Il, Reports of the Commission to the General
Assembly, 1966, page 222-223. 9194l Uilsas mewu “The Treaty Interpretation AsAAUALSYQY AoU N3
Arnuausdygrmudaunuseydyyinsaieuurinnlenguuieausdyyi a.a. 19697, 3sarsutidislan The

Knowledge Windows, 8l n..-9.a. 53, 11 191.
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Auvinusuaivessns Jeenadesionsanuszneuiiundngiudu 4 fe

(¥) “wgAn1sal (Circumstance) Tun1svinauddeayn” Wungfnisel (Quws ae
quns, 2539)" Suiduyamauisnsvhauddya wu ferfiessafefumudumvesnis
AIINYVENE Yo lun1sinausdygn s3sudeun1an1sye sEuuAsesia nTen15eng
M3dles (930 Aaywed)” wazniivdamaeuseiamanifidesinunfionsanluvaeiausdyan

£

aduTugNLATIUALIATU

yhedige Wensuisongmneiidulssiuuisailaenssluai US Gambling 1u
Fongmuneifefuiiusnsdvesussmaandnaunsdeynity donguuneifertuiusnsdl
mMaigaanslunng 16 ¥e1 GATS wazdongmneiferiumsteiulitesniiuiluuam
14 (10) VB GATS WaENNUTNITAAINAUTAYYINILOYFYYINTIILUUIIIMIENY N Y
auddann a.a. 1969 TuuSunvesmnunnas WTO fidesfiansansdemnfeddnduad US
Gambling LaguulAidadeluafidures WTo ludenguuneiiisades eagldiiun

ATIENANIUADARRDIVDIANANALVBIBIANTENTIRIlUAR US Gambling

72 fuda U agguns, NYrIneseninasema (nsuymunuas : lassnisiuaynsansiicmans augiaamans
NMNINIALETINAERS, 2539) 1.546.
9304 M, “n1siaNausdya”, sawunanumdnnsdeduleniaasuseu 84 U eans1ansddyn sIsudng,

w0 221.
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uni 3
ARRAUAR US Gambling wazuuaa1itdadsluafduyas WTO

Tudenguaneiingadas

luunflazfiarsaunfemdnduvedesansanssalluan US Gambling Lagkuimn
Aadulupfdures WTO TudsunuiiusnsdlvossemeanndnaunsistorniuvesUsene
aun¥n Usznunisidigeain wazussiiunstsdulddesniiumlunuuins 14 (e) ves

GATS

3.1 Yaiaaseuasannduluaf US Gambling

'
(3 v Y Aa A

weuifsuarursyalatuiaaseusisasinsseiudeninmiliaTui 12 figuieu a..

'
o =

JUN 10 WeAINTYU A.A. 2004

[ [ A

2003 WAYAMNLNTIUNITNANTAUNTaRN AL AT TTeLile

o [ A o oA

1 1 av v g 6 1 s L3 3 Yal aa
mamﬂizmﬁ@ﬂiaﬂmaﬂﬁuuqmimmaaqﬂﬂiq‘wﬁimu,azammqmiaﬁwmamaaLm IUN 7

= v a o % v & a & Y ad a Y a )
WWI8U A.A. 2005 ‘lNEblLTUUQ%UWL@U@QQT@LWQQiQLU@QWU%@QQWU ﬂ@ﬂ']iiﬂlliﬂ']iﬂqﬁwuu

(%
[y =

Tusienndlnaluansgowing sulugiindwesefinnluafil Wusnsdlvesansgewininiy
asnteyniulunazteynituseaivivesanigeminiiieatesiuad US Gambling
wnsnsnengrinelusziuizuianatswesansgeimibudofinny uazdfnduves
oadnTgVETAITe 3 Useiu Suldun Ussiuiusnsdivesansgenininumsnsdoyniuaes
anigolin UsuiuiusnsdlvesanigoiwinluBesadngnain wazuszidiunsdeduld

JaniunIly MmuuInsT 14 (18) Ved GATS Aua1RU

Yy a & v Y o O A [ o
3.1.1 daiavsalasdu: msliusnisnisniiuduseanislnaluanigaiusn
AR US Gambling iuaffininsznineansgeiusni Auwaudiisuazuisynn 5y
<3 a = a a 4 & = = LY [ a
vundnlukaungianasudeou wazlvuiaasygiaiianuindeiisuivanigewsni lng
AIATIUAENAITTEN 1990 SgurauaudislaliaudiAydon1siauIgnaunssunis

WiuGeIsn1iddauunalng (remote access) wsoBuwmeosilindegnainnssunisniuy

AanarndudunisvodunuimuAsugnavessguIaLauiiig (US Gambling)™ gsnanis

" Panel Report, “US Gambling”, WT/DS285/R, page 3, para 3.2.
“The Antiguan government has taken steps since the mid 1990s to build up a primarily Internet-based,

"remote-access" gaming industry as part of its economic development strategy...”
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wiuduninenamnssulvng duduatlun1sdnsnuresUszmasenInaIAnsvionde) uaz

figrgndndlngidurmansgewsnt Wesuns yyosiuies, 2556)”

) a =~ o ' o o A ! oA I3
ansgeusnidanuivaselymnisntduesuladlulsene Navdwmasiotiondu
Jaumndanudu 9 anuun Wy n15AansnTlunguieniIzy 8IAnseyeINssy N1snen1ssei
agldvemensniuesulaidunmsveniu widansgewsniasdingrmuneauaunisntuds
=2 Y L4 Y & ' Y 6 v < @ d' Ao o w
sudansnduseuladegudinniy winisndueeulatlaeniluiilusedliaiuisadiia
a = Y  a ¥ Y o VY d' A o v a
YOULIANITUINIIUI 0Tz UMnuvesyAraliieIdald vinliiduSeseniasiiugua @Wee
UANT YYaTIuIses, 2556)"
IneansgesnUydAnguune Wire Act Tud a.a. 1961 WWunguanearuaunsly
#99843350AN15NTU WeUe 511819 1NTTU IAURNIENITITINTTUVRINGUBIANT
. . PN vy & 1 I a A o &a
9198y1n554 (organized crime) No7aldaelnsanuaudutamidlunisdalunsensnddu
Wen 1wty Wesuns Yayosuses, 2556)"
ansgesnidnsudnfiuafdugliusnisnduesuladundudt 1988 Wuduiu 21
§ &

AU waruy Jay Cohen Faudugliusnisnisniuiniainueudias Wuyanausniign

aflunfuazgndindulisessulneguliuimaivlednsniuluansgewsng Wezuns yay

CRE

293504, 2556)"8

wouAMslnBumSaaFuNIsUINNITIEIUTainImiuaIAnTsEiudainim (World
Trade Organization, 2013)” lagsgyitanigerusniaziinnd1unnad GATS Nl
ansgoinisenuinsnisninuaiuldilinasliusnisndududa i unsuwny L

ansgeuindedinlildenuiuieiivesnuiiaglideyniulaaivesnssdoyniuyes

UszinAnunsauaguisnsntueouladl
weuftskaruITYMnaTIIIIIUNdyeiiveansgeisn Tiufininyivesda

reliAnn1sulaeifnvia (Total Prohibition) Tun1slwuinisdunsuuay dedady

WusnIinansgawsnilse GATS wiansgawsnilaonsdnsnieladesniiuniluaniuuins

™ Yugyns Yayesnuises, “wlsuanuniousu AEC fugninsal US Gambling”, Thailand Economic Business Review,
TngansiasugRauazssnasewdio, U7 9 atufl 2 nuawius 2556, auziRmans uminerdoventsdnlne, wih 47-49,

7 Ibid., vt 47.

" Ibid., page 47-48.

8 bid., page 48.

" https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds285_e.htm, Fuidndaduled 4 NEWAIAN 2562)


https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds285_e.htm
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14 993A770ANa8 GATS TunseanunUyqiifingi

ansgoisnind 1281 nquanenieluvesnuiy lienauuana1esEnienTs
Tumsfuntiuwuuund dunstiuinamdudusomslnadsnufensmiuosulay uagnis
shumsliuimslaaiianatiy awsdaamefisusmsliiuinmsmalnawiiy iesnnsd
AanaazliaNsamuANNg ANTINVRELAY Lazhliusnisle lnedngUsvasAveenisving
lngAnUInADN15ANATIAATITTUIUATOIUTEYITU NI0AUAIUTBUSDEE51TY
Jlownainia mswﬁuaaulaﬁﬁ?uﬁdﬁﬁmﬂzy,mwé’mm WU NINBNEY NISUADNAT N3
Aaandulunguienivy Hudwhlvdaunduianisndudeiagguwsninnsniueuuung

U Weruns ygyosuses, 2556)%

3.1.2 WUSNIAIYRLEN3FOIITNINNNATT Yoy NWUYEn3FRLIEN
asdeyniuresanigewin Uszneulusie 2 dau Ao deynituiiluuasde
AEREGRNY
dognituialuvesanigowing Usngilomituney 4 Fos fio madidiesuas
msviiindansvesyarassIin Nsldundaiinu wmsnsnenn® waenisgany o
fRedestumsliuinsseanulusuuuunsliuinsdunsuuau (Mode 1) faduguuuy

n1sliusnisvesuinsinamluaf US Gambling Us1n0anuansnesueais

fuuinsviseannuinistes | desafanisidngaan | dedrdaudnussavRide
AUYIR

1. Jorniuiialy

YNAIVIVINIT © UINTNITNY 1) Wififedda (none) | 1), 2), 3) fideulunmd

LT, N9asIbuTEAUSTUIANAN. .
(At the federal level, with
respect to direct taxes...)

YNAIUINTT : N1IYANYY 1) lalynitu (unbound) | 1) laignviu (unbound)

P 3 o o o a
FITNN 1 YOHNNUNT 77]1]@\7?7’7’?52@!1/5ﬂ7

0 Yuryns Yayosmises, “wIsunnunieuiu AEC fugninsal US Gambling”, Thailand Economic Business Review,

Ungansiasugnouazgsiasewdiow, TN 9 adull 2 nuaius 2556, Anelifieans uninendevienisiing, ni 47-49.
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¥ o w

dmsudenniusvanuvesanigonsni ansgewsniseyinlilidediina (None) v
Wusnstltedninnsingnatn waziusnstitedniananysevmidesruuidmiunsuing
dunuin1sdu (8niunisiu) Ineansgewsnilaeniiun1su3nisn1sAnIINToULUATES

a191USMsEee 10. D MIdunuIN1TaY (Eniunsiv) sunusnglunisiwuas

o [ % a wva

#191U3N1IVIT0H1N dadamsidignata | dedndandanUssiviiesauyid

Usniseae

Il. dagnwusIgEIv

10. NMTUSNISEUNUINNG
TAUTTIH LATNITANN
A. ASUSNSUULAS 1) lyifigad119 (none) 1) lyifigas1n (none)
(FIUDINUUINNT
DNYUAT 1AURTAR LAY

1ssazATdn?)

D. NMsUSAMsdununs | 1) Lifidedia (none) 1) Liflva9179 (none)

& 9 a
AU (FNLIUNITNNI)

MIN 2 TOYNNUIIIAIIIIBIANTTOINTNT

s = a Y a
3.1.3 mmsmwwngwmwaeﬁmgamemﬂmjawww

[

ansgorinilaoanuinsnisinim Jadunguuisszauiguiananauazssiuuasy

v @

Tnenguanssedusguianan (federal act) fanszdndyaguldsed

(1) ﬂgwmamsu%msaaulaﬁ (The Wire Act of 1961, 18 US Code, Section
1084 ) fviuavuililddenuszvuinsauunaulussninedsifieatuayuldinisniiu ns
weunsdeyaRsuanunfidalsiinsduniswiiuniefanssumsnidy vioifieldvigsnssw

daduauiy vselinudleviela o iedsinudeyaluanuindaliiinisndu n1snseii
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manaafieiduanuiiaaungming (US Gambling)™

(2) nYNU1BNTLAUNY (the Travel Act of 1961, 18 US Code, Section 1952)

a 4

AvuavaAumasEnIeg s olAunsinasema violddeiilosiufanssuosdnsssnad
Readestunisniuliunsnans nszie1vgyinssudisanuuusadieliilosdnsgsiad
Aordosiunswiu wdeatuayu fans daka ddiuns uiesueanuazainiolid
p3AnTNNgIRAAALTRafUNINITL (US Gambling)®

(3) ng]'vm']asqﬁ?mfniwﬁfuﬁ‘laj%auﬁwnawma (the Illegal Gambling Buisness
Act of 1970 - “the IGBA”, 18 US Code, Section 1955) finnuavinuillviinislatuanyu
yansiu 3ns muAugua duuy viodudwediiiiomaviounsdiuvegsianiswiiy

I
o 1 [ 1

RAngvNIY Beidnszyinsandune 5 aululy wazlddanssedinsadunisreiliendy

Y

U A A

srezaniund 30 Ju wieliveldsiiunid 2,000 Aeaaisansg setu (US Gambling)®

3.1.4 nsuSuldnguunelua@ US Gambling
9 ndefinimad US Gambling fissifiudefinansitonun 6 Uszifuiineudfsly
guzdsunagnadidutiosioswioasdnsssiutafivan dil
(1) pumnsideayniiuvesanszewsng ansgewsniiliusnsayniuseainiuinig
wiiudusensol
Ussiiuiisnnadnadliugnssairessdnsgrssal fifsuiweriaueneanen

o aa o 3

YasAIidevetesAnsgnssalluiidedessely

(2) andgorisniazdinuinst 6 (etsrunelulsewe) vaInuanas GATS visell

AzNsIUNTRsaNdafininiiansanysznuluning 6 udragin denanmves

81 Section 1084 (a) of Title 18 of the United States Code (quoted in Panel Report, para. 6.360).
“The relevant part of Wire Act states :

Whoever being engaged in the business of betting or wagering knowingly uses a wire communication
facitliy for the transmission in interstate or foreign commerce of bets or wagers or information assisting in the
placing of bets or wagers on any sporting event or contest, or for the transmission of a wire communication which
entitles the recipient to receive money or credit as a result of bets or wagers, or for information assisting in the
placing of bets or wagers shall be fined under this title or imprisoned not more than two years, or both.”

82 Section 1952 (a) and (b) of Title 18 of the United States Code (quoted in Panel Report, para. 6.366).
8 Section 1955 (a) and (b) of Title 18 of the United States Code (quoted in Panel Report, para. 6.374).
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wauAnITA18laNIRST 6 1 1 (World Trade Organization)®* wagu1msn 6 : 3 (World Trade
Organization)®”” duilleaunangliusnisnuszashazliuinisnisnduduseluanigeiusni
epseaygnLitaNtlviusnig uwasdliuimavniweuimslilasueugnliusnmsdaing

AMZNTTUNITNAITUNTDRNINAINTUIN VONANINIVBIAURNS LAY AN I109m5A15 10

'
[ [ Y]

lusgAusguianaauazuasy wasuntydilavesnnsnisidmuaieuluniseyynll way
a o I a N v & v PN o o o A o A A Yo
weuRiasionanaadlviiulaingliusnsmandutuselniasudveiienaglasuayagyin
n15usn1s wagluanuduase liusnasueudiisilinedudivesiedn day
AuzNIIUNMsRRIsaNdeRiniiuidenanmveaweudmslufiyadissmeniazuansliiule
U155 N IMvesansyosniliaenndoIiuuIng 6 : 1 wALNINTY 6: 3 (US

Gambling)®® wazUseinuil Usswagnsdlilianssaiiugesrinsanssaludegiila

(3) ansgoiusniazilnuingi 11 (N1591584aEN15LaUNY) YBIAIIUANGY GATS

(World Trade Organization)®’ w3l

¥Article VI : 1 of GATS

“In sectors where specific commitments are undertaken, each Member shall ensure that all measures
of general application affecting trade in services are administered in a reasonable, objective and impartial
manner.”

& Article VI : 3 of GATS :

“Where authorization is required for the supply of a service on which a specific commitment has been
made, the competent authorities of a Member shall, within a reasonable period of time after the submission of
an application considered complete under domestic laws and regulations, inform the applicant of the decision
concerning the application. At the request of the applicant, the competent authorities of the Member shall
provide, without undue delay, information concerning the status of the application.”

8 Panel Report, ‘US Gambling’, WT/DS285/R, para. 6.437.

“Antigua’s claims under Article VI:1 and under Article VI:3 are based on the premise that suppliers
wishing to supply gambling and betting services in the United States require authorization to supply and that
Antiguan suppliers are unable to obtain such authorization. The Panel notes, however, that Antigua has not
specifically identified which "state and federal measures" and which provisions of those measures impose such
authorization requirements. Nor has it demonstrated that its gambling and betting service suppliers have ever
filed any applications to obtain such authorization. In fact ...indicates that Antiguan suppliers have never made
such applications. Therefore, the Panel is of the view that Antigua has not made a prima facie demonstration that

the measures at issue are inconsistent with Articles VI:1 and VI:3.”

8 Article XI of GATS : Payments and Transfers
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AMZATIUNISNINTUITOANINT IS 11 Falupeiinisiaunsanisusuldlae

ANENITUNITRITU TN IMUT0ANTaNsIal N awedoaasawazdona1inid

4

o o A ! ay v A v v ! a v v I3 ¢
GU']ﬂﬂ%ﬂi%L‘Vlﬂ@ﬂiml@EJULﬂEJ'JﬂUGU@ﬂa'VJW']GUENLL@umﬂqiﬂqﬁJiﬁ]quiq 11 93ANTDNTIEU

]

'
] 1

Rsanddiienansldiisanenazdrslumsieseiiilussloviunundaydad wagnis
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finwily uiihaeliidndadeludendimvemeuitiluna 11 fafu Auenssunis
Nsadefinnlanannisusendaiatlunisiatsanad (judicial economy) wagliifiady
Fonanavmivesueudfainielduinsy 11 (World Trade Organization)® wazUszifiudl
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(4) msmsvesanigowiniliaenndeafutesniiuilunmusnes 14 vesnuen
a9 GATS vizalyl

Uspifuiisiadnadlifugnosairessdnsgssal fifsuiweriiaueneanden

0o aa o 3

Yo ddevetesinsgnssalluiidegessely

(5) ansgausniazilasataniun1dgnaInnIuNIng1 16 9IAUANRL GATS

1. Except under the circumstances envisaged in Article Xll, a Member shall not apply
restrictions on international transfers and payments for current transactions relating to its specific
commitments.

2. Nothing in this Agreement shall affect the rights and obligations of the members of
the International Monetary Fund under the Articles of Agreement of the Fund, including the use
of exchange actions which are in conformity with the Articles of Agreement, provided that a
Member shall not impose restrictions on any capital transactions inconsistently with its specific
commitments regarding such transactions, except under Article Xl or at the request of the Fund.

8 |bid., para. 6.441.

“Article XI has not, as yet, been the subject of interpretation or application by either panels or the
Appellate Body. In light of this and taking into account the limited facts and arguments submitted by the parties
with respect to Antigua's claim under Article XI, we believe that there is not sufficient material on record to
enable us to undertake a meaningful analysis of this provision and its specific application to the facts of this case.
Moreover, in our view, the findings of violation under Article XVI in Section VI.D above of our Report should allow
the parties to settle this dispute, even in the absence of a ruling on Antigua's Article XI claim. We will, therefore,

exercise judicial economy and not rule on Antigua's claim under Article XI.”
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dlenmugnssunsinsandeinmiinnsandrinnsnisvesanizeninildazide
Aou1R31 16 AmTNITUNISTIIsandefinnislifinudndudesmsivaeuituinsnising
FanandndeusnsdivdnyszAvAdssnurivesanizewininieliuing 17 vea GATS
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economy) TUT0Na1INIVDIUBURANISTIUNIATT 17 (World Trade Organization)” wag
Uspifuiissmagnsdililfgnssaiiugesdnsgnssaiuoidla

p

Qll o a a o P & s ¢ vy I3
G]'Uﬂ/lﬁ%iiaLﬂiﬂqLLagLL@umﬂﬁi‘l@EJu@qV]ﬁimma@ﬂﬂﬂiE}Wﬁim 13 CRIFFAL!

eninusatuiasinsaniissuaritaduvetesdnsgrssallu 3 Uszihiu el

& Article XVII of GATS : National Treatment

1. In the sectors inscribed in its Schedule, and subject to any conditions and
qualifications set out therein, each Member shall accord to services and service suppliers of any
other Member, in respect of all measures affecting the supply of services, treatment no less
favourable than that it accords to its own like services and service suppliers.

2. A Member may meet the requirement of paragraph 1 by according to services and
service suppliers of any other Member, either formally identical treatment or formally different
treatment to that it accords to its own like services and service suppliers.

3. Formally identical or formally different treatment shall be considered to be less
favourable if it modifies the conditions of competition in favour of services or service suppliers of
the Member compared to like services or service suppliers of any other Member.

0 |bid., para. 6.426.

“The Panel recalls that it has found that a number of the challenged US measures are in violation of
Article XVI. We are of the view that the Panel does not need to examine whether the challenged measures are
also inconsistent with the United States' national treatment obligations under Article XVII of the GATS in order to
assist the parties in resolving the dispute at issue. We believe that the essence of Antigua's claims will be
addressed by a finding on Article XVI alone. Therefore, the Panel exercises judicial economy with regard to

Antigua's claim under Article XVI.”
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Afl US Gambling 1uaAfia1susesiusnstve s seimaaun¥naiunisnate
HnuA1ElAAIINANGaY GATS Tneansgeiusn1anritlaentiunsusnisnisiniainveuin
¥93819103N15888 10. D NsduNUINITIL (enrfunisinn) Tussadonnituvesmu us
ansgesMAlinMuUAEYIIEa1vIUTNIINNENETT W/120 Lagkianien1sanyinnnsnete
wniuatu a.a. 1993 Wilumsadeyniuvestsemenu osdnsanssaidsdndudasfiniiy
msndeynifuresanizemInIInsEnTuaInIUTNTNIEUNLINNTEY (Bntiun1siun)
Tfensuinsmsniiutusievselyl

29ANTRNTTAULAD1TIUTUNYDY GATT 1994 1151119151900 T8RN TN UARN
fadoynituniSmaninsBausazusemaanndnldidgnity uifduansderumnassauiuves
Ussinaaandnitavun Gau nsdumnaamnevewnssogniy Alidnuassuieatunis
farudesrludusdygyisu fuisrdestunisuaddaanuisuaisauiu (common
intentions) YaeUsENAANITN karoIRenaNN1TAANINLINTY 31 Wag 32 YatRUANYINTS
Reuunmengruneausdnya (US Gambling)™

TuUSUNVDY GATS au150R15abHaNLIRsT 20 © 3 283 GATS FalddyaRedis
68’61Lfﬂudwmiwﬁﬂ’a@ﬂﬁuLﬂumuwﬁq (integral part) ¥93A1uANaY (World Trade
Organization)”” fatiu msfumauieglunsstenniu GATS Ansgvindudeaiuiunis
Aaudesdluausdyyidy JuierdestunsdunianunsuaisiufuvesUssmeaundn
BIANTPNFTNTINAITUIANMUNUEVDINNT T DR NTUVBIANITTOLITNIN LN WIANITAAIY

AIULIRTT 31 UasaIns) 32 uieeydyansaieuwn (US Gambling)

°1 Appellate Body Report, WT/DS285/AB/R, ‘US Gambling’, para. 159.

“In the context of the GATT 1994, the Appellate Body has observed that, although each Member's
Schedule represents the tariff commitments that bind one Member, Schedules also represent a common
agreement among all Members. Accordingly, the task of ascertaining the meaning of a concession in a Schedule,
like the task of interpreting any other treaty text, involves identifying the common intention of Members, and is
to be achieved by following the customary rules of interpretation of public international law, codified in Articles
31 and 32 of the Vienna Convention.”

92 GATS Article 20 : 3 “Schedules of specific commitments shall be annexed to this Agreement and shall form an
integral part thereof.”
%% Appellate Body Report, ‘US-Gambling’, WT/DS285/AB/R, para. 160.

“In the context of the GATS, Article XX:3 explicitly provides that Members’ Schedules are an “integral

part” of that agreement. Here, too, the task of identifying the meaning of a concession in a GATS Schedule, like

the task of interpreting any other treaty text, involves indentying the common intention of Members. ... [W]e
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24ANTYNTIUIINDIATIVABUIFNIULNITAAINUYDIBNATT W/120 LAZLUINIINITINYN

ansdeyniu dndudiuniwesuiunaigldnnunuiening 31 veseydyaingadeuun

=l

wsotludiunilsvesenasin3suni1sveinuanas GATS nienginisallunisvinauddnygn

= &

FududsnsiasunsinuaIuNIngT 32 YeseudyaInIaieuu windednduuiunudan
Azilmudfyrein1sanuluddusn (primary interpretative significance) LAINE977

[ a IS

Wuenatsmseunisuan Auileadsn1stasuni1siang F9n15RaNSLeNAISHTIUNTI

1 =) [

AuAnTisaiisduduaunutedulunaniannsusuldaiuning 31 vesoydyqyings

q 18] ]

a 1%

FEUUN WA WANTSAAIINAINNINTY 31 GainliAunungLfouAqUTRAgULATONTE

thlugnailsinduldlfvselsiaumnauna (US Gambling)™

(1) 1@na1s W/120 wazuuamienisiniiaisisdegniuliiodnduuiun sul
[ < [l (v a 3 ) ) A o 3
ANwUUUAIINANAITINAUIINUSNATUITNNINNA WIotTutand1sN1dulaaUssind
AU1BNUIUTENALALLASUNI58NSUIABUTTINAFNITNDUY AIUNIAST 31 2557 2 VB9
AU INTAITUU

93AnTaNsIAliIsuenasivaasatuiinawdmuilifidnvaziduauanas
| ) a o A & A o & a Yo
SufUINUTEMAFUNTNLA Wsarduenansnyintulnedsewmaadudnuiausemakaziasu

n1sgausulagUseinaauI¥ndu (US Gambling)® Usznauduluuing 31 155a 2 189

consider that the meaning of the United States’ GATS Schedule must be determined according to the rules
codified in Article 31 and, to the extent appropriate, Article 32 of the Vienna Convention.”
% Ibid., para. 17.

“ .. context has primary interpretative significance, whereas preparatory work is merely a
supplementary means of interpretation...may look to preparatory work only to confirm an interpretation made in
accordance with Article 31 of the Vienna Convention, or if such interpretation leaves the meaning ambiguous or
unclear or leads to a result that is manifestly absurd or unreasonable.”...

*® |bid., para. 174.
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9
=

YIUTENAANTN WilaNans W/120 wazwuaniensdnviimsedeyniu adul a.a. 1993

Juenansnivuleedinaeisnig GATT lildlaeuszmeanifdiosen Fedalifidnwoaslu
“AUANAINNEITDIAUNTTYINAUSAY 7 TeuinuTemaAaNTn %39 “n1seausulag

Uszinaaundnau” 1duenansiiendesivauddeygyn (US Gambling)

(2) tand1s W/120 wazuuanienisiniiaissdenniy Litednduwuiuszida

luniemds (Subsequent practice) AMUNINTY 31 2550 3 (U) VoRUFYYINTHIBUUN

o o

ANNAIATT 313550 3 Yeseudn NI IBuUIIMEEUS Ay AmualinsRAY

T o

IgfoainanfuuIUssAtRlunendiie asdnsanssalluaf US Gambling 16819846

gy vedniAnsanssallumd Japan-Alcoholic Beverages Il wazAd Chile — Price Band

= 1 Y

System @9lARAIIUAIIN “UuIUTERUR” (practice) n1eldunmnsn 31 155 3 (0) 319zde9

aa

Usgnaulume (1) nsnsei (acts) useA1UsEnA (pronounncemnets) Alanwaztdunis

11U (commom) fiauseLiiad (consistent) wazaiunsadanawiule (discernible) wag (2)

I
wva a a

nsnsevrse1UsrnAtud ol liiuisanunnasiteliin1sianuuntyganine e s

o

(US Gambling)®’

“ Bearing the above in mind, we see two main difficulties with the Panel’s characterization of these
documents as context. First, we see no basis for the Panel’s finding that they “constitute an agreement made
between all the parties or an instrument made between some parties and accepted by the others as such...”

% |bid., para. 175.

“We note that Article 31(2) refers to the agreement or acceptance of the parties. In this case, both
W/120 and the 1993 Scheduling Guidelines were drafted by the GATT Secretariat rather than the parties to the
negotiations. ... Such documents can be characterized as context only where there is sufficient evidence of their
constituting an “agreement relating to the treaty” between the parties or of their “acceptlance by the parties] as
an instrument related to the treaty”.”

" bid,, paras. 191-192.

“191. In Japan - Alcoholic Beverages Il and Chile — Price Band System, respectively, the Appellate Body
referred to "practice" within the meaning of Article 31 (b) as:

.. a "concordant, common and consistent” sequence of acts or pronouncements which is sufficient to
establish a discernible pattern implying the agreement of the parties [to a treaty] regarding its interpretation.

.. a discernible pattern of acts or pronouncements implying an agreement among WTO Members on
the interpretation of [the relevant provision].”

“192. Thus, in order for “practice” within the meaning of Article 31 (3)(b) to be established : (i) there

must be a common, consistent, discerible pattern of acts or pronouncements; and (i) those acts or
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N9N159nvimnsedenniy atul a.a. 2001 Wukwilseiviluniendeiiasioudisaiy
WlasauiudnteyniuveslsemaAaunnAeegnAnIuAILLENas W/120 LagwiInienIg
IR nNsTonN Y wlkUININTIRTITeteyny adudl a.a. 2001 tagniusednenn
UURTIAIBNITAUINT (the Council for Trade in Services) iptunduuiunlunisiasa
dwfunisiaviderniulusuian (future commitments) wagiiteylglunisinseaviAaue
wayAasveneatuteynitu wienaisaanaidlienafiodnduanudilavessemaeaundn
d‘ -] a ¥ U d'd [l LY . . . dy U a ¥
Mgdnianudeyniundeglutagtu (existing commitments) wenaini ansgewsnile

LAENAIIFDAMNLNTTUNITNINSUITONNININIUAIINIRYSUTDILUINIINITIANR NG9V

v LY

fAIL 2l A.A. 2001 ANEUUASIWIENITATUTNITTZUTALIIIIUININITIAYIINTI9UD

[y

unulaiinanniuiazldidunisiasundasdnsusenusnsmvesUsemaandnnield GATS

Y Y

LY [ 6= 3 ' v o ¥ Y v v <
AU DIANTANSTUIWIUTIWININTTATIAS9TayniTu atul a.a. 2001 ludidnwasdu
WU TERTRlUAIENS AuAUVNNEYeININTT 31 355A 3 (U) veteudnInIaIeuundn

menrueausdygyl (US Gambling)™

s f 1 [ [ £ [ 1 o
DIANTRNTIULNUINDNEATT W/120 LLEWLL‘LJ’]‘I/I’Nﬂ’ﬁ"i]@Vl’?(f]’]i’]ﬁﬂ@l}jﬂwublumaﬂﬁmg

Ay sy =

JuwuilsgAvalunendainminiueuiisons iesnnlilunsnseiviedysenieves
WiaUTIAUsTIMARININATFUMUUIRIY Senusiewlies waraunsadunaiiuled wazienans
manaaldlduansbiiudennudilasuiuresussaussmaaundniiderniugnfauniy

1BNENT W/120 waguannensiavinansadeyniud a.a. 1993 (US Gambling)”

pronouncements must imply agreement on the interpretation of the relevant provision.”
%8 bid., para. 193.

“We have difficulty accepting Antigua’s position that the 2001 Scheduling Guidelines... Although the
2001 Guidelines were explicitly adopted by the Council for Trade in Services, this was in the context of the
negotiation of future commitments and in order to assist in the preparation of offers and requests in respect of
such commitments. As such, they do not constitute evidence of Members' understanding regarding the
interpretation of existing commitments. Furthermore, as the United States emphasized before the Panel, in its
Decision adopting the 2001 Guidelines, the Council for Trade in Services explicitly stated that they were to be
"non-binding" and "shall not modify any rights or obligations of the Members under the GATS". Accordingly, we do
not consider that the 2001 Guidelines, in and of themselves, constitute "subsequent practice” within the meaning
of Article 31(3)(b) of the Vienna Convention”
% Ibid., para. 194.

“Nor do the two other documents relied on by Antigua constitute "subsequent practice".,. they do not
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1557 2 wazdledanwaztduwUseRTRlUNEUEININLINTY 31 1550 3 (T) LBNEATTTINERIR9
Lifodnduuiunaiuuing 31 vessudyyingaisuurindlenguuisausdyyi e
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a 9 = v 1 Y o v ;4 v} % a a 1
iw)” ndeumquuazdslianalidneulainterniuvesansauiniluaiviuinisges 10. D
Fudstayniunmsuinmsmantiutusievseld Ay aaAnTanssaldsiansanieIsnsEsy
Tunsfinunuuns 32 veseudyyingadsuwn luadusely (US Gambling)'®

(3) 1BNE1T W/120 Lazuumn1anisininansisdayniy WJudsiasulunisiainy
AANINT 32 VBSDUHYYINTAITUUY

I ¢ & 1 v ) v 1y I aa a
BIANTYNFTAUAUTNBNATT W/120 UazkuIn1en1sdniimssteayniuduisiasy

)101

N15AA214 MIUNIATY 32 (Oliver DoIT & Schmalenbach)™® vasoudnygyinguisuul ¥

o

FAIURTZIIENNITIUNSIausdy e waznnziindonlun1svinausdyan (Oliver Dorr

& Schmalenbach)!®?

establish a common, consistent, discernible pattern of acts or pronouncements by Members as a whole . Nor do
they demonstrate a common understanding among Members that specific commitments are to be interpreted by
reference to W/120 and the 1993 Scheduling Guidelines...”

100 |bid., para. 195.

“...application of the general rule of interpretation set out in Article 31 of the Vienna Convention leaves

the meaning of "other recreational services (except sporting)" ambiguous and does not answer the guestion
whether the commitment made by the United States in subsector 10.D of its Schedule includes a commitment in
respect of gambling and betting services. Accordingly, we are required, in this case, to turn to the supplementary
means of interpretation provided for in Article 32 of the Vienna Convention”
%ienna Convention on the Law of Treaties, Article 32 (Supplementary Means of Interpretation). Recourse may
be had to supplementary means of interpretation, including the preparatory work of the treaty and the
circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to
determine the meaning when the interpretation according to article 31 :

(a) Leaves the meaning ambiguous or obscure; or

(b) Leads to a result which is manifestly absurd or unreasonable.

102 |bid., para. 196.

“We observe, as a preliminary matter, that this appeal does not raise the question whether W/120 and
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N33R WY FaTunNne N 1BNET W/120 WWInen1sanvinanssteyniu uwagly
Ugnthiwuuiusieensedeyniuresansgeiusni (Oliver Do & Schmalenbach)'®

lagasy eernsanssallduuimienisinuausdygnueydyyninisuuriinig

a o a = |3 fa a % 1
nouaeausdyyl A.A.1969 (lugnuznguuiearsalszing) lnuesdnsgnssaiidadydn
@Nas W/120 wazhuavnenisdavimsistonniu atud e 1993 dladuuunauung,

31 eudyangedeuwn uwiluitiasunsfinnuniuains 32 eydygingaieuun

3.1.4.1.2 @191n15U5n1swiluduse (s9d 96492) Wuarvarusnisgasluanvausnig
Fununisdu (eniunisiun) (s 9649) Tuszuu CPC firnuualiluenans W/120
aqﬁmqmﬁifﬂﬂmim’ld’liw‘umié]’quﬁ'amsmmimﬁmﬁuﬁmaw%msﬂmqLm'q
anuse¥1916 (the United Nations Provisional Central Product Classification - “the
cPC”) Wuszuuildlunstnusznmanainisu3nis iesann the CPC finssuundeslng
Mwuasiadussuueanaioy Wy nquay 964 @1v1usn13Ee 10.D AuenaIs W/120

(MSUSNNSNNSNWILAZEUNUINITIU) TIANNTOLUIENANUSNNSEelADN fatl

964 NNSUSNNSNTAWILASAUNUINITIU
9641 N1SUINNISNISANN
96411 NMTUINTATUAYUIIUAN

96412 N1SUSNNTOIANTITUANN

the 1993 Scheduling Guidelines constitute "supplementary means of interpretation, including the preparatory
work of the treaty and the circumstances of its conclusion". Both participants agree that they do, and we see no
reason to disagree”
103 |bid., para. 197.

“..we have also seen that a proper interpretation pursuant to the principles codified in Article 31 of the
Vienna Convention does not yield a clear meaning as to the scope of the commitment made by the United
States in the entry “Other recreational services (except sporting)”. Accordingly, it is appropriate to have recourse
to the supplemental means of interpretation identified in Article 32 of the Vienna Convention. These means
include W/ 120, the 1993 Scheduling Guidelines, and a cover note attached to drafts of the United States’
Schedule.”
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96413 N1SUINNITAITANIUINUELATUNIARA
9649 MIUSNITEUNUINITIU

96491 ANSUTANTAIUFUNUINISTUALTI8UA

96492 N15USANTANTNUUTUAND

96499 NIFUTNITAUNUINITOU

fadu anauinisgesniantutuse (96492) Falaildeganeldssiannisuinianis
A1 (9641) uinnogn1eldUuszinnnIsUIA1sEUNUINITIY (9649) (Oliver Dérr &
Schmalenbach)™*

fiadl tonans w/120 lailduiufsussidiuinfinnuieatestunssteynitunes
Ussimaaudnegdls wiidomdinanaldssylilunuimisnisdnshnissiorniiu (Oliver
Dérr & Schmalenbach)'®

TnguuInensInimssteyniuduiniudAyvenisidguiuuiazdosd
A iulun133nnN1e wikuInensIavianssteyniuseydaauImnUseinaauniin
UsrasAazldanuusnisdeevseienuvesnu kans199Intenans W/ 120 uag/msesvia CPC
annsansyinldlasszyseaziBenegiadiome (sufficiently detailed) iilonanidseniy
Anduluvsuiunuesdenniy (to avoid any ambiguity as to the scope of the
commitment) (Oliver D& & Schmalenbach) ™ ﬁaﬁmq}maﬁaaﬁmqwamﬁmmm
duflwguliissmaandniidrsulunsasndmanivildldimadadoiulunssey
snunsUINsIInveuRvestonniy Welimssyyavuinsdesludeynitunuenais

W/120 waziin1seniun1susn1sanalunusniseaety (Oliver Dorr & Schmalenbach)!?’

109 |bid., para. 201.

“... Thus, the CPC Class that corresponds to “Sporting services” (9641) does not include gambling and
betting services. Rather, the Sub-class for gambling and betting services (96492) falls under the Class “ Other
recreational services” (9649).”

195 |bid., para. 202.

“W/120 does not shed light on the issue of how it relates to individual Member’s Schedules. That issue
is, however, addressed in the 1993 Scheduling Guidelines...”
106 |bid., para. 203.

“ ... At the same time, the Guidelines make clear that parties wanting to use their own subsectoral
classification or definitions — that is, to disaggregate in a way that diverges from W/120 and/or the CPC - were to
do so in a “sufficiently detailed” way “to avoid any ambiguity as to the scope of the commitment.”

97 |bid., para. 203.
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WUINIAITIRNIAN TR NTURAZIENAS W/120 Hdnyaelasiasisuaznel
Fenffuuarlisunisdrdslesaiinnussmaamninlunisdavhdeiaustoyniiu usiiiaylad
pagnWufinw fail esdnsgnssaifuduiiaiunsodedoduivguldodsanmgaunain
Uszmaandngiasaldnsaaeuanunuimsvesnaadeyniumunuauuinsifediuiud
seylilutenans W/120 uaggnA1nnitinaeAsaunauieaIuIuiniIsnng o wuieafuavn
uinislutenans w120 iuudldszyidusgredulagdanda (Oliver Do &
Schmalenbach)'® smﬁgqaﬁ’us'wﬁcimmsuaqmswﬁagﬂﬁuaw%’gaLm%mﬁwmaLmizuﬂ,u
l@nansUgnti (cover note) 11 :

“Viuusldszyliidueenadu veuwmvesdoyniussavvesansgowsnuduly
m:uﬂ’q;%swas?famsé’w'%ﬂﬁtwﬂmmmsrmsm (Services Sectoral Classifications List)
(MTN.GNS/W/120 as¥udl 10 nsngnas a.A. 1991)” (World Trade Organization)'®

Panutsuguduladnansgasnldionans W/120 LazuuininIsIninnissg
Tornitu atul a.a. 1993 lun1sdavimnssderniuvesseinanu wliiansgeisnidudn
‘mnaLmﬁlﬁlﬁﬂiwﬂglui'waﬁ’uqmﬁwasuaqmsm%’a;dﬂﬁusuaam%’gaLzu%m WALYANARINGT"
Jeliinszansdaaune Uszneududeyniiuluainiuinisgesil 10.0 vesanigeruinlualu
Suitifluteniifuatugarevemnedegniuldmmvuatuludnvusfontu Ussmaandn
dugenliloratilaliinnsdnlulzniiesnainiatugarinevesnsetesniiuaziing iy

msudlaveuadeyniuluawuinisn 10 (US Gambling)'™

“...It is reasonable to assume that the parties to the negotiations expected the same technique to be
applied to exclude a discrete service from the scope of a commitment, when the commitment is made in a
subsector identified in W/120 and the excluded service is more disaggregated than that subsector”
108 |bid., para. 204

“...They provided a common language and structure which, although not obligatory, was widely used
and relied upon. In such circumstances, and in the light of the specific guidance provided in the 1993 Scheduling
Guidelines, it is reasonable to assume that parties to the negotiations examining a sector of a Schedule that
tracked so closely the language of the same sector in W/120 would—absent a clear indication to the contrary—
have expected the sector to have the same coverage as the corresponding W/120 sector.....
199 Communication from the United States of America — Draft Final Schedule of the United States of America
Concerning Initial Commitments, MTN.GNS/W/112/Rev.3, 7 December 1993. See also MTN.GNS/W/112/Rev.2, 1
October 1993.
10 Appellate Body Report, ‘US Gambling’, WT/DS285/AB/R, para. 207.

“These explanatory notes confirm that the United States used W/120 and sought to follow the 1993
Scheduling Guidelines. Although the United States emphasizes that this note did not form part of the final version

of the United States' GATS Schedule, the reasons why the note was omitted are unclear and, in any event, the
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aeAnsgnsTalitadeinnisiiansgesnmiivuaderniuly “arvinisusnsdunin
A159U (BNAUN15AWI)” AIRAIUINLPENIUYIUIAAIUIUSNANSNISAWT USennT 9641
AN1LBNA1S5 the CPC kazluAIMUNUNgLReINY @191USNTaUNUINITIU Usenni 9649 g

PUNYTIND I AU NAUAIVIUS AT DUNITNUUBALNITTURD USENNT 96492 (US

Y
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U W k4 LY %

Gambling, 2005)"" ¢ty ansderniuvesansgesmaiglaanunnas GATS esaudiale

Ly

HNNUNTUSNISNIsNTuTuienelia1v1usnisges 10.D (US Gambling)'*?

aeaziiuladn nsAunIIYsemadundndnusnsdiniudenniunseld 09Ans
ons5ailunf US-Gambling $19311a151 20 : 3 3msnadeyniuidudrunisvesaiunnas
GATS Faumsfinrmmsstenniuiinssinsudertutunsfinnuaunnas GATS Tng

TENanNN15ARMUAILBYFYINTIILULY B99ANTENSIUNNTUTINET W/120 wae

v %

LWININFIRiAnsdeniuluenansiaiunisfinuaIuuing 32 witeydyqyings
Beuun laguwinieanmsdariimsedeyniussydaauiminUsemeaundnuseasdasly
4191U3N158 08T ANEINVDIAY LANKIIINLBNEATT W/120 Waz/vsesa CPC @119
nszhldlneszymeaziBonsgiaiiome (sufficently detailed) Litevanidssnnumnmuves

voulnvaaderniy wiansgawsnililassulvdaauitnuiinisimuadeuwazsveuiuni

o 4{'

WANFE19AINTVd CPC warmusia CPC Tuanas W/120 AMuuaiaIa1usn1saunuIni1sou

1 (%

NETINAL @1In1suINIsNsnTiutusionis ludleansgewsnilaseyin “lifidedndn” Tu

v [y 1

TORNNUITILANVINBAIVINITUTNITTUNUINTOU (BALTUNISAR) Windudansgeisnlad

Y

Todnnaladenishiuinisanrinisusnisniutusenialname ansgewsnidwniunazses

”Lﬁﬁmilfﬁ']@mmmLm';ﬂﬁu‘%mismﬁmmumﬂﬁﬁﬂﬁwﬁfwﬂ"wiamalﬂa

commitment made by the United States in subsector 10.D remained the same in the drafts that had this cover
note and in the final version of the Schedule. In other words, the other parties to the negotiations could not
have been expected to understand that the mere omission of the cover note from the final version of the United
States' Schedule somehow modified the scope of the commitment undertaken in Sector 10. ”
" bid., para. 208.
“In our view, therefore, the relevant entry in the United States' Schedule, "Other recreational services

(except sporting)", must be interpreted as excluding from the scope of its specific commitment services
corresponding to CPC class 9641, "Sporting services". For the same reasons, the entry must be read as including
within the scope of its commitment services corresponding to CPC 9649, "Other recreational services", including
Sub-class 96492, "Gambling and betting services".”
12 |bid., para. 213.

“...the United States’ Schedule under the GATS includes specific commitments on gambling and betting

services under subsector 10.D”
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3.1.4.2 anigauisniiiwusnsaigniuluizasnisidrgnaiadeanvinisuinisniswiiudusio
agndls

avsgousnliudeilifunsmsinnlavesanizewiniidmuantis i a
(numerical units) wiegunuulam fadu Selaifunsnislaognisldveuiamvesnas 16 :
2 (10) waz (@) n1siansunsiugliuinisaeldaisdunistiuing 16 1finnsun
desninmsnisfinmlalléfidnuasdaiiina venani ansgeusnBuduinagnssuns

fansandefinmiiinaenedeliaaieinnisiunstiuinisiinanedmeldundygfduues

[y

AMUANAY GATS 19U UM 17 kazUIngT 6 FaUsemaaundnivannnunelauingi 16 Nay

Y

'
¥ o v A

wniunuiliaslidetedrfnamiidmunliluines 16 : 2 Fadutedrdanauildseylily
msteyniu wiAtlsmnmuissmaandndeanitunuiiazuindedAavieguassn
sulavaasionisliusns (US Gambling)!'?
pafnsgssalisuinsandssduiiidoanizowinldyniudeauuinsnimy
TUABLAT ABUIFINBINITUINIAINADAARDIVDINIATNITANINANUNUSN T VD
anigowimmeldinng 16 vesanunnas GATS Jsteynitunisiiignainaiviuinsdes
10. D Y0 1dornTuvesanszosnlugUiuun1sliusn1stunsuuay ansgosnila
szydn “Lidrdn” dumineaudt andgeuinliidyniunisidignainegradusunuy

AeluAunenIng 16 wazansgainilianusansigaUssnnuinsn1saunivualy

Tuanmsn 16 : 2 19 6 oA (US Gambling)™®

113 1bid., para. 222.

“...the United States emphasizes that none of the measures at issue state s any numerical units or is
in the form of quotas and that, therefore, none of those measures falls within the scope of sub-paragraph (a) or
(c) of Article XVI:2... The United States asserts that the Panel ignored the fact that such prohibitions remain
subject to other provisions of the Agreement, including Articles XVII and VI... For the United States, Members that
have made a specific commitment under Article XVI have committed themselves not to maintain the precisely
defined limitations set out in Article XVI:2 ; Members have not committed themselves to eliminate all other
limitations or restrictions that may impede the supply of the relevant services.”

114 Appellate Body Report, ‘US Gambling’, WT/DS285/AB/R, para. 215.

“The Panel found that the United States' Schedule includes specific commitments on gambling and
betting services, and we have upheld this finding. The Panel then considered the consistency of the measures at
issue with the United States' obligations under Article XVI of the GATS...In this case, the relevant entry for mode 1
supply in the market access column of subsector 10.D of the United States' Schedule reads "None". In other

words, the United States has undertaken to provide full market access, within the meaning of Article XVI, in
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Tuad US Gambling FsiiUszinuiiesdnsanssalazdodddadednnguuieniuns
Tusmsmantdudunevesansgeriniiilussaunguunesguianans (federal statutes) 1u

Fonianisidigaain Wnendunsimuadaaulaamnisiivimswiiugudviold

(1) 1AsnsAnINYesEnigawEng Jellnaiisuindusuaulatawinfugud
Junisirdednuauglivinslunisdigeain auunns 16 : 2 (10)

03AnsgMsTaifiansainilosfieningn 16:2 (World Trade Organization)'® ¢t
MruaiuUsemaaudndiinduiugliuinis lWingeglusuwuuveanisimualainigs

] 4

U3u1as (Numerical Quotas) N1siansynuinuInisusriiensetiossng (Monopolies,

Y

exclusive Service Suppliers) w3anisinuaeulonisnageuauInTunauAsYgia (the

o

requirements of an economic needs test) warlunisanuuntualai 29ANTgNETRlLA
Gé’faé'fqmmfmWmwﬁuﬁmum%aﬁﬂﬁ'ﬂiuﬁi”]mu%ﬂr{ﬁﬁ‘u‘%mi (on the number of service
suppliers) waglmInBeUsunn (numerical quotas) suaeuliiudsmNEAYYDINT
16:2 (10) Tndunissrdaientuiies wenssdadslsuna (US Gambling)!'s

uonNd F1i “lugduuures” ﬁﬂsﬂﬂgiummﬁ 16: 2 (19) ﬁmwwmaﬁﬂqmm’%a
LagnaInmany aeAnIanssallaiatsanA1l1 “luguiuures” (in the form of) Aan133iin
4 Uszian laun laamudeusuias (numerical quota) N1531ATIUIUYBINHNYVIANTT

T#usn13 (limitation on the number of service suppliers..in the form of.. monopolies) QJ

Tiu3nsAdansusifiesiien (exclusive service suppliers) Unnaaaua11uTNIUNI

respect of the services included within the scope of its subsector 10.D0 commitment. In so doing, it has committed
not to maintain any of the types of measures listed in the six sub-paragraphs of Article XVI:2.”
115 Article XVI: Market Access

2. In sectors where market-access commitments are undertaken, the measures which a Member shall
not maintain or adopt either on the basis of a regional subdivision or on the basis of its entire territory, unless
otherwise specified in its Schedule, are defined as:

(a) limitations on the number of service suppliers whether in the form of numerical quotas, monopolies,
exclusive service suppliers or the requirements of an economic needs test.

116 Appellate Body Report, ‘US Gambling’, WT/DS285/AB/R, para. 225.

“ Article XVI:2(a) prohibits "limitations on the number of service suppliers whether in the form of
numerical quotas, monopolies, exclusive service suppliers or the requirements of an economic needs test." In
interpreting this provision we observe, first, that it refers to restrictions "on the number of service suppliers”, as
well as to "numerical quotas". These words reflect that the focus of Article XVI:2(a) is on limitations relating to

numbers or, put differently, to quantitative limitations”
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\F5¥FAA (an economic needs test) MUNNT 16:2 (18) (US Gambling)™’

LY

e GATS ldladga/icmidenuman “Taannded3ua” (numerical quota) 13 us

o

au13afa1sanlad “@UsIIA” NNETINIRMEN BUENIRIEYRERRIaY A1 “lAdRn”

a

(quota) MuneiaduunseUsuugegailasueyymlusieynraniongy o1y n1s

AnUTuunsiudmienisdigen Ay AIlatnndealiunadwmaieinisdniaiga
USunadludnuiuvesliuinis wagAdndel3unn (“numerical”) Agdoduanfananuae
N9Aa% (have a characteristics of a number) wiinavgudlifoiduduiuiu uiosdng
gnssaiiiuitiiavguiduifuduiuiivevenisinasuduguinvusyoiiias
(“characteristics of” a number) W&2 Fauinduwdausua (numerical) (US Gambling,
2005)"*°

11791 16: 2 Avuasnasmsiidutedrinsensitgnain mnussmaandnladl
MITTULINTNIINLNINT 16 : 2 aslupsrstonniu Awinduiussmeau@nliauyniiu
somiirgnatnvesanvuimanieanuinisdestiulaglififesitin 6 Usen1s adnetui

11951 2:1 (§) W99 GATT 1994 (World Trade Organization)!™® fiviuuszimaaundnivun

"7 |bid., paras. 227 - 231.

“para 227 : The words "in the form of" in sub-paragraph (a) relate to all four of the limitations identified
in that provision. It follows, in our view, that the four types of limitations, themselves, impart meaning to "in the
form of". Looking at these four types of limitations in Article XVI:2 (a), we begin with "numerical quotas"....

para 228 : The second type of limitation mentioned in sub-paragraph (a) is "limitations on the number
of service suppliers... in the form of ... monopolies'...

para 229 : The term "exclusive service suppliers”, which is used to identify the third limitation in Article
XVI:2 (a)...

para 231 : We further observe that it is not clear that "limitations on the number of service suppliers
... in the form of ... the requirements of an economic needs test" must take a particular "form."...”
118 |bid., para. 227.

“..The fact that the word "numerical" encompasses things which "have the characteristics of a number"
suggests that limitations "in the form of a numerical quota" would encompass limitations which, even if not in
themselves a number, have the characteristics of a number. Because zero is quantitative in nature, it can, in our
view, be deemed to have the "characteristics of" a number—that is, to be "numerical”. ”

119 Article 2:1, GATT : Schedules of Concessions

(b) The products described in Part | of the Schedule relating to any contracting party, which are the
products of territories of other contracting parties, shall, on their importation into the territory to which the
Schedule relates, and subject to the terms, conditions or qualifications set forth in that Schedule, be exempt
from ordinary customs duties in excess of those set forth and provided therein. Such products shall also be

exempt from all other duties or charges of any kind imposed on or in connection with the importation in excess
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MENAUNISRTINENNNTY IneUnRgnsnn18igniudnaszuinningud witunlyld

'
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nu1eAMIN1991 2:1 (0) lildnseuaguiisdnsiyniuvinduaue (US Gambling)'
0sAnsgMsIaliuMeiuAuEATTINIRIsINT ofinnTings1emnen 16: 2 () enalaild
mansallunsdiifinsimuslaaniifugud (zero quota) ilesaineyuns (o) laildgn
snFuiiiensouagulunsdfivssmaaudnuszasdaslidadosidnegrafusuuy (ful
limitation) s1glaeunAudnUseinaaudnladesnisyniuiusnsdinisidignainly
a1 mseanIU3n1stoslaudd Ussinaau@niaglissyanvivinisvseainiusnisgeslily
mdeyniuTsavewy fidu Ussmeandnlisiduilazmuadosfavioninsns
MILLINTY 16:2 dslaiuiu (US Gambling)'?!

29ANTaNsIRilAlEIEN13@3UN15AAIY (supplementary means) Tagia1504190
LI IIaimseterniiu atud a.a. 1993 Tuguziluenaisn3eunis (preparatory
work) (US Gambling, 2005)' uaa3Ansgnssaliiudiaiudodunnvesnnznssunis
finsandofinmiinuuiniamsiaidoyniuldlfiied1sussinnvesnisdidademneg
aeldnng 16:2 () Fetfumneaudn Ussamvesnasnmsfinamesliiaenadosiuunam
16 nUszmeandnlalviaruyniuauinstudenisidignain uusiussmaanan
Ieseyfoulsededrinlunavesny 1wy Feulviudymvesliuing @adiouwiniu

n1smmualaIninAuaud) ("1993 Scheduling Guidelines,")'” firag1ensnanigudulain

of those imposed on the date of this Agreement or those directly and mandatorily required to be imposed
thereafter by legislation in force in the importing territory on that date.
120 Appellate Body Report, ‘US Gambling’, WT/DS285/AB/R, para. 233.

“...Similarly, Article 1:1(b) of the GATT 1994 prohibits Members from imposing duties "in excess of" the
bound duty rate. Such bound duty rate will usually be above zero. Yet this does not mean that Article II:1(b)
does not also refer to bound rates set at zero”
121 |bid., para. 234.

“...Paragraph (a) does not foresee a “zero quota” because paragraph (a) was not drafted to cover
situations where a Member wants to maintain full limitations. If a Member wants to maintain a full prohibition, it
is assumed that such a Member would not have scheduled such a sector or sub-sector and, therefore, would not
need to schedule any limitation or measures pursuant to Article XVI:2.”
2lbid., para. 236.

“ ... In either circumstance, this is an appropriate case in which to have recourse to supplementary
means of interpretation, such as preparatory work.”
1231993 Scheduling Guidelines, page 3.
“12.  The following are examples of limitations on market access drawn from the schedules of

specific commitments. In this regard, paragraph 39 on the scheduling of limitations is also relevant.
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wpsn1sniinadunistmueduulemamitdugudegaieldveulnnrewng 16 : 2 (9)
(US Gambling)***
aeAnsanssaldwiuInguuneitunsiiusnisnisnidudusovesansgewsniluy
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WWun19919n3192un15A 1 EUN15USN15 (operations) ©3931UAUKNAKNAANITUIAS
(service output) lun1sidrgnain ausAst 16 : 2 ()

99ANTENTIAUBTUI8TIBUNINT (@) (World Trade Organization)'”® a@1s1sainly
Usuldfusuuuumsliuinisis 4 suuunels GATS wagnissrdannussiavluoyunn,

@) fidnwazBUSalasanin wazgdrudunisirdanisidignainviedu dedy wiidn

YNNI (B) TTUNBANITINNN 2 Uselan Aededninluiiuiunmunvenisiiusnig

(a) Limitations on the number of service suppliers:

- Licence for a new restaurant based on an economic needs test.

- Annually established quotas for foreign medical practitioners.

- Government or privately owned monopoly for labour exchange agency services.

- Nationality requirements for suppliers of services (equivalent to zero quota).”
124 pppellate Body Report, ‘US Gambling’, WT/DS285/AB/R, para. 237.

“We have already determined that the 1993 Scheduling Guidelines constitute relevant preparatory
work. As the Panel observed, those Guidelines set out an example of the type of limitation that falls within the
scope of sub-paragraph (a) of Article XVI:2, that is, of the type of measures that will be inconsistent with Article
XVIif a relevant commitment has been made and unless the Member in question has listed it as a condition or
limitation in its Schedule. That example is : “nationality requirements for suppliers of services (equivalent to zero
quota)”. This example confirms the view that measures equivalent to a zero quota fall within the scope of Article
XVI:2 (a).”

125 |bid., para 238.

“For the above reasons, we are of the view that limitations amounting to a zero quota are quantitative
limitations and fall within the scope of Article XVI:2 (a)”

126 Article XVI : 2 : In sectors where market-access commitments are undertaken, the measures which a Member
shall not maintain or adopt either on the basis of a regional subdivision or on the basis of its entire territory,
unless otherwise specified in its Schedule, are defined as:

(o) limitations on the total number of service operations or on the total quantity of service output expressed in

terms of designated numerical units in the form of quotas or the requirement of an economic needs test.
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laidnaziduduiunisadunis (number of service operations) #3031UIUNANAANS
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127 pppellate Body Report, ‘US Gambling’, WT/DS285/AB/R, para. 247.

“ .. That sub-paragraph (c) applies in respect of all four modes of supply under the GATS
... Nonetheless, all types of limitations in sub-paragraph (c) are quantitative in nature, and all restrict market
access. For these reasons, we are of the view that, even if sub-paragraph (c) is read as referring to only two types
of limitations, as contended by the United States, it does not follow that sub-paragraph (c) would not catch a
measure equivalent to a zero quota.”
128 |bid., para. 248.

“To the extent that the above interpretation leaves a degree of ambiguity as to the proper meaning of

Article XVI: 2 (c), we consider it useful to resort to supplementary means of interpretation...”
129 |bid., para. 249.

“We also consider it appropriate to refer to the 1993 Scheduling Guidelines as preparatory work.
These Guidelines set out an example of the type of measure covered by sub-paragraph (c) of Article XVI: 2. They
refer to “[rlestrictions on broadcasting time available for foreign films” without mentioning numbers or units.”
1301993 Scheduling Guidelines, page. 3.

“12.  The following are examples of limitations on market access drawn from the schedules of
specific commitments. In this regard, paragraph 39 on the scheduling of limitations is also relevant.

(0) Limitations on the total number of service operations or quantity of service output:
- Restrictions on broadcasting time available for foreign films.”
131 Appellate Body Report, ‘US Gambling’, WT/DS285/AB/R, para. 250.
“...Yet we are satisfied that a prohibition on the supply of services in respect of which a full market

access commitment has been undertaken is a quantitative limitation on the supply of such services.”
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(n) nguu18n1suIn1seaulail (The Wire Act, 18 US Code, Section 1084)

132 = & A o Y ag v Y a |
llLu@‘V]'TVlﬂWWUQVWNﬁLW@WUiﬂ'ﬁaQN@Uﬂ'ﬁ

ngruneni1suInIseaulal (US Gambling)
Uinsmsnifuuazdusiedeiinmsdweuniding sautinssiiiun1suing wasnananng
U3NsIUIEHINa N esdnsgssaifaiiumeiuamenssunsiansandefinmiildia adein
v the Wire Act ivinulalliiisnnsdsusunudnsmalnalaiinasduniels vievasis
Tusunuunsliuimsuuudl 1 msviwmungmunedsnaniinawiifudunsivuslaon
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(10) waz @) (US Gambling)'**

(V) NYUUIBNSLAUNIG (the Travel Act, 18 US Code, Section 1952) nyvsing
NISLAUNT (US Gambling, 2005) *** Tadgyajdvnudludinisiiuinsnisnidudusslae ‘aanung
w3edodu’ (mail or any facility) ﬁoﬁ’ﬁLﬁumﬂmaaaﬁﬂiqiﬁaﬁLﬁ&JﬁaaﬁUﬂﬁwﬁuﬁgﬂﬁm

melangruneseauuasuavautoulvauluayuinsy (10) vee the Travel Act” nguaneg

132 Section 1084 (a) of Title 18 of the United States Code (quoted in Panel Report, para. 6.360).

“The relevant part of Wire act states :

Whoever being engaged in the business of betting or wagering knowingly uses a wire communication
facility for the transmission in interstate or foreign commerce of bets or wagers or information assisting in the
placing of bets or wagers on any sporting event or contest, or for the transmission of a wire communication which
entitles the recipient to receive money or credit as a result of bets or wagers, or for information assisting in the
placing of bets or wagers shall be fined under this title or imprisoned not more than two years, or both.”

133 Appellate Body Report, ‘US Gambling’, WT/DS285/AB/R, para. 259.
3% |bid., para. 260.
“As regards the Travel Act, the Panel quoted the following excerpt:
(a) Whoever travels in interstate or foreign commerce or uses the mail or any facility in
interstate or foreign commerce, with intent to —
(1) distribute the proceeds of any unlawful activity; or
(2) commit any crime of violence to further any unlawful activity; or
(3) otherwise promote, manage, establish, carry on, or facilitate the promotion,
management, establishment, or carrying on, of any unlawful activity,
and thereafter performs or attempts to perform -
(A) an act described in paragraph (1) or (3) shall be fined under this title, imprisoned
not more than 5 years, or both; or
(B) an act described in paragraph (2) shall be fined under this title, imprisoned for
not more than 20 years, or both, and if death results shall be imprisoned for any term of years or for life.
(b) As used in this section (i) "unlawful activity" means (1) any business enterprise involving

gambling ... in violation of the laws of the State in which they are committed or of the United States”



€86TZEBLGT

bas / ey :/G:TT 29528090 :Ad@1 / SISdYl} yEEEY0988S S ISAYL | NO |||

0T

60

'
o 1 '

the Travel Act sugliuinisliuinsnisntudusioiuanmung (wazisduieranseyils
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navduitonanszinlé) deil nsiwaunguunedandniddnvandunisimualan
WirAuAuS nguane The Travel Act 3udunsiuiidunisdrdalusuuvuveddaimnid
Usunauneluanununeuswnng 16: 2 (8) waz @) (US Gambling)'

(m) na‘vnmaqsﬁamswﬁuﬁ‘laj%auﬁfmng]vims (the Illegal Gambling Business
Act- “the IGBA”, 18 US Code, Section 1955) npusnegsianiswiuiiliveusnengmang
(US Gambling, 2005)"* fwmuadeviuuigiiuinislunistiusmsndudusie nisadunis
U313 uaTNANANYEINITUINNS ety the IGBA FufunissidalusUnuuradiainiids

USnaunelanuiugrenng 16: 2 (10) way (@) (US Gambling)**’

a [ 1 o

29ANTNsIAINATEITINY MUY the Wire Act nuune the Travel Act uae

135 |bid., para. 261, 265.

Para. 261 : “...For these reasons, the Panel found that "the Travel Act contains a limitation 'in the form
of numerical quotas' within the meaning of Article XVI:2(a) and a limitation' in the form of a quota’ within the
meaning of Article XVI:2(c).”

Para. 265 : “...we also uphold the Panel's ultimate finding, in paragraph 7.2(b)(i) of the Panel Report,
that, by maintaining the Wire Act, the Travel Act, and the Illegal Gambling Business Act, the United States acts
inconsistently with its obligations under Article XVI:1 and Article XVI:2(a) and (c) of the GATS.”

136 |bid., para. 262.
“The Panel considered the relevant part of the Illegal Gambling Business Act to be the following:

(a) Whoever conducts, finances, manages, supervises, directs or owns all or part of an illegal gambling
business shall be fined under this title or imprisoned not more than five years, or both.

(b) As used in this section -

(1) 'illegal gambling business' means a gambling business which -

(i) is a violation of the law of a State or political subdivision in which it is conducted; (ii)
involves five or more persons who conduct, finance, manage, supervise, direct, or own all or part of such
business; and (iii) has been or remains in substantially continuous operation for a period in excess of thirty days
or has a gross revenue of $2,000 in any single day.

(2) 'sambling' includes but is not limited to pool-selling, bookmaking, maintaining slot machines,
roulette wheels or dice tables, and conducting lotteries, policy, bolita or numbers games, or selling chances
therein”

37 Appellate Body Report, ‘US Gambling’, WT/DS285/AB/R, para. 263.

“ The Panel then determined that because the IGBA ... that this prohibition concerned service
suppliers, service operations and service output; and that, accordingly, the IGBA "contains a limitation 'in the form
of numerical quotas' within the meaning of Article XVI:2(a) and a limitation 'in the form of a quota' within the

"

meaning of Article XVI:2(c).
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nOuue the Illegal Gambling Business Act lilasgufiadnuiunisusnisnsediuiuy

9
Trusnisilasuauginegataudmieldd1in “Iatn” Tunisivuadednin welile

mngaNLInInsananvgliegnelining 16 : 2 (@) war (@) (US Gambling)'*®

lngasy 29ANTaNsIIEuAINAININEVRIAMENITUNITRASATBANININIUT

o

M1teynNuvesEnsgawsnlaynuieaIvIusnIsNIINTuduse lnen1s1eaderniures

ansgeusnmlaseyd “lifidednin” (None) siedeynitunisidignaindmivaiviuinisdes
10.0. #aifu ansgewinidsldannsadeduldnguuneiudlvdnnsliusnisnisniutuse
yidlna wosnlalldszymasmsuinililumasdoyni
nsiianszeindeduldnguuneiunisliviniamsmiutudeduuauves
ansgowsng suldun nguuie the Wire Act nguuie the Travel Act hazngnune the
lllegal Gambling Business Act dufidnwauzilunisdrinnisidignaianiuung 16 : 2 (1)

Y o w £

= A 1 ) 1 o Y [ Y
waz (@) wazheinludedrianmisidigaainlugluuuituiudiaslaim laeivuediay

[ <

T viniuaug Fathy ileansgeudnynituanviuinmsnmsiuduseuasidnuaziuns
usnstunsuuay wagansgowsndlamvuadedidanisidignainlilunisisdeyniu
e nquanevunsliuinsnswiududsedmuauiaduinasnisidadeiusnsd
arufitmualiluuinsn 16 : 1 wazuInsn 16 : 2 A1LAIUANGY GATS (US Gambling,

2005)*?

o a Aa

3.1.4.3 a@nssorusn1ianslduinsnisnnnlagdredaantiuniluniuunnsn 14 (18) e

<9

a wa L =

LifpeussAtAnunusnsainialyl
AR U.S.-Gambling WumfiusniiasAnsanssallafainudesniiuisesnisdunses
AasssudumveIlssnITuLaENSINBIANUAIUS U S5 g lUUS UNVRY GATS

2aAnsenssalluaAd US Gambling 3adednanns 14 vee GATS lanvuadesntiu

o) U

luaniusnsainieldanunnas GATS ludnwagiigafufuunnsi 20 ve4 GATT 1994

o
o o [ 1

Uy AnsaeInina B ududnsveslsenaautniazussg InguseasnvosUssmaandin

138 Appllate Body Report, ‘US Gambling’, WT/DS285/AB/R, para. 264.
“..As a result, there is no ground for disturbing the above findings made by the Panel.”
39 Ibid., para. 265.
“We have upheld the Panel’s finding that the United States’ Schedule to the GATS includes a specific
commitment in respect of gambling and betting services. In that Schedule, the United States has inscribed

“None” in the first row of the market access column for subsector 1.D...”
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L%

PINBUNIATIAN ﬁaaaqwﬁ’zgzgaﬁimﬂa%ﬁaLLazaﬁzﬁwﬁ’fyﬂummmm’mazL‘q"auisusluw
thiladeedeiu fey esdnsenssalluai US Gambling itudesuanznssunisiatsande
fnamindidadelunfidou 4 n1elduns 20 aee GATT 1994 iReadesiunisiasies
Fooncfuilunelsinnns 14 403 GATS (US Gambling, 2005)“° luafitiosdnsgnssaidsld
THwuIn19veIn1itadenielining) 20 499 GATT 1994 1IN UIANNADAAADIVD
LININITANIMVDIANSFLUINIAUNING 14 V93 GATS

1951 14 994 GATS dvdninaeinisinnsandesnuiluudeituiuanas 20
983 GATT 1994 TngannsnisvesUseinaanndnagdoadidouls 2 Usenns Jeusemneaundn
fersteeniuimluazdosiigudlild awdidedevesesdnsgnssalluad US-Shrimp uazad
US-Gasoline Aa 1asnsegmeldveuivndosniiulvluoyunesilaeyunasmidusag
14 w9 GATS wazannsnisaenndasiudenlamuunihvestesniuialufe liilunisiden

UszhvRlasnanisuseldiimana wazldilunisdrdnnisdruinisedisouunr s (US

Gambling, 2005)'*!

v

X A oy v o
°UuLWaﬂ}lﬂ'ﬁa\iﬁaﬁiiﬂauﬂﬂaﬂﬂizﬂﬂ%ublu

L%

3.1.4.3.1 WMMIN13VRsEnsFaLEN g Unyal@
1IM31 14 (19) Va9 GATS w3ali
lngludsenisusn esdnsgnssalizuiiansantulsziauiiuinsnisinanegaigls
vaulntoenyiunatuluunsy 14 (1) ekl FansT 14 (10) MYUA .. WININITUUAD
o & | P a v . A v P
Anudnduson1sAunTefasssuduRvelseuIwU (public moral) niasnwiligeAdtuay
\SeUTpYENs13E (public order)

11951 14 (18) WUINITRIITUNTY 2 Tumeu TUABULIN BIANTANSTAYI

190 Appellate Body Report, ‘US Gambling’, WT/DS285/AB/R, para. 291.

“Article XIV of the GATS sets out the general exceptions from obligations under that Agreement in the
same manner as does Article XX of the GATT 1994. Both of these provisions affirm the right of Members to
pursue objectives identified in the paragraphs of these provisions even if ... Similar language is used in both
provisions... and the requirements set out in their respective chapeaux. Accordingly, like the Panel, we find
previous decisions under Article XX of the GATT 1994 relevant for our analysis under Article XIV of the GATS.”

191 Appellate Body Report, ‘US Gambling’, WT/DS285/AB/R, para. 292.

“Article XIV of the GATS, like Article XX of the GATT 1994, contemplates a “ two-tier analysis” of a
measure that a Member seeks to justify under that provision. A panel should first determine whether the
challenged measure falls within the scope of one of the paragraphs of Aticle XIV...Where the challenged measure
has been found to fall within one of the paragraphs of Article XIV, a panel should then consider whether that

measure satisfies the requirements of the chapeau of Article XIV.”
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AMENITTUNITNANTUITONNINARIATIVADUTININTAITANINANUNY NUY the Wire Act
QM"Y the Travel Act Wagnguang the IGBA lumasnsfidingusrasdifioduases
Fasssuduiuiuszrvunarinulideinuasuiieuiesarsisuevioll dunoudians
AMENIIUNTRSU TN MTeAReIadeIuInsA1sAenanIinusdu (necessary) M
MsAuAsesRasITsuRndeiefnunliTsamaiBsuiesansisarasluanumaneyes

11051 14 (o) wiselyd (US Gambling, 2005)'%

(1) 11935n15ANMAA YN TBAUTNQUTLEAIAVDIUTLNATNIBNNA DIN1539

AuAsIAasTINIURYUTT YWY

) {1 v

MnUSEAIALNDLIALATDIAASITUOUAVRIUTLB 1T

q q

N13HA158IU9TNTAIN N TR
othauviswieluidu esdnsgrssaifinrsandsil

(n) 1ilown Tnguszasd dunasnisal fiun uazusziinnsensnevasuinsnig
Anmazviauliiuisanugamunelunisfuasasfasssusufvasssvivy

psAnsgsTniumuAitadevesnunssunisiansandefinniiinguuneseiu
”;n;maﬂmﬂﬁgammﬁusuaam%’gam%mﬁ’cyzﬁaﬁuL‘ﬁavfjmﬂsaaﬁaﬁﬁsmé’uﬁﬁuawiwwul,t,az
SnwAuaEUSEUSeENs1TME (US Gambling, 2005)'* Tagamuznssun1snaIsandafinim
DNNTI891UAN1ABNTE (Congressional reports) LagAnasulyule (testimony) fiwans
T “SsutaansgosnilaUyaingvane the Wire Act nguuny the Travel Act uaz
ngMie the IGBA Tneilfngusrasdiiiotosusunisweniiu (money laundering) 84Ans
919911551 (organized crime) N15delng (fraud) Mswtfulunguienvunaznduauiifnns

Wiju (underage gambling and pathological gambling)” il nvRnevessguIanatsiniy

[ '
=

WnsN1INUYl AN oANATRIAASTTUIUATRIUTEY YUY Las/vTatesnyligaduaY

12 |bid., para. 294.

“In the first step of its analysis under this provision, the Panel examined whether the measures at
issue—the Wire Act, the Travel Act, and the IGBA—are "designed" to protect public morals and to maintain public
order. As a second step, the Panel determined whether these measures are "necessary" to protect public morals
or to maintain public order, within the meaning of Article XIV(a).”

3 Ibjd., para. 299.
“We therefore uphold the Panel's finding, in paragraph 6.487 of the Panel Report, that "the concerns
which the Wire Act, the Travel Act and the Illegal Gambling Business Act seek to address fall within the scope of

'public morals' and/or 'public order' under Article XIV(a).”
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SyuSesanssaznuluAUNgUIR 14 (18) (US Gambling, 2005)*

(@) UszwmagunBniinasidiademedlunisivun “Aasssudunvasuszyivuy
e IieanARDINUTTUULAZILAUVBIAMIAIVBIUITLINANY”

23ANTNSIALAUMBAUN TR TVBIANENTIUNTRTANTRTINM Faseydnis

'S [

TATIEVAIUNLIYAII “AasTTUTUATRIUTEYITU” WAADIINTTIURINITUTENGATIGN

Y
warAaNsnwlIFamIoiioUselosunndsnuniosd (US Gambling, 2005)* Tnsiilonives
= U N v o & Ky PV
AasssuduivesUszvvuanIadsunlasldnugpadowavaniun Yuediuladesi q
WU AMAINIGFIAN TRIUTTTH ATUTITU UAZAEAW A9t UTenAauIBnaIunsanInue
oulwnA1deunazn1siluldvesuuafndasssusuivesuszrivunisluoiawnves
UsenAnunuIEUULaEANAIYRIUsEMANY (US Gambling, 2004)'*

\ o 1 a 1% » . = 1% ) ) P

dIuA19 “ANuaIuLsEUesa1sNIe” (public order) WU UNITINYILIT
naUszlaviiugnuvesdny azviouliiuldanulovigaisisuziasnguiig osfnsgnssal
PuasAUznITUNIIRITNTainvldeSusetstaaundtieulvludwssan 5 Fewes

va | ¥ %

NTUUTENOUAUATI “ANasUISBUSaYENS 1Tl Tnelteessad 5 Uaygiin “doeniiu

o

v

= o X Y . aa A a = a
ANUAIULSEUTREANS15UEe18nTULA (may be invoked) lunsdiiinisaAnAuiinduass
LA TULIIBEIUNEIND (a genuine and sufficiently serious threat) siontislunausylevil

WugIuvesdeay (fundamental interests of society)” (US Gambling, 2005)** Feuszine

194 Appellate Body Report, ‘US Gambling’, WT/DS285/AB/R, para. 296.

“...The Panel then referred to Congressional reports and testimony establishing that "the government
of the United States consider[s] [that the Wire Act, the Travel Act, and the IGBA] were adopted to address
concerns such as those pertaining to money laundering, organized crime, fraud, underage gambling and
pathological gambling." On this basis, the Panel found that the three federal statutes are "measures that are
designed to 'protect public morals' and/or 'to maintain public order' within the meaning of Article XIV (a)”

195 Appellate Body Report, ‘US Gambling’, WT/DS285/AB/R, para. 296.

“ ... ;the Panel considers the term "public morals" denotes standards of right and wrong conduct
maintained by or on behalf of a community or nation...”

196 panel Report, ‘US Gambling’, WT/DS285/R (10 Nov. 2004), paras. 6.461.

“...the content of these concepts for Members can vary in time and space, depending upon a range of
factors, including prevailing social, cultural, ethical and religious values...Members should be given some scope to
define and apply for themselves the concepts of "public morals" and "public order" in their respective territories,
according to their own systems and scales of values.”

197 Appellate Body Report, ‘US Gambling’, WT/DS285/AB/R, para. 296.

“In its analysis under Article XIV(a), the Panel found that "the term 'public morals' denotes standards
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IS a

aunTnTnagRdacemelun1sMuun “Aasssudunvaalssenvu” eliasnndseiussuy

q

LaEIERUTBIANANTRIUTTINARY (US Gambling, 2004)'*

(2) 1asnsAnmaesiinusndy (Necessary) aneldunsn 14 (18) GATS
aeAnsanssalluaf US Gambling 3d9deuUseiiu ‘Aarudndu’ (necessity) Tu
1IN 14 (19) GATS Tagnanannisinauean “sudu” amunUgadesniiumaly 11

o

Junisfiansanlunianiigide (objective) MidosfigaualeneunangIu (US Gambling,
2005)'* aga19dieritadevetetdnsgnssailuad Korea - Various Measures on Beef 71l
NA5UIN5dUNININ5NTNTun18TduInsT 20 () vee GATT 1994 Tneldnseuiunisda

wmtinuazamalunisiiansandadeinneitas (US Gambling, 2005)"° e

(N) NVINEIZAUTFUIANENINAILYBENTFaLEMNV LW ANATR s T EvINIg
dapuidianud1Agyun (very important societal interests)

aIRnIansIaliumeiuANEnIsUNTRAITANTafinm (US Gambling, 2005)*** 91

of right and wrong conduct maintained by or on behalf of a community or nation." The Panel further found that
the definition of the term "order", read in conjunction with footnote 5 of the GATS, "suggests that 'public order'
refers to the preservation of the fundamental interests of a society, as reflected in public policy and law... See
also footnote 5 to Article XIV (a) "[tlhe public order exception may be invoked only where a genuine and
sufficiently serious threat is posed to one of the fundamental interests of society.”

198 panel Report, ‘US Gambling’, WT/DS285/R, para. 6.461.

“...Members should be given some scope to define and apply for themselves the concepts of "public
morals" and "public order" in their respective territories, according to their own systems and scales of values.”
1 Appellate Body Report, ‘US Gambling’, WT/DS285/AB/R, para. 304.

“ We note, at the outset, that the standard of "necessity" provided for in the general exceptions
provision is an objective standard. To be sure, a Member's characterization of a measure's objectives and of the
effectiveness of its regulatory approach—as evidenced, for example, by texts of statutes, legislative history, and
pronouncements of government agencies or officials—will be relevant in determining whether the measure is,
objectively, "necessary".”

130 Jbjd., para. 305.

“In Korea — Various Measures on Beef, the Appellate Body stated, in the context of Article XX(d) of the
GATT 1994, that whether a measure is "necessary" should be determined through "a process of weighing and
balancing a series of factors"...”

51 |bid., para. 323, 326.
Para 323 : “..In this regard, we note that the Panel: (i) found that the three federal statutes protect

(]

"very important societal interests"...
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HaUsElorlazAUAINLASUANMUANATOINUNY MUY the Wire Act nguang the Travel Act

(WeoWa1saunUsznauiunguuneseAuuassNineItas) wagngvuiy the Illegal Gambling

a

Business Act (ilofiansanusenaufunguunesefutadziifeade) Wliuadssloninig
Fipufidanuddayann suflanudnusazaudfgyluszaugegn (vital and important in
the highest degree) WuifgiumMsUnTesTinuarguninveayudronmdewnagun i
anAuAeinmuiiusingludidaduvesesdnsgnssalluaf EC-Asbestos (US Gambling,
2004)"*

(@) aasnrsAnmiidauinliinguszasdvasiguraauigawinuintuais
(contribute to the realization of the ends that they pursue)

asRnsavssaliiumeiuAnznssunIsiiatsandefinm (US Gambling, 2005)*** 91
wnsn1svesansgesniiiaudndulaenguuneg the Wire Act nguune the Travel Act
(Lﬁaﬁmimﬂizﬂauﬁ’uﬂgwmaszﬁwa%ﬁﬁm%a) kaenHyue the Illegal Gambling
Business Act (iileflansanusznoufiungunesefutaiziiiendos) druiliingussasdi
demneinduaie ngranefnanmnerdnniseniu esdnsensgIngsd n1sdelng N3
wiulunguieIwy N15Aanswy Nuue the Wire Act kagnguune the Travel Act 1
wumsliuinsmaniududenidlna lnefiingusrasdiifieatesiudeinadinan waxd
Usgansnnlunisadnvennaningnd drunguue the Illesal Gambling Business Act gl

Wun1saiueny nsienuatuayun1niIsiy M15In1g N1IAIUAN N15TRLE 138013

Para. 326 : “..Because the United States made its prima facie case of "necessity", and Antigua failed to
identify a reasonably available alternative measure, we conclude that the United States demonstrated that its
statutes are "necessary", and therefore justified, under paragraph (a) of Article XIV.”

152 panel Report, ‘US Gambling’, WT/DS285/R, para. 6.492

“On the basis of the foregoing, it is clear to us that the interests and values protected by the Wire Act,
the Travel Act (when read together with the relevant state laws) and the Illegal Gambling Business Act (when read
together with the relevant state laws) serve very important societal interests that can be characterized as "vital
and important in the highest degree" in a similar way to the characterization of the protection of human life and
health against a life-threatening health risk by the Appellate Body in EC - Asbestos”
153 Appellate Body Report, ‘US Gambling’, WT/DS285/AB/R, para 323, 326.

Para. 323 : “ .. In this regard, we note that the Panel: ... (iii) found that the three federal statutes
contribute to the realization of the ends that they pursue”

Para. 326 : “...Because the United States made its prima facie case of "necessity", and Antigua failed to
identify a reasonably available alternative measure, we conclude that the United States demonstrated that its

statutes are "necessary", and therefore justified, under paragraph (a) of Article XIV.”
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Dudwesiimimueriousdimesgsnanisniduiiianguue (illegal gambling business)

suugsfanmsniufiasliangrunessivuasy (M3endienuunasadszivgoanianisiiie)

]

[

VDIANTFOLUINT waznMUe the Illlegal Gambling Business Act fiUszansainlunisvdn

Jannanina1 (US Gambling, 2004)'*

() winsnrsvasansgawsnililaneliifianansenuiidunisadradadninda
N15A1529 19U 52N A (the restrictive impact of the measure on international

commerce)

2IANTENETANNTUI wlAnuENITUNITRITUTRRNIMITRAIUTaTesne 9

[
a A

aaralull Ao (1) Usua ausanis wasnisdnfieseninelsymavadganssunisniiudune
n19lna (the volume, speed and international reach of remote gambling transactions)
(2) MnaiiouliiilninevodgInTsufanan (the virtual anonymity of such transactions)
(3) nsilgvassareudiedeglunisiianliusnisnisntdudusienislng (low barriers to
entry in the context of the remote supply of gambling and betting services) waz(4)
amwané’amﬁéfaaag:l,wﬂaaﬂm wardoradiameunasiinaniiulfiintu (the isolated and
anonymous environment in which such gambling takes place) winsimseailudiud
ﬁaqﬁmsmLﬁumﬁfﬂﬁﬂmamwué’mﬁumiaﬁ’wﬁ’ﬂmﬂmsﬁwamgmwszﬁué’gmaﬂmm’jﬂ

auadu (US Gambling, 2005)"° ag13lsAif esAnsanssalndlaidadelimgnanse

134 panel Report, ‘US Gambling’, WT/DS285/R, para. 6.494.

“As for the extent to which the Wire Act, the Travel Act (when read together with the relevant state
laws) and the Illegal Gambling Business Act (when read together with the relevant state laws) contribute to the
realization of the ends pursued by those laws, we recall our finding above that these laws seek to address
concerns pertaining to money laundering, organized crime, fraud, underage gambling and pathological gambling.
Given that the Wire Act and the Travel Act prohibit the remote supply of gambling and betting services, which has
been associated with each of these concerns, these Acts must contribute, at least to some extent, to addressing
these concerns. Further, the Illegal Gambling Business Act prohibits conducting, financing, managing, supervising,
directing or owning all or part of an "illegal gambling business" which is defined as a gambling business which
violates the law of a state (or political subdivision) of the United States. We consider that the Illegal Gambling
Business Act must contribute, at least to some extent, to addressing these concerns.”

155 Appelallate Body Report, ‘US Gambling’, WT/DS285/AB/R, para. 323.

“...In this regard, we note that the Panel...included: (i) "the volume, speed and international reach of
remote gambling transactions" ; (ii) the "virtual anonymity of such transactions" ; (iii) "low barriers to entry in the
context of the remote supply of gambling and betting services" ; and the (iv) "isolated and anonymous

environment in which such gambling takes place". Thus, this analysis reveals that the Panel did not place much
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swazBeaiuiululssdutiudedndle

(9) anFgarniliflanasnismadenduiidanadesiuanunnas GATS 11
UIATAISANIN KI082UAAMUANAY GATS Ua8AIIUIATAISANIN wazaru1sald
115015 1A IUN19USERAUR

¢ 6 o a = a Y] 2 A A« Y
2aANTENETlUINIASN SRS susuiuInsnsmadendundululs lag
JEUIMWAVBINITUTEUTEUAINE1ILADINATUNNINANA AT VR INaUTELEYUNADINTT
Unoadadunisiiansanuuiugiureandnnisdeimdnuazaiina waznisiSeuiiiay
] ] P | Ay Y & =1
F¥NINNUINTNITA1 9 Nausaundesdselevunienuarideniste ludunsull
AMYNTTUNITRITUNTORNINALADINDITNI1 Wmsn1sAnmduninsnisn “dudu
(necessary)” #3alumenaduiiu wnsnsauddenndesiuunUygives WTO Wuwnasnis
ﬁaguiazmammama (reasonably availlable)” 5ol (US Gambling, 2005)**°

Aelddaulunngn 14 18) GATS U1msA153ziedn “daausndu” (necessary)

oA | & A A v Y] aa v & Y
W@L@J@lllllll’]miﬂqiﬂqﬂLﬁ@ﬂauma@@ﬂaaﬂﬂU WTO WN@H@EJ'NE@JL“GJ?*NN@ puLduNTdLNoU

Y

fennudlasiuduvesusianusemaaniBniiiusnsdily GATS liaisgnilesuuly

wmsnisagldilduninsnismadenifedegsaumaauna Wenuii 11nsn1suy q 1du

Y
i

wnsnsmiulliifiesluniamguimingu (merely theoretical in nature) na1fe N5

v

UszineaggniedlianunsauseAdala (non capable of taking it) vseldumnsnsiiasieanisy

WWuauAstiLAYsZImAaNITnTY ¢ (imposes an undue burden on that Member) 1 3

et

guassaluisasmlddneviselinnugenegraunnnisnaila wenanntuinsnisniaiendiie

=b

sgaumgaunadanduninsnisivilisemaggniesaunsaussaseauaudunses

Aoin1ImuingUivasireunns 14 (18) me (US Gambling, 2005)"

weight, in the circumstances of this case, on the restrictive trade impact of the three federal statutes...”
1561bid., para. 307.

“ A comparision between the challenged measure and possible alternatives should then be
undertaken, and the results of such comparison should be considered in the light of the importance of the
interests at issue. It is on the basis of this “ weighing and balancing” and comparison of measures, taking into

«

account the interests or values at stake, that a panel determines whether a measure is “ necessary” or,

alternatively, whether another, WTO-consistent measure is “reasonably available”.”
57 Jbid., para. 308.

“ The requirement, under Article 14 (a), that a measure be "necessary" —that is, that there be no
" reasonably available" , WTO-consistent alternative—reflects the shared understanding of Members that
substantive GATS obligations should not be deviated from lightly. An alternative measure may be found not to

be "reasonably available", however, where it is merely theoretical in nature, for instance, where the responding
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anunsaussaingussasdndesnslalllanihivesUsemerdgnieaiionasiigaideriaaisly
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Judusesigauinislduinsmsmadenidunisairidedrianinisadesningailed

191U (the universe of less trade-restrictive alternative measures) LLéjﬁﬁﬁaaﬁq"\]ﬁiﬂﬂ

cal v

fannsmslaaefianinsoussginguszsasdfifoanislsd anunnas wTo lalléfjsmnefiazaiis
SumouiunszuarlionvnlalumsseauRluassmaaundn (US Gambling, 2005)*>°
ynaagnssumsisandefinmiiuissmadniesiignideriasidludosiy
(prima facie) tdru1nsnrsfinamduuinsnisd “sudu” ludnwaeilndfuaunuie
“Snfugsnadelails” (indispensable) snnninarumane “Wunisatfuayusie” (making a
contribution to) u&? ntuAmzNIIIMIRiTsNTeRinmisresnadeuinnsnsign

TWudaduunnsnisfisnduniolinelduins 14 (18) GATS (US Gambling, 2005)'°

Member is not capable of taking it, or where the measure imposes an undue burden on that Member, such as
prohibitive costs or substantial technical difficulties. Moreover, a "reasonably available" alternative measure must
be a measure that would preserve for the responding Member its right to achieve its desired level of protection
with respect to the objective pursued under paragraph (a) of Article 14”.

158 Jbjid., para. 310.

“Rather, it is for a responding party to make a prima facie case that its measure is "necessary" by putting
forward evidence and arguments that enable a panel to assess the challenged measure in the light of the
relevant factors to be "weighed and balanced" in a given case. The responding party may, in so doing, point out
why alternative measures would not achieve the same objectives as the challenged measure, but it is under no
obligation to do so in order to establish, in the first instance, that its measure is "necessary"...”

%% Jbid., para. 309.

“... In particular, a responding party need not identify the universe of less trade-restrictive alternative
measures and then show that none of those measures achieves the desired objective. The WTO agreements do
not contemplate such an impracticable and, indeed, often impossible burden.”

160 1bid., para 310.

“Rather, it is for a responding party to make a prima facie case that its measure is "necessary" by putting

forward evidence and arguments that enable a panel to assess the challenged measure in the light of the

relevant factors to be "weighed and balanced" in a given case. The responding party may, in so doing, point out
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UseRUh na1nfe Wuuinsnisnusewmeaaudnaiuisalduinsnisaanainlalaglune i

why alternative measures would not achieve the same objectives as the challenged measure, but it is under no
obligation to do so in order to establish, in the first instance, that its measure is "necessary". If ...concludes that
the respondent has made a prima facie case that the challenged measure is "necessary"—that is, "significantly
closer to the pole of 'indispensable’ than to the opposite pole of simply 'making a contribution to' " - ... should
find that challenged measure "necessary" within the terms of Article XIV (a) of the GATS.”

161 |bid.,para. 311.

“If, however, the complaining party raises a WTO-consistent alternative measure that, in its view, the
responding party should have taken, the responding party will be required to demonstrate why its challenged
measure nevertheless remains "necessary” in the light of that alternative or, in other words, why the proposed
alternative is not, in fact, "reasonably available". If a responding party demonstrates that the alternative is not
"reasonably available", in the light of the interests or values being pursued and the party's desired level of
protection, it follows that the challenged measure must be "necessary" within the terms of Article XIV (a) of the
GATS.”

162 |bid., para. 317.

“ ... Engaging in consultations with Antigua, with a view to arriving at a negotiated settlement that
achieves the same objectives as the challenged United States' measures, was not an appropriate alternative for
the Panel to consider because consultations are by definition a process, the results of which are uncertain and

therefore not capable of comparison with the measures at issue in this case.”
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3.1.4.3.2 n1sUsAuldunsnIsinInvasansgausnidenadasivuniivesdosniunily
Tuannsn 14 wialyl

asfnsgusIaliasaIansydfvesuninlulunng 14 ves GATS fidnwazu

163 |bid., para. 283, 284.

Para. 283 : “..the United States, in responding to one of Antigua's claims under the GATS, identified
five "concemns associated with the remote supply of gambling [services]."These "concerns" relate to: (1) organized
crime ; (2) money laundering ; (3) fraud ; (4) risks to youth, including underage gambling ; and (5) public health. ”

Para. 284 : “In other words, four of the five interests mentioned by the Panel were plainly discussed or
referred to by the United States as part of its defence under Article XIV(a)...”

164 |bid., para. 326.

“...Because the United States made its prima facie case of "necessity", and Antigua failed to identify a
reasonably available alternative measure, we conclude that the United States demonstrated that its statutes are
"necessary”, and therefore justified, under paragraph (a) of Article XIV.”

165 |bid., para. 338.
“...we have found the Wire Act, the Travel Act, and the IGBA to fall within the scope of Article XIV(a).

Therefore, we must now review the Panel's examination under the chapeau”
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166 |bid., para. 339.

“...The focus of the chapeau, by its express terms, is on the application of a measure already found by
the Panel to be inconsistent with one of the obligations under the GATS but falling within one of the paragraphs
of Article XIV. By requiring that the measure be applied in a manner that does not to constitute "arbitrary" or
"unjustifiable" discrimination, or a "disguised restriction on trade in services", the chapeau serves to ensure that
Members' rights to avail themselves of exceptions are exercised reasonably, so as not to frustrate the rights
accorded other Members by the substantive rules of the GATS.”

167 |bid., para. 354.

“We observe, first, that none of the three federal statutes distinguishes, on its face, between domestic
and foreign service suppliers. We agree with the Panel that, in the context of facially neutral measures, there may
nevertheless be situations where the selective prosecution of persons rises to the level of discrimination...”

168 |bid., para.356.
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fau nstaduldngumane the Wire Act ngwiane The Travel Act wagnguang the
IGBA vesanizeuinlifidnunsdunisidenussdvd Sadulumuieuleiidmunliluumi
vostooniiurmlluinns) 14 ves GATS

(2) msvsAuldnguunenisudedinszndnedy (Interstate Horseracing Act) ¥4
anfgousniiidnwazilunisidenyssavhedrmanisuazlifivana dsliduluaiy
Reulviidvualdluunihvasdesniiunaluluuins 14 ves GATS

psdnsgussallifinnsantegvssalil 11 vesanigominuieatuditadeves
AnuznsTINsRsaNdefinmifinnsanfweuansteduldveangnunenisudeaiseming

33 (Interstate Horseracing Act - IHA) ¥@9an3gewsni (US Gambling, 2005)'7°

“In our view, the proper significance to be attached to isolated instances of enforcement, or lack
thereof, cannot be determined in the absence of evidence allowing such instances to be placed in their proper
context. Such evidence might include evidence on the overall number of suppliers, and on patterns of
enforcement, and on the reasons for particular instances of non-enforcemnet. Indeed, enforcement agencies may
refrain from prosecution in many instances for reasons unrelated to discriminatory intent and without
discriminatory effect.”

169 |bid., para. 357.

“ Faced with the limited evidence the parties put before it with respect to enforcement, the Panel
should rather have focused, as a matter of law, on the wording of the measures at issue. These measures, on
their face, do not discriminate between United States and foreign suppliers of remote gambling services. We
therefore reverse the Panel’s finding, in paragraph 6.589 of the Panel Report, that

... the United States has failed to demonstrate that the manner in which it enforced its
prohibition on the remote supply of gambling and betting services against TVG, Capital OTB and

Xpressbet.com is consistent with the requirements of the Chapeau.”

70 |bid., para. 361.
“We now turn to the United States' Article 11 claim relating to the chapeau. The Panel examined the

scope of application of the Interstate Horseracing Act ("IHA")...Thus, according to Antigua, the IHA, on its face,
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fiarsadefinmlildinisdaulminneundngiuresanigewsniedaiivned
ANUFUNUTAUNYNUBVRIANTFRLUTNTENINNYNUIE the IHA LazUInTNITANIN Wl
AuznssuNsRsandefimmindngiusdrsiiiaiisemagnsdllfidsdilunisfiansan us
msddasananilildvinliragnssunmsiansandefiwmliivihifayfiasananuduiug
5¥WI9NQME the HA uazansnsdunisvialungmang the Wire Act nuang the
Travel Act Lagnnuuny the IGBA nenundnguvesanisendnidsiiimidnllifsmeriay
asuansgousnlavinudlvgliuinisagludsemalvuinismsniudusenialnalunis
uash esdnsgussaldvhiiuseiutenandrswesanizeniniiiiaugnsunmsiionsande
fnmlsaziaglunisussifiuinguszasd (objective assessment) vasdaiiaazesanann (US
Gambling, 2005)'"

lngasy srnsanssaliliadeinansgousnianunsafigaulainngmuneg the Wire Act

noMue the Travel Act kazNWUNY the IGBA @9AnRBIRINNINT 14 (10) usilieauidula

authorizes domestic service suppliers, but not foreign service suppliers, to offer remote betting services in relation
to certain horse races. To this extent, in Antigua's view, the IHA "exempts" domestic service suppliers from the
prohibitions of the Wire Act, the Travel Act, and the IGBA”

" |bid., para. 363.

“... We have already referred to the discretion accorded to panels, as fact-finders, in the assessment of
the evidence.466 As the Appellate Body has observed on previous occasions, "not every error in the appreciation
of the evidence (although it may give rise to a question of law) may be characterized as a failure to make an
objective assessment of the facts.” ”

172 pppellate Body Report, ‘US Gambling’, WT/DS285/AB/R, para. 364.

“In our view, this aspect of the United States' appeal essentially challenges the Panel's failure to accord
sufficient weight to the evidence submitted by the United States with respect to the relationship under United
States law between the IHA and the measures at issue... The Panel found that the evidence provided by the
United States was not sufficiently persuasive to conclude that, as regards wagering on horseracing, the remote
supply of such services by domestic firms continues to be prohibitted notwithstanding the plain language of the

IHA. In this light, we are not persuaded that the Panel failed to make an objective assessment of the facts”
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Ibid., para. 372.

“Therefore, we modify the Panel’s conclusion in paragraph 7.2 (d) of the Panel Report. We find, instead,
that the United States has demonstrated that the Wire Act, the Travel Act, and the IGBA fall within the scope of
paragraph (a) of Article XIV, but that it has not shown, in the light of the IHA, that the prohibitions embodied in
these measures are applied to both foreign and domestic service suppliers of remote betting services for horse
racing. For this reason alone, we find that the United States has not established that these measures satisfy the
requirements of the chapeau. Here, too, we uphold the Panel, but only in part.”

7% https://www.wio.org/english/tratop_e/dispu_e/disp_settlement _cbt_e/c7s2pl e.htm (184 2 Fuil 18 ANLIAY

2562)
“...Even if adopted, the reports of panels and the Appellate Body are not binding precedents for other


https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c7s2p1_e.htm
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Tudnifidouinaueditadeluniduves GATS Aldfinisinnsaiusndives

Uszimasndniidianugniusgslsnunisdonniuvosussmaaundn sufansdi

UseInAasnBnsyyieanuIU3NIs LAY IR UALANFNARINLENANT W/120 f8 wazn1sfiansa

280815 W/120 LLazLmeqmﬁmﬁm’mq%’@;&ﬂﬁu%mﬁaamiammsﬁ’a@ﬂﬁuasmli

3.2.1.1 wwamnamsiaiiasiedegniuduenaisiaiunisfianununannisiinanuniy

disputes between the same parties on other matters or different parties on the same matter, even though the
same questions of WTO law might arise. As in other areas of international law, there is no rule of stare decisis in
WTO dispute settlement according to which previous rulings bind panels and the Appellate Body in subsequent
cases...”
" Ibid.

“...If the reasoning developed in the previous report in support of the interpretation given to a WTO
rule is persuasive from the perspective of the Panel or the Appellate Body in the Subsequent case, it is very likely
that the panel or the Appellate Body will repeat and follow it. This is also in line with a key objective of the
dispute settlement system which is to enhance the security and predictability of the multilateral trading system
(Article 3.2 of DSU)...”

176 Appellate Body Report, ‘Japan-Taxes on Alcoholic Beverages’, WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R,
page 14.

“ Adopted panel reports are an important part of the GATT acquis. They are often considered by

subsequent panels. They create legitimate expectations among WTO Members, and, therefore, should be taken

into account where they are relevant to any dispute.”
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AstenniuvesUssnalindln laun s1edaeg1am151900yn WU (the Draft Model
schedule) nnewaiiieatosdeanineuszsunguinsauuiauduiiugiu (the related
Note by the Chairman of the Group on Basic Telecommunications) kagLuINIIN1T
Inv1n191998K NI (the Scheduling Guidelines) (US Gambling, 2005)"" Iag 319670819
msteyntusaznemgiiedesiioanlneusssunguinsauuatuiugiu Huonans
fuuuvheeglunumsmsdavimsstornsi

AENTTUNITNASUTRANINIUAR Mexico - Telecom la3TiadyduuIniang

[ o

Javirasedenniuduiiasunisfinuniuuinst 32 veseudyginjauisuui lag
finnsaunasiian (source) 1o (content) wagn1TlUld (use) vosuuaImanITTAsi
ms1ederniu Indudiunilwemginisal (circumstance) v8ansdavinaunnas GATS
(US Gambling, 2008)!"® tiletheedurefisismsdaimnedoyniuiiieliianudaauuas
gnees (US Gambling, 2004)'"

TunsinuveulanstiuinMstiunsuuaulunnnsy 1:2 (@) vesrunnas GATS
augnssumsinsandefinvluafililditdeimelauwumisnisdariinsadeyniu 1

A g a & A o X i a A
fo3nduuIun (context) TugiuzauANaINToLONA1ININTUTZNINNUTENAGNITAT

7T \bid., paras 7.53-7.72, referring to the following supplementary documents : Draft Model Schedule of
Commitments on Basic Telecommunications, Informal Note by the Secretariat, Job No. 1131, 12.4.1995;
S/GBT/W2/Rev.1 Note for Scheduling Guidelines for the Scheduling of Specific Commitments under the General
Agreement on Trade in Services (GATS) adopted on 23.03.2001, 28.03.2001.

178 panel Report, “ Mexico — Measures Affecting Telecommunications Services” , World Trade Organization,
WT/DS204/R, 2 April 2004, para. 7.44.

“ .. we consider that the source, content and use of the Explanatory Note make it part of the
"circumstances” of the conclusion of the GATS, within the meaning of Article 32 of the Vienna Convention. We
may therefore properly have recourse to the Explanatory Note to confirm our understanding of the ordinary
meaning of Article I:2(a) of the GATS”

7 |bid., para. 7.58
“ .. We now seek confirmation of the meaning of the introductory heading in the light of ... the

(]

Scheduling Guidelines. We refer to these documents as the "supplementary documents".
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o

Aeatearunisiausdygyineldnns 31 253a 2 veseydynniaisuun nieidu
lonansfinesiiisds (taken into account) Saufulufuuiunlugtusduniuanasiivhis
sgninUszmadudnluntendmssuulrvseAvaluntenaslunistsruldausdyyini
11951 31 2530 3 lunsdlil Angnssunisinsandefinmfinnsanunasiian (source) o
(content) wazn15t ULy (use) vesuuImInIsdaiinissdeyniuindunizuinda
(circumstance) ¥84N153ANAINANGY GATS AeluaunaeueuIng 32 veeudya

n3a38uu1Y (US Gambling, 2004)'%°

3.2.1.2 M3uinsrszRumdidnmseiindilunisudnmsiteganeldnisuinisnisdissRu
LLazmia'qL‘Euﬁgwms‘?iﬁu‘lﬁﬁdnﬁu ilefiansananuenans W/120

puinanluluund 2 uumsmsdaimansdegnifu a.a. 2001 Sualtaduiu
mdeyniuresssmamndnilddariitundsnnfuiifimsusesuamenmsdaiinss
Toyniu A.A. 2001 uazazliiinadounds undmsuad China-Electronic Payment System
Fedulddavindeynitusioanvn atuufly dmivarvuinisnisiu iletudl 14 nuaniug
A.A. 2002 wazdeudulddudfostensdnssefudeiinm Wetuil 11 nuaiug aa. 2011

IS Qo 1

Al udaunnitiuInianisdavimsesdeyniiu adul a.a. 1993 wavadul a.a. 2001 4

Wavaselulawnnenaniu Weawsatula.a. 2001 THANUN5Ea199a U 9TUwNLY 1ae
v o < & A Y % v & X A
wwIn1e atdul 2001 L TUNSWALYATINABIVBILUINIINTINTINNT 19T N AUT L UULND

[y

YASN19n159nvinlasusedluatuwsn (Cantore)'®!

gu W lwidedsnisseyaiviusng
WaEd1vIUINSL Y ‘1?13@Lmemmﬁ@ﬁm’ﬁwﬁa@ﬂﬁuaﬁuﬂ A.A. 1993 wazatul A.A. 2001
smaﬁfumguiﬁﬂszLwﬂam%ﬂfﬁ'ﬂLLUqmmu%mmazmmu?misiaammzwmsé?a%mm
nskAnAuA AT UIN1INaNe (5% CPC) mudirvualiluenans W/120 sy

lum® China - Electronic Payment Services (China — Electronic Payment

Services)'® (FapnugnIsUNITRIITUTRANIMTAITABiUN 16 NSNYIAN A.A. 2012

180 |bid., para. 7.44.

“...In any case, we consider that the source, content and use of the Explanatory Note make it part of
the "circumstances" of the conclusion of the GATS, within the meaning of Article 32 of the Vienna Convention...”
8lCarlo Maria Cantore, ‘“The Prudential Carve-Out for Financial Services — Rationale and Practice in the GATS and
Preferential Trade Agreements’, Cambridge University Press, page 74.

“In 2001, a second version of the Scheduling Guidelines was issued that confirmed the approach
adopted in the first one”

182 panel Report, ‘China — Certain Measures Affecting Electronic Payment Services’, WT/DS413/R, 16 July 2012.
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ada o aa o = o & a Y a P & v a ~
warAnliiANitaduieagaiduamenssuniIsiatsutefinam) dussiiudofininy
ANENTTUNITRANT e nAedladedn Judmniusenislvusnisdnsdisetuias
LAT9918URNTT192 18 UTENI1945UIANT (Payment Cards and Interbank Payment Card
Networks) ¥isaly
ansgasnfeaseuinuinsnisveuiinansenudanistiuInsUntiseRumay
A ) ° a ' Aa v v Yy v a ! Ay
\seUeUnsTsERusEnIesuIn1g Nulalviderniull meldanviuinisdes 7 (O)@) “nns
UINITNITTITLRULAZNITAIRUNIUA (ALl payment and money transmission services)
Wy Unsasan Unseisanise Uaswde wWamunie kasludekusuinis (5oude onans
nsudwagn13dseesn)” (China — Electronic Payment Services)'®
UBUATIINTUITNINSTInTayTuaznistrseRudmivgsnssudnstseRuegnely
a 1 a a = 1 o I 4:4'
ANUIUSNI5898 14 Y99NIANUINAISUINITNINITHUYEY CPC Faludnduinaniznssunig
frsandefinimaziinnsanmudend ndwesEnigeluinidnavivinisaenategaigle
ANU1U5N15808 (A) AMNENTSUNISRANTUIVORNINAISSUAIENITILATIENANVIUSNNSE0Y
(14) Y8INIARUINAITUINITNNNTRUALATINANAS GATS Feanv1uinisgesienanilulagn
seyluasedanniuYesdy nsizaiviuinisdesiilvsgasideniianiziigliunisusnig

ninUgydiasnstnseRuauvefininil (China — Electronic Payment Services)'®

NWUIIPHIVIVOIY LRNIEEI191UTN1IN1en158Y 7 U Tugduuunisliiuinig ns

anegsna (guuuunstiuinisi 1 : asliusnismalng)

8bid., para. 7.63.

“The United States claims that, in sector 7.8, under the heading "Banking and Other Financial Services"
of its GATS Schedule, China undertook market access and national treatment commitments with respect to
subsector (d), which reads "[a]ll payment and money transmission services, including credit, charge and debit
cards, travellers cheques and bankers draft (including import and export settlement)" (subsector (d)). According to
the United States, subsector (d) includes the electronic payment services supplied in connection with "credit,
charge and debit cards", and other payment card transactions”
8lbid., para. 7.70.

“ China submits that, because clearing and settlement services for payment card transactions are
encompassed by subsector (xiv) of the Annex, it is unnecessary for the Panel to examine the United States'
assertion that those services are encompassed by subsector (d). According to China, the Panel should begin with

an analysis of subsector (xiv) of the Annex — a subsector not listed in China's Schedule — because this subsector

offers the more specific description of the clearing and settlement services at issue...”
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A1UUSN1515 9419

U3n15¢0Y

dadninn1sidignana

daannavanuseAunLdes

AUBIA

7. ANSUSNISNINNISHU

9. NMSUSNITSUIASHAY
A15USNNSNINISHUDY
(anuUNSUsEAUNULAY

nannsne)

(@) N1SUSAITNISE5Y
Ruuaznsasduiaun
WU URSLASAR URsY1Sa
n3sn Tnsedn e
Auns wazludadietu
5UIANS (SIUDY LONANS

AU AT N1SEI9DN)

1) laignitu Vuwinsddwieluil
- NMTIAMUAZNIT DU TAULNA
NNMNTRY warnsUsEINa
Toyaniensfunazeonduasi
Rendososlvuiniamenis
Fudu 9

- MshmUSnw msidu
FINane Warnsu3nsiEsudu 9
Memsituvesianssueund
losgyliluanuusnisdes (1)
849 (1A) TIUDINTO19B Y
WATILAATAR (credit
reference and analysis) N9
Weuaglvauugdilunisamu
waznasanedle (investment
and portfolio research and
advice) NslAL UL
ATOUATDININIT Wazn1sUsy
lassainseeAnsuaznagns (on
acquisition and on corporate
restructuring and strategy)
(The People’s Republic of
Chinas Schedule of Specifc

Commitments)'®

1) liid93170 (none)

185 The People’s Republic of Chinas Schedule of Specifc Commitments, GATS/SC/135, 15 February 2002, Sector 7

(B) (d), Limitations on market access

“(1) Unbound except for the following:

- Provision and transfer of financial information, and financial data processing and related

software by suppliers of other financial services;
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A1UUSN1515 9419 dadninn1sidignana daannavanuseAunLdes

U3n15¢0Y AUBIA

2)...
3)...

M5 3 Joynnuz e 191ve3Ty mwizavIwsnsnmsdu 7 7 lugduuums 1Husms

o ‘3’ N Y a A Y a
msiadagsne (gUuyums usmsa 1: msliysnmsnelna)

arvusmsinmluadiiieafunisusnisnistisydunididnnsednddmsu
ﬁqiﬂiimﬁmﬂ?ﬁs@unﬂﬂismw (electronic payment services for all types of payment
card transactions) AazATINAITRANTANTORNIMIANITUNE191UTNST 7 (D)@) Tagldands
NUTEWNARNITNALLTUNTITOA191UINN15119814915 (regardless of the labels used by the
parties to refer to them (China — Electronic Payment Services)'®® FIMUENTIUNT
finsandefnvluaddldfiasaneumneaunisssuavesdesmiiisadesiiszy il
Usnsluanuudnisges () wazfionsanudun saufsdrudseneuduvesmsdonniiuiy
WAEAIIUANDY GATS ANANUINAIVIUINITNINITHRUVDY GATS LLazﬁwqmﬁﬂlé’ﬁﬁ]ﬁmﬂ

[

Wmanguag IngUseasAvaenIunnas GATS wazadunnad WTO wazAselditiasunis
AANUAULIATT 32 VBIRUAYYINTAIEUUN (China — Electronic Payment Services)'®'
ANNLAT 31 WiseydyyInTeleuun AugnssuNsisandeiinmlansiaaey

ANnuvaelagUnisssunivesdoedliiettesiusviuunistiuinisg 1 luuTunkagniy

- Advisory, intermediation and other auxiliary financial services on all activities listed in
subparagraphs (a) through (k), including credit reference and analysis, investment and portfolio

research and advice, advice on acquisitions and on corporate restructuring and strategy.”
18panel Report, ‘China-Certain Measures Affecting Electronoic Payment Services’, WT/DS413/R, para. 7.37.

“ ... the services at issue are therefore electronic payment services for all types of payment card
transactions. These are the services the Panel must focus on, regardless of the labels used by the parties to refer
to them...”

87 |bid., para. 7.74

“...Therefore, we will first determine the ordinary meaning of relevant terms used to describe the
services contained in subsector (d). We shall then turn to the context, which includes, inter alia, other elements
of China's Schedule, the GATS itself, the GATS Annex on Financial Services... Finally, we shall consider the object
and purpose of the GATS and the WTO Agreement. As indicated above, we may turn to supplementary means of

interpretation pursuant to Article 32 of the Vienna Convention as appropriate.”
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WmuneuagIngUszainvreinnuanad GATS wazA11unnas WTO (China — Electronic
Payment Services)'®®

ANENTIUNITRSANTRTin MR ssideyniureduluaiviuinisgey 7 (D)H)
YINTNVBHNAY GATS 1 “n3U3n1eNstsrRunagnsasiuiann (AUl payment and
money transmission services) 1@y Unsiasan Snswsanida Snsadn Waiums wazluds
F18RUsIANST (53D LenasMdagnITdIeen)” MUNYUNNITAAIINAINNIATT 31
wiseudyIngedsuunT Inewiidenniuvesiuldsey “n1sunisnistiseRuuaznis
dvhuiuianun suds Thsiasin Thsvfanida wasthsadn” mnefviweumadogniy
AseUAguAINIsUIMsTsIduse “nsudnsnistiseiuuasnsasinuiu” sauds g3nssy
N13915¢RUmMeUnsAsAn Unsy1ianisa wazdnsiadn laegliuinisn1sdnselumig
Sidnmsedndlfiutlavesnsusnisil (China — Electronic Payment Services)\

n13U3N13NsEseRumeBidnnseiindilugudnarsvesginssudnsnisdissidu
fanua uazvInUsmannIsuinist gnssufliannsafietu nsuinisnistrseiudy
ANUNNNELAgUNATITNAYBINITUINITITERULAENSAILEY Aeldanuiusnisdes (7)
‘U@ﬂmiﬁﬁaqgﬂﬁu%ﬁu (China — Electronic Payment Services)*°

Usen1susn Msuinsnsthsziiudidnnsedndiisadesiunsusmssiuganssud
ReafutnsdrseRuiignandunisuagsiiunsleuiusewinssanduiidisulussnssuie

JANTHALEIUIBAINALAIN A1I1N15USASTISERUEWBENnselndTaduanununelag

'8 Panel Report, ‘China-Certain Measures Affecting Electronoic Payment Services’, WT/DS413/R,
para. 7.520

“Pursuant to Article 31 of the Vienna Convention, the Panel will examine the ordinary
meaning of the text of the relevant mode 1 entry in its context and in the light of the object and
purpose of the GATS and the WTO Agreement.”

'8 |bid., para. 18 :

“China’'s commitments pertain to "all payment and money transmission services,
including credit, charge and debit cards," indicating that the scope of the commitment covers any
service that is essential to "payment and money transmission" including "credit, charge, and debit
cards" payment transactions. EPS suppliers are at the heart of this service.”

bid., para. 19.

“EPS are at the center of all payment card transactions and without these services the

transactions could not occur. EPS fall within the ordinary meaning of payment and money

transmission services, within item (d) of China's Schedule....”
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Unfisssunvesddn “nsusnismstisydunasmsaaiuitu” esmndulszanmiaves
MsUSNSHanaTTaLA (China — Electronic Payment Services)"’!

Uszn1sildns #1971 “n15uU3n13n158153unasn1sdaiuiu” Wunisuinisd
Wasuluansegeiszylidaudsludenniuin “sufs Thsiesin dnsvdanidn uazdngia

a

n” n13919defidaudindiaenndeaiuni1sgausuiinisuInisn1se1se iun1g
diannsetindiludruniwesgsnssunistrszdumednsinsin Unsvsanisa Tnsale way
Un3n138153RuUsznndy wazmnUsrannnisusniswanil gsnssudnsdisziunliaunse
a &£ va . . : 192
WAAULA (China — Electronic Payment Services)

fou1 ANENITUNITRINTUNTOTRINIMIARTIRd0UAIIUSNNTE0eN 14 YaenIANWIN
U3N1371UN15RU (Annex on Financial Services) U83A11UANAY GATS U3IN9IL8NE15NN3
FrszRuluanvivinisges (@) lumssdeyniuresdu wu dnstrsziu Tladunsnddunis
N15:3U (financial assets) AuANNMINEYDIATITUAIVIUTNSERE 14 VBINIANUIN ALY
§3n35UNINURTuardrseRungtesiumsldionarsmeansRuimnualiluaiuiuinis
goy () voansetenniuresiuliliaseuaguiivarvivinsdee 14 Tuaranuan Lile
HITUIVYILAITT “AITUINITNIITITERULALNTAIRIUNMUA 7 §INTTUNNYITRIAUNIS

a v o A o a = o PR o a & 1 =i v

UsNsinUaynasdsedudalnisletnstrseRuilunsulalssanimansauniglaais

)193 & <

U3N19898 (/) (China — Electronic Payment Services)'*® @4t USUNANUAIANUINATIL

! |bid., para 20.

“First, EPS involve the services through which transactions involving payment cards are
processed and through which transfers of funds between institutions participating in the
transactions are managed and facilitated. EPS clearly fall within the ordinary meaning of

"payment and money transmission services" as one type of "all" such services.”
92 |bid., para. 21.

“Second, the phrase "all payment and money transmission services" is modified with an
illustrative list that explicitly provides that it "includel[s] credit, charge and debit cards." This
explicit reference is in line with the recognition that EPS are integral to the processing of credit,
charge, debit and other payment card-based electronic payment transactions, and without these
services, payment card transactions could not occur....”

193 Panel Report ‘China - Certain Measures Affecting Electronic Payment Services’, WT/DS413/R, para. 7.169.

“In our examination of subsector (xiv) of the Annex, we found that payment instruments

listed in subsector (d) of China's Schedule, such as payment cards, are not "financial assets"

within the meaning of that term as it is used in subsector (xiv) of the Annex. Therefore, in our
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ANaY GATS 1RgiunsuInsmnstuidienalaudsaniladevesnnznssunisiiansande
finmladtarviuinisdes (#) vesn1snesdeyniuvesiulasiunisuinisidnduse
NTTUIUNITHALAINANYIVBITINTTUNANIYTRT¥1928U (Chinag — Electronic

Payment Services)'**

v |

[ [ ¥ £ v Al 1 « ) dl ¥ £

LWINNTIAIIMIS19TeRNY atul a.a. 2001 seydn “Wuidnlaintennituns
WignanauaztayniunanUssAvadserufurluldiansusanviusnisvsea1viuinis
| = i = a Ao Y y A 40
goefsrylilunisne uwilunatensdl n1susnsniidnuwae “dan1s” 38 “g1uleAY
azA3N” WANITUINIIBU 9 wseligrtesiunsyulunisaintsaiarsanlaindegniely
(input) MsuimsAlaseylilunise dadu mnUsemaaandnyszasavideyniulviunneig
nSelduszasyniv) dmsunsusnishlidnvagegniglunisusnisnseyluniss (input)
ﬁaﬂisuﬁlﬂaﬁiﬁﬁwaﬁgﬂﬁu (China — Electronic Payment Services)'*
TUMTAATIEININNINTT 32 WiBUAYINTAILUWT ALENTINNITRAITUTOTIN Y

1%

Tupddlienans w/120 Wugasudulunisiorsanamsisdeynituvesiu desimundseian
waztiiennneldiade “0 nrsusnissurrisuaznisitiuiy (endunisussiuseuay
ndnning)” Selfszyidomiladroadeiuiuenans W/120 wu vaneiay dose fiseylily
Wto “n15U3N13sUIAITLAaTNSEUY (BnunsUsEAUSY)” Yeuenas W/120 Fsanun
Usnnsdes 7 (§)R) vosenans W/120 81sde n1susnnsnistisyiiunaznnsaedu dau
dooAdulumsndennituvesiuiiin “simfaiasiasin nsvisaniin uaztasiadn 1ia
Aunis wazludigeiiusuiais” Waudaaulidinisuinissenanldgissiusainy
AEAINKANITAIRIULAETINTTUNTTITERY WU ’unsiURstseiu (Fregradu Unsiashin

wazUnsindn) N15U3N15N1sTTERukarNsdadulmnegaigluaiviuinisdes 7 () @)

view, the clearing and settlement of transactions involving the use of the payment instruments
listed in subsectors (d) of China's Schedule are not covered under subsector (xiv) of the Annex. In
our view, having regard to the broad phrase "[aJll payment and money transmission services",
clearing and settlement services concerning transactions using payment cards are properly
classified under subsector (d)...”
1% Para. 7.170.

“Hence, our analysis of the context provided by the GATS Annex on Financial Services
does not contradict our finding that subsector (d) of China's Schedule encompasses the services
that are essential to the processing and completion of transactions using payment cards.”

1% |bid., para. 8.
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(China- Certain Measure Affecting Electronic Payment Services)' failu n15u3n13013
o a a a =3 1 4 a 1 L al v v .
Frsziudidnnseiindisegnieldainiuinisdes 7 (D)@) vesnissdeyniuiu (China-

Certain Measure Affecting Electronic Payment Services)*’

3.2.2 Us:Lﬁuﬁuﬁnm’i’maaﬂssmﬂam%niw,'%'aan'lsl,%’qgjmmﬂ
Tupf Mexico ~Telecom in@lnlagniuiusnsdinisidngaainveadndlnluansn
U3nsinsauunan meldsuuuumsliuinigd 1 Taedindlnseyludeyniunsidhgnainin
“Lifidedidn uud unmdyyradenleasenitsemadonduduniafiniulasang
T0eUTENTAFSuduUmuIINNsENTANLIALLarTuds” lupfdina1niussduiiiendes
futusnsdinadngmana dail
A131 “lasainduaud” ladsingluA1ifiadenf Mexico-Telecom Tng
ﬂmzﬂiimmiﬁmimﬁaﬁwmiéfﬁaWimﬂﬁi’fagjﬂﬂ’waﬂL‘ﬁﬂé‘?ﬂﬂmsié’ﬂMMﬂmﬁﬂﬂdﬁw
N19AIUINTS Lﬁﬂ%Iﬂ@ﬂﬁuﬁ'a]zﬁawszaf@mwﬁar;gﬂﬁuiuL‘%'aw%mﬂmsﬂuu’mumﬂé’mmw
16 (ﬂ’]iLGi’hgjma’m) (China- Certain Measure Affecting Electronic Payment Services)'*®
$inglnszylilumsne routing requirement Tutenansensdeildszylilutenniuiiiufinves
msdeayniuseavvesdndlnivihunsdigaaindmsunistiuinisivseuuauuuuly

flassneduvetnues (wazwdgbiuinisilaseiaduvesnuies Aaglius nislaliiAundn

% Ppanel Report ( Addendum) , ‘ China- Certain Measure Affecting Electronic Payment Services’
WT/DS413/R/Add.1, 16 July 2012, page C-4, para. 13.

“...W/120 appears to have been the starting point for China's Schedule, which sets out its categories
and entries, under the heading of "B. Banking and Other Financial Services (excluding insurance and securities)", by
using similar entries, including numbering and letters, as those contained in the "Banking and other Financial
Services (EXCL. insurance)" section of W/120. Importantly, subsector 7(B)(d) of W/120 only refers to "all payment
and money transmission services", such that China's inclusion of the additional words "including credit, charge and
debit cards, travellers cheques and bankers drafts" clarifies that services which facilitate the transmission of
money and payment transactions, such as through the use of payment cards (i.e. credit and debit cards), fall
within subsector 7B(d) in China's Schedule. ”

Y7 |bid., para. 14.

“...electronic payment services" ...are correctly classifiable under subsector 7B(d) of

China's Schedule.”
8lbid., para. 2.22.

“ Mexico has undertaken specific commitments for telecommunications services under Articles XVI

(Market Access)...”
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Ysunaveslassrefgliuinislasueygngilinuusen Telefonos de Mexico, S.A. de
V. viousin waiin Fadudliuinsidavsuiifesifiorlunmsesadermunuazteuly
n1stiusnisuatenisdmsunisinsmislnasenitelsemaundadndln (termination of
international call in Mexico) wagaziinataduldiugliuinismneiliuinissening
Findlnfunaiadsszmat) uieyyinnisdigaaiadmiuuinisinseauuiauiuud
Tasstnofuvesmuies uaggliunisarunsaliuinnslaliiAuninuiunavedlassdien

2N

A
Y
Tusnslasueuynliian (over leased capacity) fiuussnvendndlnilasuduuniu (@ah
& a v @ & X (5 [Y] [ a v I .
ABUSYN waldln) Malduediunisinnsdyyradenlusdeyalulaseiig (routing the
traffic) (China- Certain Measure Affecting Electronic Payment Services)'*® fiatiu iin@ln
Jagniuwaniznisliusnisinsauuinuwuuiilassireurenues (a facilities - basis)
Wity (nunneyal wirdla, 2551)°%
o 2 a v = Y v o Y 1 Y a o
aundin@lnlasyyReulunisiignanlutenniunisidignainuasiena1senaden
dindlnlevindenniudindnliiunsdigaaindmsunisliusnisinsauuaunuulad
lasstneluvewmuies (wazudibivinisilassieiluvesmuies wafauisalius nislall
Aunivsunavedaseiengiiuinislisveyginlnegild) Reuludainaniadunisdiie
Funugliusnisneglupnunnenng 16 : 2 a1 GATS Judn@lnanunsadeduldunsnis
aananle esannlaszuReululindrlumsideynituveswmuivususnidofinsiUas

a va 174 v

2191577 n1sMndlnldaruisavszavanudenniunisldde 2.2 veq

Y

v

wnansdddlaglisuseiuliinuisnivadindadudliuinmsnelvgmuanuvinevede
2.2 vasana138198eladnlviinisiveudelasesvreiugiiusnisinsauuinuiiug1uves
ansgawsni dmsunisuinisuuuilassineduvesnuies aneldsnsnazviouduny
(Mexico — Telecoms)™!

U O aa o o v Y a aa = aa ? ay ¥  ag va
At 35N159RLduN1Ns IR UINslae suilaresaneds (aadndlnvudlvi

msliuinsifiuniitsunamedassneiigiiusnmslasveyaalianld) neludndln dua

% |bid., para. 7.91.
20 punmgyatd wiedla, “madeudelassnelvsaueslngldsmazvieusunuiungmnenisiuinsseninsseme”,
enfinusvangn sy lfemansuminge, augdfamans amnsalimingnds, w.ea. 2551, i 64.
201 panel Report, ‘Mexico-Telecom’, WT/DS204/R, para. 7.216.

“ .. Therefore, we find that Mexico has failed to fulfil its commitments under Section 2.2(b) of the
Reference Paper by failing to ensure that a major supplier in terms of Section 2.2 of the Reference Paper provides
interconnection to United States basic telecom suppliers of the services at issue on a facilities basis under cost-

oriented rates.”
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GATS

\9931nAR US Gambling 1uadusninansundesniiuimluluEesnisaiusang

[

Aau189ANTaNsIalluAR Argentina — Financial Services (a3AnsanssaliiA1IdadulioTudn

1%
¥ o

14 Wwwieu A.f. 2016 ) dudisfuamenssunisiansandenmiiiugiiunns 14 ves
GATS I muadesniiumluliussmaaundnisdesusedvAanmuiusnsdiitvualinny
AUANAUANWUZIFULABIAUNINTY 20 VO3 GATT ﬁaamwﬂ’ma}’“@ué’uﬁw%mawszwm
audnitagdfiunisle q Wleussainguszasaiiimunlilueyuinsidng q vesdeeniiu
7l uliUsemeaundnenauseAviliaenndesiuiusnsdduvesainunnas GATS
(Argentina — Financial Services)*” LAN1ATA1TUDIUTEWAGLITNALHDIADAAADIAU
Seulvlunns 14 Tneundyd@lunns 16 103 GATS waza1nsn 20 Ued GATT flaseans
LLazLﬁfam”[,uaymmqLLazwﬁﬂﬁﬁé’wmﬁqﬁ’u fail Wannignssunsinnsundefininuay
oadnsgnssaideldlduninienisitdadedesniiuinluniunins 20 ves GATT ile

U52naun1539988n1509AUTI U8 NI UNlUAINNIASY 14 989 GATS lagu1nsN15U8

292 panel Report, ‘Mexico- Telecom’, WT/DS204/R, para. 7.85.

“...This element of the routing restriction means, therefore, that supply of the service by means of one
of the categories (over leased capacity) within Mexico is prohibited, and is subject to a zero quota in the sense of
Article XVI:2(a), (b) and (c)”
203Appettate Body Report, ‘Argentina-Measures Relating to Trade in Goods and Services’, WT/DS453/AB/R, 14
April 2016, para.6.113.

“Furthermore, the GATS sets out general exceptions and security exceptions from obligations under
that Agreement in the same manner as does the GATT 1994. In particular, both Article XIV of the GATS and Article
XX of the GATT 1994 affirm the right of Members to pursue various regulatory objectives identified in the
paragraphs of these provisions even if, in doing so, Members act inconsistently with obligations set out in other

provisions of the respective Agreements.”
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UssinmaunBniisrsdosniiuiiluagdeaditouls 2 Ussms (two-tier test) dsil
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AUIAIATBANINT 14 Va9 GATS w3alyl uay
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w84 GATS v30ll (Argentina - Financial Services, 2015 nanafe wmsnisaedlailunis
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WeuAealaainuingi 20 (10) GATT 31AIUNUNEVOIAIIT “AasTsudunveslssyvivu”
MNeiia 11nsgIuveInIsnIETignuasindeinuliludruvsesy lnoillenvesfasssudun
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gndie TausITY 9385550 UazAuAmeeau dwudadunsivussinaaundndunseau
Yoty Aassudunvesuseyvu aunuAdauEnteluvaetdu lngUsemealgnias
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Aasssudunvaslszrivuiinaiduluaussuuuasseaunsvinuevessirse i Tnaiuug
A13ladeAA China-Publications and Audiovisual Products (China-Measures Affecting
Trading Rights and Distribution Services for Certain Publications and Audiovisual

entertainment Products)®® wagmaf EC-Seal Products (FC — Seal Products)’® Sus®4

2% panel Report, ‘Argentina - Financial Services’, WT/DS453/R, para. 7.586

"The analogy between the two provisions led the Appellate Body in US - Gambling to use in its
examination of Article XIV of the GATS the same 'two-tier analysis' already used in relation to Article XX of the
GATT 1994. Thus, Article XIV of the GATS provides for an analysis in two stages: (i) first, the Panel must determine
whether the measure falls within the scope of one of the subparagraphs of Article XIV of the GATS; and (ii) after
having found that the measure at issue is justified under one of the subparagraphs of Article XIV of the GATS, the
Panel must examine whether this measure satisfies the requirements laid down in the introductory clause or
chapeau of Article XIV of the GATS."
25 Appellate Body Report, ‘ China-Measures Affecting Trading Rights and Distribution Services for Certain
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a o (%

99ANTaNSIAIlUAR China-Publications and Audiovisual Products (HA35iadeLile

Y a =

o a [y =3 v [y a o a
UM 21 SUNAU A.A. 2009) LHAUAIBNUANSNTIUNITNANTUIVENNIN VIUILUININNITAAINY

o aa w

AN “AasTTuduRvesUsze1vu” (public morals) Mnaina3tadelua® US Gambling ¢iail -

(%
a ¥ o ¥

ulFUImIN1591T9N19n15A LA lRIIN15ATIVED UL DN VIFUANUNINUNIUTELAN

% a A v = = o

Tnsusemnsguraiududgua wu donnseu dualanviauian dedudinides wazn

43

a 14

AeunsINIuduaimieTmusssy (cultural products) Tngd@uA1ddinasduan
melulssmeedosiunalnmsnmageuienidiedestunisnounsaudmeanss i
emnildmansenuldidefasssusuivesszanvuluiu (China-Measures Affecting
Trading Rights and Distribution Services for Certain Publications and Audiovisual
entertainment Productsy?" Tasangnssumsfissandefinvluadiliindsemenssuns
farsandefininluad US Gambling fiinnumin “Aasssudufivesuszeivu” 3muneds
1AsgIUTasNUsENg Afignuasindeinulimiefonausslovivosdinumiend om
YosuAnveLAarUsTIMAINIno awanAaiuluuiaz g aaouaz a1 G?Tuagjﬁ’uf]ﬂ%’wm
9 YU AMAINIFIAN AMANTITAUTITU AMAINIDTUTITU LATANAINIAIEUT UTeine
auBnadsiluddenveuiwanas Usulduuife ‘Aasssudufvesuszarvw’ Tuorawn

UTEINARAULDY MUTEUULAEIEAUAMAIYDIUSEINARY (Chinag — Publications and

Publications and Audiovisual entertainment Products’, WT/DS363/AB/R, 21 December 2009.

26 pppellate Body Report, ‘European Communities — Measures Prohibiting the Importation and Marketing of Seal
Products’, WT/DS400/AB/R, WT/DS401/AB/R, 22 May 2014.

27 Appellate Body Report, ‘China-Measures Affecting Trading Rights and Distribution Services for

Certain Publications and Audiovisual entertainment Products’, WT/DS363/AB/R, para. 231
“...According to China, it regulates these goods through a content review mechanism, for
both imported and domestic goods, that operates to prevent the dissemination of cultural goods

with a content that has a negative impact on public morals in China...”
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Audiovisual Products, 2009)°*® asAnsanssaliiadeinuniivedissa 5.1 vesiizanstunis
aeeIRdnuluandn arshinaudinisldansle 9 vedulunisesnngnisnismias
1A5UNI9ANATOINUUNINYBIITIA 5.1 MINNYAINEIFBAATEITUAIINANGY WTO (China
— publications and Audiovisual Products, 2009)%%° Ffusa1ea2113 %ugﬂ@ﬂﬂ%aﬂﬁ
wspauandliiuldinmsnsfeiunmaiduaznmsdmiededsianivesiuaenndeaiu
Soulunuannsn 20 vesAuAnas GATT JsaziFonininisldansluniseanngnianisé
#0AARBINUAIINANAY WTO (China-Measures Affecting Trading Rights and Distribution
)210

Services for Certain Publications and Audiovisual entertainment Products

wuReniuiuesdnsavssalluaf EC- Seal Products (EC — Seal Prodlucts)* (3l

'
LY =)

AITiade WeTui 22 nuniau A.A. 2014) peAnTanssallaiatsanein “iWedunses” lng
WudnaunuelagUnfivesdiin “duases” saudenisundes (defend) waznisansnun
(guard) TsuannN1sUIunsedunsie 1ulan (Shield) annnislaufunsevinde Wunis

atuayu (support) N15%38 (assist) N13¥nwlivasnsie (keep safe) N13Qua (take care)

| v % 1

Judu uauiaUsemegiednein ssauaudssioaianninvesdninn eadesiunisa

28panel Report, ‘China-Publications and Audiovisual Products’, WT/DS363/R, , para. 7.759 ; see also, Appellate
Body Report, ‘China-Publications and Audiovisual Products’, WT/DS363/AB/R, para. 231.
“... The panel in US - Gambling, in an interpretation not questioned by the Appellate Body, found

that "the term 'public morals' denotes standards of right and wrong conduct maintained by or on behalf of a
community or nation". The panel went on to note that "the content of these concepts for Members can vary in
time and space, depending upon a range of factors, including prevailing social, cultural, ethical and religious
values. The panel... should be given some scope to define and apply for themselves the concepts of 'public
morals' ... in their respective territories, according to their own systems and scales of values."
299 1bid., para. 230.

“All of the above suggests to us that the introductory clause of paragraph 5.1 should be
interpreted as follows. Any exercise of China's right to regulate trade will be protected under the
introductory clause of paragraph 5.1 only if it is consistent with the WTO Agreement....”

210 Appellate Body Report, ‘China-Publications and Audiovisual Products’, WT/DS363/AB/R, para.
233.

“Successful justification of these provisions, however, requires China to have
demonstrated that they comply with the requirements of Article XX of the GATT 1994 and,
therefore, constitute the exercise of its right to regulate trade in a manner consistent with the

WTO Agreement”.
211 pppellate Body Report, ‘European Communities — Measures Prohibiting the Importation and Marketing of Seal

Products’, WT/DS400AB/R, WT/DS401/AB/R, 22 May 2014.
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o aa v (3

Products)’*? a4fnsanssailaonadiliadeveesAnsgnasalluaf US Gambling 7191 Useing
aunBnesimuavaulakarySulduulAnvesiasTsdunATa U TE I TUA LT EUUKAY TEAY
AuAIURIRULS (EC — Seal Products)™? HUseinaau1Tne19fimunszAun1sAuATeos
AasssudunveslsEyIvuLanAsiud mTuteinan1sfasssunaaieadaiy vIensinde
Mkgewaauauinniannameglsuiidednanifasssufedivaiannmuuniiazaiannimn

v & I Y = Y = ] o a - v Y s ¢
vosdniUssianduivilouiu waslisyiunnuidssioaiafn niiseAuneiu osAnsgnsseal

= =

frsauniflddnduiannmelslagdesdinmsnmadsifuiiefunsesdasssudufves
Uszs1susag (EC — Seal Products)?™® #sil asAnsgussnidafiudrsfuamenssunis
MTUTEANINITINUIEAAVRIUINTNIT EU Seal Regime aonnaafuuntayefAuing,
20 (10) Yo4AUANAS GATT 1994 (EC — Seal Products)’"®

luad EC-Seal Products annmglsdldsuinduasdorisduduuaninde

WIMIN15 EU Seal Regime tllasandanvianafasssudunvesananglsulusesaiannin

212 pppellate Body Report, ‘EC-Seal Products’, WT/DS400/AB/R, WT/DSA01/AB/R, para. 5.196

“...Canada argues that the Panel, upon proper consideration of the evidence, should have concluded
that the animal welfare risks associated with seal hunts are not any higher than the animal welfare risks
associated with slaughterhouses and other terrestrial wildlife hunts, such as deer hunts, in the European Union. In
the absence of a higher risk associated with seal hunts, Canada asserts that the European Union cannot justify its
measure on public moral grounds...”
23 |bid., para. 5.199

“ ... referred to the reasoning developed by the panel in US - Gambling that the content of public
morals can be characterized by a degree of variation, and that, for this reason, Members should be given some
scope to define and apply for themselves the concept of public morals according to their own systems and
scales of values...”
2% |bid., para. 5.200

“..Members may set different levels of protection even when responding to similar interests of moral
concern. Even if Canada were correct that the European Union has the same moral concerns regarding seal
welfare and the welfare of other animals, and must recognize the same level of animal welfare risk in seal hunts
as it does in its slaughterhouses and terrestrial wildlife hunts, we do not consider that the European Union was
required by Article XX(a), as Canada suggests, to address such public moral concerns in the same way.”
lbid, para. 5.201.

“ ... Accordingly, we find that the Panel did not err in concluding that the objective of the EU Seal
Regime falls within the scope of Article XX(a) of the GATT 1994.”
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(the Basic Regulation) 989 EU Seal Regime wudﬁammmaanﬁ@mmmmqﬂismﬁ 3
Uszn1 Usznasusn ﬂ'J’liJ’i?’]Lﬂu‘ﬁl‘\]%ﬁﬂﬁﬂgLﬂmsﬁLﬁﬂﬁﬁULL@J’JﬁﬂumaWﬂﬂ?&iuﬂﬁﬂ”lw&lqiiﬂ
Dusundeduiieatu (erfununded 5,6, 7, 8, 10, 15 uay 21) Uszni1sfians Fovadu
Fananuansiedernafeifuatasnmuesuanti (e15ununded 1,4,5, 10 ay 11)
Usgnisiiany anudndulunsinulifaanmasvgiauasnausslovinisdiauvesunnd
ydalunisdiuuain uazdvuadeulodmiudosniiu IC Exception Faniiu MRM
Exception wazdoaniiy Travelers Exception 3u (@13unundedt 16 uaz 17) (FEUROPEAN
COMMUNITIES — MEASURES PROHIBITING THE

IMPORTATION AND MARKETING OF SEAL PRODUCTS )*'®

AMNENTTUATTNANTUTeRNIMIARTIadeUU T2 IRNITENTI9UIMTA1S EU Seal
Regime Tngunasnisfananilaazuduanyjygivesiganiglsudonisdodududain
wuataluanam Eﬂ,ﬁ U (Declaration of the European Parliament on Banning Seal
Products in the European Union) Tuda.a. 2006 Tagluasununvesuiayaninalaans
fan1sd159danuin ﬁLLmﬁﬂué’mﬁauﬁLLﬂuauﬁhmwﬁﬁma%gﬂaaﬂwﬁqaaﬂﬁumzﬁ IS
aRvseIanen Mndernuenfununvesufygfnauanddiduianudenlossening
Jausananiiu a¥annInvewuan (EUROPEAN COMMUNITIES — MEASURES
PROHIBITING THE

IMPORTATION AND MARKETING OF SEAL PRODUCTS )?Y was92t@uUa o

216 panel Report, ‘EC-Seal Products’, WT/DSA00/R, WT/DS401/R, paras. 7.387.

“Based on our review of the preamble, the Basic Regulation appears to address three
main considerations: first, the need to harmonize the regulations on seal products within the EU
internal market (recitals 5, 6, 7, 8, 10, 15, 21); second, concerns about seal welfare issues (recitals
1, 4,5, 10, 11); and, third, the need to preserve the economic and social interests of Inuit
communities engaged in seal hunting and to define the conditions for IC, MRM, and Travellers

exceptions (recitals 16 and 17).”
27 bid., para. 7.391.

“The initiative to introduce a measure governing trade in seal products in the European
Union originates in the 2006 "Declaration of the European Parliament on banning seal products in

the European Union" (Parliament Declaration). In its preamble, the Parliament Declaration
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FRUDNANTUMNAATTIN (EUROPEAN COMMUNITIES — MEASURES PROHIBITING THE

IMPORTATION AND MARKETING OF SEAL PRODUCTS y***

29ANTPNTTUTUTUAILITEAUANENTTUNTRITUITORN NI TNU ARV
1199A1T EU Seal Regime agﬂwﬂﬁmaummmﬁ 20 (18) V2IANUANAY GATT 1994 (EC —
Seal Products)**

Faagiituledn Wefiansuninunsnsininiiaudenleaduinguivasdves
Useneaundninesnsyifunsesfassusufivesszunvu viel asveuliduldanidom

& o

moUszad Auaain1sal TnuazUsziiniseninwewnasnsinm wasdunisuanliii
= v o = v o Sa 1 a o
fadeinafasssudufivesussvvuniegasdludiny
(2) numensAAUIIAsSANINIAuINTu (Necessary) n1elduins 14 (1a)
1135991581 NNMINTANMADAAF BN UBYNINT g8Vt N IUTlUALLA S
14 (18) Y99 GATS ¥3oly @13150HIITUIINUUINIAITAAIINUINGY 20 YD GATT 9
UseinaaangnaeiasfigainunnsnisvesUsemeaaundnlasenuuuniiieUndesfasssusud
AINUTUNVRININTT 20 (18) B89 GATT wazuinsnistudaudndu lngunnaaeuniny

o < . v o = [ | & o w | &
JuTu (Necessity Test) v0au1a5A15 AeAlsdadung q Ae Aud1AyveInmAInTD

references inter alia an observation that a certain proportion of seals hunted may have been
skinned while still conscious...a list of points contained in the preamble suggest a connection
between the Declaration and seal welfare...”
28 |bid., para. 7.395

“we observe that the Commission Proposal describes public concerns as relating to
"ethical" considerations.”
219 panel Report, ‘EC-Seal Products’, WT/DS400/R, WT/DS401/R, para 7.405.

“We found that the legislative history of the measure suggests a link between the

public concerns on seal welfare and an ethical or moral consideration....”
220 pppellate Body Report, ‘EC-Seal Products’, WT/DS400/AB/R, WT/DS401/AB/R, para. 5.201.

“...we find that the Panel did not err in concluding that the objective of the EU Seal Regime falls within
the scope of Article XX(a) of the GATT 1994.”
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998 WeRia1sanIunsnsaainaluuinsnisnindulunisundesaudmseusslovd
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a a

UsemAauBnlaegealiused@nsnn (Useadsauams wungissuna, 2558)%

saiuldainuuaA3deduvesesrinsgnssalluaf Brazil - Retreaded Tyres (Brazil
— Retreaded Tyres, 20077 (psAnsgnssaiiiditads ilofuil 3 fuaiau .. 2007) 9
Wiueiuaugnssunsiiasandeiivininismuidideudndunenisduaseadinnie
qUN MR dnd nI0NY (Brazil — Retreaded Tyres, 2007)°% LagAMENTTUNT
NI1TUITONNINO 19D ILUINIIAINAA Dominican Republic — Import and Sale of
Cigarettes 1nszuruntsdaihninuazdnmatiadesis q aedosfinnsundeiianinsg
madeniiaenndosiuanunnas WIO unndminsmsinmuiels wieiduninsnisd
aziinmnumnas WTO Yosninmnsnmsinim dsansamaldinussinaanndnazianldls
RYAUNAFANNS (Brazil-Retreaded Tyres, 2007)°*

wilssuiUssmagnsdlallfonTugvssaiutedidln uasiudeatuasdnsgyssal

lumd Korea — Various Measures on Beef (Korea — Various Measures on Beef, 2000)**

21 Ysreddsaiams loungassana, “dofarsanluiFeseudiiu (Necessity Test) meldumdyafanms XX @o)d) ves
mnuanawiluindienSaaninsuaznisi a.a. 19947, InerdinusvdngnsiimansuSyumdaudin, auzdfmans
UMINYABFTIUANERS, W.A. 2558, Uil 169.

222 pppellate Body Report, ‘Brazil - Measures Affecting Imports of Retreaded Tyres’, WT/DS332/AB/R, 3 December
2007.

22 |bid., para. 212.

“...we uphold the Panel's finding, ...that the Import Ban can be considered "necessary to protect human,
animal or plant life or health."
22%panel Report, ‘Brazil-Retreaded Tyres’, WT/DS332/R, para. 7.150.

“As stated by the Appellate Body in Dominican Republic-iImport and Sale of Cigarettes, the weighing
and balancing process of the factors that we have considered above should inform the determination of whether
a WTO-consistent alternative measure, or a less WTO-inconsistent measure, which the Member concerned could
reasonably be expected to employ, is available”

25 pppellate Body Report, ‘ Korea- Measures Affecting Imports of Fresh, Chilled and Frozen Beef’
WT/DS161/AB/R, WT/DS169/AB/R, 11 December 2000.
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ANNANTU AILATZUIUNTTIUINUNLAZERE (weighing and balancing) Tuussatladen
Neates laun anudiAyveslselevtaisisaersonuaringruiensedotsfuyaning
Undes nsnnesnisiidiuviliingUseasanyaingiindulaasse uasnansenuveenguang

wazUaUIAuUMNITUNINMIBN1Tds00n (Korea — Various Measures on Beef, 2000)%%

1
v

(2.1) dassfngatosnunishasiziausndu

A1IT998U99 GATT wag WTO JuuIn19n15Na1su1u1asni1snsndulae

oY

Y 1 [

nsrvIuMstahvtinuazdng Al

(2.1.1) w1a3n1sANINTVUNaduasaslsslevunisdenunsinanudrdguan (very

important societal interests)

¥
I A

gennudrdgiegilomainsnisinimianudfysen1sussamananussine

Y

AlFIRINIINE1I8NHEYINN NN 9 Tudesniiuannuining Bsiieseniseeusuindiany

o & Ay & = = LY 4
uduinneseaniuuninsnsuiduiasesiinlunisisauly

a o

lumf Argentina - Financial Services (aeAnsgnssailiAniladuiieiun 14

0o aa w a

WWIEU A.A. 2016) DIANTENTTNNTIAITATEVRIAMENTTUNTRA ST RN VTN TAN

[
I Y

e 6 wmsnisfianudnfuiieUseiunisuseAtiniunguunensely Inefianswn
ANNdIAYRBNITUTIRUETTngUsTadd Taussnunisiasizianudnduvesinsnistuy
Uruudsemageslalainisgnssalunetisla (Argentina — Financial Services)”’

AMENITUNIHAIsTeRin mluafillaazuin “nsundesssuunmduasnisiauganuinig

226 |bid, para. 164.

“In sum, determination of whether a measure, which is not “ indispensable” , may nevertheless be
“ necessary” within the contemplation of Article XX (d), involves in every case a process of weighing and
balancing a series of factors which prominently include the contribution made by the compliance measure to the
enforcement of the law or regulation at issue, the importance of the common interests or values protected by
that law or regulation, and the accompanying impact of the law or regulation on imports or exports.”
22T ppellate Body Report, Argentina — Financial Services, WT/DS453/AB/R, para. 6.221.

“..we note that, in analysing whether the six measures are "necessary" to secure
compliance, the Panel first considered the importance of the objectives pursued...The way in
which the Panel structured its "necessity" analysis with respect to these six measures has not

been appealed....”
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seRTRAA1uA 19T Ui (harmful tax practices) (OECD.org)??® wagnrsweniduidu

[l

Toguszasd nauselevinienmuaidAygandmivensiaudul” (Argentina - Financial

q

Services, 2015)%%° TagAnNIIUNISRINTUNTONN N YDEINATN

“Uilulszmela 4 msdafunmSiduunadisiduvesmelfifeiulaimiheny
AN 9 UBITTUATNITUINITVRITTUIAAN 9 ansaliuinmisunnaledls nsundesniBves
A dunsUsiuANegT0RvRINTRUANS 1S MEYeIUTHNA TINTRTTUULATYRILAY ST UL
N353 AMAEBIINULINIUsERTAGUA BT useTaudddmsuyssmamidaiamn
L.Wiwﬁﬂﬁqzyl,ﬁEJm'iL‘Eumﬁ’]immmLma'qmqmiﬁuﬁﬁmmﬁﬂﬁ’ﬁyﬁiamiﬂ’wmmwgﬁwag
n1sandunisulevieniglulssine vneae Lifideasdeasdinisusivlsunisveandud
AnudAyludugaReIfuiunTUsIUUTINNITaNauAELEanEa kagn13nenI1s3gse
Uszonanseninauseinalasd1usue1siauAuinae (Argentina — Financial Services,

2015

(2.1.2) wrnsnasfidruinlidnguszasanygmuiafiaduldase (Contribution of the

measure to the objective)

1 a

A15RTUIIUIRTASTAINYN TR Usrasandanunenadulaase Wundslu

q 9

1%
a

TadudAgnuinuniansanlunssuiunsdadivtniasaana 891195n1309na1Ia1150A
LﬁmmaiumiUiiqi’quizmﬂ%’mWﬂsja:udﬂwiamiﬁﬁmmﬁwmmmﬁéﬁﬂa'nL“f]ummmﬁﬁ
19U wazu1msn1sNUsemaandnidanldiieundesuseleviaisisuzliddeelidiu

nobiAanalasgruaudaluiuiiviuledld wazuinsnisiidwinliussangussasdlaaseiu

228 (footnote original) The expression “harmful tax practices” covers tax evasion, avoidance and fraud.
229 panel Report, Argentina — Financial Services, WT/DS453/R, para. 7.682.

“...the protection of its tax system and the fight against harmful tax practices and money laundering are
objectives, interests or value of utmost importance for Argentina.””
20 panel Report, Argentina — Financial Services, WT/DS453/R, para. 7.681.

“In any country, tax collection is an indispensable source of revenue to ensure the functioning of the
State and the Various government services to citizens. Protection of the national tax base guarantees the viability
of a country’s public finances and, by extension, its economy and financial system. The risks posed by harmful
tax practices are even more important for developing countries because they deprive their public finances of
financial resources vital to promoting their economic development and implementing their domestic policies.
Lastly, there can be no doubt that combating money laundering, which fits in with the fight against drug trafficking

and terrorism, is a priority for the international community and thus also for Argentina.”
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93An3gn53alluAf Korea - Various Measures on Beef §1489A2101UY B
AznssuNIsRnIsandefinmiisuiissuunisduanideuuguuiuitu w naifidnng
naenafuilanesnauniviarsfundsininesniagsiaiet uarsruunisdanide

LuURWINYIBanlon1avesiulefivsaonalweiloiinssenan Isaignnitiny

\eTinanludsemagatlsnangenin (Korea — Various Measures on Beef, 2000

peAnsensTaldulugIuINNUATIRAUINIzandWINARLE AN EINURNEIN LR

Wehiuelagida1uan augnssunsiasandeiinmnuitssuunisavanidaiuugauiu

'
o

anlontawavandsdrgianidelivasninavsvisiladissemainluiileingn

L =

elulseina asdnsanssalgauiudalaudawaunivainssuunisamuanilowuuguuiugag

'
a vaay

=~ Y] ] N a ! & a
muAuLazdwvenislesiunisussAvindelnaneunlagvia agislsianu szuunisuan

o w |

& ] I3 ~ :1' 2 = a1 | A a
Lu@LLUU@JGUU’]ULUULWENLﬂia\'illaﬁu(iﬂslnﬂaﬂaﬂqﬂmuaﬂqﬂﬁymaﬂqiaﬁLll@?]'e]ﬂﬂaﬁll']ﬁlﬂ']i

wdadunlaiidusssy (Korea — Various Measures on Beef, 2000)%

a Y [

wenanl ANITdEvet03ANTENsIalluAR Brazil- Retreaded Tyres (89AN@N530
3

o [y

SuAY A.A.2007) WiuRae (Brazil — Retreaded Tyres, 2007)% fu

21 pppellate Body Report, ‘Korea-Various Measures on beef’, WT/DS161/AB/R, WT/DS169/AB/R, para. 158.

“...It recognized that the system was established at a time when acts of
misrepresentation of origin were widespread in the beef sector. It also acknowledged that the
dual retail system "does appear to reduce the opportunities and thus the temptations for
butchers to misrepresent [less expensive] foreign beef for [more expensive] domestic beef "....”
#2 |pid., para. 178.

“..we assume that in effect Korea intended to reduce considerably the number of cases
of fraud occurring with respect to the origin of beef sold by retailers. The Panel did find that the
dual retail system "does appear to reduce the opportunities and thus the temptations for
butchers to misrepresent foreign beef for domestic beef". And we accept Korea's argument that
the dual retail system facilitates control and permits combatting fraudulent practices ex ante.
Nevertheless, it must be noted that the dual retail system is only an instrument to achieve a

significant reduction of violations of the Unfair Competition Act.”
Z3pppellate Body Report, ‘Brazil- Measures Affecting Imports of Retreaded Tyres’, WT/DS161/AB/R,
WT/DS169/AB/R, para. 153.
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2 v & | a | Ny v
WusIgfenIngnaIvnssunaeneng1slulssmainisaenaneeildudineludsemennn
Ju SnueiiEsunuaINIzanaaInnIsiaenanesiilduduienduuldaudunsai
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a4 da X A A . 234
ANULFLINNAYUIINANTALANY WNLFDUAMNINGS (Brazil — Retreaded Tyres, 2007)
99ANTENEIUILANINTUILANUNITIANITVOIUBANF WU NI 19T TTUED way
LUININITATAURAENITAITALIINLFOUAUNINAIUNAAN I IATIAI8 FIRINR DU
N3N I13dIuiInaeu (National Council for the Environment of the Ministry of the

Environment %158 Conselho Nacional do Meio Ambiente ~CONAMA) ‘1'71| 258/1999 ay

“ ...Having said that, it does not appear to us erroneous to conclude, on the basis of the hypotheses
made, tested, and accepted by the Panel, that fewer waste tyres will be generated with the Import Ban than
otherwise.”

ZAbid.

“ ... the Panel was of the view that the Import Ban would lead to imported retreaded tyres being
replaced with retreaded tyres made from local casings, or with new tyres that are retreadable. As concerns new
tyres, the Panel observed, and we agree, that retreaded tyres "have by definition a shorter lifespan than new
tyres" and that, accordingly, the Import Ban "may lead to a reduction in the total number of waste tyres because
imported retreaded tyres may be substituted for by new tyres which have a longer lifespan.” The Panel also
agreed that Brazil has taken a series of measures to facilitate the access of domestic retreaders to good-quality
used tyres, and that new tyres sold in Brazil are high-quality tyres that comply with international standards and
have the potential to be retreaded. The Panel's conclusion with which we agree was that, "if the domestic
retreading industry retreads more domestic used tyres, the overall number of waste tyres will be reduced by
giving a second life to some used tyres, which otherwise would have become waste immediately after their first
and only life.". For these reasons, the Panel found that a reduction of waste tyres would result from the Import
Ban and that, therefore, the Import Ban would contribute to reducing exposure to the risks associated with the

accumulation of waste tyres...”
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atduunlulud a.a. 2002 Faladadulvguannelulsemanazgundiensluadinisfidnensi
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Laau@mmwmwlmsul”ﬂmamqﬂaa@m TnesAuRranuasiu e 19ludiAULaENdnes
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¥

N1 lwgnsienann 5 1 endlvd 4 du uesnisladuayulvigvdenang19u1iusiande

d‘ v v 4’( 7 1 b 2R-V] v v d‘
nangefittuainislulsemanndulaegrasnansenislusemalasueniiuainming
Matedmsvensildudinelulsemenyiniy dely msn1s CONAMA lnatvayuuay
donndaeuNagNsTasuI@alunisandiuing1nlduda unsnsivitliienisuasuudasi
& a wa a ] ) o .
gagulunisuseAthuasnginssuvesindenanenanisludsewme wagdinseyindu q (Brazil
— Retreaded Tyres, 2007)* 83AN3NSIATUAUAIAINAINULAUYDIAULNTIUAS
NTUNTDRNIN I WAL LAITNUIULINLABIT N TILUD N5t aduunnsnig
fldviliingUszasaniyamunelunisananudssiifievuainmsasauesnlduaiingule

939 (Brazil — Retreaded Tyres, 2007)**°

(2.1.3) nansznuiiilunisadredadnnnnanisAiseninelseme (The restrictive impact
of the measure on international commerce)
119151 20 Y949 GATT Wuuasinsvuatssniuliusswmaauirdnaiuisald
Av 1w P | a A 1 oA o &
1IATNISNTARDNUSNTHVDIAINUANAY GATT kANIATNISANINILDDINTAMUINTUAY
11997 20 U89 GATT nsali azdasiiansanlusesnisdsduldnneliianansenunidunis

A519993N0ARBNNTANTENINNUTENALNLB LN

25 |bid., para. 154.
“ ... For its part, CONAMA Resolution 258/ 1999, as amended in 2002,.. by forcing

manufacturers and importers of new tyres to collect and dispose of waste tyres at a ratio of five
waste tyres for every four new tyres. This measure also encourages Brazilian retreaders to retread
more domestic used tyres by exempting domestic retreaders from disposal obligations as long as
they process tyres consumed within Brazil. Thus, the CONAMA scheme provides additional
support for and is consistent with the design of Brazil's strategy for reducing the number of waste
tyres...this comprehensive regulatory scheme is apt to induce sustainable changes in the practices

and behaviour of the domestic retreaders, as well as other actors...”
26 |bid., para. 155.

“..we agree with the Panel's reasoning suggesting that fewer waste tyres will be generated with the
Import Ban in place. In addition, Brazil has developed and implemented a comprehensive strategy to deal with
waste tyres...the Import Ban is likely to bring a material contribution to the achievement of its objective of

reducing the exposure to risks arising from the accumulation of waste tyres”
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NANTUNINNINTNITUULANYULN “1TU mumﬂiﬂﬂgium’;m%%amm Thailand -
Cigarette (Thailand - Restrictions on Importation of and Internal Taxes on Cigarettes,

1990)%" (AZNIIUNITNATANTVORNINFNFULDIUN 7 WarAn1eu A.A. 1990 Faunuziuds

I
v a 1 Y

Lifin1sdnsesfAnsgnssalniuainuanas WTO) udadtdndunaudans WTO udafillali
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ansdpulunsinsananudnivvesnasnsfisnanudesniiurily
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W3 UlRenau w.ea. 2509 11n31 27 Wdenndeniuuingy 20 (8) ves GATT (Thailand

)238

- Restrictions on Importation of and Internal Taxes on Cigarettes, 1990 LWSNY

meldngrunesananfmuamulliglednudaiugeigu sueiau Tuer endn e1du vse
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grguinunlunsedseantuuensnrerdns viuudldsuayynanesuanIedmtnau
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Tiuamsiymsvedlvefidunmsynuiafivillaesguialnewintu waslinsundiyriiieas 3
AT Juawal a.e. 1966 WU Tuyiela.m. 1968-70 U A.A. 1976 wazl A.A. 1980
(Thailand - Restrictions on Importation of and Internal Taxes on Cigarettes, 1990)**
v ¥ = A o w o v = ' = v 9 ] Y}

Aatiy Fadalumsiiianisiidiyunsainaslsema Gelssnalnglaldunsnisdenanatu

[y

nnUszinandseanyrsandaszmalng msidanisindrddidnvasidunsadisdediiase

27 Panel Report, ‘Thailand - Restrictions on Importation of and Internal Taxes on Cigarettes’, (DS10/R-375/200),
1990.
28 |bid., para. 27

“The quantitative restrictions on the importation of cigarettes maintained by Thailand under Section 27
of its Tobacco Act of 1966 ...are not justified by ... Article XX(b)...”
2|bid., para. 6.

“Under Section 27 of the Tobacco Act, 1966, the importation or exportation of tobacco seeds, tobacco
plants, tobacco leaves, plug tobacco, shredded tobacco and tobacco is prohibited except by licence of the
Director-General of the Excise Department or a competent officer authorized by him. Section 4 of the said Act
defines tobacco as "cigarettes, cigars, other tobacco rolled for smoking, prepared shredded tobacco including
chewing tobacco". Licences have only been granted to the Thai Tobacco Monopoly, which hasimported cigarettes

on only three occasionssince 1966, namely in 1968-70, 1976 and 1980.”
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Tuaf China-Publications and Audiovisual Products E]ﬂﬁﬂi@i/lﬁiﬂjl,ﬁuﬁ’mﬁu
AuznsIuNsRATandefinmlunisiansunansenududuni1sirin (China-Measures
Affecting Trading Rights and Distribution Services for Certain Publications and
Audiovisual entertainment Products)*® tagfiansaauuingi 41 vesdeteiuiiglede
Asfiant (Publications Regulation) 11m37 27 vesdetisfuindelantiauian (Audiovisual
Products Regulation) A./. 2001 Lagu1031 8 Yosnginagin1sundlaniauian
(Audiovisual Products Importation Rule) dudunasfidisvesdulunisudadsosdnstinngi
Wasiunisnseaeuionlneruiitaznsisedeivssdnsam wazesdnsiinaawnse
SnwnsveantumvesnNE1dn (keep to a minimum way any delays) lumstdnile

fs9dauLlavnaurle (China — Publications and Audiovisual Products, 2009)°**

a a

1 o A A o Y a v aa & £% [ A v dou
E]EJ’NIiﬂG] LflaulleVlﬂ?ﬂﬂ@l%U’iUﬂWNﬁWﬁIUﬂ?imi')’*i]ﬁEJ‘ULUE]%'W]ENLUUUi‘HVWliﬁ

o9

Dudrveawinu wazunlyganenuliliusenniamulasssnfvndrdusfiierdendu

o

Ly L%

unUaandunissianisdidndueensunn
ANZNIIUNITRIITUTORININNUITRoUlvluwkLIIuYe93g (China’s State plan)
wagRoulunsAmuneIfnskasyAnaiinunzay (suitable organization and personnel
requirement) lunsauiuanu Juansenusudunssinanisnisaseninalsematiosnin
P e v A v aAov I~ v 1 5 aa  a 3 =3 =3 ¥ |
Reulviliamzusenispdudiveaintulidanlunnsivaey eaAnsanssaliaiuaiedn
N15UTEIUVDIAENTTUNITANINTUITORNIMALITUNANTEN U U UN1TINFNVDILINTANS
vasuldladunisivuaniseNnsevinlaiiestans1d (unsustainable) Twnau wetdun1sed

Juamrsaanilunisle (surmountable) (China-Measures Affecting Trading Rights and

20 Appellate Body Report, ‘China-Publications and Audiovisual Products’, WT/DS363/AB/R, para. 311.
“ For all these reasons, we find that the Panel did not err in taking into account the restrictive
effect...”

281 panel Report, ‘China-Publications and Audiovisual Products’, WT/DS363/R, para. 7.845.
“ ... Regarding Article 41 of the Publications Regulation... Article 27 of the 2001

Audiovisual Products Regulation and Article 8 of the Audiovisual Products Importation Rule, we
similarly accept that the discretion to designate import entities that have sufficient technical and
facility support gives China the possibility to select entities which can keep to a minimum any

delays in importing associated with content review.”
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Distribution  Services for Certain Publications and Audiovisual entertainment
Products)**

psAnsansTOiiiuseiuanznITuN s santeinmildfansandmansenusu
Hunssrfanensdvesundygfvazdeulafiierdesimuusrasivessemaaundn
Suiidosnsidndudiunilmeinstsadunansenusudunisirianianisdvesnngnig
11NN InIshiaennaesiud@nsnisn1sA1e93u (China-Measures Affecting Trading

Rights and Distribution Services for Certain Publications and Audiovisual

entertainment Products)*” figeadulusutesniusmliuaie

(2.1.4) Uszimraaandngldurnsnisiinmdaddifininsnismiadenduiidenndasiuadng
ANaY GATS UINNMUINTNITANIN %30aLLUAAIUANAY GATS UagNITUIATAITANIN

A o vy Y a
Lazu1nsn1snununlddasanunsaldlaase

a = q' Yy & a
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Y

aumnAUNa (reasonably available) lovnsalitu dosiansandt lifluinsnisdunaenndes
FUANUANAY GATS UINNIILIATANTANIY Mo lifiunnsnisdunaziinmnunnas GATS Uae
NUINSNTANIY BaztdunInsn1snUsewmaannaiuisauseavRlatuauduase Tladu

WedSnslummgufvintu waghiiluunesnisnasianiseliunl ssmedgnieuiuauais

[

i Senldanelunisdniiunisgs vsedanszdrdgmameiaduneenn

o

FaRzanusaiulaaIn@ieg19AItaduveIANENTIUNISHANSTa RN nTuaf
Thailand ~Cigarette TUsewralnedailnnsnisduy o Naeandesiununnas GATT Niled
DEAUYNAUNALNOAIUANTNIAUNMNUALUTUINVBIUNT wazausaussaulmuneulauiey

agunnle deliu n1suseRtivednenoygynlilinsdmiieyvanuanniglulssnea uel

%2 pppellate Body Report, ‘China-Publications and Audiovisual Products’, WT/DS363/AB/R, para. 310.

“... the Panel found a lesser restrictive effect in China's State plan requirement and in
the suitable organization and personnel requirement.... This demonstrates, in our view, that the
Panel's assessment of the restrictive effect of China's measures did not impose an "unsustainable”
burden on China. Instead the Panel's analysis shows that the burden was surmountable.”

%2 pppellate Body Report, ‘China-Publications and Audiovisual Products’, WT/DS363/AB/R, para 311

“For all these reasons, we find that the Panel did not err in taking into account the restrictive effect
that the relevant provisions and requirements have on those wishing to engage in importing as part of its
assessment of the restrictive effect of the measures found to be inconsistent with China's trading gdkrights

commitments.”
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116051 20 (U) (Thailand - Restrictions on Importation of and Internal Taxes on
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Tawayns vy nsiulavanynsdadunisanaiuienisusiaaymsla (Thailand -

Restrictions on Importation of and Internal Taxes on Cigarettes, 1990)**°

% panel Report, ‘ Thailand - Restrictions on Importation of and Internal Taxes on Cigarettes’, DS10/R-375/200,
para 81.

“In sum, the Panel considered that there were various measures consistent with the General
Agreement which were reasonably available to Thailand to control the quality and quantity of cigarettes smoked
and which, taken together, could achieve the health policy goals ... The Panel found therefore that Thailand's
practice of permitting the sale of domestic cigarettes while not permitting the importation of foreign cigarettes
was an inconsistency with the General Agreement not "necessary" within the meaning of Article XX(b).”

2% Ibid., para. 77.

“The Panel then examined whether the Thai concerns about the quality of cigarettes consumed in
Thailand could be met with measures consistent, or less inconsistent, with the General Agreement. It noted that
other countries had introduced strict, non-discriminatory labelling and ingredient disclosure regulations which
allowed governments to control, and the public to be informed of, the content of cigarettes. A non-
discriminatory regulation implemented on a national treatment basis in accordance with Article Ill:4 requiring
complete disclosure of ingredients, coupled with a ban on unhealthy substances, would be an alternative
consistent with the General Agreement. The Panel considered that Thailand could reasonably be expected to
take such measures to address the quality-related policy objectives it now pursues through an import ban on all
cigarettes whatever their ingredients.”

2% Ibid., para. 78.
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miﬁ%’gmaimmhiﬁvhﬁ AUAEINUNITATUANAUAIUMS UAENITTUTIARBATY
MsgUYMILieanUTINAAUGUYYS LarannsEAYYS TITenasn1ou q denndesiu

ANANES GATT Bafusnnsnisfiftegedrsaumnaunalunisniuaunisguynd neluids
Aun ez lunsussamnsulsuiemeansisugy uansiiuinuinsnisi
Uspinalvesriansidyvidudildldiasnsiidare GATT doefian dafu mnsnissiiia
msthdvesusmalneIaduinnsmsilisndumueumnevesnas 20 @) (Thaitand

- Restrictions on Importation of and Internal Taxes on Cigarettes, 1990)*"

A @ Korea- Measures Affecting Imports of Fresh, Chilled and Frozen Beef
asfnsanssaivensuteliudmwonnmiinisruunisulsdesmensdmiheduaesomnaiy
78 (facilitates) AruANLazaywliiinslesfunisussAvAnidelng ogrslsiniu szuu
fsnaniduiisaaiesileviiiagyilvinsazideveangrnenisudsiunlidusssuvonnma
anasaNltbezdAy (Korea — Various Measures on Beef, 2000)**®

AaznssuNsHaNsantefiniinddluinsnismiaden dduednnmaanuise
tunudwenidetiiitdnanidotineludsema Wy weunsseasiuiwilehivhinduas
vhanmasnueinduieiiindnnielulssne svunddiuandilsienaduldldanns

dolna n1stiuduiingsnssuvesdAnileds viell tnmdliensigatbiviuladiuinsnis

“The Panel then considered whether Thai concerns about the quantity of cigarettes consumed in
Thailand could be met by measures reasonably available to it and consistent, or less inconsistent, with the
General Agreement....The Panel noted the view expressed by the WHO that the demand for cigarettes, in
particular the initial demand for cigarettes by the young, was influenced by cigarette advertisements and that
bans on advertisement could therefore curb such demand.”
247 Ibid., para. 81.

“In sum, the Panel considered that there were various measures consistent with the General Agreement
which were reasonably available to Thailand to control the quality and quantity of cigarettes smoked ...The Panel
found therefore that Thailand's practice of permitting the sale of domestic cigarettes while not permitting the
importation of foreign cigarettes was an inconsistency with the General Agreement not "necessary” within the
meaning of Article XX(b).”

288 pppellate Body Report, ‘Korea — Measures Affecting Imports of Fresh, Chilled and Frozen Beef’, para. 177
“...And we accept Korea's argument that the dual retail system facilitates control and
permits combatting fraudulent practices ex ante. Nevertheless, it must be noted that the dual

retail system is only an instrument to achieve a significant reduction of violations of the Unfair

Competition Act...”
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nadendenaiialdineniguiuly (Korea — Various Measures on Beef, 2000)**
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11757 20 () Vo3 GATT (Korea — Various Measures on Beef, 2000)*°

W ULREINU mﬁﬂiqwmiﬁuﬂa China-Publications and Audiovisual Products %1

Aadeilimiudedudeldudweduinunasnisnadeniiaueszneliinainugaeinmg

o w

weidadwduaiszddny Tuduavssaldudedinuinsnismadeniiansgewsniaueisenios

Thilsyuuiagnaduaidiannsefing (electronic samling system) KagnNISHAUITLUUAS

1 1 a s 1

darnuBiannsetlind (electronic transmission system) Mileglutlagtu wissuudanandalyl

fanudeau 9819157 nelaszuufiinaIMINnUINLenIveIdUAI ARSI T UAASTTUTUR

1
Y v & [

Y93Usv1¥U FuAtunaiuisagnAneananuandueiniieitesnaun1sindila (China-

Measures Affecting Trading Rights and Distribution Services for Certain Publications

2% |bid., para. 179.

“...the Panel found that Korea, in the past, had been able to distinguish imported beef
from domestic beef, and had, in fact, published figures on the amount of imported beef
fraudulently sold as domestic beef...they outweighted the potential profits from fraud...require to
keep records of their transactions... the Panel noted that Korea had not demonstrated that the

costs would be too high...”
20 Appellate Body Report, ‘ Korea — Measures Affecting Imports of Fresh, Chilled and Frozen Beef’ , ,
WT/DS161/AB/R, WT/DS169/AB/R, para. 180.

“...We are not persuaded that Korea could not achieve its desired level of enforcement of the Unfair
Competition Act with respect to the origin of beef sold by retailers by using conventional WTO-consistent
enforcement measures, if Korea would devote more resources to its enforcement efforts on the beef
sector...Violations of laws and regulations like the Korean Unfair Competition Act can be expected to be routinely
investigated and detected through selective, but well-targeted, controls of potential wrongdoers. The control of

records will assist in selecting the shops to which the police could pay particular attention.”
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and Audiovisual entertainment Products)”™* §sa1aneliiinn1sznienisiiuliuniu
psAnsgnssalfiuseiuamznssunsinsandefivniiiuinnasnsmadene1siiliiu
Foufiypansuazaldieliumduihflunmsaseseudomdmiumsasassuients
81U widwmuAudu q uenandeniseiu Ssuradufitinsdianinmeaeuideninely
EEAAY ‘Uﬁ]ﬁ;ﬁ' U (China-Measures Affecting Trading Rights and Distribution Services for

Certain Publications and Audiovisual entertainment Products)®>?

o 2 (3 6

12 cY = aa a . A a 61
@Qﬂﬂﬁqmﬁﬁm@qﬂﬂﬂﬂjqu‘ﬂﬂﬂsﬂaﬂﬂ\iﬂﬂiaiﬁ/]ﬁimiu@@ us Gamblmg 'J'WLW@WE‘J‘UU']']

wmsn1smadenliifiegedsaumnauna Ussimagdgnieenasigalinuinsnisniuden
AelMAnassiAuauals uazivdngruatvayuiiiissmelunisdudufngtn (China-
Measures Affecting Trading Rights and Distribution Services for Certain Publications
and Audiovisual entertainment Products)”> usilundiil %uﬁl@im%ﬁg%‘lﬁﬂSﬁﬂﬁﬁaa‘ﬂa‘m‘%a
UizLﬁuﬁiﬂ%wﬁLﬁwﬁuLLfi%nga?]udwgﬂaemhjamm@;amaasiwlnﬁmﬁauﬁ’uazwﬂwﬁ’u
( China-Measures Affecting Trading Rights and Distribution Services for Certain

Publications and Audiovisual entertainment Products)*>* wag@nsun1sEnI1anIsauad

%1 pppellate Body Report, ‘China-Publications and Audiovisual Products’, WT/DS363/AB/R, para 329.

“We are also not convinced that China established that the proposed alternative measure involves
substantial technical difficulties. On appeal, China contends that the alternative proposed by the United States
would require the establishment of an electronic sampling system and the upgrading of the current electronic
transmission system, and that it is unclear how, under such a system, elements of content found to be contrary
to public morals could be removed from relevant products before they are imported.”

22 |bid., para 325.

“...that these could entail additional costs for China... The Panel expressly recognized
that the alternative might require China to allocate additional human and financial resources to
content review authorities, in particular for content review of reading materials. Thus, the Panel
observed that, for products other than reading materials... , the Chinese Government already

makes the final content review decision under its current system...”
23 |bid., paras 327.

“...Rather, in order to establish that an alternative measure is not "reasonably available", the respondent
must establish that the alternative measure would impose an undue burden on it, and it must support such an
assertion with sufficient evidence.”

2% |bid., para. 328.

“In the present case, China did not provide evidence to the Panel substantiating the likely nature or

magnitude of the costs that would be associated with the proposed alternative, as compared to the current

system...”
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(Publication Regulation) 198141955 U1a3uNaLiSenAuAIsTIUHENN1TUSASATIEBY
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[ =

Wen1angusznaunisld Naztigannisenen1siuniaduiusguiadulunisinunnsnis

43

madenuldle (China-Measures Affecting Trading Rishts and Distribution Services for

Certain Publications and Audiovisual entertainment Products)*>>

=

Fofu esAnsgussalifiudnFulienauansldiminsnismaionlifegosis
augauna uildlivuneainudndsuiaiudanuivisveulunisnsaasuidenidae
wmsnsmadenviity viedudesiuuamafanaroald uivaneanuindulionafigay
mmamLmammaium{Lﬁé?mmims‘ﬂ‘wwwﬁﬁmmaamﬁaqmummﬂ 20 (t8) Vo3 GATT 1994
1@ (China-Measures Affecting Trading Richts and Distribution Services for Certain

Publications and Audiovisual entertainment Products)?*®

lumf EC-Seal Products a3AnsanssalliumigniuA3lodeussnusnssunis
firsandefinminnesmemadenllansathunuiuldldessaumnauna i -

“\Holdfinsumanavosnunssunsiasatefimmifiesmin udninasin
w@ue (hypothetical regime) Imﬂizmmﬁ%’aﬁﬁzq5&miﬁd’miammmmim%ﬂu EU Tu
panAuFfiinannsauaiegamsa vie Ui mtuaesusnthfignanag e

N33 M3oudusATEUUNITOY A (certification system) Tiiuen WWumasnisniadaniienn

D.

lunrsillduaz 0aAuld wazdlugdruiuiiiuuinduveswuiuingnanegramigu

Y

ANENIIUNIINNTUNTORNIVNITUI IR IFIWETARN N N15eanluayyIn wasouly

L

vowanduisnieusudgniaveiduunsnismudeniifioged waumnauna welifiau
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U5 IngUszaednIsAuAsosAasssududluanamglsUifefuaiafn muaauiiii el

25 |bid., para. 325.

“...that Article 44 of the Publication Regulation already authorizes the Government to charge fees for
providing a content review service, which could lessen any financial burden associated with the proposed
alternative measure.”

26 |bid., para. 335.

“...China, in turn, has not demonstrated that this alternative is not reasonably available.
This does not mean that having the Chinese Government assume sole responsibility for
conducting content review is the only alternative available to China, nor that China must adopt

such a scheme. It does mean that China has not successfully justified under Article XX(a) of the

GATT 1994...”
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aadnsansIaldLumeiuauznssunIsiiansandefinmin hypothetical regime lilditiodn
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27 pppellate Body Report, ‘EC-Seal Products’, WT/DS400/AB/R, WT/DS401/AB/R, para. 5.279.

“...The Panel considered that, whether focusing on addressing the EU public's participation in the
market for products derived from inhumanely killed seals, or the overall number of inhumanely killed seals, even
the most stringent certification system would be difficult to implement and enforce, and would lead to increased
numbers of inhumanely killed seals. The Panel further considered that making the welfare standards or the
certification and labelling requirements more lenient would make the alternative measure more reasonably
available but would not meaningfully contribute to addressing EU public moral concerns regarding seal welfare.
We therefore understand the Panel to have concluded that, irrespective of the level of stringency, a certification
system would be beset by difficulties in addressing EU public moral concerns regarding seal welfare. The Panel

thus was not persuaded that such a hypothetical regime constituted an alternative that is reasonably available.”
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@ﬂﬁﬂi@%ﬁiﬂjﬂﬁ United States — Gasoline (United States — Standards for

o [ «

Reformulated and Conventional Gasoline)**® (84AnsanssaliA131ade dloYudi 29
WwEU A, 1996) Wiumeiuauenssunsiasandefinniidmunitanigewsnilugiuy
Ussimaiignatosnuiurtily dansenisfigaimdumeudsd

(n) Agavidn “ulevie” 3numsmsiilddradesniu anagareldveuiunves
ulgunedldsunsesnuuusniieuntiestinguaimuesyud dnd iy vielsl

(1) figaviin wasnisdsliaenadesfuninuanas GATT figrstesniiutiu 1fu
wpsnsd “dudu” Lﬁamsqi’mQﬂszmﬁmmﬂamw’%ﬂaj

(m) u1snsAinmasandesfutoulyluuntiivesinng 20 ves GATT uielsl

(United States — Standards for Reformulated and Conventional Gasoline)*®

aﬂﬁﬂﬁ’qwﬁﬁaﬁﬂﬁ Korea-Various Measures on Beef (Korea — Various Measures
on Beef, 2000)%° iuAliuAuenIIUNSRIITUTORNNAIMENNIINNTRTUIN T
A15NITUNNUINSASARNNINEBARABINUNINGT 20 (7) Va9 GATT w3k Usemen1nata

wARINELINININITTEUUNSUENUIELTBTY 2 90919 (a dual retail system for beef)

[%
&Y

tuduninsnisi “dudu” wagdsemamnmdlaiinisenisiigaliinennnssun1siiansan

TONNINININTBNE1INI VOB BALATRLLALANTFONTNIUY W TUI9IN1ININEDNDUTS

28 Appellate Body Report, ‘ United States - Standards for Reformulated and Conventional Gasoline’ ,
WT/DS2/AB/R, 29 April 1996.
Znppellate Body report, ‘United States - Standards for Reformulated and Conventional Gasoline’, (WT/DS2/R),
para. 6.20

“The Panel noted that as the party invoking an exception the United States bore the burden of proof in
demonstrating that the inconsistent measures came within its scope. The Panel observed that the United States
therefore had to establish the following elements:

(1) that the policy in respect of the measures for which the provision was invoked fell within the range
of policies designed to protect human, animal or plant life or health;

(2) that the inconsistent measures for which the exception was being invoked were necessary to fulfil
the policy objective; and

(3) that the measures were applied in conformity with the requirements of the introductory clause of
Article XX.”
260 Korea-Measures Affecting Imports of Fresh, Chilled and Frozen Beef, (WT/DS161/R), (WT/DS161/AB/R), 2000.



€86TZEBLGT

'bes / £/ TT 29528090 A998 / sisayl veeeroosss sisaul 1 no ]l

0T

110

doandesiuuntaiives WTO anunsausuldlaegraumnaunadnua lunisdesiunis

aglunainvieuaniileds (Korea — Various Measures on Beef, 2000)%!

93AN3gN53alluAR EC-Asbestos LiusIaAuAMENIINNITHIITUITORNING

(%
1 1 [ YY) (3

annnglsulaigaduaiinluininsnismisienduniiegeg 1vaumnauna 7y 09Ans

Y 9

gvssaldaiudnguunenieluvesluagatufinaniesnuiuasnadesiuuins 20 (3)

Y03 GATT (Korea — Various Measures on Beef, 2000)%%

3.2.3.2 WUAWNINIsARNUNvasdaeniuialy
LﬁaﬁmsmLm”mfﬂmmmsﬁwmaamﬂa”mﬁwwLawwﬂuaqmwmmﬁam‘gmmﬂm
Tudesniuily arnduszdesionsannnilvldvewnnsnsinidneaesdon UssAvinng
816n8la (arbitrary discrimination) v3elaiflisnaguanalsta (unjustifiable discrimination)
sznieUszmaifiaaunisaimiieusunielndidveiu wiedesliilunissrinegraauuils

TumenisAseninUseine (disguised restriction on international trade)

(1) wnsn1svelsemaaundnazdasliveruldluaneuzinaliianisidonysy

LY

AuRnuaLnala (arbitrary discrimination) se#a1eUszmanfiaaruntsaliniioununse

%61 Appellate Body Report, ‘Korea-Various Measures on Beef’, WT/DS161/AB/R, WT/DS169/AB/R, para. 182. See
also, Panel Report, ‘Korea-Various Measures on beef’, WT/DS161/R, WT/DS169/R, para. 659.

“...The Panel considers that Korea has not discharged this burden for two inter-related
reasons. First, Korea has not found it "necessary" to establish "dual retail systems" in order to
prevent similar cases of misrepresentation of origin from occurring in other sectors of its domestic
economy. Second, Korea has not shown to the satisfaction of the Panel that measures, other
than a dual retail system, compatible with the WTO Agreement, are not sufficient to deal with

cases of misrepresentation of origin involving imported beef...”
%2 pppellate Body Report, ‘ European Communities — Measures Affecting Asbestos — Containing Products’,
WT/DS135/AB/R, para 175.

“..we uphold the Panel's finding, that the European Communities has demonstrated a
prima facie case that there was no "reasonably available alternative" ... that the Decree is

"necessary to protect human ...life or health" within the meaning of Article XX(b) of the GATT
1994.”
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Afgrunranidiiilediiunisiusesinnnsnisvesnuiisuinduunsnsilddadulu
an3geuiint waznoliiAnnalunseydndiimeialuszduiifenelands nimnmienuves
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lngdnt1ngisuiavesdrinaiueysneneia (The Office of Marine Conservation)

Y

N3gNTIRUsEmA Lagan1tuuInIsUsEawieyAvesanizowsni Useinegdsoanl
aunsaddiusiulunisinsanvselduduiasnanisiansantaiaeg dnviedslansivanive
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o
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263 Appellate Body Report, ‘ United States — Import Prohibition of Certain Shrimp and Shrimp Products’
WT/DS58/AB/R, 12 October 1998.



€86TZEBLGT

'bes / £/ TT 29528090 A998 / sisayl veeeroosss sisaul 1 no ]l

0T

112

gNsINNNITUGEsAE (US — Shrimp, 1998)*** aadnsgnssalisdnduliunnsnisues

A v 14

ansgosnniiinguszasAiiontseusnuninenswmeiadaduninenssssuy Anldudn

pualuty liudeulvvenssaunininmenishiidenysyaiannuenelaseningaudniil

anunsalmileuiunselndlfesiu (US — Shrimp, 1998)%°

(2) Wnsn1svelsEmAgaunInazdaslivsruldluaneuzinaldnanisiaoandsy
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AR EC-Asbestos ANENITUNMINAITUITRNNINNTUNTRNE1ID VRN NELTY
3gUnRvewTuaan 96-1133 Wuafuusleiunaznaniuniidiuysenauraawsloiu

Y A

(Decree) MidnadefuldiiioTud 1 unsay a.a. 1997 (EC — Seal Products)®® \Ju

Z9pppellate Body Report, ‘United States — Import Prohibition of Certain Shrimp and Shrimp Products’,
WT/DS58/AB/R, para 183.

“...The non-transparent and ex parte nature of the internal governmental procedures applied by the
competent officials in the Office of Marine Conservation, the Department of State, and the United States National
Marine Fisheries Service throughout the certification processes under Section 609, as well as the fact that
countries whose applications are denied do not receive formal notice of such denial, nor of the reasons for the
denial, and the fact, too, that there is no formal legal procedure for review of, or appeal from, a denial of an
application...”
2bid., para 184.

“...We find, accordingly, that the United States measure is applied in a manner which amounts to a
means not just of "unjustifiable discrimination”, but also of "arbitrary discrimination" between countries where the
same conditions prevail, contrary to the requirements of the chapeau of Article XX...”

%6 Appellate Body report, European Communities — Measures Affecting Asbestos and Asbestos-
Containing Products, WT/DS135/AB/R, para. 1.
“...Decree No. 96-1133 concerning asbestos and products containing asbestos (décret no.

96-1133 relatif a Uinterdiction de ’'amiante, pris en application du code de travail et du code

de la consommation) ("the Decree"), which entered into force on 1 January 1997”.
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[

unUgaanlilaandndnagruindiuslediu (asbestos) saduarnidrulsznauvessleiu

NIzINUsenabaUsswmanils usslddrdarinidwsloduiifuiudaludsswmeala

=Y

Useneandls waannUsemela o Jesrudeduaanie sisidunsdiniteulinadeniaiy
0

Y

waziloamznssunsiasadefinvlansivaeuilonvesundyganduluaufiannn

o

L4 v

glsUlana11979 (EC — Seal Products)™®” datiuannnglsvislafigauudrinisinluldves

Y

wa

ipsmsvesiiuadlineliAnnsidendssatinusunelaviooddlifingua (EC — Seal
Products)®® (Uspifuiiuszimagnsdlildontugnssaiusegila didadelulssiuaii
aonAdpsaanINsinmiuuntheestesnifurluiduaafidunmuenssunisinnsande
W)

AR US-Gasoline a9fnsanssaiifdadedn “I3nstinunnmninvestingu” 1o
ansgouwinildtaduldunssuesdvsenevnazledenunganseiniauiavsunlsndu
ihifuynlashiluanisowinuaslusisssna warldldfinsosusunsgiudeananunlss
nduiiulusinsussmalaegeinduniseinfiagluamaigaiuasseduldngmnedananiu
Tsanduihiulussuszina wilulagtuiinadanisasaaevdoyaioasuiisfuiidg
a1u1sansavaauls (Fnen silana, 25537 waznsyinldimadamanildnnsla $3URvB9
ﬁi/i%;ﬁs@Lll‘%fﬂ(;llaﬂi'illlﬁj@ﬁUiiﬂﬂébuﬁlﬂﬁuLLaS%EU’mGi’N‘UizLWﬁﬁIiﬂﬂguﬁﬁﬁuﬁugl’jﬂ@@j WA
foufiarieiiintu fgunaresanigonsnilineisuniiofuiguavesniawasiiugon

270

\a8 (United States — Standards for Reformulated and Conventional Gasoline)”™ 4

27 panel report, European Communities — Measures Affecting Asbestos and Asbestos-Containing Products,
WT/DS135/R, para. 8.228.

“The Panel notes that the European Communities consider the Decree to concern products originating
in any country, including France, where the same conditions prevail. The text of the Decree as such appears to
confirm this...”

28 |bid., para. 8.229.

“ ... EC have made a prima facie case for their argument that the Decree does not constitute, in its
application, arbitrary or unjustifiable discrimination...”

29 dinan siana, ‘esdnisnsilantumseyinuaanadon/minennssiuvedlan : dadensdseendudvadlne’, néngas
“fuimsnszuaumsgRsTsuseAugs (Ue.a)” Juil 14 Inendemsyfssu driinnugfisssw, 2553, nih 26.

219 Appellate Body report, “ United States - Standards for Reformulated and Conventional Gasoline’
WT/DS2/AB/R, page 27

“ ... that the United States had not pursued the possibility of entering into cooperative arrangements
with the governments of Venezuela and Brazil or, if it had, not to the point where it encountered governments

that were unwilling to cooperate...”
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JunsidenuszlssAvhednllaunsaliivewaduauaisle (United States — Standards

for Reformulated and Conventional Gasoline)*"

o [

a . I3 ¢ a 1 a P a va
AR US—Shrlmp ENﬂﬂiQ‘Vl55MW‘0’1§€U’]’3’15§U’166U@<1?|%5§8Llliﬂ’]l@l,aaﬂﬂiBGI'UG]

<3

sEnINNguUsEImMAaIEn WTO fidseanisiasdumnyinainieuissena laglasniung
WINFULYsSEmAFBnlungunziauasuldsulast mayvsLenkauAnazTuan kil
lonalvifinisinsaludnuagdiiuivussmaauBngiinim Menanigasnilaveusui

A5UNTBANNELATUILADIAS19ANNUTINLBAUNA1YUSLNANILAN TIN18NEINITEATIN

1 ¥

sgninaniauisniuarysemalungunziauasuidoulazumaysionuauinas Tuanlad
doyeunritmenisundesuazeusndmmeta (Inter-American Convention for the

T o

N1INS10Y

Protection and Conservation of Sea Turtles) mﬂﬁayﬁ@@mﬁ%ﬁ %gmaaw%’gam%mlﬁ

a

Tianugiswdssunaiatasaudlsiaonunisiuunussmeandundlusydya 8n

alamvuasUluun1slEdeAuInINISMIUNINg 609 ludnwasioulsuduiimednie

[y

WU ANPUALALSEezIa lUNISWSIUNSaUNDUNINSANS TED agdinaldvenu 3 U Tuvmsi

a 1 [

UseimnAaundn WTO au ¢ lnslanizegsdelsemaaindnaiinnlilasuandainarime lny

Y

o

ansgosniluanunsalvimeralaiinszmeladsladanUssAvauny ulansgelusnis

[ a

AnSe1evesniiutianisundaaiingia wadaentdunisegrsliidon UseRvfsesning
UseimneAaun@in WTO ynusemenag
(3) unsn1svasUseimagaundnazdasliidunisannnadrawaunislunianisdn

5en19UsEnA (disguised restriction on international trade)

1 o

wrnsnsninunlddesliidnvasaguiase dnsudmseuseniaalmiise

Y a

a1s1suu udensiindesdliuinisvseguanaslulssmaaunaliiinduyumse

Y

AldI1e7galuwngliuinsanUssmaannnduiazioinliilun1sdnineg19uouwi

TunnanisAserinauseine

AR EC-Asbestos AMENTITUNITNINTUIVINNINAGIIIAIIT “NISIINADLIILDU

'
aa v

welalun19NIsANSEINaUsEImA” Tandeulidaau Fuiuinuinsn1sndanwuzdun1INe

agnaauwellun19n15AIsErIIlsEme Wunnsn1siAadulagliiinisuaearntn wse

21 pppellate Body report, ‘United States - Standards for Reformulated and Conventional Gasoline”,
WT/DS2/AB/R, page 28-29.

“that the United States had not pursued the possibility of entering into cooperative arrangements with
the governments of Venezuela and Brazil or, if it had, not to the point where it encountered governments that

were unwilling to cooperate.”
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Lilafinsudeseansisauy 91n1o119933A7 EC-Asbestos The Decree l9sunisffinsiadlu
Official Journal of the French Republic ia¥ufl 26 $uaau A.¢f. 1996 wazfinadefuld
Seuil 1 unsiau e 1997 msdduldinpsnmsinmisiidnvazaguaielumanisd
senIalseina (EUROPEAN COMMUNITIES — MEASURES PROHIBITING THE

IMPORTATION AND MARKETING OF SEAL PRODUCTS )2 sisil Ussinagnsdliile
grssaiUsziiluunihilsessdnsgnsal

AR US-Gasoline 83Ansgnssaliansanuduiiuinansgauinitilissuisuinsgiu
pedUsznauLazloidonunguune Clean Air (statutory baselines) urlssnduirdfuly
ssusemelasdreindumsiniiaglunsiafigaiuasdsdulinguuneionfulsendudiiuly
sstsana uiludlagtufimefiamansaaoutoyaieafuituini dwsaaould wasns

Y o

slnsvinldmaiamarildnisly Sguravesanizensndessmiiefulsanduituuay
%’gmaﬁmﬂizmmﬁiiaﬂébwfwﬁu&gqagj wisguraansgasnililanersnulvianiusiudons
(fnen stinna, 255377 msfiansgeuimlaldmilsdainnnsnisdinanvemuazieliie
Funuurlssnduihiiulusinsssmadafunamnannsiduliinasgueslssnouneslode
PN Clean Air (staturtoy baselines) fviiu n1stiaduldunsnisfindraidunisass
Y9910AN19N15ANTENI19USEWNA (United States — Standards for Reformulated and
Conventional Gasoline)*™

Mnsdnusidadefifsdestuunimedesniuiily favua 3 i Iiud ad
US-Shrimp A@ US- Gasoline WazAf EC-Asbestos nanalainiiiias 1 Af Ae AR EC-
AsbestosTiinmsfinsanuaziaiuitmsldunsmsinmasnadesiuunih dsesAnsgnssal

AR US - Shrimp letdugninnisfianuuaznisuiuldunindudanasdesseulunisadanae

212 panel report, ‘Furopean Communities — Measures Affecting Asbestos and Asbestos — Containing Products’,
WT/DS135/R, para. 8.234.t

“We note that the Decree was published in the Official Journal of the French Republic on 26 December
1996 and entered into force on 1 January 1997. We also note that it applies unequivocally to international trade,
since as far as asbestos is concerned both importation and exportation are prohibited.”
nan siana, ‘ssdmsnisilandunseyindauinden/mineinsiimvestan : dosenisdsoondufvesne’, Ineds
NsyRssIN dunaumayRsTsy, 2553, i 26.
21% pppellate body report, ‘US-Gasoline’, WT/DS2/AB/R, page 28.

“We have above located two omissions on the part of the United States...and to count the costs for
foreign refiners that would result from the imposition of statutory baselines... our conclusion is that the baseline
establishment rules in the Gasoline Rule, in their application, constitute a "disguised restriction on international

trade." ”
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asSaalABU 9 m1u GATT 1994 (WU Auuns1 11 nM1swusfauun) (US — Shrimp,
1998)?” TagaglifinisUeavlduinsnisednudendse@daniusinela (arbitrary
discrimination) %3® denUssAvAeg19lddmaua (unjustifiable discrimination) 3 1Ju
NNSES1IVOINNADYNUBULEIRDNITANTENINNUTENA (disguise restriction on international

trade)
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215 Appellate Body report, ‘ United States — Import Prohibition of certain shrimp and shrimp products’
WT/DS58/AB/R, para. 159.

“The task of interpreting and applying the chapeau is, hence, essentially the delicate one of locating
and marking out a line of equilibrium between the right of a Member to invoke an exception under Article XX
and the rights of the other Members under varying substantive provisions (e.g., Article XI) of the GATT 1994, so
that neither of the competing rights will cancel out the other and thereby distort and nullify or impair the

balance of rights and obligations constructed by the Members themselves in that Agreement...”
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uni 4

a =

AATITHAMUEDAARDIVDIANAREUAR US Gambling AU

JanguanguazuulIAItadevas WTO

Tuuntifasuazinauauninseiannnsniafnyiadeng nuneuasiuiAitade

Y o

294 WTO MAgataaadiunlglunisiansananudsnndestssasndunn US Gambling
fudengraneuazuiAiiadeves WTO ngafiuiusnstivesanigeiusninunisadenniiu
Yosanigeiisni usnstlvesanizosniluisaamadngnain waznsUedulddesniiumly
PUNIATY 14 (49) VY GATS

4.1 UszihunuaannaoduadAIfnduad US Gambling Audanguunauazuuin1idadey

¥4 WTO Rgafunusnsfivasanigaisninunisnesdonniiuvasanigaisni

o w Aa

dishedinduluaf US Gambling fiansanysenauiudengvungluainunnas GATS

wwaIrIladeluafsng 9 warnannsinumINeudINTIREUUINMIE N MEaUSFYLN

[y

LAIENIUINIAIIERANFRARRRIRRRdUluARRINA IAUTENYMINELAS WUIAITISY

289 WTO lagail

a

4.1.1 A2UHBAARDIVIAIAATUAR US Gambling AuLuIA1Idad8Af Mexico —
Telecom Tun1sansandnenans W/120 wazuwamnamsdaviansedepniuduenans

LEINNTTAAIIN AMUNINTT 32 LHIDUFYYINTAITUU

)276

MU1IAT1 20 3557 3 (World Trade Organization)”’® ¥@3nnunnas GATS 58U

|

A58t ennRuialdudiunilevesnnunnas GATS aetiu nMsAumANUnIelun1s19te

Y

1 a

WL Aludeatunisinnudesluausdygyidu msdenniududiiuanituanuisual
AUV TEMAFNITN WWuLRsAuAUTUUSUNYDS GATT (EC-Computer Equipment,

199877 fiatiu lomsedeyniududiumilavednrnuanas GATS nguvanisiiauiiunld

716 Article XX : 3 of GATS :
“Schedules of specific commitments shall be annexed to this Agreement and shall form an integral part
thereof.”

21" pppellate Body Report, EC-Computer Equipment, para. 109.

“..while each Schedule represents ... a common agreement among all Members.”
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Juaruanad GATS fAthunldiunsisdeynituie nsfimnunisislerniuvesansgewusn

£ a

Feludesiansanaundnnisinaunueudygingedeuun 1ns 31 - 32
filgfnsanluunieu affitugnisinnsanveseugnssumsfinsandofininuay
o9AnsnssalluuIunaes GATS fildfiansananiuzienansnisinuesienans W/120 uaz
LUINIINTTTAIRNS1TenN WY Aiies 2 AfiRe AR US Gambling Lagad Mexico -
Telecoms @983AnTgnssalaf US Gambling l#ifiaduaenndosiuaf Mexico - Telecom

o [

FUUIMNINFIRTIINs eyt U TveNasEsun 1 SAAINAINNINTT 32 WiaeudyaIng

Fouuriiaengnuneauddyg lnead US Gambling Rarsainduenaisimiounis
(Travaux Preparatoires) u#iaf Mexico — Telecom fiansaunlasdnfisdaunasiiurinenans
fanandrdlasdrinauidng GATT emvenenansifi iaguszasdiflorismdeuszne
aunTntun1sdninsedenniiu wazn1suiluldvetinesauasnisiiaiy denaisaanans
L‘ﬁquamiiﬁ (circumstance) 994N133AYIAIILANGY GATS A18TUAIUNLIBTVDINIATT 32
VBIBYFYYINTIIHUU

2819l3AA fANULTiuYes Dr.Federio Ortino 813158U%NIN8188 King’s College
London anunguseATesiaseiteUszine e

“uddrdeiinrsuenars W/120 uagkuanNn1sinvimisndeyniy atvd a.e.
1993 Lsifiuagniiueeudum1anis unlssnAglas s ennasiaed 1 UL IN1NITIRINI51 9
Foumislilndideanniigawiiiesnnldiiemilidoymivlsifinumnouasdnusaoy
aNYENIIANANTUAING 199N ULTINEE 19 TAUTIUYT2INI1719597 UazgniunsIulngasrns
gvssallupd US Gambling 71

InedimséududanisanasiuiiessnussamarvivinisuasanyIvinmsdosmu s
crC TilndlAeerianniigauiinnls

oy msanasdudariannsavenldaindnigi cPC muildseyliTuuiunyes
GATS lagianars w/120) unlFlugrussiiuduuuy (default model) winUssinaauI9n
Hoan1sig A munaIYIUEMITUALaIYIUEMsEees 19 lUIIN “Fuluy’ #na1a UssinAaaIEn
foeasrenusateulunIwmIgvesaI9IUinIsuara19IYinIsdasiinimunli (Federico

Ortino, 2006)°78

218 Federico Ortino, ‘Treaty Interpretation and the WTO Appellate Body Report in US-Gambling : A Critique”,
Journal of International Economic Law, Oxford University Press 2006, page 12-13 :
“...despite the fact that W/120 and the 1993 Scheduling Guidelines were not formally binding, the

negotiating parties, in order to ensure unambiguous commitments and achieve clarity, agreed to follow those
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a 1

AiTauiiuinnisiiesAnsagvssalluafl US Gambling fiansanintenans W/120 a.a.

1991 waghuIN1INITIANIAIT1Ter Ny A 1993 lifedndumiiuanasineadu

AUSFYITWINTUTENINNNANIUNTILABITIA UM TYINaUS ey nI0 ATasNinTulag

oo

aAnilamseninduiuluiineidesiunisvinauddyyn wazrlasuniseeusulaeniAdu 9 11

Hupsansiieiuauddyan auues 31 : 2 () way (0) veseydyginsauisuuninne

o

W Wesnenansisaeatuindlaudtineuisnig GATT wagldssuliag

<

NOVUNBEAUD

FowdeinlaiyniuyUsewmagiasa waztanaissananflumelasuniseausulneUsemaandn
Tduanunnasiierfuauddyan miﬁmimwaaa@ﬁﬂiqwﬁizﬁéﬁﬂénL“ﬂuLLu’mwmi
a d' 1 [ a 1 a a a

AA5UINATIATANINLAUIY LATINRDITUININUSUNVDININST 31 ¢ 2 (18) wae (D) 1ae
azduanad wazihundssuisuiussuuensiulud FaduszuunissiwunUssinnausn e
THunuarunuievesduslunsazlsziny wazldlun1nsiagaun1saaAun18uii1deen
senInlsema aeusingluAidiadevetesdAnsanssainf EC-Computer Equipment (EC-

Computer Equipment, 19987 (§idifiady lofufl 5 fguieu a.A.1998) 31

q

[%
[ v

“..03ANTANETAISUITIUTENINNITRTINTOURINTY MeannmelsUuavanigosn
madulszmaandnildszuuanslulug uenaind Usingialifidelaudsla q 3101519597

Mseuginivgnindulagefednianisvesszuvensiulud wavfve Aaue n1seeusun

[
[

aviaulugUsuudnilanie” (EC-Computer Equipment, 1998)°%

aaaziiuladn Tumd EC-Computer Equipment widdladinnsnanifieinszuuensiu

a

figruziluviunvisenarsiaiunisfinunusydygingadsuun ualiniseeusui

<9

Tu

o

guidelines as much as possible. Such agreement is expressly recorded in the negotiating history, and noted by the
Appellate Body, as follows :

There was confirmation of the agreement to base the classification of services sectors and subsectors as
much as possible on the Central Product Classification (CPC) list...

Thus, the underlying agreement may be said to have been to employ the CPC list (as translated into
the GATS context by W/120) as a sort of ‘default model” If a Member wished to deviate from such a model it had
to be clear about the meaning of its entries...”

21 pppellate Body Report, European Communities — Customs Classification of Certain Computer Equipment,
WT/DS62/AB/R, WT/DS67/AB/R, WT/DS68/AB/R, 5 June 198.
280280 Appellate Body Report, EC-Computer Equipment, para. 89.

“... We note that during the Uruguay Round negotiations, both the European Communities and the
United States were parties to the Harmonized System. Furthermore, it appears undisputed that the Uruguay
Round tariff negotiations were held on the basis of the Harmonized System’s nomenclature and that request for,

and offers of, concessions were normally made in terms of this nomenclature.”
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sruvgnslludidudirunilsvesnisinriinisnesfidaganing wazluaf EC-Computer

v

Equipment Uszinaaundnldfivelaudilafisnnuneideswesssuu HS vagludeininad

a =

US Gambling nduiidefininieanuingidesvedondrs W/120 laglanigag1a8anise1984

Wy CPC
wWuAeanuiuaR EC-Chicken Cut (EC — Chicken Cuts, 2006)*®' (e4AinTanssnidl

[ v a

AAtade Weduil 12 fueneu A.e. 2005) aednsanssalitadeinssuvensiuludiduaiunn

i 1% o

IMAYIVBINUAUS AU UNTITAYNVULALUSLNAFUNITNVNUATIN ANULNEITBINUNBYAT LU

>Ag7]

)]

[

ausdryayn neliunms 31 (2)e) veseudyyingaisuun (EC — Chicken Cuts, 2006
wirszvuensluludez il dudrunisluanunnasvesesnnisnisalaniniy (FC —
Chicken Cuts, 2006)*

iosanUsewmeanid GATT areAldszuvendlalud lunisswunuseiandudily
aseauATeslsEmany wartanldluanunnasdy 9 ﬁ’;86‘?}@Li“]uma%mﬂm%ﬁmauqqﬂi’a
WU NYIIMILLNEIANTATUAT AIUANAIINNILNITABULANITUAAIA AIUANAIINNIY

1 <

N1IAAMBLAZLADHN AIUANAIIIPIEAUANAYAT TIM19AUNTZUU HS 1l deaazwiuledn

£
a = 1

wiiszvvansiuludiintunoumunnas WTO waglilagniunsiuliluaunnas WTo e
gj =1 [ 1 6* 6@ o (v & 1o @ =
ASeENI5L9s1TRURINIY LLmwwaﬂi‘[uiuezmgﬂuﬂﬂisﬂwmmmqﬂwmmLaﬂmmﬂmLW&N

LALUNIIAANINTIINUY

Aey wilnssterniun1BaAanINTaNvarLANA19INANIIToR NI UAIVINTS
U315 Bnd1s W/120 N01uuaswa CPC LLazLmeams{fmﬁwmiwﬁa@ﬂﬁ’u NUszne

a o Y o o v 2 I == = a

au¥ndunldidugiulunisviinseswe Yetaue s¥nIen1sasa windgusiduusunlunis
AANANLINTT 31 VDIBUFYYINTAILUU

WIaNA15UN0819a2 DA R UUBMIVBWNET W/120 LaskUININITINYINAISI9UD
A willenans W/120 LLaSLLU’J‘I/INﬂ’]i{]'@VT’]G]’]iN"?J’EJEﬂﬂﬁu Tiledudiuniisvosmnuanag

& o’ aa <, av VY & 1 W =
GATS Vﬁ@L‘Uu@'ﬁ']llﬁ]ﬂaﬂmmﬁﬂ’]ugLﬂuaUﬁﬁm@"l LLG]EJJLSUEJuLViu’J'uJﬂ']iLLa@ﬂ@@ﬂ@fJ’NGU@ILQUQQ

%81 pppellate Body Report, EC-Chicken Cuts, WT/DS269/AB/R, WT/DS286/AB/R, 12 September 2005.
22 pppellate Body Report, EC-Chicken Cuts, para 199.

“...Harmonized System...In our view, this consensus constitutes an "agreement" between WTO Members
"relating to" the WTO Agreement that was "made in connection with the conclusion of" that Agreement, within
the meaning of Article 31(2)(a) of the Vienna Convention.”
23 Ibid., at para 195.

“The Harmonized System is not, formally, part of the WTO Agreement,...”
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v [

Lﬁ]mmsuaaﬂizsziam%ﬂﬁgwmiuiaumimmq'gmamgmmLﬂuu%umaaﬁaaﬁwaqmm
ANAY GATS AuEAsT 31 : 2 (10) WulheItuiuAIladeveednsanssalluaf EC-Chicken
Cut #1315%UU Harmonized System Aeidumnunnasiitiertesfuausdayanddnrhtulag
Usainraandnnanaadafinuieestusesiluausdyan aelduns 31 (2) Ge) aui
nanaldludnedu Tnedlefinnsanundagfining 31 : 2 (@) way @) wzduldirees

UIINTTAN YUEAIIEARIY NAIAD

Usznsdl 1 enans W/120 wasuuamnsnsdasianssdegniusraduienansii
\neatasfiunisdnvinaunnas GATS

Fofinnsaninguszasanszyilunumemsdnimasdeynituiivaseduneisnis
Ivirdenniulviinnugniesazaudaiay waglilsluuuuazuinsgiunisiddesdily
ms1sdadudsdndudieliuileindoyniuaunsadwnivieuiisulduaslidnig (11993
Scheduling Guidelines," 1993)*" a1519tarniuAIuAIUANESY GATS lalarursatlala

v

agedatulaninliinuuIn1an1sIniinsederniuu18198e ndiegiugu A1 <Ll

[ '

To311in” 3o “lanniu” Feldlunsadeyniuvesudazysemeaaundn Lilausing
ANIngvasdwalluaunnas GATS wisgndla uignihlviiinlaldsiguuimianisdnih
ATNVBHNTUY AIHY N9d0U0NANTAYITBITULLDMIAITEVRIANANAY GATS wagyinlw

nsauANNAnLarn1sinlUldveIALANgas GATS JANUTmLauTu

Usn137 2 1anas W/120 uazuudan1anisdninansnesdarniusinduseninenia

N9U29N82989NUN1SNIAUANAY GATS

nansisassatugnilutinanfeItuaunnas GATS wazingUszasnnseyld
< A Y & o [y (Y] o v [y £
Aveldidukuimesdmiunsdavimisedenniusiearvinigldnnunnas GATS uazn1s
AnNA1TNYeUTEIARNNTN Fedolaienasisdesatulassliuien1sdnvinauddygn
(Sinclair lan, 1984)%°

wiienansyisassavulienataneindunisinlinualnunnas GATS aegradu

283 1993 Scheduling Guidelines, para. 1

“... explain... how commitments should be set out in schedules in order to achieve precision and
clarity. ... a common format for schedules as well as standardization of the terms used in schedules are necessary
to ensure comparable and unambiguous commitments.”

28 Sinclair, The Vienna Convention on the Law of Treaties, Manchester University Press, 2nd edition, 1984, p. 129.
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(% ' o a ' & < = [
NNk wagi1alagdtiniaunsnig GATT wdlenansnsaesniinuidoulesiunuang
GATS Wuegreun wenansvivaesieUssmaaudnlunsdnnssurinnnsadeyniu waziile
finrsaunisinluldlunneuseRvRazimiuds CPC st Twienans W/120 Wusuwuy (default
model) Tun1358Ylavsida1vIUINITUaTa1vIUINISERY MINUsemAaNInUTeasAiaL
AUUAUIZANEINIUINITHAZAIVIUINTHREUANAINAURUUAINaT S1Tudesseyln
FaLautannunuevedissyld wiasaaiaianailaiudisdauonasfinaasnelag
d11ntav13NIs GATT wis1aienalsylevivesusewmaannnynusema Mall lununews)
v o £ LAY ' 1% (Y a & o o a
Lmemmif\mmmi’]waQﬂwuﬂlmzqmLLm‘vrm lmgﬂﬁ]mmamuimamumamﬁﬂ’ﬁ GATT
“AUANT03790IUTEWALLUNTINATTATIN” ("1993 Scheduling Guidelines," 1993)°% 813

o

nanlaitwwinienisiavimssdeyniuduenasivssimaaundnlalinisanateeusuuned,

[
tY = A 1 ¥ [y [

e Federndumnuanasiinelfuausdya Feidussrninananalieiineidesiunsv
auSdya MuN1RT 31 : 2 (18) wagisassenarsiiteinlunsiarsndninlaeUssne

aunBnUseinandausemeln walasun1seausulagUse nAaUNTNNINLATNSIUNN5HA5T b

J9URINIY

Aty udAIiadevesesdnsanasalluaf US Gambling donanasfuA1idadeves
ANYNTTUNITNATUTRTINIMIUAR Mexico — Telecom F1BNA1T W/120 LaghuININIg
Javiansndeyniudaniuznisfinuduiinsesunisfinnunuuns 32 wiseydya

a 1Y v Y < v O v o
NFIILUUNT UARIBAIUAITI HLIGUNTUTLLEIINTNDNET W/120 LAZLWININITINYN

¥ [y ' ) ) o a A 19 & o o

msterniusirsduenasilasunisseniulasyseinaaunin limoawdlddmiunmsasn
waznsdavinnsadeyniuseann widlwaiesdionisfinay dwlu wenansdinaiadu
UTUNVBIRNTNAVIUANGS GATS N1lUANMINENIngT 31 WiseudyaIngaldeuun Fauwl
nMeseiludivesilsuldlaiinaiuasunvasidnduluad US Gambling usin1siigue

= 29 v o = yaa ' 9
N13AAUAINNIAST 31 AlUInnsen1sAAUlARBININNTINIATY 32 YoIoUdNYINTS
Feuunv Weswnminfinnsaninduuiun auuing 31 veseudygingeisuuns N9sd
ANdRRon1sinuludIfunsn (primary interpretative significance) A19a1nn15tdu

a = & A  ax a a A I a A A o
LBNENTLHTHIUNITTILVUNEIITAITIETUNITAAIIUAIUNIATY 32 VI&J@&MWLWENLWEJEJUEJU

LY < LY 4 [ a =) =
ANunugsuluranIann1susuldniuning 31 VDIDUEAY YN TILIGUUI NIBLUBNTT

2 The 1993 Scheduling Guidelines have been prepared by the Secretariat “in response to requests by

participants” (MTN.GNS/W/164, footnote 1)
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Aaumunng 31 vibirnnunaneedeungusenquinsenseinluguai liundululs

! I
Ve laumnauna

4.1.2 AANUHAARBIYDIAIAAAUAR US Gambling Tunsdivszwmaaundnlulassydauds
nsedagniuvasuszmanuliladnitniuienans W/120 uaguum1enisininnisng
TonnWy denaliiusnIAvaIUTLMARNNIINALYNNINTUINNNBNETT W/120 LAZWUINIG
N133A3iM1 e RNy
muﬁLmeqms%’mﬁmwawﬁa@ﬂﬂ’uﬁmum’j’]ﬂ53Lmam%ﬂa’1m3ﬂ%wﬂaﬁ
W/120 uag/v3e tavsia CPC iilelddmiunisuisssinnviefmundemdmivann
UsN13808n1uIa CPC winnlieanseiinla Usswmaau1dnazdosnvuation il
swazdeneafisaneiiendnidssaiudiniuluveuinainuyniy (1993 Scheduling
Guidelines," 1993)*" anudaiiaass widmssdenniuvesansgewsmatugaving aglile
5¥U88199ALAUIN15 19 NITUYRINUINITUUIAIYIUTNIANSIE CPC (US Gambling,
2005/ wazansgousnuosnldlafiddeuluainiuinisges 10.0 WWuvesiiesudadile
nsfiansgowsnlulliliseazenetsinuinumneuazveunluaiuinistes
10.D Tusms1a shldeynitufiauinag Ssfenimanadaussmalunsianuddldsunis

'
a

Uszanalilusydynnsadsuuniidenguuneausdyyiunfiansun uagdsitelunns
AanuAoienans W/120 Falddnssia CPC uazuuamensdnvinansadonniiu atul aa.
1993

A1ty vesesAnTenssalluad China - Electronic Payment System @@nAaes
fumf US Gambling Tneduldszydaaulummdeyniuvesnuluaviuinigdu q 1uav
4191U3N1 5V ulA e ULy YR UAATINURYSIE CPC WaluauIn15u3IN1sNIeaNIsiiu
Fulalldszyiasta CPC duvmneauin Ussmeasndnldenamanisldindeynituveduly

a a [~ LY} = 1 a Y a
a1971n15Us N5 sRuaziduluanuiausia CPC 3okl AuENIIUNISHAISAUNTDRAN NI

287 paragraph 16 of the 1993 Scheduling Guidelines.

“..If a Member wishes to use its own sub-sectoral classification or definitions it should provide
concordance with the CPC in the manner indicated in the above example. If this is not possible, it should give a
sufficiently detailed definition to avoid any ambiguity as to the scope of the commitment.”

28 pppellate Body Report, ‘US Gambling’, para. 207.
“..Although the United States emphasizes that this note did not form part of the final

version of the United States' GATS Schedule...”
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AR China - Electronic Payment System 3fasfinnsandogniiuniunisadililiszyian
$3¥a CPC thu (adl anvuimsiiamvluedillildoglusiomvesauuinisgesiinianuan
ANANAY GATS IRefunsuinismanisiussyly Ae gsnssunsindaBuazdissiiud
Aedestumsliionasmemsiuiidmualiluauiuinisdes @) vewnssdoynituvesiu
Lildmsoungquitanuiuinisges 14 TunianuIn=) uidmsuas US Gambling ansgeLusn,
lailfszydaauiilallfgrsdemanenans w/120 Sadunsadrsanumemialifuusemadudi
msfiauaseterniuduluniuenars W/120 waguuimnanisdavimisiedenniiy dave
WuhdularansgoluinaningaseydeanviuinisuarysuaLAnAaRIAENas W/120 16
usimsnevsaesUssmandulalldseyldaundeinlalldgrdemnenans W/120

feiu Fedteldanssaminildademuamevidiunissmaandndudelnegaio
Tdesdlunsisdeyniuvasansgowsniiulunuuiunvesenals W/120 uaziavsia
CPC Faanv1U3nnsgos 10.D veamsdoynituvesansgoluin Ae nsusnsdumuinisduy
(onKiunnsiwn) s 964 Beanigewinilfeniuavinisuinsnisivn st 9641 uavanu
Ui sdunuInisdu lnesia 96492 Tavarviuinisdes Aenisuinsniiudusie sWa
96492 fstiu mssdonnituvesanszeninidsasevnquisioyniumeavluanuing

AsnuTuse Nelaanviusnisgey 10. D

sl minfinsanaumnelasUnfsssuaeinnas 31 veseydyansaiouun
Y8R “NISANY” MUNIUIYNSH Collins English Dictionary, William Collins Sons & Co
, Ltd. 1986 f171 Msfisn munefsianssuiieindenguiiossndidsnevdeioarnuayn
FIAININAFBUANLANTIANINNI 19N EkaTUFURUUNLUITY WU Ynvea wuda uag
3u 9 (‘Collins English Dictionary,")?° dufdn “n1swifu” 1191ndingen “wifu” wuneds
wusnulunisqulyn Lﬁmjwi’aléfﬁu ("Collins English Dictionary,)*° 3aia15au11a1
AUNLNEVBIAIIINITNTURAENITANT TANUANAIIAY FIUDITRgUTTaAvRINITEUsIY
0674l577 arumingaunauynsulienalianumnedidisameld udiedndunisli
AnumneiEudy Fsdndudesfiansanienars W/120 uaguuimisnisimimissdeniiy

Jsznaume

2 Collins English Dictionary, William Collins Sons & Co., Ltd. 1986
“ “Sport” means an individual or group activity pursued for exercise or pleasure, often involving the
testing of physical capabilities and taking the form of a competitive game such as football, tennis, etc.”

20 bid., “Gamble means to play games of chance win money”
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AU A998 U09AMENTINNITNAITUITeNNINTUAR China — Electronic
Payment System @anAgedivasRnsgrasalluaf US Gambling Milladednansgewsnilale

seytanulunsadeyniuvesnmuinlilad1sdewmnuenals W/120 nsinunisadeyni

= v [y

Jedendulunuenals W/120 wazuuimnansdavinisnsdenniu ansgewsnidauniu
A19IN1SUSATNSNUUTURD N18lFa1uIUSNNSA 10. D dunuiIn1sau (nVIuUN1SAW)

o X a [ a ' aa a A a d' L a 14
el dUsznunuiraulainminlunsalarvusnsinnIniNeIfuNISUSAISAY

v

N133U Fep15190enNuveIUsemaaninlilassydaauinlildiavsia CPC wazaun

Y

a QIIQ % 1 a o a d' 1 v a ¥ a
Uimimwwmmmanmmumwagmsﬂmmmmﬂusmmmmmummmmmﬂm GATS
LA7 AZANNUITANNTUINUSNIAVDIUTENAAUITNAINAIANUINAINAILALDIFYNANNNS
AnUANSFYyluNINTY 31 9590 2 VRS UAYNINTIILUUIY “Lugmmflumﬂmmnsum

auddyalaniola

4.1.3 arukidonARouaIAIRAAUAR US Gambling NULUINIINITNANTAINTTINTD
v o DR = a ¥y a % o v oy
ynWunivualinusnsalvaslsemaaunBndasiiansandenniusigaiviusenauiuda
HNWUNILY
e aflauIn1en5InTinans ety niusEYI1NNT81UANT19EA BB Ut KN
5788197 (Sector-Specific Commitment) Usgnaufiudanniunaly (Horizontal

Commitment) LazlaNINTUINTNVIHNHUVDIANTTIITNT WU TORNNUIT LA

Y

[y

B
Y
1831110~ (none) Tudayniunisidngnainiagyan

lums1avesansigaiusniagseydn “laid
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seysilavnludnuazainsiuielifeinangidounnises lnsdrulngasseydeulunse
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& A any = v Y 1% 9 o a V% &
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Y
Y a = = 2 a v oA =
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NINUFTANUAUINENTIALEMTULLIMIINTAAIIL 2 JURUU Al

9 Y
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91938NUSNYInentinus FavihudiaauAnmiui ;
“GINNUNININITINYINITNYTOHNITUTLYIINITOINMITNYORNT YD IUsEINA

anvzdeveuTerMiuTIsa1YIUsEnaunuTegniualy uazideersannsreteynii
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vovansgeiusng ulddeynWusigarvilunisrvesansgewsnieesyydn “ludved1in”
(none) siasiusnsainisiihgnarsuasnanyssAUmdesmueflua1vinisuinimn smiiiise
malna msinutegniuvesanssousnifiesinsanludenmiiniluyssnause laete
gniuialuvesansyeiming Us7ng4§aw7wgmmag 4 1509 Ao misidudouazniswnin
F2m579909YARAETINAT (FULUUNISTIUENST 4) m5laandenia (suuuunsTiuinie 3)
23NN (FUuuumshivEnIsi 1, 2, 3 ua 4) uasnisenuyy (sUvuMshiYENIsi
1, 2, 3 waz 4) fadaulaildideadodle 9 funshivsnsmmdududenielna (i Uszing
aundngaulnajesimunitioulyyietedinludegmiuilusmsusuvunsivinisi 3
uay 4 wiAdldwneawelimunsadmumidonesdulutoyniuia lUle) windaaw
Joynsiuhluvesanszorsninuuuy Positive List fuilunisiasaniiodnvidonmiuiiusay
UssinmaIFnozimunanizdainudenisyniy eamsgowinlussyidenlalilu
U sTsiu3nIsi 1 Fudeatumstiuinismsmiudusenidlng (enidu Sesmsnisme
mduaznisenmy) Blumsredegmiuialuiag sunemaudansgowsngnyiusioay)
uin1smiswiludusenislng Fetaudesudoyniusiearyivesansyeminifiszydn “lud
9997718 ” (none) Funalg1a1n15WI 501 UsN SEIVSUTAUNATNITAAITILIND DN 1NN ITI
Joymius1ea191 seersandegmivilyusyneude”

019158 mnmannIsinINe NN 31 WieysygIngaeuun AlsA
InegasnmumnmnegUnisssuniiliundeervesausayailuusunvesdosnt Famu
SmgUsaAuasnI Y aUsEaeAYeIAMANGY GATS 71U5100 U0 15U UNY8IAIINANGY
GATS Fadpamisyafunisdaasiduasy (Progressive Liberalization) 9s9niumannis
fnamtoymiuuuy Positive Aaiiiauadrwduniely dnfudsioerdenisinasisluves
AN sSUMITAIISAN TN UATaIANsaNGsA N SaITTRYNIUS 18819152y 71 None st

gl lulaszuidenln vdeissmaaunindnugniunearyivinisiy 9 wielu”

AUAAIUNISAAUTUS S dveIUsEwAaNNTnaudanRUsIBaIUTENo U
Porniululuu Positive List 1199U aaandasiu Nellie Munin §lg910n1naneni1sa
seniUsEnakasATYgAansvaIn g uueana mglsy 91nd1371 1eea1nansetennity

v v v ] < a o A VWyvw = 1% | 1%
Meme Made wagtonansuuurnese 9 udnussmeanndntaduiinliludeyniuiively

fnananguuny dadu dslausemaaundnlilassylilumsaviduinvsesmaannanlile



€86TZEBLGT

'bes / £/ TT 29528090 A998 / sisayl veeeroosss sisaul 1 no ]l

0T

127

(3

UszanAeyniulvidnanianguuneg (Nellie Munin)®' nangaanudinisiesteyniulidinludiu

Y

voafonniunIlunIedenniusiualv) inUssmaauBnUseasnsyniiu Ussmaaundn
rAoesvybilunsedaingny mnlussylilumseldindenniumluniadeyniusigaiu
whiuiUsemeaunanliussashasyniiu
| I = = . =& v Y =

2e1413Am11 91nN15ANYT AR Mexico ~Telecom Begllguagasdnuluningiy
e Jgunudyminisianuasederniuvesansgenisniluavinisusnisnisniuduse
nalnadinnuadeadeiunisistenniuresUszmadngln nanfetenniiusieaviluaiv
usn1snistesiuuagnissnwanudasade (Protection and guard services) Tuguiuunis

1 [

Y a d‘ @ a ! 1 [ & Y o w Y 1 o
U359 1 Wn@lnseydnlainiy (unbound) Niludedinnisiiignalauazdadninnis

'
a 1 [

sERURBesAuYR witeyniuiilulugduuunsTiuinisg 1 dndlnssyitluiidedndn

Y

=

(%
14 o U

(none) Nadadnfan1sidngnatauazrdedninnisuseAviigesnuyd Juin Jaymidudinig
frsuriusnsdvendn@lnluaivivinisnisdesiunaznissnennudasndenises
a ¥ v ] ¥ v Y = dyu ! a o0 aa L%

farsamudenniusieaiviviedeyniuiily Felgmiddeldineiid1iiadeves
ANZNTIUNITRIITUTaRIN LAz eAnsanssal Fednludesorfunisfiaiudaluves

AENITUNITANTANTOINIVLALBIANTYNT IO

mAafiulnmed 2 GTsuldumnungaunanvitueiaseifiafisa innegassal
ses0suAuazfuIMImalulaBansaumasziugs (CI0) NTUATIMTATENINIUTEINA B9
vinulirnufadiu -

“(iloiesana LIS AR T s ST YeeU s M AR TUN TS
1959MayIAINIT Iy Usemaaundnlasainisiedennyiu Femnsiedagniuuys
oomiu 2 dau Aeluduvesdoyniiuily uadeyniusiearny lnelunisidenanviuinisi
svingmiulusmsidogmiusieayy @emduuuy Positive List Aaidonainarviiuszma
andndinrumioudags usdmsy “Fouly” dignszylilumsredeymiv (uirsdumse
%agnﬁu%zwmsm757@?7’agmﬁ’u57£/ﬁ7?/7) Foulvesiisnuwaisiiu Nesative List Aadadld
Foulosianuaiiiosnisimun mnlissydoulyld Fesdoiadouilufifoulyluntsidsly

Iiusnasluavidu 9 nienluguvumsliuinisiuy 97

21 Nellie Munin, ‘Legal Guide to GATS’, Kluwer Law International, Volume 31, page 144.
“Since Schedules, including footnotes, headnotes and attachments, are a record of legal commitments,

nothing should appear in them which a Member does not intend to be legally binding.”
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1NN 6 AN INADAAKENIBIAIBARLAR US Gambling NLLUININNITNATNA1TNTE
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gynwusialyl

4.2 Usziiundnudannde1wandnduai US Gambling nunusnsdivesansgaiuinilu

139en15Ldngnann

Tuduiaiinssiauaenndewosfdnduns US Gambling Adnduinunnsnis
ﬁwms‘?ﬁqﬁmmﬁwwhf"fumiﬁmu@‘[mmwhﬁu@usﬁﬂummmﬁﬁmL%ﬂﬂ%mm AUNIRT
16 : 2 (10) waz @) Auadduluusunass GATS agaelsin Wuduraulanindmdnnng
ausdyeyInuey FfyansadeuuludesnmsfiansandumanunglaeUnfsssun1veee

9

AN NYIAUALE TITNITRITUIANUUANAINITIINATIUTUaEN TR
UTUNNIATY 11 2930 2 (@) 999 GATT 1115013 I0IATNISTANNINATHALA—UNAUATT
[ [ ft & o w a a = 1 c’l’ 0O aa W a

mvualanwiiugugdadunnsmsdiadelsunamseld wenaindl Aidaduvesed US
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4.2.1 ANUHIAAADIVBIAIANAUAR US Gambling AuA13tiaduaf Mexico - Telecom
31 msnsitiisuwinfunisimualatmsinfugudiuuinsnissrdad ssunmniy
1951 16: 2 (19) uaz (%)
muildiesgilulssiuusnianigowinlfidynituseauuinsmsmiuduse
mMsfiTnsunALEenndoeBNATNITINMAURUSNSHvesanTFoENIAMINAT) 16 Hu
Aeadastureumiusnsdinisidrgraradsduag fureuavasdeyniumeaulunade
yniuesanigenini lunsdidsuuuumsliuinsdiunsuuny (Mode 1) Tunsamsidng

o w v [y 1

nan ansgersniseydn “lilidednin” (none) Tumanemudtansgawsnilaiinynitusie

Y

(%
LY 1 [ Y

MsgnaImAnULuUAINNINgT 16 faa1u1u3nisges 10. D n1susniswiudusie fatuy
ansgowsniaziuinsnisiulviuinig (Total Prohibition) L3ldunanviuinisviseaiuiuinis
! =i o My A My = v YR ] A o
goeUszmeanuyniulild Wesannldlassymasnmswuinidlunissdeyniutduusdusniled
n15alas ansgasnideliarunsafimuadedndanieReuluiliidediuiedenislanain
wihilunsnadeyniuls uwdansgoiniasiimadureumenguuiglunislduinsnis
AN

aeAnsansTalluAf US Gambling lafiansandtnguaneviunisiiusnsniswiuduy
Aavesansgewsnmduszaunguuiesguianans Wudedrdanisidignain 1lesain

v Y a Y] & v & Lere = &

nguueiunsiiusnsnsndulidnuvazidunisiiuianua (total prohibition) Fa1du
tadanisitigaatalusduuuitviumiarlaininiglaning 16 : 2 (10), @) lngfivun
daavlaawirfugud iszddunisiuiauedligliuiniswasdniunisuinig was
asAnsgnssalldonsdanuInienisdarimisisdenniulugiusiduenaisniounisnlali
Mog1avawInIN1sanagneliunng 16 : 2 wu ReulvudyyAvesliuinig (Hguwiniu
laawiriuaud) uddinsvudenaldlanmualiludnuazdiay lnvesinsenssalli

[

ANUWILIIOUNINTT (10) TinadnuaisidsiauseideUsunm

o [

)
maazitulaina3dadevetesdnsgnssalluaf US Gambling Tulssifiuilaanadas

=

fuAf Mexico - Telecom tflassalndlnladiuniuaivivinisinsauuiay uwaldsey

[y

Jouluinnsainisiansduandenlestouatenineusema (international traffic) daadu

g7 U

dyaraiid1unielaseune (routed through the facilities) a3usEnalasuduuniu lag

1051 20 : 1 (1) Muuadaisensesnludmiulssmaanndnifeseytadnininmenisn

a

dgnann aatu Wndlndsaunsaldunsnisidasieiusnsdinsdigaanwiniauldszyteuly

o

1A wananll ANNNAREVIAUENITUNITNAITUITOANINIUAR Mexico — Telecom 210
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Yy & a a1 & a ' o o P a o 2 = & Y a I
TainaateanIndndlnliauisasuuseiulanusdnmadindadudlvuinsselngniy
Jornunresle 2.2 veuena13919ds (Mdindlnlaseyliludeyniuiuifvesnisietorniiu
< A Yo ¥ = ! ! v Y a &

sgarvvendndln) ladalvdnisieuselassredugliuinisins auuiauiugIuves
ansgowsnt dmiunisusniswuuiilasstieluvesnuies nnelddnsnasviouduyu
(Mexico — Telecoms)™ vinlyilliin1sA1U3n1sanvIAsnaInAnuase wagyilidnuiuvesy
Tusnsaanansadiuiusnsldnuanuluasedudugud deiu nsndndlnla
Y g val Y o ad a A = Y a Y 1Yy A [ W 1
udlisinisliusnistaedBiiunisunangliuinislaeily nadulaimvindue udny
ANUNNNEVRATT 16 : 2 (18), (T) uag (@) W09 GATS (Mexico — Telecoms)*™> aeivn il
- a Y a v = Aay 1A v oa ' a
Janulahamgnssunsiasanteiininlaneeudenleansalidglviuinisianisgls
Panusadngaatnle Ilusedamwindugud sudunsdindalSunaniugng 16 : 2

[y v v

(18), (D) uaz (@) ¥94 GATS FHuwsANdaduneiuiuaf US Gambling

4.2.2 anulidenndosvasnrnnduluad US Gambling Tuisasnisninualaanvinnu
audladldnisdniadausunanigliunst 16 ¥as GATS Waa1saInIuANUNIIEUNA

o 1

535UA1Y8AIIAIAT WUININITIRTIIATTIedaynW wasnsiuddluusunnsly
UININTINATIUIUADAUANNEBATIUDITUAUNYDININT 11 299A 2 () VB9 GATT

Finduvetesdnsanssailuafl US Gambling idnduinuinsnisviusianuniing
Wiguwihdiunisivualanwindugudidunisdidadeusunanielduins 16 ves GATS d
Taladaunue mnivannTRANeURYYINTIIEULI UITATUIANUIElagUNE
553UMB9FUINATAITAUNANUMNGAMNIUIYNTY VFUNVDBNAT 16 AUTInglusms
6 (Fotsdunelulseme) wazuns 17 MdnUseAdRbeanund) wazuuinianisdai
mstenniulugiugienansEiunsiAIY

Usgn1susn Wlefiansandrintlenm enafindeieiady SruiusalaeansTiuinish

\Au 10,000 Aulwiadlvg wseni1sdndnduiuvesnisuseusdainun liiunda 30,000 fAu

22 panel Report, Mexico-Telecom, para. 7.216.

“..we find that Mexico has failed to fulfil its commitments under Section 2.2(b) of the Reference Paper
by failing to ensure that a major supplier in terms of Section 2.2 of the Reference Paper provides interconnection
to United States basic telecom suppliers of the services at issue on a facilities basis under cost-oriented rates.”
2% panel Report, Mexico- Telecom, para. 7.85.

“... therefore, that supply of the service by means of one of the categories (over leased capacity) within

Mexico is prohibited, and is subject to a zero quota in the sense of Article XVI:2(a), (b) and (c)....”
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Tuliu o viengruiefesnluayginliungdmuieast 1 lu devn o gorde 2,000 auly
dies dnvauziionananliindudnwuzaedaini luniessiudiy nsiiansaninnguung

d' o 1 a 1 e J ! ) o w [ 4 | Y Y
’e)’]iqu}’WﬁLuLiEN"U’WU’]EJLSIi@u ﬂﬁlﬂﬂlﬂiﬂﬁ’]’n’]L‘U‘L!ﬂ?i’fﬂ’]ﬂﬂiﬂ’)ﬁ?WﬂﬂUﬂ‘UEﬂMLLﬂQﬂ’]ﬁQLLazﬂ’]

1%

Yanalsdu wauwiasandndudnuwazveinisuing 39luerafiansanladnnisiuguiiidunis

falamvindugud uwiluad US-Gambling i asAnsgnssallafiatsannsvuuiliney

Y

MelAung 16 : 2 (Regan)™*

Al AnumnesssIAAe MasiAnBaUTinaiiunningud Wy Tamnwindu
1 ¥30 7 %30 43.5 w3e 10,000 uinslilmmiiugud Wudnoufivsaanmsiuiias
(Regan)®”
Tudefinmiitugnisiansanvesnuenssunmsfissandefinmuayosdnsgnssald
vangARTinnEnssINITRAsandefinmuayednsgnssaiiA N gmuwaLyn U 14
WlafuvnaunsUnRsT I
gaAnsanssailuad US-Offset Act (Byrd Amendment) gau3ulun1sAuyA
amamanglunauynsuinduuuimeiid dydmsunsfumanuvanevesdfiusnglu
duddgy gy waztenarsnisnguuie weldlailuundady (US-Offset Act (Byrd

Amendment))*® A31unUNEAINUNFATITNAIYBIANIT “TAIR1” ATuNAUIYnsH Collins

'
a A

English Dictionary wqdmmaﬁmuLLU'Qmué’ﬂdaw%amﬂdau%aﬂﬁwmﬁLuaammﬂmi
Jnassliymaanianay ("Collins English Dictionary,"”" uansliiiuinassolidndiuvey
lesueyneliuing uazdilildsueyanaliuins egslsia mamdnnisiniuluuing
31 wiveudaIngaeuwn agdesinsandauiun iWmineuasingUssasd vewuns 16
Y83 GATS 6178l

Usen139 2 1ileerigasAnsanssallumf US Gambling 1n15v818015AAI1UAIN

2% Regan, Donald H. “A Gambling Paradox : Why an Origin-Neutral ‘Zero-Quota’ Is Not a Quota Under GATS
Article SVI.” J. World Trade 41, no. 6 (2007), page 1305.
2 bid.
26 pppellate Body Report, US-Offset Act (Byrd Amendment), para. 248.

“..It should be remembered that dictionaries are important guides to, not dispositive
statements of, definitions of words appearing in agreements and legal documents.”
#7 Collins English Dictionary, William Collins Sons & Co., Ltd., 1986.

“ ‘Quota’ means the proportional share or part of a whole that is due from, due to , or

allocated to a person or group”
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“luguuuuvee” (in the form of) NUsINYlUNIASY 16 : 2 (1) way (@) Tudmansenu

o o ¥

(effect analysis) watllogWeulaiarsuiniuiwIniansdariinisedenniy adud ..

Y

[

1993 Tug1ugnNasE@suNITAAMUAINLINGT 32 WNBYAYINTIITUUIY ANA1ITTY

yos09Ansgnssal wumemsdaimsstennituldszyindedifniiseyliluinem 16 : 2 16
fvuasanizansnsidioynslaoyuiasmiddy 6 Ussan wihibu (exhaustive) ('
1993 Scheduling Guidelines," 1993)%® LLasim8*17131%33mmm%ﬂﬁﬁm%isqmmmwﬁa
wnsmslalu 6 Ussnvluiusnsdimadrgnanmiuusiusnidlafinadaieg fadu desrinnis
vhunsliusnsmswiuduselsiidudedidamuussianiidmualilumas 16 : 2 vesny
ANAY GATS

nsflesdnsgnssaifisnsaUssinnissiaie 4 Ussavlunins 16 : 2 (@) uas

C3

asuIlangeUiuvuenuInsIdadaUsnaluduiuglviuinig uazavauded

a

MelaaleinlaingauTua (numerical quota) lavaudildnwuzidalsunnuagzlaning

[ e’ﬂ A v aAvo

wiriuaudidunIesion1sdndanidnlaenilureannaannianisa Aty JuinA1any

Y U

' 3

d1Ay71 eeAnsgnssalliidadeegnuiiesmendinseliinniuingussaidvewingl 16 : 2
(10) TmsGasanasindsmssunisiuinismswiumslnadaiinalanvinfuguivselsl
uidloddlafiainnnsnsiidaUnansuimsuasliuinnseganeliiusnsainindrdnain
Tusms 16 : 2 Faesdananldszylssiandedidansdgaandisidnvaznisditags
USnalliavuauds asdnsgssaifslimsiianunuuvensanuliinnsfandiaseuags
N3ANSINNITUNIRE
Fofiansanuumsnsdnvhassenniuuazienansatuudlouds (World Trade
Organization, 1993, 3 September)*” 15507 4 suaﬂLmeqnﬁ%’m‘hmﬁﬁaQﬂﬁuﬁszqdw

YuzNNTIIAGUTIanAmualiluans 16 ves GATS anusauansliiuluzuwuuids

281993 Scheduling Guidelines, pp 8, 23. In Hoekman’s view, the exhaustive list weakens the scope of market
access obligation because it does not cover other measures that have similar effects like the six kinds of
measures, at 112.

29 Scheduling of Initial Commitments in Trade in Services : Explanatory Note — Addendum (‘Addendum’),
MTN_GNS/W/164/Add 1. See for example the third question/answer : “With regard to market access limitations,
such as numerical ceilings or economic needs tests, how detailed should the entries in schedules be? The entry
should describe each measure concisely indicating the elements which make it inconsistent with Article XVI.
Numerical ceilings should be expressed in defined quantities in either absolute numbers or percentages; regarding
economic needs tests the entry should indicate the main criteria on which the test is based, e.g. if the authority

to establish a facility is based on population criterion, the criterion should be described concisely.’
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U3 visemunasinszylilueyunns (1e) fe @) inasivarilliineidesiuamuninyes
n15lAUINIUITeANEINNTaYRR ITUSNNTNaEliuTNIT ("1993 Scheduling Guidelines,"
1993)** ¢latiu N159LUINIINITIANIAII 19Ty NITUNAINIAMNINYBINTIAUINTUT O
ANANN3AVDIF ITUTN ST AT UAYUIMANAIINIASNSgNATualTluangT 16 : 2 o
Juninsnisifidnwazuiamgnanisiduinsnisiieingussasndureusssy (legitimate
objective)
Usen1s9 3 eiansauSeuiisuanitdadsad US Gambling ansaunliunsnis

a ) a Ao I3 v Y a Y a ' Ao
fvnvesanizowsnindanvuslunsviunistiuinisuaggliusnisinsndnmun (Total
Prohibition) figuwinfiunmsimualamindugudidunssindeuinuniuunng 16 : 2
(10) kag (@) AUNSAAINAIIN “NISTINANITELT LATAITIIUAISENL” LAgINUNITIY
11MSN1TINAATIUIUABAUANYATIUDISUAUNVRINIAGT 11 355A 2 (§) ¥99 GATT

119151 11 2530 2 (@) ('GATT,")*®! 994 GATT nanfsn1siusewmanAanisald

o W o Y a v A a v aa o v a = &
wwsmMIdfansdduminensvseduaUssuminsdndiunliinlugvuuuladadu
WnsNIsINRwILnIdusenseiniensinatiduldvewnnsnisvessy Tuvasfining

11 7953A 2 (18) ("GATT,"Y’*? wag 11 255a 2 (0) ("GATT,"*” audwitansdinisdndanaznis

3001993 Scheduling Guidelines, para 4.

“... The measures listed comprise four types of quantitative restrictions (sub-paragraphs a-d)...”
1 Article 11 : 2 () GATT

“(c) Import restrictions on any agricultural or fisheries product, imported in any form, necessary to the
enforcement of governmental measures which operate:

(i) to restrict the quantities of the like domestic product permitted to be marketed or produced, or, if
there is no substantial domestic production of the like product, of a domestic product for which the imported
product can be directly substituted; or

(i) to remove a temporary surplus of the like domestic product, or, if there is no substantial domestic
production of the like product, of a domestic product for which the imported product can be directly substituted,
by making the surplus available to certain groups of domestic consumers free of charge or at prices below the
current market level; or

(iii) to restrict the quantities permitted to be produced of any animal product the production of which is
directly dependent, wholly or mainly, on the imported commodity, if the domestic production of that
commodity is relatively negligible.”

%92 Article 11 : 2 (3) GATT

“(a) Export prohibitions or restrictions temporarily applied to prevent or relieve critical shortages of
foodstuffs or other products essential to the exporting contracting party”
0 Article 11 : 2 (b) GATT

“(b) Import and export prohibitions or restrictions necessary to the application of standards or



€86TZEBLGT

'bes / £/ TT 29528090 A998 / sisayl veeeroosss sisaul 1 no ]l

0T

141

g el mndunsiunisdndrdsliegludesniiuniuung 11 9330 2 @)1)
I (e (qnuegn) nesals, 2559)** Auuy

(1) AMtadeuluaf European Economic Community Restrictions on Imports of

a v A o A

Dessert Apples : Complaint by Chile (AtdgnIsNA1IRAITAUNTORNNIMAANI TR IUN 22
qungu A.A. 1989 Hursnarreunsdais WTO %ﬂé“qlzjﬁmﬁ@g’qaaﬁﬂiqwﬁiai)
(European Economic Community — Restrictions on Imports of Dessert Apples —
Complaint by Chile, 1989)"* Gsasuliinasnain smsnisves EC Asziunmseenluaynn
Junsiuddnilldnissrdanisunda (European Economic Community - Restrictions
on Imports of Dessert Apples — Complaint by Chile, 1989)*° (:{aifil¥ EC anwnsald
fodraFesdosniiunuing 11 2558 2 @)X1) 1¢) udrazassunmsisandefinmufias
Fonandrmwestalnaiui o £C lldumnindweudaromn Sedosiodnunsms
w89 EC 1umsdrianmistdndldnisiumsiidiauauvanegyesnng 11 2530 2 (@)
(1) (European Economic Community — Restrictions on Imports of Dessert Apples —
Complaint by Chile, 1989)*°

[

(2) Ai13fadelumf Japan Restrictions on Imports of Certain Agricultural

v A

Products (AaznIsuNIsRasadefinamid3tadediotud 2 nuawus a.e. 1988 1Ju

regulations for the classification, grading or marketing of commodities in international trade”
304 gigesile (gnwean) nosgls, ‘ngunasin1sAduAnyasnald GATT uaresdnisnsiilan (WTO)Y, driinfiumivs
quaaﬂiiﬁwﬁmmﬁﬂ, 2559, %11 59. See also, United States Prohibition of Imports of Tuna and Tuna Products
from Canada, report of the panel (L/5198 BISD29591), adopted on 22 February 1989, para. 4.6.

“...Furthermore the Panel noted the difference in language between Article XI:2(a) and (b) and Article
X1:2(c), and it felt that the provisions of Article XI:2(c), could not justify the application of an import prohibition”
%% panel Report, ‘European Economic Community — Restrictions on Imports of Dessert Apples - Complaint by
Chile’, L/6491 -365/93, adopted on 22 June 1989.
%% |bid., para. 3.7

“Chile maintained that the Community’s measures were a prohibition, not a restriction, of imports...”
7 |bid., para. 12.5

“The Panel followed the view that prohibitions on imports were not permitted under this part of Article
XI. It considered that Article XI:2 (last paragraph) established conditions regarding the minimum quantity of
imports that must be permitted; it did not regulate the distribution of that quantity of imports among supplying
countries. As the EEC had at no time prohibited all imports of apples, its measures therefore constituted an
import restriction, rather than an import prohibition in terms of Article XI: 2 (c)i). The question of whether the EEC
measures had operated as an effective prohibition of imports from Chile were examined under Article Xl of the

General Agreement, which regulated the non-discriminatory administration of quantitative restrictions.”
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Pasanounisdane WIo Jsdehifinnsdndsaadnsgnssai) Uapan — Restrictions on
Imports of Certain Agricultural Products, 1987)% l@neliiAnuuifnludes “n1siy
W laengfte” (de facto prohibition) Jup nanfe nsfigUuldfvunlamfivasly
naidduanlagldfiawizursaniud (Limited places) Aodiuldrmualainifaussy
(processed cheese) U4 (evaporated milk) Uy (condensed milk) Faziuldlue
Okinawa wirtiu wielvihanldifie Taguszasdusegramingu wy dmsuldlulsusuiid
fvieufisranssuszma vievudefiiunissenindsemaniity aoenssunsiinnsan
fofmmifaduin nansevidudvesdiuie “nsviuidnlaengive” Ssdlddedrianms
UITIMIUAIIUNLIBTDINIATT 11 295A 2 (F)(1) (European Economic Community -
Restrictions on Imports of Dessert Apples — Complaint by Chile, 1989)*” fiagldsunis
snuanvdninluresnas 119590 1 (vl (qnuegn) nesgls, 2559)°™°

Faviulddaauinnasnsiiaesaiifinaniidnuazdunsiuimun (total
prohibition) WarAMENIIUNITHAITUITEANINAIRIdB NI TEINEID Sldn1597da
Fuaunsindt Faunndannditadevetesdnsgnssalad US Gambling 9131191
wmsmsLsavesanigowiniinaiisusifunsinualanhuguduasdunis
ATIUTIUAULINTT 16 : 2 (10) e (J)

Tagasu fidsuiiuindlofinnsanuauunisssunivesdiin 1an Lagiumis
msdavimseteyniuildfmunysziannuinsnisnssianadngnaialiluinns 16 : 2
L& wnsnsinmvesansguindslilslasadidnaisusindugudsudunissinda
USNanaanes 16 : 2 (o) war @) wazidlefiasuniusuiisuiuumedidedeluaidu
Aeatunsldunsnisirindiuiudedudinenslueriununvewnas 11 1530 2 @) veq
GATT flswydmauinnmsnismsriansindrdlgnisiunisiug dsil inasnisfinmaes

a Aa o

(% = 14 & e I 1 a a Y [ 4
ansgousnnildnuugvinuvianue (total prohibition) lil¥nsaliisuwiiulanvindueaug

%98 panel Report, ‘Japan - Restrictions on Imports of Certain Agricultural Products’, L/6253 - 355/163, adopted on
2 February 1988.
% Para.5.3.2.1

“... The Panel observed that imports of processed cheese were subject to special quotas which limited
their availability only to Okinawa, and to tourist hotel and shipping vessel use. It considered that this resulted in a
de facto prohibition on the importation of processed cheese into the general customs territory of Japan...”
310 sl (gnuean) nesgls, ‘NgnaginsmAuAununsneld GATT uagasAn1snisalan (WTOY, driinfiaiuma
PANTAUMININGIFY, 2559, i 59. See also, para. 5.3.1.2.

“... the provisions of Article XI:2 (c)(i) could not justify the application of an import prohibition...”
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wazlilyn1s9NAATIUSUIM ANLIRST 16 : 2 (18) way (@)

4.2.3 AUADAAGDIVDIAIAAAUAR US Gambling AUKANNISAAUAUTHYUINIUNING
31 vasaydgnsaisuun Tasnmsiansanuiuniiieadasvaswnnm 16 Tuues 6

desnumsnisivmyesandgendnildlsviunsliuinsmenidu wiviaignisi
Junstiuznsmalng fedidonuiuraulainsddnardudodetsdunelulssme
MINNIATT 6 : 5 VD9 GATS ekl

INTNITAIUNIANTT 6: 5 (World Trade Organization)®! (FatsAunigludseine Ll
Fluguuuudermuansvelueygyn dorvuaierfunuandisig q Reafunisduing
wagnstvunmnsgudumnada) Wudeulatudmisamnin (qualitative minimum
requirement) AssfuiuAy 11w 16 Aszytedialudnunrgeaadeuiuna (quantitative
maximum limitation) wazansnINsgrandseiandu wu Feuluferfudiyanads
fvualfiemzluinnsy 16 sunumnenssaideynitu funsnsiteganeldnns 6 : 5

312 &, H

wazaziedtufegn1eldung 16 ("1993 Scheduling Guidelines,” 1993)** faag1919u

N159UY N IAUINITVRIEAAAILIVANN1IN1TUNNE  (medical profession dependent) (n)

IS a U a

TdlsEauI¥INITaIv T (Jernmuanuattiniuuinsi 6: 5) uag (¥) N133MATIUIUE

9

Iusnslugusuulani@eausunu Ly n13iian1sidignainideuSuna auuns 16 : 2

(19)] (Erich Vranes, 2009)°"

1 Article VI @ 5, GATS :

“(a) In sectors in which a Member has undertaken specific commitments, pending the entry into force
of disciplines developed in these sectors pursuant to paragraph 4, the Member shall not apply licensing and
qualification requirements and technical standards that nullify or impair such specific commitments in a manner
which:

(i) does not comply with the criteria outlined in subparagraphs 4(a), (b) or (c); and

(i) could not reasonably have been expected of that Member at the time the specific commitments in
those sectors were made.

(b) In determining whether a Member is in conformity with the obligation under paragraph 5(a), account
shall be taken of international standards of relevant international organizations(3) applied by that Member.”

*12 The 1993 Scheduling Guidelines, para. 5; see also, Erich Vranes, ‘The WTO and Regulatory Freedom : WTO
Disciplines on Market Access, Non-Discrimination and Domestic Regulation Relating to Trade in Goods and
Service’, Journal of International Economic Law 12 (4), 2009, page 974-975.

%13 Erich Vranes, ‘The WTO and Regulatory Freedom : WTO Disciplines on Market Access, Non-Discrimination and
Domestic Regulation Relating to Trade in Goods and Service’, Journal of International Economic Law 12 (4), 2009,

page. 975.
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11991 6 : 5 fdnwazdunsimuaieuludumdagliuinisiwAndussansnm

anunsadnunbiusnsle winesn 16 Junisdrdadelsuna Tudnvaggegn Jadliusnis

fingvdldlanunsainunlusaista (Erich Vranes, 2009)*M

luAniadead US Gambling #sansgarsnilavinaisnisiiusnismalnadmsuanan

[

Usnsndudusie (Msliu3nisnisntdunisdunesile) ureyyndmiuisnisduvenis
Wusn1smsniiu asRnsenssalidunesluaingi 16 : 2 (10) way @) el “lu

sULUUYe” (form) vanganulaedefadndn “duasde” (effect) wagA1dn “1@eTunn”

' '
a A Y Y

(numerical) ldlamunefiauaiiieos “duan” uinaneadusiuds Fmiauanuaeniiay
(Erich Vranes, 2009)°"® uazesdnsanssalasuinnisirdafiiieusiiulaimwinduguddu

N153AATIUTUI QITIUAINNINTT 16 @ 2 (1) Wag (B) (Erich Vranes, 2009)°™® #1N83ANS

14 LY

gnssaliinsiiansaunegraiissnaiieafudadiduaslulssmaniamuladndinanszny

v a . 1 ] Y v o | 5% a |
T1aLAEA (side effect) dansitngnatn wasdedsrunmelulssimadlngdiuiinansenuse

maindnainn1eleiunmsy 16 (Erich Vranes, 2009)*"

NS UgUAUUSUNUDY GATT Tumd EC-Asbestos @aelSauaalainuiiniga

'
=

NARA NN A IUNANYRS oA n1sndsanalllmdun1sIdadeusuna watdu

15997 UIAUNETUUTEIMANALADINDITUINETANIRST 3 VD9 GATT (LAZANUANAIINNIEY

a 1% 1 [

guassamanaiinsen1san - TBT) lesannaudemiaasedumsedhifidiunanveusleiui

(% 6 v o (%

lasvaygnlvinduasvienaadugifnadls ganinuu Aldadelua@ US Gambling lu

1% Ibid.
15 |bid., para. 227.

“...the meaning of the word "numerical" includes "characteristic of a number or
numbers"....”

316 |bid., para. 238, 251.

“Para. 238 : For the above reasons, we are of the view that limitations amounting to a
zero quota are quantitative limitations and fall within the scope of Article XVI:2(a).

Para. 251 : the measures at issue, by prohibiting the supply of services in respect of
which a market access commitment has been taken, amount to a "zero quota" on service.”
operations or output with respect to such services. As such, they fall within the scope of Article
XVI:2(c).

317 Erich Vranes, ‘The WTO and Regulatory Freedom : WTO Disciplines on Market Access, Non-Discrimination and
Domestic Regulation Relating to Trade in Goods and Service’, Journal of International Economic Law 12 (4), 2009,

page 975.
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aonnRRITULININITINTIINNTITaRNTUNSEYIIReuluTwA1 (minimum requirement) 7
fdnwaz@ausuna lanegnelduinst 16 ("1993 Scheduling Guidelines," 1993)*'® il
MEwaRatIeiu n15NesRnsanssalluaf US Gambling lafininuweeddn “Tuguwuuves”
A g v = A o "y = o I 4 Aa & y A 9w = Moo
Welvmnungsufiensdl “Ninase” wasfnuA1d “W@alsunn” iWeldsiudawinsnisilily
LY [ a 3 a Y Y v a '
A Wunsdsuuwdainginaeinisiiansannisididaainlidanudunataziiainul
wUUaY (unsustainable) (Erich Vranes, 2009)**
1 A v A 3 ! o ¥ o a =) Y a (Y 1 A

pg19l3AA Jllgwdiuinn1sdndndiuiunisusnsvseglviusniswinduaudlienate
Idunsirinamnineeinsuinsld nszaunmiedesiunsinunouledum uay
Wnsn1svesansgosniliiodnduninsgruniamaiia (technical standard) musng 6
winsudlsinisliusnismsndumslnalaeguuuumsliuinme 1 weAuasesdasssy
Tufn3enuaIuseusosressziry Wineadasiuamainnisusnig wisndudes
fiansansieluindunlevisvesmAdureusssy Feenvegnalddesniiuialuing 14 ves
GATS winuasnIsinmasnaassfueuluvesesniuily wiseatedndasenanyse
AURLBEIAUTIRAIUNINTT 17 209 GATS 19 mnUszinaaundnlulassyReululilumnisiede

Ly

ANU

e

Adsureazunisiaszilulseiiu 4.2 Ussiiuaiudenndodnasdidndund US

Gambling fuiusnIfivesanizosnlusemnsidndgnann fannsseluil

wann1siugIuli | inamdeuiinnsisdeyniuves [1dn3inldsey

Y o

ni1Nazaeula | uTn1smsniduduse lngn1s1e [ mataludeyniu (A §  Mexico

Y o

(%
v

Il
a
]

1
Y

[

¥ o YV a a . 0 aa v aa a 4
danguang AFAAUAR US Gambling AItiadAfau AATITNAY
¥83 WTO GRLLERR
UM 31 16:1 U9 9| 03ANTgNsIUTUAINAINATY (A A Mexico - |daandad AUAI

GATS 1A A 19 U A | UD9AUENSSUNISAANITUNUD | Telecom a1 u N |3 T 2 d 89 8 9
AN ENITUANNS

Usewmaau¥nd | anfgawsnlagniudearst | Neulunisidng | farsandedininly

*18 The 1993 Scheduling Guidelines, para. 5.

“...Minimum requirements such as those common to licensing criteria (e.g. minimum capital
requirements for the establishment of a corporate entity) do not fall within the scope of Article XVI...”
%1% Erich Vranes, ‘The WTO and Regulatory Freedom : WTO Disciplines on Market Access, Non-Discrimination and
Domestic Regulation Relating to Trade in Goods and Service’, Journal of International Economic Law 12 (4), 2009,

page. 977.
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Janguung

ARRaUARA US Gambling

ANINANYARDU

U939 WTO

AAIITIIANY

ARG RN

patnluteslunini

Tannualilumnisia

Y] [

Joyniwy detu

(% d

WUSNILAYINUNIT

Wigaaitaluanvn

]
a =

Usnisnudseind
GHRERICRHER Y
A ERERIGERR

Roulunlaszylily

(% =

ANS19VINNNY &

Y

USenAauIniloasy

'
a

NALLABNTLAUAINY
HARURINAIIUNTOU
YDILAALAIVIUSNS

YAz UTEINA

11951 16: 2 la

AT uUAINbuanv

a

USAISIANtAYi19 0

NAWULAEAAUNITEUN

Y

ananmenly Uszwea

&

AUNTNALA Dby
ANNUAYDIINANI B
Foulaursusenisd
laides1uredonis
Unsaaas wsendu
guassAnan1sila
AAALES LIULAIY

seylilumisnade

v [

ToynNuveIanigeluinilasey
31 “lifidednin” detarniu
nsigaandmiuaniuinig
don 10.D. Kty ansgaiEnii
Llannsadsdulgnguunevinud
Tuinislvusnisnisniiudusio
n1elna 1lesanliliszy
unsninduiniilunisede

NANY
Y

nsfanigowinidaduld
nUuIERINNITIAUINITNIS
NUUTURDTIN L AU
ansgowsniddnwauziduns
NANTIGRa1AnNLIng 16
2 (10) hay (@) wazdodndy
Fadnansiiignatalusluuy
UIUAAVLAINT TAei1run
Aaulatnuiniuaue 9ty
dleanigeninigniunis
Thusnrsnisndudusedy
WINLAY hazansgausnifila
Amuadedndanisidignainld
Tun191998H NN UTIHAIVILAT
NOUUIENILNITIAUINITNS
nudunadinunuladu
WnsnIsATasewusnsdinud
ArualludIng 16 A1uA31u

MNAaY GATS

nsiddnanauag
SLERELREGRY.
Windlnlavinde
yRuLiaAL 191

1% v

W1unN15gnann
Amsunsausnis
nsanuAukuUly

fAlassvneduveg

@32

AULDY (WaTWY
Tusnsiilaseane
[~4 1@
LWUYDIRULDY LA
U150 AUIANTIA

latAuninUsSuna

e3lp

ERGERRRERG

o

Tvusnastasu
SIETRENCIERIC)
Woauluainanida
< o o )

Wunisandnsiuau
Alrusnisniegly
ANUNUYUINT
16 : 2 4949 GATS

= @ a

Fudnglnaiunse
Japulauinsnig
Fanaald esan
Ieszydoulaliuda
lum1s1eatonniy
YOINUBUUALTA
dlofinnsDenas

1 @ a dl
281415AR 15N

Telecom 3 1 n
¥ <@ a d' 1
DN A2397 71
=3 a I
Windlnldanuise
Sudseiulain
Y 2 =
USEmaindaudu
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AUTDATINUAVD I
989 2290 4
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dindlnlassylily

'
o a
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M5B NN UTY
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v o YV a a . 0 aa W aa a 4
Yanfuune ARnduUAn US Gambling ANIUIALANDUY AATIEVIAIY
¥as WTO GRLLERR
KNI A9y Usze | IngesAnsguasalviudndaan | dndlnluaiuise | anuduaseluiu

AU1TNILAUINTAT
fosumat Al
A191USNSUIBANN
a ' ~

UINI58RENUTELNA

) va A ¥
augnulandeiels
FEYUINTNITIIUIN
Tums1edenniy g
TaNVUENEITD

(% a

nuAna US Gambling

b

9O UNIA T

rameluil

(o) 40311 alu
Uy liusnig 1
TazeglugUnuuves
F1uulAIn N9

Y a ~
AU KAUINISN

kY

e
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'
A A
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o & a
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USU0W LaglhuIn1eNISINYINge

AUl A A298719UTLLANYD Y
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Janguung AAnduAR US Gambling Aitadarau AATILIAIN
a3 WTO GOELLON
Auanseandunting | Frunsuueu wagandzewsini | meludndln Jua
Fnavilddmunly | flddmuadeditanmadngnain | 1Wulaaniviadu
sUkvuuvesinind | Blusmsedeayniusigaivinad | audaiuainumiuieg

n3oaubvfgINU
AISNAADUAITY

o & a
Q']LUUVI'NM?HE?W

nOuUIERIUNITIAUTN1AS
nludumadinwauladu
WnsnIsATasewusnsdinud
nvualiluuinsi 16 : 1 uay
UINTT 16 1 2 ATUAITUANAS

GATS

VI GATS

UVBIUINT 16 : 2

(18), (1) wag (%)

{ 4 o v A Y o Aaa o '
9175Nﬁ 7 ﬂ??ilﬁ’@ﬁﬂﬁ@\?"l/@\?ﬂ”l@ﬂﬁ'uﬂﬁ US Gambling ﬂllﬂ”lf)ui)ﬂf]ﬂﬁ Mexico — Telecom 91

{ 1 o o 1 o o 3 o v A
ﬂ?@iﬂ"liﬁ!ﬁ(‘lllll‘l/l'lﬂllﬂ')iﬂ'l‘ﬂlJW Tﬂ’)@')!‘n7ﬂ1]@'1!€/!7]l!11')¢15ﬂ75§)7ﬂ@!‘1f\71’?117ﬂ!¢771/1/7@57 16 :

2 (18) uag (¥)

Janguune

o U a =
ANAEUAN

US Gambling

o/

ANNRYARNDUVDI WTO

AAIITRANUFDAAADY
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gnssailumf US Gambling LAgadudunauni1siiansadesniiuiiilives GATS &9
AMNENITUAITRANTUTRRNMIUAR Argentina — Financial Services laatladai1uns 14

Y99 GATS Uy efAludnwalzliulneiuuIng) 20 ¥a3 GATT UnUggAluuing 14 999

o
QU 1% Y v

GATS waza1ns1 20 V83 GATT dlassaineundayefAnaaendaiuwasunaeyuInsIveeiaeaes

unUnaRldaesadeaiuin “sudu”
03AnsaNsIaifiaNsauninuInIsYesUsEImARINnisnadosniumlazdeadl
Feuly 2 Uszn1s (two-tier test) Uszn1susn ﬁﬁmmj’]mmmiﬁﬁwmLi‘]uiﬂmmwﬂ’@ﬁﬁa
oynTgesvastasnL iuiluinns 14 ves GATS wioli wazUsznsfiassie fa1saiin
1RIATAIRiNNaonAdeaiuUNiYewInT 14 183 GATS el Jsaenndasiuuuinig

Jupoun1TIdanstesnIuiluluad US-Shrimp wagan US-Gasoline

nsfiarsandnasnsiinmdulumuundygfoyunsigesvasdosniiuily

(3 a

AUNIRST 14 n3eld Anannaein1sNa15NII1 1INSN15AINa1ILASUAIToBNLULNILNE

'
oA

UntasusgleviansnsnenianmuaA i vualinueyuInsIgosvauIng 14 kagu1nsnig

d‘ I A

senandunnasnisiiduduiioussainguszasdlunisuntesselovlansisaznionuad
UsewmAaun¥ndadnis F9ad China-Publications and Audiovisual Products uazaf EC-Seal
Products @enadesiuwuInieAItageuesan US Gambling fanany

UseimnaauBnionstesniiunilunuuinst 14 da15en1siigadniundninesinis



€86TZEBLGT

'bes / £/ TT 29528090 A998 / sisayl veeeroosss sisaul 1 no ]l

0T

154

% 1 I

NITUIN199U NANIAR UTenAFUNIINN19U8NLINALADLANDNEIUNENFIULALTDYA

a

Rerdeaiiofgaililedin mmsnisvesmuldsuniseenuuuaniiieuntesseloviasisny
vionmariidualinueymangdesvesnnam 14 Famsfigafludiudinrsgnnsfigal
1n Insluusunvewing 14 (10) Usenegnieeesiigatinuinsnisveslsewmeaudn
ponuuuailendesasssudud axiulsin Ussmaaindniignstesniiumluung 14

anansanunsigalluduneuilasgalientn

4.3.1 AIUFINAADIVDIAGARUAR US Gambling Aukuan1ea13tadenfsuvas WTO
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320 \Wu2008, p. 218.
21 Charnoviz 1998, p. 704.
522 |bid,
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Afleueedndn ‘Aasssudufivesuseryy’ Tuai US Gambling gniiung1ededn
A33luAd China — Audiovisual Products isidunangrunasnfiarsanlaindufasssusud
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323 Steve Charnovitz, “The Moral Exception in Trade Policy”, 1998 Virginia Journal of International Law Association,
Summer, 1998, page 13.

%28 Steve Charnovitz, Associate Professor of Law at the George Washington University Law School.

%2 Raj Bhala and Shannon B. Keating, ‘Diversity within Unity : Import Laws of Islamic Countries on Haram
(Forbidden) Products’, The International Lawyer (2013) 47:3 pp. 343-406, at 348. See also Report of the Working
Party on the Accession of the Kingdom of Saudi Arabia to the World Trade Organization, WT/ACC/SAU/61, dated 1
November 2005, Annex F, List of Banned Products.



€86TZEBLGT

'bes / £/ TT 29528090 A998 / sisayl veeeroosss sisaul 1 no ]l

0T

156

vawmuadlilaneatunisnseiiiaudesaunsainluglamdnudu 9 auun wu 113
Wonidu 99ANTBIYYINTIH NM5dolne MsntulunguieivukanguAuNAnN TNl ka3

Y ¢ & adda o L% Y =2 V1 1 1 v X o aa o
‘W‘u‘u‘VI'N8@141@‘14Lﬂu%ﬁ%%ﬂ%ﬂﬁ%ﬂj’]sﬁ‘l\lﬁﬂﬂﬁiﬂLﬂ?ﬂﬂlﬂﬂ’]ﬂLLG]EJ’]ﬂG]E]ﬂWiﬂ’JUF’]ﬂJ PNU ANIUINY

o

Y9983ANTENSTAllUAR US Gambling Nia15aun31110sn1sinnilnguszasAiieAunses

[

AassTuduARAUTEYITUAINNINGT 14 (18) GATS uazAf EC-Seal Products Al@3dade
donndosduaf US Gambling lneesdnsgnssallumf EC-Seal Products 1iuA289
ANENTINNTRATUN TN IMLARTIRaeUUTEIRN1SENI19VBLIMINNT EU Seal Regime u

Ufayayvesszaniglsunanisaeaunandusiainiuinluanninglsy Auugiivesnue

a Y

wupsglsy uazdalausvennenIsunsni1sylsudslavansisdonaasanisdofiunise

9
v

wRUeg1ImIgadaaslimiuImIasnsiIna1iduninsnisnd

[

noUszaAiiaANATes

Aasssududtuannmelsy

ANANMNNATININUAN LA LNITFAFULAZAANULAYAULATIUNITNANTUNTOANIN WAL

93ANTgNEIAlNlARALATIY “@asssudufvesUsyyivu” TdunnsgiuvenisussngAn

'
=]

gnuaziafirsliFeavseonalszlovivosdnuniond wasiduguaiousylogind Ay

[

D.

a

fanfiszimaaundnasnsatimslslugiugulovisasisns wazdaziuldindosniiu
hlufufasssudufvesuszrmududesniuusznisusnlueyinas (o) Fauansin WTO
lianudduidesniul uarldndndrindugaeffavesissmaauiniiazsivun
vouLIARasTIISURTe STt T AMANIEIAN o Yzty uarAnETiasfmunseiuns
Unilosiivsemaandniufinnsaniungay Ssduuandifuiifassmudufivesszuy
lisnPuazdeadumsivilneunsnarsvesusinvessemaaundndilafinnsfuiuazunies
AasTsuduAveIUsEVUMINAILYULALINY

aedl3fA Maivupfasssudufliiesveslsumeanidnuasannunainrae JULuy
maﬁaﬁ’maﬁaﬁiimé’uammﬂiwwu%ﬁuagjﬁ’mmmmamam TAUTIIN TUTITY Uag
e onlugnmsindeinnivsmaandnnihBosdorinadasssuduivesussnvu
Hutedrslunsviuvdonissidansnisdwielsl wasiiamnuiuinideussmeandndis
T8199aN19AR5ITUTUAVRIUTEY VU ANENTIUNITNAITANTORNINLALRIANTENETRIAESY
fladiushefuuszmadldlunnnsdvdeliidornaiiussmadlddesniugradudefnanis

AasITuduURUeIUTEINVU

Aanduluad US Gambling Tuussauiidensvinainunsyatsdaludiionusu



€86TZEBLGT

'bes / £/ TT 29528090 A998 / sisayl veeeroosss sisaul 1 no ]l

0T

157

'
[ [

AN9UNVBIAIN “AasTIuduURvRIUsETITL” wariivendunulaulanadl

(n) Tervafasssuduivestseyvudndudesgniviegrunsualsainussssuly
Useimnagonstaniiuvso

WBAI19ANLANARTENINNTANTENINUTEWATUY RN AN 19AasI TNV IUTEINA
AUNTA Uszmmm%ﬂﬁé’mwa%ﬂlmEJLLazSaiquﬂwﬁmummmgmﬁaﬁﬁmawszmmu

= a =3 4 1 a d' % [ < o @ 1 Y o I~ ¥ a &Y

widlauAnuLgIUTEmAandnldunnsdudunisindasenisminlunesiaatide
(% [ 1 ! v Y 1 | . 1 <4 = v a
NIIAPINAI2I19NIUFDYIILNINANY (universally acknowledged) 1LUUABTIINDUAVDY
Ussmvuludseinany tiedesiuisnasinnunereunseyimnitmaelinisiuinised
AelUYBUINYDIFAAFITUYRIUSLNARULN L ABaNUSNSINETA GATS

TuAd US Gambling a13§aLu3n1919:f89431151891UN1500NN 1MUY ATLARINTITAS
YadanInansakariuninant wililainsdanmmeundngiunilamedndennafasssusdu
AvaslszrulasunsseusulnemlulngUsesvuredansgowsng uans19anaf EC-Seal
Products ananglsulaiinisiuuudrsrafsanufaiiuvesuszyuiiediundnsiagiann

v ]

i ignianveluanamelsy nsviuuudisiannudamiulueianwaUssmaaudn
< addl A A v a & o &4 v o %% v = s ¢
Juisideenaglannudamiuniluviedednaveslssyvudldtesniiu Fauesing
LAWIAT wazUsenesasluaainnliideasdeinedunisvindisiavesanainglsiive
faaufensiegaswesdasssududrayssyvuluannanglsy udesdnsanssailuad EC-
Seal Products filyldduuudrsimnudadiunndudadendnlunisiansandinisiiogess
=) v A
YoefasITUSURTRIUTEY WY

a [ Y

(v) MsNesAnsgnsIaildnsIvaeuiavnagivavesundyaAninm wuneady
] a DS ) | = o v
Jumsnsinmalswansliiuteinguszasdiniieunvesdasssusunvesusevivuniey
undygiianeanvaldnusvsell wavUseweaundnaiunsausenainguseasandinisdedu
Mu1nsnisiiedndesdasssuduivesuseyrvulaglsnaainnsiiaganlinfasssudunves
UszywuliiugiuanandednavesUszyvulaediulnglaniold Usziiudinanilagn

= a ad = 2 A =i Yo aa o A < o

gnTuniasantuadll willulssinunaulanaslasumaidademailuiwiniiidaiau

TunUszwmeaundngald

4.3.2 ANUHINAABIVDIAIAAGUAR US Gambling AunuIA1Itianeafduvas WTO 31

wnsn1sinnazlianudnduliodiun1siarsandienssuiunstalintnuaza199a



158

Jadeiiieates

AR US- Gambling i asdnsgmssalléitaduinanigousnldfgaillfifiudaniy
Fufuvennnimaiiieussainguszsasdlunsuniessslomiasisng lnedanuaenades
AULUININITAAINYDIAUENTTUNITAANTU TNV UATDIANTENTTIVDIBIANITNTITAN

TanPuNuun f9il

N15ATAUIMILNTEUIUNMITIMTNLAZE 19 (weighting and balancing) vadAd

€86TZEBLGT

Korea - Various Measures on Beef wagAf EC-Asbestos @aanadninumn US Gambling
1 I ¥ a ) gol £y | U d' d' ¥ U b % 1 o W 1
nanfe Ifeslinstaivinuazalmadadeninertes 3 ade laud Aanudidyvesnne
wsaUszlorindoinsuntos Ussdnsnmveansnisiaunsavinliinguszasdiluasela
LATHANTENUNIINTAIMARTUIINNINTNNT W linsuludosiuinuinsnisaenaradu

wmsnisindulunisunlesquamseusslemiasisuzseol

(1) N3N INUTLEIAVIINIATNTAWINENN SOV TTQUARARETIUSZIMAR 1Y
7 ' v Y o
NINININEITNMUBYNINTN 9 Tudaeniiunald
o o Ao I3 a . A ¢ | Al vo
ARnAuvedndAnsansTalluaf US Gambling M wauseleviuazaaanlasuniy
ALATRINIUNYVNY the Wire Act Ny the Travel Act (WealiansanUsenauiungmune

sEAUNATEMNeIUDY) wagngmune the Illesal Gambling Business Act (WlaWa1sanusznau

v a a

Y] Y] v v ¢ o Aa o w o
AunguueseauNasiineItes) labinadsslovunisdnunianudfguin duiainy

<9
'
[y (Y =

dndusazanudrfluseivgegn Twwmnesdanidadevesesdnsanssalluad Argentina -

o

Financial Services Alsidaduaonadasiuad US Gambling N1esAnsgnssalluai Argentina

1% % a

- Financial Services Lﬁumaﬂ‘uﬂmzﬂﬁmmswmimeﬁaﬂwmdwmsﬂm’]aﬁzwm@uazmi

'bes / £/ TT 29528090 A998 / sisayl veeeroosss sisaul 1 no ]l

'
a

naulduinsn1sn18lude (harmful tax practices) waznisnenduduingusvasd

0T

[

¢ A ) ° o s a
Naﬂiﬂmuma@mmwmﬂﬁyjqqqmmmumiwumm

(2) Mmsfnsannsiidruresnasnsiasin i inguszasdvassgussaualdass Adnduvesesdr
tu annsaviliussa Tnguszasdauiifeamsifundeniiods uazesdnsgnssning Brazil
- Retreaded Tyres Aldiunaminisfinnsanmsiidiuvesnasmsiegsiliinguszasdues
Syussqualdaianfinnsananudnduvewnnnisduiu Ssaenadesiuai US Gambling
Tnefimsfinnsaniimsvutiidiaziliemaeneniindnnielulssmadiuunuieimee

Aonfitdn wazeninaenanaziongnisldnudunitendng duiuensiideunmuniniag



€86TZEBLGT

'bes / £/ TT 29528090 A998 / sisayl veeeroosss sisaul 1 no ]l

0T

159

anasannIsraenenesnidudinelulssmaienduunldnuduainaes nsmudndiie
Wldnsaninuinavesensiideununnnsizeanaenaniiiinetagnununmee sl
flo1gn15tdarug1IuIund aalu wiasnsilvidnisdndietviaenen ddiuvinla

nUsrasAnminganAUFsIInsaratenldua L AnTula e

e

(3) N1sNITUINANTENUTIIUNITEF 19T ARBN15ANTZRI9USEINA

v a

A1Andure9esAnsanssalluaf US Gambling @ennaediuA1iiadeves

a 1 4

AMENTINNITRANTUIToRNIMIUAR Thailand — Cigarette NAnEUIIADININITUINITLY
Wnsn1sIneliingUassanienisAseninausemanield lnead US Gambling 89Ans

nesallafiiansanInAuenssINIsRansandeininAlsiasatudsansenuiidunisasia

[
[ o Y Ly 1 1%

MARBNITANTENINNUTEImMATRINgMINETERUTTUIaNaansanaty uiesdnsenssalile

o«

g
g

[

Wadelimmnavidenoazidoaiiufnlulszdiuioidda uazad Thailand - Cigarette 16t
Pafetunfinnsuarusndureawnasnsdeuiu Tnefinnsaniinsiudidymis
anwazilunisadiisdedndasanisAisenitelssmaduegiwnn wasninSeuiisuiu
1AINIaEendy 1wy nseenngunaeinunslaanyva MafuidufouguauLTes
y Wunsadstedindonisfszninassmereninunasnsviutg

(@) nsRarsuiyssmaaundngléunsnisinamlifiannsnismadendud
#9AARBIAUAIUANAY GATS UINNTINIATNITANIN UIDAZIEAAIIUANAY GATS Waendn

A a o ¥y Y a
UIASNISANIN wazuInsnIsnuunlddasaunsaldlaase

a 4 44' Yy & a
ﬂquﬁlqﬁqu’]miﬂqiwqﬁLa@ﬂWLﬂuaiﬂEJTJigLV]ﬁEjiEN'J"ILTJU&I']W?ﬂ']iV]@J@?J@EﬂQ

U

aulvRauna (reasonably available) lansality faeiiansandt liflunsnisdunasnnaes
AUAIIUANGES GATS UINAIUINTANSANIN W3 UTUINTNNTIUNALLNAAINUANAY GATS 1oy

NLIATAITANIY Laztdunnsn1snusemeanndnaiunsausefvilaluninuduase Al

1%

A ad a 1Y & A v I v a
LWEN'Jﬁﬂ'ﬁELUV]'NVIZ]UQLVHUU LLEWI&ILﬂumqmiﬂqimﬂi’]ﬂﬂWﬁgiﬂLLﬂﬂigL‘V]Fi%gﬂﬁ@\?muallﬂ'ﬁﬁ

1Y a o a

i Jenldanglunmsdndunisgs viellansedrdgymanaiiaduiigeenn dAidadevesns US

o

[

Gambling @8nAdDINUAIINATIVRIAMLATTNNITRATUITDANINTUAR Thailand —

Cigarette N1UsznAlneelininsn159u o Ndenndesiuadunnas GATT flagotg

Y
AUMAAUHANEAIUANNIAMA LA UTINNVBIYNS kazaunsaussaidmaneuleuienis
guanla

(%
(%

A o . Y a a o I3 a o & 1
MNU AR US Gambllng 191L‘WllLmllwaﬂLﬂm‘mﬂ"ﬁWﬁnﬁm"lﬂjqﬂJﬂ"lLﬂusllaﬂuqmiﬂqi'lq



€86TZEBLGT

'bes / £/ TT 29528090 A998 / sisayl veeeroosss sisaul 1 no ]l

0T

160

fpeiiasanlagnszuunstaimiinuazalma uddadisuiieussninwnnsnsianm

TUNATNITNIGEeN wazivuan1seNTRgallvidaauiy lngni1sen1siigaununszuIuns

FaminuazannaiiluntfvesUssmaaundniisndesniunilunuannsy 14 vo9 GATS

D

o o

fagdeninauenumndng nuuaztoyaiiofigatinuiiadedeiu uazafdu 9 ves WTO Ald
tha3tadeludruiivesad US Gambling sifuiuimnanisiiarsannisgnisiigaiiania
F1Yuv09U1MTN15 WU AR United States — Gasoline AR Korea-Various Measures on
Beef AR EC-Asbestos

550U I UUTEMI9LIAS NS ARNIMAULIATNTIN L Een Ty N15EA1S

a ¢ i Yy 2% AN v oA 2 A A
figaunnegfideuszmeadios IngdszwagSosdnidiilunisiaueninsnisnindendud

'
1 1 A

#OAAABINU GATS 1INNINUINTNITANIN wazidusnsn1snilegegadumnauna wWially

Y 9

o = 1 1

Msfigaudnsdininsnismdenduiiiegedsaumvanasy wasnisninmiaduungnis

]
g
v ' v o a v & A Yo " &
m‘mmﬂ‘d’izLWﬂQQﬂiaﬂmM’liﬂwqaﬁlm’m quiﬂqiwqfllﬁ@ﬂwv{,@5Uﬂq3Lau@13~|LUu

wnsn1sidegedvauinauna wanein unsn1siainmduuiasnisidndulunisussg

Y

'
=

npUszasdiiaUndesdsslovdansisue widminitusemeaggniedlidaiuisafiagaiin

e

& & i ) PN A v = & 4
ll'“ﬂiﬂ']ﬁ/]"lﬁLa@ﬂuuvLiJﬁ']m"lﬁﬂUiUFL%}lﬂaﬂqﬂaﬂiL‘V“?!ﬁllma NA1IABL YIAINUINTINTINIADNBDU

A & 1 1 (% 6%

Mdunnsnisifiegegvaumnauna 3nvannaalun1siaIsanddu 1nsnisaiinmn

Y

doduumsnmsiilidndulunisussainguszasdiioAuasosfasssudufvosss vy

| a

v O al [ a va Y <@ a & v . . <
PNUU Lll@ﬁ‘mii@Lﬂﬁﬂ'ﬂ@wq%u%@lmﬁmﬁﬁLUEJ\W]U (prlma facie) 1MUINTNITNNINLUY

unsnsIndunds wazweuimisliannsaszyminsnismadenduiiiiegessaumgaina
aadnsgnssaldsasuldhanigasnilifigauiidvinunsnisniseennganeviunisniundu
unsmsfisndu Famansiansanvesesdnsans saflutssfiunrudnduvesnasms
AINUINTT 14 (18) GATS TAUaDAAARINUNITHANTULUARYDY GATT wazluad US
Gambling #fnafisfuuumadielidiaudaaunasdanuundeiu

fiail WWuihdanehnmsfansanerwdnu Tegldnssuiumsdaiminuazaisma
JumaUadedinuenssunisiinnsandefinimuazesdnsavssalldnasfidianisiiansun
Hadusng o Miegrafuilasfiansauuuesdsin thutdnnsfansanvesusazdadeluusas
aRATAALANA1sTY WelvEauBavgulnefiansandeiiastadusensdly uaveravils

fiaugfsssuimunzauunnisiiansanaiudnduvesinsnislusdazafniidnuazanie

LANMI9AU



€86TZEBLGT

'bes / £/ TT 29528090 A998 / sisayl veeeroosss sisaul 1 no ]l

0T

161
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*Ppreparatory Committee of the International Conference on Trade and Employment, Committee Il, Technical
Sub-committee, at 7, UN Doc. E/PC/T/C.II/50 (Nov. 13, 1946); Preparatory Committee of the International
Conference on Trade and Employment, Committee II, Report of the Technical Sub-committee, at 36, UN Doc.
E/PC/T/C.II/54/Rev.1 (Nov. 28, 1946).

0 | orand Bartels, ‘The Chapeau of the General Exceptions in the WTO GATT and GATS Agreements : A

Reconstruction’, American Journal of International Law, 2015 American Society of International Law, page 122.
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BNENT W/120 waghuinun1sinyinnnsetenniu wage198ennauues WTO 7ieites ¢ail
(1) ARl Mexico — Telecom (2) AR EC-Computer Equipment (3) AR EC-Chicken Cut (4) A
China - Electronic Payment System

lpganunsnudniiasedladn Usenasusn muans 20 9530 3 YIAIUANAY GATS

' ¥ v A < ! =) v & 1%

seydmsderniufeudiunilaweniunnas GATS Al N1sAUmIANNNIE AT
Tagniy AuiefunisinudesdAluausdyngidu asedeyniuiludafiuands
WAsHalsINiuTeUsEWAAINEN WTO fati Wiamsnsdeyniududiunivesnnunnas
GATS ngusnisinudithunldiuainunnas GATS Aurunldiuaissteyniudag n1s
Anunnsesdeyniuvesanigewsnifdnluseafiansanaundnnisfinnunueydyy,
NFUTLUU 11957 31 - 32

Wesmenudalnaase A3 “nisusmsndudune” livsnglidudaudsluniss
ToRNNUYDIANITBLUTNT D9ANTYNTTNALABINTIFAD UL DAUNIAIUNIBYBIAN LYY
MsNtoyniuvesanszawsnluena1s W/120 uazkuinienisiavinnsederniugedodn
JuesesdielunisfinauuaznisiiansainisussAvthnuveinsiadoyniuve sszme
au1¥n Idudrumiavesuiunngldnnnumuienins 31 veseydyyiniaiisuwn vewdu
! ) L= = a o a v =
drunilsveaanansmisun1sveInIuAnNas GATS senginisallunisiausdyay Jadu
FBnsiEunIsAANnINNIRTT 32 YeseudyaIngaieuund windednduuiunedinasdl
AU eInsaauluafuLsn (primary interpretative significance) wawiniiodndu
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igaiegudunumangduilunauannsusuldniuanngt 31 veseudyyingalguuiy
LAY WNSAANMINNIRT 31 Seihliaunanendeuaquvsenquinsevsedn lugnanly

unlulUlsvsoldaumnauna

lngasAnsenssalluaf US Gambling Iadududiinansgeisniliseylvdaudai
pufllaldiavssiaanyuinsidmunlilulenans W/120 uazuuamnansdaviiasstognsiu
Tunmsedeyniuvesnu wiilonsndonniuvesszmaaundnifudiunisvesninunnas
GATS AENTTUNITNIITUITOANNINLALBIANTENTTAIR9@ U150 b UININITAAIY
ausdynueydyyinssdsuunidengmneausdyn WeRinnsanuduiuldiuun
nensdaviasdoyniuduisiasunisfinununing 32 wiseudyaingadeuunin
AIENVIEAUSAYYD dewnnienansiassatiusinanidulnediinguisnng GATT 3
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aungnu1eUseimanazlasun1seausulngUsemAauITndUAINLIAST 31 155A 2 V89

[y

b\
a 1y J [ a wa [ IS
UEAYEYINTIIYUUIY LLaS‘lNﬂ@’J’]LUULLU’JUi%@UWIUQ’]EJ‘Viaﬂ“UEN?,ﬂWT] 31 7999A 3 (U) v89

q

©

[ a d' 1 o & o 1 a d'
audaIngadeuu WesanliilunisnseyimsedUsenAvenaIussnUsenAaunTng
a of/ a 1 d' (v =3 2 v} I M v Y & =
AUuuunily danuseidies waganunsadunaiiule wagenaisasnanlulavwanslinauis
AL TINANYBIUTIAU TENAANITNINTBNNUNAAUAINLBNEATT W/120 LAy
v o v o Y ) o aa o = .
LUIN1INITINNIR5190oRNITUT A.A. 1993 denAdesiuLuIA1Idadovesnd Mexico-
Telecom ugl3tenaisasnaidliaiuisauiuifiansanfanulilinanienguuie waile
PINTUILNAINUT 1ian1 warn15unlUTgve9dNLa591wa @18150R15UN LA IILUINIENNS
Favhmsstenniuludiuniawesaniizuinden (circumstance) 184n1530YIAILANAS

GATS MeluAMNRLIEVBININTT 32 GU@QEJH@JQJJQJﬂﬂEQLSJEJUU’]"I

Usznnsfides munuIniansimianssdeyniussyindsemaaundnannsald
BNaNs W/120 wag/vise wausia CPC ielddmsunisuusssunnuionnuafonudmiu
#1U1U3N15808R1UTIHE CPC uavnlietansysile Ussmaaundnagnosnuunilealnd
swazdunetnuilissmeiiiendnidsinuiiniuluveuarugniiu ("1993 Scheduling
Guidelines," 1993)*! mudaifinass udmssdenniuvesansgowiniatugaving aglile
5U0819MANIINNT TN TUTDINUTNTL U VIUSNIAUSHEA CPC (United States—
Measures Affecting the Cross-border Supply of Gambling and Betting Services, 2005
)** uazansgousnuosnllladmiemluaiviuinistos 10.0 Wuvesdeusietidla

A1fiadevetesAnsanssalluaf China - Electronic Payment System @enmgas
flumR US Gambling laea@ China - Electronic Payment System 3ulassydniaulunisng
Foynituvesnuluaviuinisdu 9 Tuavarniuinisvesmuimiemuazvounnseiuiay
i CPC waituanwinisuinismanisiu Juldlassylidaudainddenmvesawndulyay
s%a CPC vi¥elal tuvmneaud Usziran@nlienananislaindeyniuvesduluaivinig
u3nsnien1sduasilulunuiaussa CPC amgnssunisiasandefininluaf China -

Electronic Payment System 3ssiasiiansaundoyniunisianilaladinisssyavsia CPC 13

%31 paragraph 16 of the 1993 Scheduling Guidelines.

“...If a Member wishes to use its own sub-sectoral classification or definitions it should provide
concordance with the CPC in the manner indicated in the above example. If this is not possible, it should give a
sufficiently detailed definition to avoid any ambiguity as to the scope of the commitment.”

%2 pppellate Body Report, ‘US Gambling’, para. 206.
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YoeNa1s W/120 usdmiu afl US Gambling ansgawusnilalaszydnauinlalaandenny
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Y

a v

Anmluadiidnwauzidunislrusnisdnuway (Cross-Border Mode) 1iaia15019151998

v [
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farsantudeyniuiilume
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Y

AUNTIAUSNTNISNTUNNaLNE TevaeTiLuIIaNISAAINY 2 WWINNG A
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gntuialvvesangowsng Usingidemianuneg 4 1509 Ao nasidudosuasnisiniy
Fams1v09yRRasTINN (FULUUNMSTIUENST 4) msldudeia (suuuunsTiuingsi 3)
293M5N9ME (FUuuumsTivEnsi 1, 2, 3 uae 4) uasniseanyu (FUuyunshivsnsi
1, 2. 3 uax 4) Geaaulslaifeadosds 9 Aunsiiusnisnismidudusenislnag il Usene
aundngaulnajerimunioulyyietediinludegmiuilusmsuguuunisivinisi 3
uay 4 widdldmaneawasliaunsarmunidomessduludegniuialuls) windaa
Jonmiuiluvesavsgesnimauuy Positive List fuilunsiosoniiosavidonmiuiusas
Ussimaaninasimuaiawizdainudesnisyni oansyewsnilissyidenilaieaty
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Hoa1vIuinIsmsmiutusenialng Fednudsiudeyniusigarnivesansgeiiniiszya
“laifido9748 7 (none) FunatlymiimsiinrsaWusnsalvesUssmaanIinasazdnionIu
15 197pANUTIEa191 n3aResaTerAuI lUYsEneusIe ” aehalsAR winvannis
FAmmuaIng 31 wieydngngadguuny Albiaanulnegasanmuniumueunisssym)
Alsil3undosmvesausaygiluusunvasdosn Januingussasruazaiiugeszainyes
AIWANSY GATS s ing Tuersununvesnaiuanas GATS Fudosnisyauiunrsdnasidu
819U (Progressive Liberalization) 3s9anunanni1sdnudasniuuuy Positive n3alsl 7
sie91AEN5ARImAelUYeIRRIEATTINITARISANT ORI MLA8AnsaN 5Tl Nl TD
gz 18a197155y71 None ustoymiuial Wldseyidonla ssfodrvssmaauiniaiu
gviusioaIUEnsiy 9 uiel®
visouuIMadl 2 nisidenavIvinsisinagmiulunisiedeynii denduuuy
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ezt Negative List fosadlaoulyimaiisansimun mnluszySoulyls Aay
owaitousrlufSoulolunndnlulivsnstuaivniu 4 w?m'ﬂugmwum5?7/}‘”1/'?/’)751.2511 a3
oealsAf Tuvas i duiidnauinnisirmdeyniuuiumida Wesnaugnssunis
finsandefinmuazesdnsonssalslivedussingundosdaduluvsaduindeuiag

fodmniuvielyl

Jgyyinisanumisederniuvesansgowiniluaivinisusnismsnduduse
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= v 2 M myd v o & Y a ag LY v o
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ANZNIIUNITRITUTaRIN LAz eAnsanssal Fednludesordanisfiaiusdaluvas
ANENTIUNTNAN TN TN NI NLAL DIANTYNT TR

(2) Uszhuarudenadasuasaiitadend US Gambling Audanguuneuasuu?
Aitiadeves WTO ieafuiusnsaivasauigaiinluesnisdignain

Aieuldlitonguuneiifatos dail (1) wms 16 ves GATS (dnnsiingnann)
(2) 119571 11 9557 2 (@) ¥99 GATT (Mudndrtuusunnisldunsnsiriadnuiudeduen
N¥AT) (3) U191 6 : 5 V89 GATS (Tadarunisludssine) (4) wuInneni1sinyinnisede
gty Lagd1adenfdures WTO fiisades dsil (1) Afl Mexico - Telecom (2) AR US-
Offset Act (Byrd Amendment) (3) Af European Economic Community Restrictions on
Imports of Dessert Apples : Complaint by Chile (4) af Japan Restrictions on Imports
of Certain Agricultural Products (5) AR EC-Asbestos

pufanigewiniliidigniudoaivivinisnisniutuse n1sfiansanaii
aonAdosoAsMSAinmAUTusnsdvesansgominnums 16 TuAeadestuveuin

Wusnsfinisiignatndetued fiuveuiunvesteanniulunisisdenniuresansyeiuini Tu

Y Y
(%

nslilguuuumstivimstiunsuuau (Mode 1) Tuasumsidngaain ansgewsnisyyin
“lsififadAn” (none) Tumnsauiranigewinlidyniudenisidgnataduguuuy
AR 16 deanuinsges 10. D msuimswdutuse ety ansgeusniasiiuinsns
#inuitanun (Total Prohibition) Aeanu1u3nisudeanuiuinistesfiussmanuyniulails
dHosnldlfssymasmauiidlumssdeyniutuususndefinindaed ansgensniie

' ° Y o w A oA PRYRET S | a P v Y P
lanunsadwuadeiriavseleulviliideduisienisilanainas L ilunsedenniiule

aeAnsgNsTalluaf US Gambling lafiansauninnguanevinunisiiusnisnisniudu
sevosanigoiniiiuszdungminesguianans Wudedrdanisidigeain 1iesan
nuineTunsiiusmsnsniunuazfunsiarianun (total prohibition) Wudesiin
nsigaaalusuuuudnuuduavlainneglaung 16 : 2 (@), @) lneivuadiarlain
wirfugug inssdunisiuimunvessiuaugliuinisuasnisuinig ssdnsgnssalld
NITUIAUALIYVDIATIN ‘Iugmmwaa’ (in the form of) MuNIMTT 16 : 2 (18), (@) Tu

anwsgInanIEnu (effect analysis) UsenauiuedAnsanssallao1afisuInienisdnyi
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msterniulugiugfuenansdounsildlimegswesunasnmsfinnegnieldimng, 16
: 2 (19) wWu HoulvdyvAvesilsiuinis (Weuwidulmmwindugud) wavanes 16 : 2 )
WU N3ENT391ANaIN1seNaINAF M UNINEURTHIAUTENA wlIN1sEusena 1 lile
Amunliludnvaeiiay lngesdnsanssallinnuiuiieyuins () daudnvasdsioee
vIRLIUTUU

o

Fragiuldinditadbvesesdnsanssalluail US Gambling luussiiutiaenndas
fuAitadevesnuznssunisiansandefinvluaf Mexico - Telecom andeiiaadsii
Wndlnlianansasussiuldissmmadindadudldusnsselngaudedmusvesde 2.2
vaatanansdedalddnliininidouselasainefugliuinisinsanuinuiiugiuves
anfgouini dwmiunsuinisuuuiilaseinoiduvesnuies meldsnsfiazvieudunu
(Mexico — Telecoms)*® ¥ililsifinsdnisanundanarifintuaie uasvhlssuuves
Trusnsinaafiannsadurliuinmsldmuanuusieiubugus fodu nsfdndinld
vhailtinsliusnslutiinalassnefiuniusmadglisnslésueyneliie fnady
ImmLﬂ/iwﬁ’u@uémummwmmmmmw 16 : 2 (10), () way (@) 89 GATS (Mexico —

Telecoms)® wiulainAuznssunisiansandaininlaneerudonlaansainludalnusnig

&

v A

1 a PN Y [ [ r-ﬂl 1w & o ) o a
mﬂmmwlwmmmLmﬂqmamim Mduisedlaanwinnueaug sudunisannadausune

U

1Y a

AINNIATT 16 - 2 (19), (3) way (@) 999 GATS Feduuin1ed1ifadedorsuiuan US
Gambling

og19l5Aid Adnduesesdnsgnssalluaf US Gambling fifiadudinuinsnisiam
fanuadnafisuintunisinualamuidugudidunssiadamnunelinns 16
Y93 GATS A9alakdau1nuiy ¥INUIMaNN1AANBUTYYINTHITUUIT WINIITUN
mamnslagUnfisssun wazdusnauminelagunfisssuavesdnin “lmmn” deo1aas
AumlaanmanIynsulaen1unauIynsu Collins English Dictionary s8yd1 “IAinn”
yanefsduusmudadiuieunsduvesimuaiiosnnanmsinassiviyananiends wang
Tituinasdesiidndnvesliiuounnaliuing wazdiildldsuoygraliuing uazesdns
avssallupf US-Offset Act (Byrd Amendment) Agausunisaumiauvuiglunauiynsy

[ ]

Idusumandrdgdnsuanumunevesdiusingluausdyan

% panel Report, Mexico-Telecom, para. 7.216.

%% panel Report, Mexico- Telecom, para. 7.85.
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o

Usgmsddnfe uwuwamnanisdaimaadeynituldszyirtedfaiiseylilumimns
16 : 2 IFSmuasawnizananisiidneyunslaeuuinsnidy 6 Ussan windy ud
03AnsgMssailuaf US Gambling fin1svenenisiaaudiin “lusuuuuves” fsinglu
1951 16 : 2 (18) war @) ludwansznu defu mnfinnsananumaneves “lasmn” A
wawynsu mMvhumsluinsmsniutudedaiifuteditavielmmauussiandiimue
Tlunesn 16 : 2 Y03AuUANas GATS

yenandu Weiensunusuisud1ideadeai US Gambling Afiansanli
1asNsinmesanszewsnfifidnvasifunisimnisiiuinnsuazdliuinigdisa
Wavan (Total Prohibition) Wiguwindunisimualanwindugudidunissingausua
AN 16 : 2 (19) wag (@) AUNITAAINATIN “A15T10RNITUITT wagn1IAINNITUILN”
Aeafunsliuasnissatasiuuiedudinunsluanfununewnas 11 9550 2 @) 209
GATT ‘Ii'u A1Ifdadelunf European Economic Community Restrictions on Imports of
Dessert Apples : Complaint by Chile %aaqﬂdw%ﬁé’ij 11A5N15904 EC Aisziuniseen
Tuaygrmdunisiudnddldnisindnnisiida (European Economic Community -
Restrictions on Imports of Dessert Apples — Complaint by Chile, 19 8 9 )% i ¢
AnznTIIMTRTANTefinnufiastenandsuesdalasiiuii wle £C Lildvimnisindn
woUdanaun Seesdednnmsnisves EC Wumssidamstndriildnsiunsiidiang

AUNLNBVDININGT 11 355A 2 (@)(1)

Weasnuinsnsinivvesansgewsnilulavunisliusnisnismidy wiinadsnig
A & Y a =< a o A ! N v J [ K Y v v
mdunslyusnmsnialna Jedimauimihauladinsddnarnduseededunislulsemea

ANUNINTY 6 : 5 Y09 GATS wsely

o w

ANMUAUNUSTENINUING 6 : 5 @avsruniglulsemne) wazuinsi 16 @a3nnnig

(% '
o Y o

dngnatn) daadedlesiulunsildld uinsniseiuues 6: 5 10uleulududmis

[ |

AN AUt UNINgY 16 Nsvydedinludnuniegeanidausunn wagu1nsn1sn1sg

9 Y

'
a =

pa1aUselAndu Wy HeuluineinulAuanademnualianizluinng 16 #1uwLINIenIs

9

LY LY =

o v A= 1 v a v @ 1 £
ANTUVBNNNU llll’]@]iﬂ’]iﬁ/l‘?ﬁ@gﬂ’]ﬂimlﬂﬁﬁ’] 6:5 LLaz“UﬂA%L@B'}ﬂﬂﬂ@%ﬂ"lﬁﬂ(ﬂﬂ’]@i’] 16

Y

%7 panel report, European Economic Community Restrictions on Imports of Dessert Apples : Complaint by Chile,
para. 3.7

“Chile maintained that the Community’s measures were a prohibition, not a restriction, of imports...”
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yneadnsevssalinmsfiasanlubesdedsduneluussma Aenaiiulsindetsdiu
aeluszmaiinansznudensidignainnieliung 16 wazideIeuifiuiuuiunves
GATT lunfl EC-Asbestos Bsslsamaldvanindwansamfildiunanvonsleofufinisindy
Tlilsidumsdiadeuina uiidusestetifunelulssmaiazdesiansananeldumg
3 999 GATT (Lagarmnnasivheguassamanaianenisdi - TBT) esanmudeiiianss
auddethifidunauvonslefudddivoywliiduasnendnsusidananls Ssndndu

aa o a . ' v ) o o v o A oA
']'JUQQEJ&LU?]@ us Gamblmg lua@ﬂﬂaaﬂﬂULLuqﬂqﬂﬂqiﬂﬂwqmqﬁqﬂsﬂaaﬂWUVIi%q’]WL\‘i@u"LGU

Do

A a

WA (minimum requirement) Aldnwaz@sUsun ldanegaielduinsy 16 (Erich

2ee

Vranes, 2009)*%®

a13lsAA fLBBuiiuIINsIAndIwINNsUIMsUseRuINMsMinAugudlionade
Idunsiriaaanineeinsuinsld szaunmidesiunsinuneuledum uay

WpsMsveanigosnlddoinduuinsgiuniameda (technical standard) muuns 6

(3) Uszhuadudenadasuasanitadend US Gambling Audanguanauazuu?
AATadeves WTO Weatunistdulddesniiuiialuniusnnsi 14 (@) vee GATS

fisuldlidengmuneflideades del (1) 11951 14 ves GATS (Heunifurialuly
U3UNTI GATS) (2) 110151 20 vae GATT (Geeniiuriluluuiunues GATT) uwazénsdannay
489 WTO fileates sall (1) At Argentina — Financial Services (2) Al China-Publications
and Audiovisual Products (3) af EC-Seal Products (4) af Korea - Various Measures on
Beef (5) ARl EC-Asbestos (6) AR Brazil — Retreaded Tyres (7) A Thailand - Cigarette (8)
AR United States — Gasoline

AuunUag@ GATS widnumsnisateldainuanas GATS Faudafuiusnsdif
AmualinuAunnas GATS usussmnadundnenadnsdesniuiluifionsnnsnisdnan

TamUnNSNNaIlULNATY 14 8 GATS Afl US-Gambling 1un1siauaisesn1seanunnsnig

3nduiiieundosfasssudud duduinguszasAaniuuinsi 14 993 GATS n15liAy

%% Erich Vranes, ‘The WTO and Regulatory Freedom: WTO Disciplines on Market Access, Non-Discrimination and
Domestic Regulation Relating to Trade in Goods and Service’, Journal of International Economic Law 12 (4), 2009,
page. 977. See also, the 1993 Scheduling Guidelines, para. 5.

“...Minimum requirements such as those common to licensing criteria (e.g. minimum capital

requirements for the establishment of a corporate entity) do not fall within the scope of Article XVI...”
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AumsesfasssudufvessrmvunglinseuanunnainIsAseninslsemenandliiug
Aunee1nlunisasvaunasenInsiaswaseuntesulneveudazUseineaundnly
nslianuddgunquailuiosfasssudufivesUssuivu G9af Argentina - Finandial
Services Algatladeaonaansiuad US Gambling 1111951159890 2 MAGNNTNLH B
aonndnaiudoululunins 14 InsundaydAluning 14 ves GATS wavuIns) 20 v93
GATT flassadauazilenilusymanuazunhiiedrendeiu fail feangnssunisfiansan
Tefinmuazesdnsgrssaiddldlduuameniidededesniumlunaming 20 ves GATT
iWoUszneunsidadenisdfulddesniiumlumumng 14 ves GATS lagannsnisves

Usznaaudnnonstesniuniluazdesditeauly 2 Usenis (two-tier test)

nsiarsandnesnsiinmdulumuundygfoyuasigesvasdesniuinly

AN 14 WIald TNanNaein1sNANTANIT UIRSNI5AINENNLASUNITEDNLUULILNG

'
A

UnlasusgleviansnsnenienmuaA i vualinue yuInsIgosvaduIng 14 kagu1nsnig
aenandunnesnisidnduiioussginguszasalunisunesusslevdansisasnsonmuaii
UseimnaaanBndaens TuneuUnNITRaITUIAINEg1Ive383ANTaNsTAlluAR China-Publications

and Audiovisual Products uagaf EC-Seal Products @anmassiuaf US Gambling

(% ¢ [ a

N5iigaldmnsNsveslsemaauBniling Uszasdiiloysnunsesfasssudunves

Uszvmuazdesiinnuidenleafussnitanasnsimmiuinguszasdves semaanin
fioamsfunsafasssusufivesszmuulasnsnaounionvesuntiyd@ fn Usiins
6n9719 Wudu Femd EC-Seal Products AlRadeaanadaafuf US-Gambling 11Aasssudud
vosUsEaTUTY L“fﬁlummgwusuaqmﬁﬂizﬁwﬁgﬂm%ﬁﬂiuﬁmm Fauusasulumumaun
Juussau Ussindvesdsny TnsUseimaaundnenaiifasssudufvessyanvuiinussdunses
waneneiule n1sidadedsnaiiluad US Gambling tiuuuinisliduad China -
Publications and Audiovisual Products kagaf EC-Seal Products Tun1siansaneiieny
YosRasITNIURTEIUTEVIWY WaznsRsanAuAealsssesns I NsRaIUINST
szylinmelddeynituvesuszimanuaznsgnusieTnguszasdfiusemaggniosieanisunies
agalsAuiu

g =

ety avuladnUssmagunBnonstesniiuiluaueyuinsiluuingi 14

arunsarrunsiasdlutuneuillnegelienin 1a9R2890ULIRNNI1997199D9A3N

Y

[

“FasssudufivesUsznvw” FufnmauindeinafasssuduivesUssrivuinludegnivi
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MiNugunteinavesdseuvuladlnglulssinagsstosniiuvselsl wu n1svi

LUUA1593AUANLIINYEIUTE YT Lagn1NddnTanssallansiaaeuiunaNa)Inasues

wva aa 1

undayefAnainam  mneaumnsmsinmdndudesiygfidunguinsaisdnualidnys
- oA Y & o = o s = o
vseliiauansliiudaauiaingussasiinieunlesdasssudunvasss v wasUseme
au¥naunsadseniainguszasanasnisterulduinsnisiieundesdasssudunves
Uszrvulagls1Aann1siigaldnAasssudunvesusev1vuiiiugiuanaindeia o9
Usznaulasdiulnglavsell
arfuReuUstinaAaungnadesinunsiigataudnluvewnasnisluduneu
soly lngA1illadevedadAnsanssalngl US Gambling dennnesiudinduetasdnsgnssel
luaf Korea- various Measures on Beef af Thailand — Cigarette A Brazil- Retreaded
Tyres A China- Audiovisual Products Wagaf EC-Asbestos 1un15M523@0UNINTANTH
2 v Ao & = 1t Y] o o o ! v
wenldinduninsnisndndunselidinisinwuimmannisteaminuagza199adsies
o = = % ! . dy a U 3 a 1 d'
Atlaiadadeng q Aedl (1) W15 IRgUIEAIATBINIATNITANININENNTAUTIMARAT
Useimnarliuinsn1snandmueyunseiig o ludessniiunilunisly lnensiamuavie
Uselevufisesnisundesimnudridguineinlus uamsnisaesnarifdeiivualduindu
Ao & I3 ¢ a . . . . A Yaa o
UININITNINUU Imammqmimﬂ@ Argentina — Financial Services Alaadadsan nns
Unlessyuunmsnagnisneulaninsn1sn8lude (harmful tax practices) wagnsweoniiu

i Ao o s

1 [ (3 € A v o a il ¥ v =
Juinguszasd nadselevuvienmuafidAygandmivensiauiui aenndasiuad US
Gambling AifnawImangufidulasanigowsnilavanddiiiiuanuiionlessznioemnis
Wusnsmsntunielnaduusazaurmieusslevunansgowsndeanisundes wu n1s
wiluenatlugnisdelne nsvleniu vsensndulunguienivy unsmsin g seasd
udlisinslvusnmsnisniunisling (2) farsanianesnisildiliingussasansavung
a X vy a a 1 a o § v Y s & % ] | da A
Andulasawselil lnsannsmsaiunsailivssaingussasanaslilaunnvinlng A8l
wuldudnduninsnisisndu Wy Af Brazil - Retreaded Tyres 7il@din1sfAiansanin

wnsnsilinsddneaviaenean Tdiuiliingussasrnygmuislunisanninuideann

'
ANaa o 1

nsaraus NNt AnTulATe donrasiuaf US — Gambling 198873111050 15ANIY
w4 3 adu ddruilningUszasdnymuieiintuase lngdigvdnnisnenidu aedns

9195y1n35u N13delng nsniulunguieniyu lsainnisndy (3) nansenuidunisadi

[

Tadnfinden1sAseninssemaiiogrialy agnels lnedannsnisdwmansenusienisAtoy

'
a

gefivualdudnduninsnisiidnlu esdnsanssallund US Gambling 191504197

AMZNTTUNITNANTUITOANINAITRAITUNTUDINANTENUTMTUNITAS 1900 I1ARFDNITAN
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¥
[ (Y LY 1 (3 L3

senINUsEmAvaINg nIngsEAUSTUIanatsivauaty usesRnsgnstaliilaidadelivana

9 9

¥
5] ! o aa (% a

wsasvazBuaiuAnlulszAulliad el @anrdadnuAIINafsYIANENITUNITHANTUITD
finmluad Thailand - Cigarette Aifa13auI N ST NIIYnITd nwauzidunisiniumig
v & | P ~ Y a A @ ] & a

N15ANTUBE1UIN BALAINUSIUTEUAULIASNAISNIBEBNDUNILTNUINLINTNISNIEBNDU
Junsindumsnisandesndnuinsmsiudnd (@) Ussmeaandnglduasnisinamees
Tfiu1msn15n1989ndUNARAAARINUAIINANAY GATS UINNIUINTAISANIN NIazilin
AUANAY GATS UBYNIIUINTAISANIN wazuInsn1sNUIulgdesau1saldlanase Tae
N32UIUNSTEULTIEUTENIIIATN SN INAULINSNIINIBGRNTY Asensigatnneg
rgUsEnAg3es 33Af US-Shrimp af China — Audiovisual Products 3ladeaenndesiuag
US Gambling

5 Q’lj <3 a1 W 1 a o [~ v 1Y goj Y |

il WWunihdunadinisiiansanenudndu legldnssuiunistadmdnuazaiems
Junslagesdinuenssunisiansandefinimuazesinsgnsselldnasiidanisiansaun
Yadeane q laegrafufilnefiansuiwuuesnsin dninasiansanveswsazdadelunsas

aca 1 [ dl' va & 1 a v =3 a @ a ) ¥

ARndiauwansneiu tielidianugangulpaiansandemaasadusiensdly wuazeraviili
fianugRsssuimunzauunnisiiansanaiudnduvesinsnislussazafniidnuazianis
LANANIAY

i a

Tuvheian Useimaaunndeaiigaililad nsnisasnaniaennaenuuniives

Y

Fosniuiilumuuinsi 14 nanae Naadlainnislduinsnisveslsemaanndnlulaiduly

Y

lngidenyseatiniudunalanseliauvnauna luseninaUsemaaun@ineng q neglu

anun1salifendu wiodunisindunisnisAiegisouwels asdnsgnssalluad US

a LY

Gambling 1w nllesainansgewsnidiliiidvedsdaaudn ansgowsndsduldngmune

N15U95I158131955 (Interstate Horseracing Act) agngliidanUssfvd nguuiedengand
oy ligliuinisnnslutszmavieneliuinisudesilg saziviugliuinisain
f1elsenaliusnisaeanana (United States—Measures Affecting the Cross-border
Supply of Gambling and Betting Services, 2005)**

v
YY) o [

Aatu A3ladeveesAnTansIalluAf US Gambling M3n1sUeAuldngvaneves

¥ Appellate Body Report, United States—Measures Affecting the Cross-border Supply of Gambling and Betting
Services, W T/DS285/AB/R (adopted Apr. 20, 2005)
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o a & = awa = | Y o
ansgesndunmsidenyseiviognamanisuazlufivena waslidulunuReulunimun

q

Liluuninveswng 14 83 GATS aenaassnudA1iladuvetasdnsanssalluaf US-Shrimp
daa o 1Y) a Y v ' 1% I = v v =

Miadeiansgeuwsniusuinaggnioddianunsalivanalaiinszmeladslainigdenyse
AvAN1sUTeAUlTNInTNITAINLINTT 609 wazn1siAuYIsmAes1umaiakasAIY

FInFeRUNTRY sErinsUsemaaun®n WTO luddseen

5.2  Uoldushu

(1) MyfinsaniusnIdivessenaAaundndesiansandeyniiusigaviusenauiu
Fognitualy saiidullgmnsianumssoynifuvesansseiuiniluavinisuiniims
wifuduseydlnandendstumasorniuresussmadingln nedindlnldssyidenlude
ynstussannfudeynitumlyldaenndostu Ssfidouldnsranuainnisinuai Mexico-
Telecom feuidssduililfiAsadostussifudofinmluaifny wifdeunuinte
unusIgarluanvivsnisnistesiukasnisinwiaiuyaeasie (Protection and guard

a 1

services) luguuuunsliuinisn 1 @ln@lnszyinlaignitu (unbound) Misludesdiinnisiing

Y

[ wa

Y o a a a 1Y YY) Y a A @A
ARIALATUDIINANITUTEAUALLYIAUT IR LLWGU@EJﬂWUVWVLUIUEULL‘U‘Uﬂ’]iIVT“Uiﬂ’]TV] 1 0%l

(% ]
Y [ a va a

seuhiivednin (none) Madaiinnisitndnaauaztodninn1suseAtmidesnuyd Fain

Jymduinnisiansaniusnsaveadndlnluaivivsnisnistesiunaznissnwining
vasndfemsazimsanmudeyniuseanviedeyniuialy Sallymidilinedsita
Y9IAULNTIUNIIRATUTaANIMUazeIRnsgnssel s ududesedenisiiaiunelives
AznITUNTRINTAT RN IMLaTesAnTansTal nFoRmzUATIIRIBNISAIUTAT ey
psAnsnsdlanmsinnsannumnlulsediuding Weadrsnnusiuaaagaianisalld

TAwnUsgnAauTnaLIngUseasAuadnIsALes

il nsdduanvinisuinismienisiiy Felunumnsnisdarimnsetenniu
AMUAIINITINUTEANEIVIUTNIT UTenAaunBnaisinuauugIuYesavsia CPC 15an1s
Faussnmduiildsuniseensulusefuseninaseme Wy n1ARWINUSN15N9N5E Tny
gavisimaedeyniulunianuinmsuinimanisfuagldunumsstenniuissmesng
q waweld el Ustimeaandnmstualidaauediiseandondomedemuiuinns
vosnufildldanviuinisaiusia CPC w3an1ARuINU3NIIMIINTI5EY dmfunsdfiain

uinsgeglunisaderniuiunianuinuinismensiuldnesAnsediu Lagyoulunves
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ANIeRaneeiy uiszmaaundngslildanuninsuazveualmniulyaunisede

HNHLYBIUTEINARLNTN

2) auUsemaaunBniienunaesulnewardaselunsinuAveulINAasSTUOUR

Y8UsENALTeaI1IANANAaTENINNTATENINUsEIAt Ut inan1eAasssudusves

o

W1f Useinaauniildunnsnissuidanisnisdndndusesiigaidedvadindiiigniv

Y

Calle

Tnsuszrvudilngindufasssuduivesusssvululsemeny wedlnsgldsiuaiiu

pasffdan1eife1r9nulunIsNe181uNE U L‘VW]B\Ia‘Vl’Nﬂ’]iLi@ﬂiﬁﬂ?@@jﬂ?ﬂiu%aULGZJWUEN

q q

D

[ |

Aasssunananiaidesiusnsalnngld GATS

[

arwAniuresidoufonnsnsvesisludesimafnannisaiungmneesss
w3ou19INUUIARYBsUTEYwUlae T lUTsluAf US Gambling anigeisnidafiesind
FIBIIUNITOONNNNUY AMDAINITNVaIaNIADRNTaRazTuTinan waliladinisdnm
werundnguiidameinAasssudufivesussmvuiinmldiunisseusulagialulng
Uszrvuvesusemaglidasniiu unnm199naf EC-Seal Products ananeglsylaiinsvi
wuudsniserdniuresUsrruieatundsfasinnunthigninueluaninglsy
maiuuudneanudaiiuluoanaUssmaandnduisivnzauiioniagldanuaaiy
yhlunTedernavesUszaeu auvinliuesing uauinn wagdsemagedlunifinnliside
asdoiiefunsihdnvesannmglsuiiiefigatfanisilegaswesdasssudufiseussavuy
Tuavinglsy fil andumsfimnangnssunmsiiasandefinmuaresinsgnssaiinug
NUTIN1TRITUINEIUNANgIuDIN1THgadRAullogaTvedaiviafiasssudunvues

I a
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GENERAL AGREEMENT ON TRADE IN SERVICES

Preamble
Members,

Recognizing the growing importance of trade in services for the growth and

development of the world economy;

Wishing to establish a multilateral framework of principles and rules for trade in
services with a view to the expansion of such trade under conditions of transparency
and progressive liberalization and as a means of promoting the economic growth of

all trading partners and the development of developing countries;

Desiring the early achievement of progressively higher levels of liberalization of
trade in services through successive rounds of multilateral negotiations aimed at
promoting the interests of all participants on a mutually advantageous basis and at
securing an overall balance of rights and obligations, while giving due respect to

national policy objectives;

Recognizing the right of Members to regulate, and to introduce new regulations,
on the supply of services within their territories in order to meet national policy
objectives and, given asymmetries existing with respect to the degree of
development of services regulations in different countries, the particular need of

developing countries to exercise this right;

Desiring to facilitate the increasing participation of developing countries in trade in
services and the expansion of their service exports including, inter alia, through the
strengthening of their domestic services capacity and its efficiency and

competitiveness;

Taking particular account of the serious difficulty of the least-developed countries
in view of their special economic situation and their development, trade and

financial needs;
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Article XIV: General Exceptions

Subject to the requirement that such measures are not applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination between
countries where like conditions prevail, or a disguised restriction on trade in services,
nothing in this Agreement shall be construed to prevent the adoption or

enforcement by any Member of measures:

(@)  necessary to protect public morals or to maintain public order®*;
(b) necessary to protect human, animal or plant life or health;
(0) necessary to secure compliance with laws or regulations which are not

inconsistent with the provisions of this Agreement including those relating to:

0 the prevention of deceptive and fraudulent practices or to

deal with the effects of a default on services contracts;

(i) the protection of the privacy of individuals in relation to the
processing and dissemination of personal data and the protection of confidentiality

of individual records and accounts;
(iii) safety;

(d) inconsistent with Article XVII, provided that the difference in treatment
is aimed at ensuring the equitable or effective'® imposition or collection of direct

taxes in respect of services or service suppliers of other Members;

(e) inconsistent with Article Il, provided that the difference in treatment is
the result of an agreement on the avoidance of double taxation or provisions on the
avoidance of double taxation in any other international agreement or arrangement

by which the Member is bound.

** Footnote 5 : The public order exception may be invoked only where a genuine and

sufficiently serious threat is posed to one of the fundamental interests of society.
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Article XVI: Market Access

1. With respect to market access through the modes of supply identified in Article |,
each Member shall accord services and service suppliers of any other Member
treatment no less favourable than that provided for under the terms, limitations and

conditions agreed and specified in its Schedule.

2. In sectors where market-access commitments are undertaken, the measures
which a Member shall not maintain or adopt either on the basis of a regional
subdivision or on the basis of its entire territory, unless otherwise specified in its

Schedule, are defined as:

(a) limitations on the number of service suppliers whether in the form of
numerical quotas, monopolies, exclusive service suppliers or the requirements of an

economic needs test;

(b) limitations on the total value of service transactions or assets in the

form of numerical quotas or the requirement of an economic needs test;

(@) limitations on the total number of service operations or on the total
quantity of service output expressed in terms of designated numerical units in the

form of quotas or the requirement of an economic needs test;

(d) limitations on the total number of natural persons that may be
employed in a particular service sector or that a service supplier may employ and
who are necessary for, and directly related to, the supply of a specific service in the

form of numerical quotas or the requirement of an economic needs test;

(e) measures which restrict or require specific types of legal entity or joint

venture through which a service supplier may supply a service; and

() limitations on the participation of foreign capital in terms of maximum
percentage limit on foreign shareholding or the total value of individual or aggregate

foreign investment.
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Article XVII: National Treatment

1. In the sectors inscribed in its Schedule, and subject to any conditions and
qualifications set out therein, each Member shall accord to services and service
suppliers of any other Member, in respect of all measures affecting the supply of
services, treatment no less favourable than that it accords to its own like services

and service suppliers.

2. A Member may meet the requirement of paragraph 1 by according to services
and service suppliers of any other Member, either formally identical treatment or
formally different treatment to that it accords to its own like services and service

suppliers.

3. Formally identical or formally different treatment shall be considered to be less
favourable if it modifies the conditions of competition in favour of services or service
suppliers of the Member compared to like services or service suppliers of any

other Member.
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Scheduling of Initial Commitment in trade in Services: Explanatory Note
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Page 2
PART I
WHAT ITEMS SHOULD BE SCHEDULED?
3. A schedule contains the following main types of informatign: a clear

description of the sector or sub-sector committed, limitations™ to market
access, limitations to national treatment, and additional commitments other
than market access and national treatment. If a Member undertakes a
commitment in a sector then it must indicate for each mode of supply that
it binds in that sector:

- what limitations, if any, it maintains on market access;
- what limitations, if any, it maintains on national treatment; and
- what additional commitments, relating to measures affecting trade

in services not subject to scheduling under Articles XVI and
XVII, it may decide to undertake under Article XVIII.

A. Limitations on Market Access (Article XVI)

4. A Member grants full market access in a given sector and mode of
supply when it does not maintain in that sector and mode any of the types
of measures listed in Article XVI. The measures listed comprise four types
of quantitative restrictions (sub-paragraphs a-d), as well as limitations
on forms of legal entity (sub-paragraph e) and on foreign equity
participation (sub-paragraph f). The list is exhaustive and includes
measures which may also be discriminatory according to the national
treatment standard (Article XVII). The quantitative restrictions can be
expressed numerically, or through the criteria specified in sub-paragraphs
(a) to (d); these criteria do not relate to the quality of the service
supplied, or to the ability of the supplier to supply the service

(i.e. technical standards or qualification of the supplier).

5. It should be noted that the quantitative restrictions specified in
sub-paragraphs (a) to (d) refer to maximum limitations. Minimum
requirements such as those common to licensing criteria (e.g. minimum
capital requirements for the establishment of a corporate entity) do not
fall within the scope of Article XVI. If such a measure is discriminatory
within the meaning of Article XVII and, if it cannot be justified as an
exception, it should be scheduled as a limitation on national treatment.
If such a measure is non-discriminatory, it is subject to the disciplines
of Article VI:5. Where such a measure does not conform to these
disciplines, and if it cannot be justified as an exception, it must be
brought into conformity with Article VI:5 and cannot be scheduled.

2The term "limitations" will be used throughout this note to refer to
the "terms", "conditions", "limitations", and "qualifications" used in
Articles XVI and XVII of the GATS.
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6. The following are examples of limitations on market access drawn from
the conditional offers. In this regard, paragraph 21 on the scheduling of
limitations is also relevant.

(a) Limications on the number of service suppliers:

- License for a new restaurant based on an economic needs
test.

- Annually established quotas for foreign medical
practitioners.

€86TZEBLGT

- Government or privately owned monopoly for labour exchange
agency services.

- Nationality requirements for suppliers of services
(equivalent to zero quota).

(b) Limitations on the total value of transactions or assets:

- Foreign bank subsidiaries limited to x percent of total
domestic assets of all banks.

(¢) Limitations on the total number of service operations or quantity
of service output:

- Restrictions on broadcasting time available for foreign
films.

(d) Limitations on the total number of natural persons:

- Foreign labour should not exceed x percent and/or wages Xy
percent of total.

(e) Restrictions or requirements regarding type of legal entity or
joint venture:

- Commercial presence excludes representative offices.

- Foreign companies required to establish subsidiaries.

- In sector x, commercial presence must take the form of a
partnership.

0T :bes / eb:/5:TT 29528090 A28l / sisay) veeeroosss s syl mo ([l

(f) Limitations on the participation of foreign capital:

- Foreign equity ceiling of x percent for a particular form of
commercial presence.

B. Limitations on National Treatment (Article XVII)

7. A Member grants full national treatment in a given sector and mode of
supply when it accords in that sector and mode conditions of competition no
less favourable to services or service suppliers of other Members than
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those accorded to its own like services and service suppliers. The
national treatment standard does not require formally identical treatment
of domestic and foreign suppliers: formally different measures can result
in effective equality of treatment; conversely, formally identical
measures can in some cases result in less favourat'e treatment of foreign
suppliers (de facto discrimination). Thus, it should be borne in mind that
limitations on national treatment cover cases of both de facto and de jure
discrimination as shown in the following examples.

Examples of limitations on national treatment

(a) Domestic suppliers of audiovisual services are given preference
in the allocation of frequencies for transmission within the
national territory.

(Such a measure discriminates explicitly on the basis of the
origin of the service supplier and thus constitutes formal or de
jure denial of national treatment.)

(b) A measure stipulates that prior residency is required for the
issuing of a licence to supply a service.
(Although the measure does not formally distinguish service
suppliers on the basis of national origin, it de facto offers
less favourable treatment to foreign service suppliers because
they are less likely to be able to meet a prior residency
requirement than like service suppliers of national origin.)

It is useful to keep in mind that, unlike Article XVI, Article XVII does
not contain an exhaustive listing of the types of measure which would
constitute limitations on national treatment.

8. Regarding the need to schedule residency requirements, it should be
decided on a case-by-case basis, and in relation to the activity concerned,
which requirements (e.g. the need to live in the country as opposed to
having a mailing address in the country) constitute a de facto national
treatment restriction and therefore must be scheduled under Article XVII
unless justifiable as an exception. If the residency requirement is not
discriminatory, it would be subject to the disciplines of Article VI:5. If
it is not consistent with these disciplines and if it cannot be justified
as an exception, it must be brought into conformity with Article VI:5.

9. Article XVII applies to subsidy-type measures in the same way that it
applies to all other measures. Article XV (Subsidies) merely obliges
Mewbers to "enter into negotiations with a view to developing the necessary
muitilateral disciplines" to counter the distortive effects caused by
subsidies. Therefore, any subsidy which is a discriminatory measure within
the meaning of Article XVII would have to be either scheduled as a
limitation on national treatment or brought into conformity with that
Article. Subsidy-type measures are also not excluded from the scope of
Article II (M.f.n.). An exclusion of such measures would require a legal
definition of subsidies which is currently not provided for under the GATS.
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10, There is no obligation in the GATS which requires a Member to take
measures outside its territorial jurisdiction. It therefore follows that
the national treatment obligation in Article XVII does not require a Member
to extend such treatment to a service supplier located in the territory of
another Member.

11. A Member may wish to maintain measures which are inconsistent with
both Articles XVI and XVII. Article XX:2 stipulates that such measures
shall be inscribed in the column relating te Article XVI on market access.
Thus, while there may be no limitation entered in the national treatment
column, there may exist a discriminatory measure inconsistent with national
treatment inscribed in the market access column. However, in accordance
with the footnotes to Article XVI:2 and Article XX:2, anv discriminatory
measure scheduled in the market access columm is also to be regarded as
scheduled under Article XVII and subject to the provisions of that Article,

€86TZEBLGT
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PART 11

HOW SHOULD ITEMS BE SCHEDULED?

15. Schedules record, for each sector, the legally enforceable commitments
of each Member. It is thersefore vital that schedules be clear, precise and
based on a common format and terminology. This section describes how
commitments should be entered in schedules. The main steps involved are:

A, How to describe committed sectors and sub-sectors;
B. How to treat the modes of supply;
C. How to record commitments:

(i) Horizontal commitments;
(ii) Sector-specific commitments;
(iii) Levels of commitment.

A. How to describe committed sectors and sub-sectors

16. The legal nature of a schedule as well as the need to evaluate
commitments, require the greatest possible degree of clarity in the
description of each sector or sub-sector scheduled. In general the
classification of sectors and sub-sectors should be based on3che
Secretariat's revised Services Sectoral Classification List. Each sector
contained in the Secretariat list is identified by the corresponding
Central Product Classification (CPC) number. Where it is necessary to
refine further a sectoral classification, this should be done on the basis
of the CPC or other internationally recognised classification

(e.g. Financial Services Annex). The most recent breakdown of the CPC,
including explanatory notes for each nub-legtor. is contained in the UN
Provisional Central Product Classification.

3Documcnt MTN.GNS/W/120, dated 10 July 1991.

QStatistical Papers Series M No. 77, Provisional Central Product
Classification, Department of International Economic and Social Affairs,
Statistical Office of the United Nations, New York, 1991,
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Example: A Member wishes to indicate an offer or commitment in the
sub-sector of map-making services. In the Secretariat list,
this service would fall under the general heading "Other
Business Services" under "Related scientific and technical
consulting services” (see item 1.F.m). By consulting the
CPC, map-making can be found under the corresponding CPC
classification number 86754. 1In its offer/schedule, the
Member would then enter the sub-sector under the "Other
Business Services" section of its schedule as follows:

Map-making services (86754)

If a Member wishes to use its own sub-sectoral classification or
definitions it should provide concordance with the CPC in the manner
indicated in the above example. If this is not possible, it should give a
sufficiently detailed definition to avoid any ambiguity as to the scope of
the commitment.

17. It is understood that market access and national treatment commitments
apply only to the sectors or sub-sectors inscribed in the schedule. They
do not imply a right for the supplier of a committed service to supply
uncommitted services which are inputs to the committed service.

B. How to treat the modes of supply

18. The four modes of supply listed in the schedules correspond to the
scope of the GATS as set out in Article I:2, The modes are essentially
defined on the basis of the origin of the service supplier and consumer,
and the degree and type of territorial presence which they have at the
moment the service is delivered.
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MODES OF SUPFLY

Supplier Presence Other Criteria Mode
Service supplier not Service delivered within
present within the the territory of the CROSS5-BORDER
territory of the Member Member, from the territory SUPPLY

of another Member

Service delivered outside
the territory of the

Member, in the territory CONSUMPTION
of another Member, te a ABROAD
service consumer of the
Member
Service supplier present Service delivered within
within the territory of the territory of the COMMERCIAL
the Member Member, through the PRESENCE
commercial presence of the
supplier
Service delivered within
the territory of the PRESENCE OF
Member, with supplier NATURAL
present as a natural PERSON
person

19, It is important to have a common understanding of what each mode
covers. To this end, further examples and explanations are given below,

(a) Cross-border supply

International transporc, the supply of a service through
telecommunications or mail, and services embodied in exported goods (e.g. a
computer diskette, or drawings) are all examples of cross-border supply,
since the service supplier is not present within the territory of the
Member where the service is delivered,

208
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Example: Legislation may refer to foreign investment, formation of
corporate structures or land acquisition regulations. Such
measures affect above all commercial presence.

Example: Legislation may stipulate requirements regarding entry,
temporary stay and right to work of natural persons; the
categories of ratural persons covered by a particular offer
may also be specified. Such measures affect above all the

presence of natural persons.

Other horizontal measures may affect more than one mode of supply:

Example: Legislation may provide for tax measures which are contrary
to national treatment and not covered by Article XIV(d).
Such measures would normally affect the supply of services
in several modes.

(ii) Sector-specific commitments

21. A sector-specific commitment applies to trade in services in a
particular sector. If in the context of such a commitment, a measure is
maintained which is contrary to Articles XVI or XVII, it must be entered as
a limitation in the appropriate column (either market access or national
treatment) for the relevant sector and modes of supply; the entry should
describe the measure concisely, indicating the elements which make it
inconsistent with Articles XVI or XVII,

22. Given the legal nature of a schedule, it should contain only
descriptions of bound commitments. Any additional information for
transparency purposes should not be entered in the schedule. A reference
to the legal basis of a scheduled measure (i.e. the relevant law or
regulation) may be entered if thought necessary. In any event, such
information will be subject to the obligations of Article III.

(iii) Levels of commitment

23. Since the terms used in a Member's schedule create legally binding
commitments, it is important that those expressing presence or absence of
limitations to market access and national treatment be uniform and precise.
Depending on the extent to which a Member has limited market access and
national treatment, for each commitment with respect to each mode of
supply, four cases can be foreseen:

(a) Full commitment

24, In this case the Member does not seek in any way to limit market
access or national treatment in a given sector and mode of supply through
measures inconsistent with Articles XVI and XVII. The Member in this
situation should mark in the appropriate column: NONE. However, any
relevant limitations listed in the horizontal section of the schedule will
still apply.
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(b) Commitment with limitations

25, Where market access or national treatment limitations are insecribed,
two main possibilities can be envisaged in this case., The first is the
binding of an existing regulatory situation ("standstill"). The second is
the binding of a more liberal situation where some, but not all, of the
measures inconsistent with Articles XVI or XVII will be removed
{("rollback"). In either case the Member must describe in the appropriate
column the measures maintained which are inconsistent with Articles XVI or
XVII. The entry should describe esach measure concisely, indicating the
elements which make it inconsistent with Articles XVI or XVII. It would
not be correct merely to enter in a column words such as "bound", "freeze"
or "standstill".

26, In some cases a Member may choose to partially bind measures affecting
a given category of suppliers. For example, a Member may bind measures
affecting the entry and temporary stay only of some categories of natural
persons while leaving all other categories unbound. This may be achieved
through an indication in the horizontal section of a schedule such as
"Unbound except for measures affecting the entry and temporary stay of
natural persons in the following categories ...". In such cases, the
corresponding secteral entry under the fourth mode of supply should be
"Unbound except as indicated in the horizontal section".

() No commitment

27. In this case, the Member remains free in a given sector and mode of
supply to introduce or maintain measures inconsistent with market access or
national treatment., In this situation, the Member must record in the
appropriate column the word: UNBOUND. This case is only relevant where a
commitment has been made in a sector with respect to at least one mode of
supply. Where all modes of supply are "unbound", and no additional
commitments have been undertaken in the sector, the sector should not
appear on the schedule.

{d) HNo commitment technically feasible

28. In some situations, a particular mode of supply may not be technically
feasible. An example might be the cross-border supply of hair-dressing
services. In these cases the term UNBOUND* should be used. The asterisk
should refer to a footnote which states "Unbound due to lack of technical
feasibility". Where the mode of supply thought to be inapplicable is in
fact applicable, or becomes so in the future, the entry means "unbound”.
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	4.2.3 ความสอดคล้องของคำตัดสินคดี US Gambling กับหลักการตีความสนธิสัญญาตามมาตรา 31 ของอนุสัญญากรุงเวียนนาฯ โดยการพิจารณาบริบทที่เกี่ยวข้องของมาตรา 16 ในมาตรา 6
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