1
»»

1 Dando Shigematsu, Japanese Criminal Procedure,
Tr.by p.s, George South Hachensack N.s. Fred. B. Rothman,
23



24

0 0

00 Gideon*

( )Vol.14 (New York University  The Comparative Criminal
Law Project), p.84.
The Sixth Amendment "
I

- |
2525), 13. | )

3 Powell v. Alabama, 287 . .45 (1932).
* Gideon V. Waiwrighf, 372 . .338 (1963).



388.

\a

s Al'gersinger v. Hamlin, 407

25

®®

25 (1972).

34 (2520.) 3
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, ! a
o
7 \ o
0 '
.0.0
(agent)
(servant)
(independent)
(judge) ?
0

(public officer)®
: "(quasi-judicial

, 401.
e Curtis V. Richards, 4 ldaho 434, 40 P.57.,
Herfurth V. Horine, 266 Ky 19, 98 . .2d 21
Re Bergeron, 220 Mass 472, 107 N.E.1007.

(civil officer)
Savings Bank v. Ward, 100 . .195, 25 L.Ed 621.
North Dakota
(public office)  .Menz V. coyle
(ND), 117 N. .2d 290.
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officer) io I 11 %
ihu 12

10

Hoppe V. Klapperich, 224 Minn 224, 28 N.w.2d
780, 173 A.L.R.819.

State V.
Hudson, 55 R.I.141, 179 A.130, 100 A.L.R.313.
11 Powell v. Alabama, 287 . .45, 77 L.Ed 158, 53
s.ct.b5, 84 A.L.R.527.
12 People ex rel. Karlin V. Culkir, 248 N.Y.465,
162 N.E.487, 60 A.L.R.851.
13 Ihid.
10 Re Macy, 109 Kan 1, 196 P.1095, 14 A.L.R.848.
(officer of the court)
Fischer
V. Howard, 201 Or 426, 271 P.2d 1059, 49 A.L.R.2d 1301
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1B

(public)
(private)

?
(administration of justice)l7

1s

Huggins V. Field, 196 Ky 501, 244 . .903, 29
A.L.R.1268.
ie Re Sedor, 73 Vis.2d 629, 245 N. .2d 895.
The Code of Professional Res-
ponsibility I !

17 State v. Rush, 46 N.J.399, 217 A.2d 441, 21
A.L.R.Sd 804, (indigents)

13 Langen v. Borkowski, 188 Vis 277, 206 N.¥.181,
43 A.L.R.622., !

State ex rel. AMT. V. Weinstein (Mo.App), 411 . .2d 267,
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10

(due process of law)

(right)
(to examine the witnesses for and against
him on oath)

(confession)

Kloss v. State* 95 Fla.433, 116 So0.39.
Jones v. Superior Court of Nevada County, 58
Cal.2d 56, 22 Cal.Rptr.879, 372 p.2d 919, 9 A.L.R.2d 1213.
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21

(non vult)22

(due process of law)

23

14

(due Process of law)
" State V. Goldberg,

261 N.c.181, 134 S.E.2d 334, cert.den. 377 . .978, 12
L.ed.2d 747, 84 s.ct,1884.
22 Cicenia V. La Gay, 357 . .504, 2 L.ed.2d 1523,

8 .et.1297.

23 Leland V. Oregon, 343 . .790, 96 L.ed. 1302,
72 S.et.1002, reh.den. 344 . 848, 97.L.ed 659, 73 s.et.4

Common Law
Common Law
State V. Dorsey, 207 La. 928, 22 So.2d 273
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V0.

(due process of law)

(reasonable grounds to believe)  2°

(probable
cause)ZB (

(discovery | (inspection)

Draper v. United States, 358 . .307, 79 s.et.

329, 3 L.ed.2d 327 (1959).
s Jones v. United States, 362 . .257, 80 s.et.

725, 4 L.ed.2d 6.97 (1960).
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27 '
20 '

(possession
of the prosecution) fin " (20
(Bill of Discovery)
! 17 2

Shores v. United States, (CA8. Ark) 174 F.2d
838, 11 A,L.R.2d 635., United Stetes v. singer,(DC.NY.) 19
F.R.D.90. Common Law
: Commo
Law '
The Federal Rules of Criminal Procedure
in 1946 , Common Law
Rex v. Holland, 4 T,R.691, 100 Eng. Reprint
1248, United States v. Peltz (DC.NY. 18 F.R.D.394.
Weatherford v. Bursey, 429 . .545, 559 (1977).
25 People v. Stokes, 24 Mise.2d 755, 204 N.Y.S.2d
827
People ex rel.Lemon v. Supreme Court, 245 N.Y.
24, 156 N.E.84, 52 A.L.R.200; People v. Gatti, 167 Mise.545,
4 N.Y.s.2d 130.
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30

32 !
(fact-finding)

(perjury)
( ppression)

ldaho Galena Min.Co. v. Judge of Dist.Court,
47 ldaho 195, 273 P.952.
31 United States v. Rich, 6 Alaska 670.

; Sprinkle v. state, 137 Miss.731, 102
50.844,
State v. Tune, 13 N.J.203, 98 A.2d 881 (1953).
Yale Karaizar, Wayne R. LaFave, and Jerold H. Israel,
Modem Criminal Procedure. (Minnesota  West Publishing Co.,
1974), p.1207-1210, 1221- 1223.
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33

33 James B. Haddad, James B. Zagel, Gary L. starkman,
and William J. Bauer, Cases and Comments on Criminal Procedure,
s’d edition. (New York ~ The Foundation Press, Inc., 1987),

p. 1024- 1025.

<X Gr_ 4%« 0 | -a,l tSJQ?) , eU , 1304

(over fabrication) | ,

Commonwealth V. Caplan, 411 Pa.583,
192 A.2d 594 (1963).



(indigent)

3*

" 1bid. P.1024-1027.
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)
() !

(Federal Rules of
Criminal Procedure for the United States District Courts)
(discovery and Inspection)

Rule 163E
() (defendant’s statements)
(examinations) (tests)

(grand jury)

Abraham . Goldstein, Leonard Orland, Criminal
Procedure. (Toronto  Little, Brown and Company., 1974),
p.1233-1235.
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()
(possession)
() ,
() flm (grand
jury)
(\)
©)()
( )

(American Bar Associdt.ion)
., (A.B.A Standards-DiSCOvery and Procedure
before Trial) ? A.B.A. !
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«

, 303
Rule 16 ef
37
33
30

*0

30 A.B.A. Standards - Discovery and Procedure hefore
Trial in 1970. 2.5 Yale Kamizar, Wayne R. LaFave, and
Jerold H. Israel, Moden Criminal Procedure., p.1218.

37 Bowman Dairy Co. v. United States, 341 . . 214,
95 L.ed 879, 71 s.ct.675.

35 United States v. Brown, (DC.NY. 179 F.Supp.
893.

United States V. Shindler, (DC.NY.) 24 F.R.D.142.

¥ Peek V. United States, (CA9 Wash.) 321 F.2d 934,

cert.den. 376 . .954, 11 L.ed.2d 973, 84 S.Ct.973.



11 Rule 18

*2
Rule 16

, 03

«1 United States V. Woodner, (DC.NY. ) 24 F.R.D.33.
United States V. Wortman, (DC.111.) 28 F.R.D.
183; United States V. Kaskel,(DC.NY.) 18 F.R.D .477.
*3 Cooper V. United States, CCA9 Cal.) 282 F.2d 527,

(by seiz re
0r process) United States V. Brown,(DC.NY.) 179 F.Supp.
893 ; '

United States v Hughes,(DC.NY.) 195-F.Supp.795;

United States v. Black,(DC.Ind.)6 F.R.D.270.
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1 AS

Rule 16 ?

United States V. sermon,(DC.Mo.) 218 F.supp.871.
United States + Klock,(DC.NY.) 100 F.Supp.230;

United States v.
Greater Blouse, Skirt & Neckwear Contractors’ Asso., (DC.NY.)
177 F.Supp.213.
Whittle V. Munshower, 221 Md.258, 155 A.2d 670,
cert.den. 362 . .981, 4 L.ed.2d 1016, 80 s.et.1069.
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(examination) ,
*0

State v. Murphy, 36 N .J.172, 175 A.2d 622.
*s State ex rel. Helm V. Superior Count of
Cochise County, 90 Ariz.133, 367 p.2d 6.
AD State v. McGee, 91 Ariz.101, 370 p.2d 261,cert,
den. 371 . 844, 9 L.ed.2d 79, 8 s.ct.75,. '

(confessions or admissions)
People v. Stokes, 24 Mise.2d 755, 204 M.Y.s.2d 827.
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51

Walker V. Superior Court of Mendocino County,
155 Cal.app.2d 134, 317 p.2d 444,
b1 People V. Maranian, 359 Mich.361, 102 N.w.2d
568. 1 ! !
* . 5
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3t

(The Federal Rules of Criminal Procedure,Rule
16)

Walker v. Superior Court of Mendocino County,
155 Cal.App.2d 134, 317 p.2d 130; state V. Thompson, 54
Wash.2d 100, 338 p.2d 319,

F.B.I

; Pinana V. state, 76 Nev.
274, 352 P.2d 824. 1

a100h01
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(inherent power) , 51
"|

United States v. Taylor(DC.NY.) 25 F.R.D.

(policy) (power)
"|

James B. Haddad, James B. Zagel, Gary
starkman, and William J. Bauer, Cases and Comments on

Criminal Procedure., p.1028.
Sil State ex rel. Polley v. Superior Court of

Cruz County, 81 Ariz.127, 302 P.2d 263.

44

225.

L.

Santa

ss United States V. Duncan,(DC.NY.) 22 F.R.D.295,
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(depositions) The Federal Rules of
Criminal Procedure. Rule '1557

People V. Renchie, 201 Cal.App.2d 1, 19 Cal.
Rptr.734, 1 (discovery)
(disclosure) fil

1

57 James B. Haddad, James B. Zagel, Gary L.
starlunan, and William J. Bauer, Cases and Comments on
Criminal Procedure., p.1032. [Ilinois Supreme Court
Rules of Criminal Discovery. Rule 414,
(dePosition)



46

! 53
? ' f
50
? 1
(deposition) (exceptional
situations) ! !
I30 1
\ﬂ. . 1
Common Law
(representation of
a client) (zealously)

Parmenter v. state (Okla Crim), 377 P.2d
842., State v. Christensen, 40 Wash.2d 329, 242 p.2d 755.
S Reed v. alien, 121 vt.202, 153 A.2d 74, T3
A.L.R.2d 1161.
eo United States v. Graclo (DC.Mo), 154 F.Supp.878.
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(professional
regulations)el

(objective)

(truth) (zeal)
(confidentialily) '

(decisions) '

|*2

, (adviser) ' (advocate)
33

Nina Moore Galston, Professional Responsibility
of the Lawyer. (New York  Oceana Publications, Inc., 1977),3
p.203-204,209-210. Code of Professional Responsibility in
1970., EC 7-1, DR 7-101, DR 7-102

32 Ibid, p.204. Code of Professional Responsibility
in 1970., EC 7-7.

33 Ibid., Code of Professional Responsibility in
1970. EC 7-3.



* %

*5

(truth)

(litigating)
(design)
(advocates)

(systematic and careful)
(candor)

(faisification) (suppression)

Ibid., Code of Professional Responsibility in
1970. EC 7-4.
** |bid., Code of Professional Responsibility in
1970. EC 7-6.
ee Charles .Wolfram, Modern Legal Ethics,
(Minnesota ~ West Publishing Co., 1986), p.839.

48
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, (other adversaries)

’ \
07
(advocates) (responsible)
(fact finder)
| !
(pre-trial) (court)
' (general obiigation)
(révélation)
0) -
’ (private
and proprietary) {
(obligation) |

" Ibid.  Pe639*640 .
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Oe

V)
g
Model Rules of Pro-
fessional Conduct
, (another party) ' (unlawful 1)
(alter) (destroy) (conceal)

1 |I| 1
00

Miranda v. Arisona, 384 . 436, 86 s.et.1602,
16 L.Ed.2d 694 (1966). =
(alibi witness)

‘ People v. White, 57 N.Y.20
129, 454 N.Y.S.2d 964, 440 N.E.2d 1310 (1982).

60 L. Ray Patterson, Legal Ethics  The Law of
Professional Responsibility. Second Edition. (California
Matthew Bender s Co., 1984), p.App.B -62-63. Model Rules of
Professional Conduct in 1983., Rule 3.4(a).



Code of Professional Responsibility70

fl

" DR 7-10273
(A)

(1) , o}

70 Wina Moore Galston, Professional Responsibility

11

51

of the Lawyer, p.210. Code of Professional Responsibility in

1970., DR 7-102(a)(3).

71 Ibid, p.214., Code of Professional Responsibility

in 1970. DR 7-109(a).

72 Ibid, p.209., Code of Professional Responsibility

in 1970.EC 7-26.

73 Ibid, p.210.,Code of Professional Responsibility

in 1970. DR 7-102.
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" Rule 3.3™ . art
(a) !
(1)
(2)
(3)
(4)
(h) .
(C) ,

(evidentiary privileges)?s

Selected Statutes, Rules and Standards on the Legal

Profession. revised 1984 edition. (Minnesota  West Publishing
Co., 1984), p.128. Model Rules of Professional Conduct in 1983.
Rule 3.3 American Bar Association Standards Relating
to the Administration of Criminal Justice in 1979. . standard
4-3.7

1S Ibid, p.132-135., Model Rules of Professional
Conduct in 1983. Rule 3.4(a) comment.
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(information)

13

[l

(physical evidence)

(instrumentality) (weapons)73
(interpretation)

1S Geoffrey c. Hazard, Jr., Deborah L. Rhode, The
Legal Profession : Responsibility and Regulation. (New York
. The Foundation Press, Inc., 1985), p.129.

77 Charles . Wolfram, Modern Legal Ethics, p.640.

70 People ™.Investigation into a Certain Weapon,
113 Mise.2d 348, 448 N.Y.S5.2d 950 (1982).

ammunition and ammunition clip).



(concealment)

01
32

(information)

1Q Morrell v. state, 575 P.2d 1200 (Alaska 1978).
(required)
(kidnapping plan)
People v. Meredith, 29 Cal.3d 682, 175
Cal.Px.ptr. 612, 631 P.2d 46 (1981).

(inspectio ) ’

80 State ex rel. Oklahoma Bar ass'n v. Harlton,
669 p.2d 774 (0kl.1983).

0L People v. Meredith, 29 Cal.3d 682, 175 Cal.
Rptr. 612, 631 P.2d 46 (1981).

02 Charles . Wolfram, Modem Legal Ethics, p.645.
People v. Nash, 110 Mich.App. 428, 313 N.w.2d 307 (1981).
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3 , (relative)
[ (refrain)
8*

(j ris-
diction) : '

Nina Moore Galston, Professional Responsibility
of the Lawyer, p.214. Code of Professional Responsibility in
1.970., DR 7-109(B).

Selected Statutes, Rules and Standards on the
Legal Profession, revised 1984 edition., p.130. Model Rules
of Professional Conduct in 1983. Rule 3.4(f).

Nina Moore Galston, Professional Responsibility
of the Lawyer, p.208. Code of Professional Responsibility in
1970 «* EC 7-28.
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" 1
ae
1
(presiding- .judge) ' et
(presiding judge) 33
(takes all evidence)
1
it 1 (fello
judge)
30
(opponent) -
(subject)

ss E. Neumann, Manual of German Law. Volume II.
(London  Her Majesty’s stationery Office, 1952), p.148.

av Ihid.

BS Ibid.

*? Ibid. p.10 .
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(veto) |
(present)
The Basic Law of the Federal Republic
(absence)
00
01 00
(inform)
@
1
(file ) ' 1

The German Code of Criminal Procedure. Article
137.
31 The German Code of Criminal Procedure. Article
145a(l).
K. Neumann, Manual of German Law., p.145.
The German Code of Criminal Procedure. Article
145a(11).



59

05

Civil Law
(The adversary party
proceeding) ,
(post-French revolutionary)
. .© © (The Crimina
Procedure Code of 1881)
(The officially-controlled
proceeding)
! (The adversary party principle)
Anglo-American legal system
(attack)
(defense) Oe
(form) | (adversary party system)
( tance)

01 The German Code of Criminal Procedure. Article
147(1).
0s The German Code of Criminal Procedure. Article 148,
oe Dando Shigemisu, Japanese Criminal Procedure.
Tran. B.J.George, Jr. (South Hackensack, N.J.  Fred B.
Rothman & Co., 1965), p.82.
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officially-controlled proceedings07

(public prosecutor)
(discrepant positions)

03

The adversary party principle
(equal)

(criminal procedure)
(investigation)
fl
(The system of defense counsel)

' 90 "l

Ibid.
3r
(The Code of Criminal Procedure. Article 37.)
% Dando Shigemisu, Japanese Criminal Procedure., p.84.
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(public character)

(competition)

(agent)
(protector)
300
(principal) 301
(derivative) ;0

100 Tbid., p.105.
101 41

(The Code of Criminal Procedure. Article 41))
"Defense counsel may undertake the acts of

procedure in his name, only when it is especially provided
in this law."



(representation)

®r

103

Dando Shigemisu, Japanese Criminal Procedure.

p.105.

40 (The Code of Criminal Procedure. Article 40.)
"Subsequent to the institution of prosecution,
defense counsel may, in a court, inspect or copy documents
and articles of evidence relating to the case. However, he
must obtain the permission of the presiding judge in order
to copy any article of evidence."

62



	บทที่ 3 บทบาทของทนายกับการค้นหาข้อเท็จจริงในคดีอาญา
	1. บทบาทของทนายในการช่วยเหลือดำเนินคดีอาญา
	2. การค้นหาข้อเท็จจริงของทนายในประเทศต่าง ๆ


