(Civil

Law)
1.
1.
(Judge

made

law)

(Civil

(Common Law)

(Common Law)

(National law) ,

1

Law)

, 2531), 17.



(Feudalism)

(The Rule of Law)

(Due process

of law)
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1.2 (Civil Lav)

(Romano-Germanic Family)

A [ o1/ v 4% oA

.1806 '

«

.1804

(The Code Napoleon)

(Codified lav)
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2.1
if
{

"The Great charter" (Magna Carta)

.1215
"The English Bill of Rights" . . 1689

< 1
4
L1776

b v bl [bLasufl — a@cn B I Hi IM é&l\*)"ddUA 1 1G vV all v

1787 5

2532

483-485.



2.2 ? i

1789
! »
» (La declartion des droit de |’
homme et du citoyen) 17
?
7
4
2
(Ministerprasident)
1948 1949
Grundgesete 23 . 1949
( ) 20
1 9

(Bundestag)

! , 486.
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?(

60 ?. o (

2531), 178-179.



3.1

3.2

8-

15,

128

497-502.



(Libelism)

(L*individualisme)

(Capitalism)

(Monopoly)
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4.1

(Adversary system)

" 14 10
4.2

(Bifurcation)
! (Guilty stage) ,
! (Sentencing stage)
4.2.1
1
Y ‘Actus reus @

10 ( - 2521': 436-437.
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(Mens rea 1 3 via'l
'1 VI
'"Misdeameanor

4.2.2

(Conviction)
! ‘ (Guilty
plea) (Sentencing process)

(Parole boards)

4.3
(Presentence reports)
4.3.1 (P
investigation and reports)

(Probation officer)
(Federal  Rules  of
Criminal Procedure) (Model Penal Code)
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W o —J oo Ul B~ W N

—

11

—
[ R

11Model Penal Code
Section 7.07
(3) The pre-sentence investigation shallinclude
an analysis of the circumstances attending the commission of
the  crime,the defendant’s history of delinquency or
criminality, physical and mental condition, family situation
and background, economic status, education, occupation and
personal habits and any other matters that the probation
officer deems relevant or the Courts directs to be includes.
Federal Rules of Crimial Procedure
Rule 32 (c)
(2) Report. The report of the presentence
investigation shall contain
(a) Information about the history and
characteristics of the defendant, including his prior
criminal record, if any, his financial condition, and any
circumstances affecting his behavior that may be helpful
inimposing sentence or in the correctional treatment of
the defandant,
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11. 12

4.3.2

examination and report»

(Federal court)

4.3.3 (Presentence
study and report Dby bureau of prisons)

lzRutter, .A. Criminal Justice Series:

Criminal Procedure. (California: Harcourt Brace Jovanovish}

Legal and Professional Publication, 1977», p. 143
13 ;"
7 15 2535):
43-45,

(Pre:
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(Unitary system of punishment)

(United

States Title 18: Crime and Criminal Procedure Section 3563

())
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1AUnited States Code Title 18: Crime and Criminal

Procedure Section 3.

9 (1) A
(2) B,
3) c !
(4) D 1 ,
(%) E
) | A |
(7 g
(®) - c

(9)
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(Community sevices))

15 4 %

(Police Power Theory)ie

IsUnited States Code Title 18: Crime and Criminal
Procedure Section 3563 ( ).

ia 35-44.
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mi

17

5.2
18

"Occupations, Trades, and Professions."
American Jurisprudence Vol.58 (New York: Lawyers
Co-operative Publishing, 1989): 1171,
Is"Police Power," American Jurisprudence Vol.16,
2icied., p.610-612.
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5.2.1 *9

“91bid, p. 612-615.
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5.2.2
affected with a public interest)20

Oihid, p. 615-620.
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5.2.3
(Legislative and judical function in determining business
included)2l

2Lipid, p. 620-621.
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5.2.4 (Prohibitions'22

21bid, p. 620-625.
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1. oire . Ware et al., Appt ., V Sperry
B Hutchinson Company23
' 1
2. Hadacheck V. SebaeffianfcRolice
of The City of Los Angeles.21
!
3. The City of Tacoma, Respondent, V. Gus

Keisel, Appellant2

26 A.L.R. 687 (192
39 .. 394 (1915)
68 Wash. 685 (1912
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4, State of ldaho XrnDs&ong5Appt.

(Chiropodist) , ,

5.2.5
(Restriction to qualified persons

2¢A.L.R. 853 (1923)
2 71bid, p. 628-630,
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1 - (Code of
practice or Rules of professional conduct)
(Code of ethic)

(Registered nurse: R.N.)
(Certified Public Accountant C.P.A.)
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6.1 (The French Penal
Code)Q'3

.. 1810 180

(Napoleonic Code) °

29

6.1.1 30

"The French Penal Code, In 1 American Series of
Foreign Penal Codes, (London: Sweet S Maxwell, 1960)
2@ ;"
1" , 2522, L ).
3 , 18.
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3 31
6.1.1.1

or Peines criminelles) 5 '
32

i SO TC T O T

o Ol B ow N

31 3
(Tribunaux criminels)
(Tribunaux correctionnels) !
(Tribunaux de simple plice).
32 'l , . .1980.



6.1.1.2

or Peines correctionnelles)

3

tf

6.1.1.3

peines de simple police)

35

148

‘ (Misdemeanaors

33

if
if
3II]I
200,000
(Violation (]

2
300 200,000

The French Penal Code, Art. 40.
The French Penal Code, Art. 42.
The French Penal Code, Art. 466



6.1.2 (Peines Principales)

6.1.1 £

(De’ gradation civigue)

i SCEE &'S IR b I B

34 ;"
1" 8.
37The French Penal Code, Art.

34.

37

(4-28-1832).

149

3e
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6.1.3 (peines comple

(peines complementaires o rigatioire>

((peines complementaires
facultatives)
6. 1.3.1

(Confiscatior)

423°
6.1.3.2

33 "
1" 8-9.
3°The French Penal Code, Art. 335.
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1975

1750

151

1965

1972



2
6.2 ' "The German
Penal Code'
. 1975%° . .1953
1961 . 1871
A1SQ1*1 . .1962
1954 1959 02 !

20

A°The Penal Code of the Federal Replublic of
Germany," In 28 American Series of Foreign Penal Codes,
(London: Sweet & Maxwell, 1987).

E1The German Draft Penal Code E 1962,"

In 11 American Series of Foreign Penal Codes,(London
Sweet & Maxwell, 1956).

AtAlternative Draft of the German Penal Code,"
In 21 American Series of Foreign Penal Codes, (London:
Sweet S Maxwell, 1977).



6.2.1 '

3
(Verbrechen) (Vergehen)
(Ubertretungen)
6.2.1.1
{ 1 3
6.2.1.2
6 I
' ( 500
6.2.1.3
6
500
6.2.3
1) (Amisgericht)
(Schoffengerich) 2) (Landgericht'
(Die Kleine strafkammer) »
(Die Grosse strafkammer)
(Schwurgericht) 3) (oberlandesgericht)
4) (Bundesgerichtshof)
3
( 24 GVG)A3
3 .
60 c

2531), 184-187.
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6.2.4
1975
(Measures of
Rehabilitation and Security) ! 3 6
61 '
6 "1
1.
2 I 1
3.
4
5.
6. i

The German Penal Code 1975, Section -61."

Types of measures

Measures of rehabilitation and security are:

1. Commitment to a mental health institution;

2. Commitment to an institution for the
treatment of chemical dependency;

3. Commitment to an institution of protective
custody ;

4. Supervision of conduct;

5. Revocation of driver’s license;

Prohibition to practice a profession



70

6.2.5

70

155
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'45

A5The German Penal Code 1975, Section 70.

"Court Oder prohibiting the practice a profession

(1) If someone is convicted of an unlawful act involving abuse of his
profession or trade involving a serious breach of the duties associated
therewith, or escapes conviction only because his criminal incapacity was
proved or could not he excluded, the court may prohibit him from practicing
his profession, trade, or branch of trade for a period of from one to five
years, if a total evaluation of the offender and the act evidence a danger
that he will commit similar serious unlawful acts in the further practice
of his profession, branch of profession, trade, or branch of trade.  This
prohibition may be ordered to remain in effect indefinitely if it may
reasonably Dbe anticipated that the statutory maximumm period is inadequate
to protect society from the danger posed by the offender.

(2)  If the offender was only temporarily prohibited from practicing his
profession, branch of profession, trade, or branch of trade ( 132a of the
German Code of Criminal Procedure), the minimum period of prohibition shall
be reduced by the amount of time the temporary prohibition to practice a
profession was in effect. It may, however, not he less than three months.

(3)  As long as the prohibition remains in effect,the offender may not
engage in the profession, branch of profession,trade, or branch of trade or
do so on behalf of someone else, or engage someone else to do so under his
instructions.

(4) The prohibition to practice a profession shall become effective when
the judgment ordering it becomes final. Credit toward the period of the
prohibition shall be given for time during which because of the crime the
offender was temporarily prohibited from practicing his profession,to the
extent that it has lapsed since the pronouncement of the judgment in which
the factual determinations supporting the measure could last have been
examined. No credit shall be given for time spent by the offender in
officially authorized confinement.”



157

6.2.6 Ae
!
by 70 a 70 b
6.2.6.1 70 a eh
' (1) 70 <>
(2) 1
1 70 (4)
(3) 56 a C
1 56 a
2 5
56 C
6.2.6.2 70 b

AaThe German Penal Code, 1975, Section 56 a,
5 ¢, 70 a, and 70 b.
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1)
(1)
<2)
(3) |
2)
3) A
4' |
1
%) ,
6.2.7
69 '

the German Penal Code, 1975, Section 69.



) (
)
, ) ,
(1)
(2)
(3) '
(4)
(1), (2) (3)
3) » »

(Dual system of punishment or Legislation dualistes)

1961 42 1. 'aa

ASThe German Penal Code, 1961, In 4 American
Series of Foreign Penal Codes, (London: Sweet L Maxwell,
1966), p. 35.
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6.3

6.3.1

"The Polish Penal Code,” In 19 American Series
of Foreign Penal Codes, (London: Sweet 8 Maxwell, 1973).



43

s°The Polish Penal Code. Art. 42, 43.

“Art.42. 1. The court may adjudge the prohibition
of occupying specific posts or following specific occupations
if the perpetrator at the time of committing the offense, has
abused a post or an occupation or has shown that the continued
occupying the post or following the occupation would
threaten the social interest.

2. In the cases provided by a law the
court may adjudge a prohibition of engaging in a specific
activity, in particular producing, processing, trading or
servicing.

Art.43. 1. In cases of sentencing of a person
operating a motor driven vehicle for an offense against the
safety of land, water or air traffic, the court may adjudge
the prohibition of operating motor driven vehicles.

2. The court must impose the prohibition
of operating motor driven vehicles, if the perpetrator was
intoxicated at the time of the commission of an offense
specified in 1."
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6.3.2 51
(Security measure) 6 1)
2) 3)
4) 5)
6) (Art.112)
(Art.I1l)
1 ,

s|"The Romanian Criminal Code," In 19 American
Series of Foreign Penal Codes, (London: Sweet & Maxwell,
1976).
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(Art. 115)BS

6.3.3

1950

szThe Romanian Criminal Code, Art.115.

"Art.115 Prohibition from performing a
function or following a profession:

If the offender has committed the offense due
to incapacity, lack of knowledge, or other reasons which
render him unable to perform a certain function or to
follow a profession, trade or other occupation, he can be
prohibited from performing that function or following that
profession, trade or occupation.

The imposition of this measure can be revoked
on request, after a period of at least one year, if it is
ascertained that the reason for it has ceased. A new request
can only be made if at least one year has passsed since the
date on which previous request was denied."
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IllI

ftT

ft

B3"The Greek Penal Code,™ In 18 American Series
of Foreign Penal Codes, (London: Sweet S Maxwell, 1973).
“Article 67 1. If a felony or a misdemeanor
has been committed by a flagrant violation of the duties of
an occupation for which a special license is required by the
authorities, the ccurt may impose a disqualification from
the exercise of that occupation for a period of not less
than one nor more than five years in cases in which the
punishment imposed wupon the offender is at least three
months in duration. Such disqualification shall result in
the revocation of the license.
2. The provisions of Article 65
shall be applicable to such cases
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6.3.4

1954
(Other limitations on freedom of
action) HO51

SA"The Greenland Criminal Code,” In 16 American
Series of Foreign Penal Codes,(London Sweet B Maxwell, 1970).
Section 110 civil rights may not be suspended.
An offender may be barred from carrying on a business
requiring special puplic authorization or permission where
the crime committed indicates an obvios risk of abuse of
that occupation. Under the same conditions a person already
engaging in such a business may be sentenced to loss of
this right, and when warranted by special circumstances
the same may apply to other forms of business
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! : 17

1.1
7.1.1

(Police Power Theory)

(Social
Defense Theory)

(Unitary system of punishment)



7.

1.

2

7
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55

1.2.1

(Presentence reports)

1 | 2529): 26,



1.2.2 ?

(Legislations dualistes)

unitaires)

170

(Legislations
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Art.317

ft

1.2.2.2

20

mi

Art.335
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