« » «
« » « Common Law
1.
(feudalism) «
o )
» «
» «
I "“The King can do no wrong" ,
H{ «
« (Absolute)
» o« » «  Supremacy
of the King « Supremacy of Parliament
« 1" « ««
o ) ¢«
« « 0 q
The King can do no wrong
the King can do no wrong «

« o« *{

« « « « «
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B (Crown)1
« Demougmore
Committee 1932 "
" Law of the Constitution Dicey
E
«

(Crown)
« Viscount Canterbury V.Att.Gen.,(1842)1 ph.306

«

« » « «

' (House of Lords) Crown
(artificial theory)
‘ 2« The King The Crown «
The King « The Crown
Common Law Corporation (

2324 | 2528, 19, ) «

(minister)

»

corporation sole

(' t ,
6 3
2530)  322-323.)
EJ.F.Gamer, Administrative Law, 5 th ed. (London:Butterworths,
1979),p.301.



® (feudalism)  "The King can do no Wrong"

/ *
« Petition of Right »
7, * ®
(local government) Common Law
»
Crown
1
®
Crown  »
)
Slbid.

»

Crown

»

»

AR.F.V.Heuston & R. . chambers, Salmond and Heuston on The
Law of Torts, 8th ed.(London  Sweet & Maxwell Ltd., 1984), p.398.

6S.A.de Smith,Constitutional and Administrative Law, 3rd ed

(middlesex:Penguin Books Ltd.,1977),p.602.

20



Crown Crown

, (Bainbridge V.Postmaster-general
(1906) 1 K.B.178)

Crown 1
Crown
8 1948

Crown

eW .T.S.Stallybrass,Salmond’s Law of Tort,10th ed. (London:Sweet
b Maxwell Ltd.,1945),p .49,

TR.F.V.Heuston b R.s.chambers, Salmond and Heuston on The Law
of Torts,p.398.

B« Raleigh V. Goschen [18981 1 ch.73:
Dartmouth ( naval college)

lfew  Goschen (First  Lord ), the Lords
Commissioners of the Admiralty Director-General of Naval Works

engineer 2

*HW.R.Wade, Administrative Law, 5th ed. (Oxford:clarendon

Press,1984),p.701.



2%

"Qui facit per alium facit per se" (

(
I
liable) |/
gratia indemnity) i
!
Vi I
I/
défendent) Crown
Crown

) Crown 10
) 1
(personally
I/
i (Crown)
(public funds) (ex
i
! Common  Law
i
(nominated
Common Law
19 Crown
Il
Crown i
i
I/

100.Hood Phillips 3 Paul Jackson,0.Hood Phillips’Constitutional
and Administrative Law, 6th ed.(London:Sweet si Maxwell,1978),p.637.

N
I/
(Wade, Administrative Law,p.701.)

' I/ Crown

(Stallybrass, Salmond’s Law of Tort,p.50.)



(A Royal Commission) .. 192
Crown Crown
Crown 1927

1E
13

2 Adam V. Naylor14

12 , |
2523), 109,
13phillips & Jackson, 0.Hood Phillips’Constitutional and
Administrative Law, p.638.
14C19461 A.C.543(H.L), 2 All ER. 241,



Crown eh

Crown (House of Lord)

Nui sance

Crown

eh

, Viscount Simon

eh«

(Crown)

Royster V. CaveylB
(Ministry of Supply)

common law the Factories

Act 1937 Treasury Solicitor
)
(eh obiter dicta House of Lord V. Adam V.
Naylor)
2
.. 1921
“The Crown Proceeding Act,1947"
1 .. 1948

61147D K B.204 (C.A)
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() 118 ' ( )
"“The King can do no wrong"
Sovereign (

40(D) A ' Crown ( 11(1))ie

«D The Crown

| 10
0 fll
7
(the  appropriate
authorised government department) | [)
) (the Attorney

General) Minister for civil Service authorised
departmentsi8

1, 2(1) ] The Crown

°J.AJolowicz &T.Ellis Lewis, Winfield on Tort,(London  Sweet
ft Maxwell, 1967),p.709.
1 ) .13
“Crown Proceedings and Crown Practice™ Halsbury*

Laws of England,4th ed.Volume 11 (1976)  754-755,



()
(C) tum common law
? )
Crown 2(1) Crown
3
2, 2(2) Crown
(statutory duties) Crown ?
/ Crown Crown
/
4 Crown )
2(1) (a) servant Cromn ( ?
) ) ) servant Crown

(jointly and serverally liable)

10 ) Crown Vicarious Liability

( 2(1)(a)) 7 (Crown)

1°Wade>Administrative Law, p.703.



38(2)

I( (officer) Crown
Vicarious I( I( (1)
Crown (2) I
I ( 2(6))
"Officer" I( ( 38(2))
Lo I(
(Crown Servant) I(

20 Crown
(chief constable)
Crown Police Act 1964
Vicarious I
the Crown ( vicarious liability )
I( I(
I I s ,
I Crown
2(5) the Crown
2
2° , . 113,

21Gyula Eorsi "Private and Governmental Liability for the Torts
of Employees and Organs,” International Encyclopedia of Comparative

Law Volume XI chapter 4 (1972) 87,88.



(2) »  common law ?

(- 2(1)b) !
« ]
(3) common lav ?
(- 2(1)en
nuisance( ) LIV (Strict Liability)
Ryland V. Fletoher (1868) LR 3 HL 330 1 Crown
Crown I Crown
( 40(4)) Crown
2(L)e)
Occupiers’Libility Act 1957 ? Crown 2(2)
(4) ' (statutory duty) ?
Crown Crown officers Crown ( 2(2))
Crown [ ) 2(2)
1. Crown I the Road Traffic Act
1960,Factories Act 1961,0ccupiers’Libility Act 1957 6
2 3
Crown , The Highways(Miscellaneous Provisions)Act 1961 1(5)

! Crown
Defective Premise Act 1972 5
2. (

I ! the Occupiers’Liability Act 1957  Crown !

| 10305527



3

?
« « Crown
Crown
common law o »*
The Crown ( ) The Crown ( )
J)
(Open Borstal) 1? (the  Home

Office)

( Dorset Yacht Co,Ltd.
V. Home office 1970 A.C.1044).

Crown The Crown Proceeding Act 1947

Crown ' act of state
( 11(2))
10 Crown
1 ]
' 0

(pensions) (ff ,
( Adam V. War office C19553 1 W.LR. 116)

22W ade, Administrative Law, p.704.
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9 (1) Crown I
! , ( )
! ( 9Q2) '
Post Office Government
Department the Post office Act
1969 29 30
()
(! I 7
: I
Crown 23*
I 2A ] '
I( 25
I( 2
1
common law

(statutory duty)26*

23Eorsi,"Private and Government Liability for the Torts of
Employees and Organs,” p.126.

2Ade Smith,Constitutional and Administrative Law,p.603.

28P H Winfield, A Text-book of the Law of Tort, 4th ed.
(LondonrSweet . Maxwell Ltd., 1948) ,p .85.

26"Administrative Law," Halsbury’s Laws of English, 4th ed.

(1972) 184,



3B

(malice)27 Crown LW
1
(Exemplary damages)
( I ) (oppressive),
L (arbitrary) (unconstitutional
action)20
2.
. A
(state necessity) (the order of the
Crown) (superior officer)28*
The Crown Proceeding Act 1947 10
!
( ) (1)
(2) ! I ( Public
Health Act 1935 305,Food and Drugs Act 1955 138,Town and
Country Planning Act 1968 64(6) ) I

27Zaim M Nedjati B J.E.Trice,English and Continental Systems of

Administrative Law, (Amsterdam North-Hoiland Publishing Co.,1978),p .168.
28 Judicial dicta Rookes V. Barnard 19641 1 All

E.R.367, Cassell & Co,Ltd V.Broome C19721 1 All E.R.801.
A"Constitutional  Law,"Halsbury’s Law of England, 4th ed.

Volume 8 (1974)  618.



39

30
1.
Crown )
Vicarious
2. Act of State
) Act of
State
3. common law ,
31
common law Tribunal of inquiry

Floyd V. Barker (1607) 12 Co.

Rep 23; Sirros V. Moore t19751 Q.B. 118,132.
4, (sheriff)

3°A.W Bradley,Constitutional Law,8th ed.(London:Lowe & Brydone
(Printers) Ltd., 1971),p.633.
3IWinfield,A Text-book of the Law of Tort, p.91-92; Jolowicz
8 Lewis, winfield on Tort, p.715; p.p.Craig, Administrative Law
(London:Sweet  Maxwell,1983),p.533. C ,
( ; 2479) 166-168.
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, 32
. n
The Post Office
The Crown Proceeding Act,1947 | 9
( the Post Office ik?
the Post Office Act 1969 ' )
the Crown Proceeding Act 1947 10(1)
!
pension ( )
(Public Heath Act 1936 305),
(
the Mental Health Act 1959 141), national
health service (  National Health Service Act 1946 12)
() ()
The Crown Proceeding Act 1947 Crown
(jointly) 4

32 Hoye V.BushC18401,1 M& G.775.
Richard Hoye
John Hoye Richard
Bush false imprisonment

Bush Richard



h\
A (indemnity)

(Contribution)

(tortfeasors) ' (contributory negligence)
Crown the Law Reform (Married
Women and Tortfeasors) Act 1935 6(2), the Law Reform
(Contributory Negligence) Act 1945 Crown 333 civil
Liability (Contributory) Act 1978 1(7) (1) Crown
53A  ?
| i ' 1 0

(joint tortfeasors)

Lister V.Romford Ice and Cold storage
Co.Ltd. 19571 A.C.555 '

(vicariously liable)
1,600
1,800 (
) House of Lord 3 2

33winfield, A text-book of the Law of Tort, p.83; Phillips &
Jackson, O.Hood PhiHips'Constitutional and Administrative Law, p.647
John Munkman, Employer’s Liability at Common Law, 9th ed.
(London:Butterworths 1979),p.595.
34"Torts," Halsbury’s Laws of England, 4th ed Volume 45 (1985),
512,



0B

Crown
Crown
(Crown Servants) Crown  Crown
Crown
06
! (Indemnity)
' (innocent party) "
(indemnity) ,
(Contribution) Jones V. Manchester

Corporation and others L19521 2 Q.B.852

Law Reform (Married Women and

Tortfeasors)Act,1935 80 I 20 %
Ancoats Hospital William Jones
") Olive Cynthia Wilkes 5
pentothal 1

Manchester (

35J.5.Colyer,A Modern view of The Law of Torts (London Pergamon
Press, 1966),p. 28.
% Wade Administrative Law,p.714»
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) am) Wilkes
Manchester Wilkes
1,438 Wilkes
, Denning singleton
Wilkes
The Law Reform (Married Women and Tortfeasors) Act 1935
Wilkes 20 % 80 %
Wilkes ! Denning
L.J.
"378
30
37 171212527
2527,  ( ; 2527),
1058-1060. ()"
Professional Negligence
J.p. Eddy 24 2 2509) 387-390.

38 f
( 5,2529) 215-276.



I ( | Crown

(Jointly liable) « I
(contribute) I
38
o (
Common Law I( I
(
I( The Crown Proceeding Act 1947
I
q '(
I ' ()
I I I
(
( , ( )
i I

3°Eorsi, "Private and Government Liability for the Torts of

Employees and Organs,"p.127.



()
(Federal), (States)ua

(Minicipal Corporations)
(concept of  sovereign

immunity) common lav

*0

Miller v. Horton 152 Mass.540,26 N.E.100 (1891)

Massachusetts
Holmes
19

*o Page Keeton, Dan B. Dobbs, Robert E. Keeton and David
G. Oven, Prosser and Keeton on the Lav of Torts, (St.Paul, Minn.  Waest

Publishing Co., 1984), p.1056.



I Al

(Federal)
the Federal Tort claims Act ! 1946
! ! (the
United States) I »
I
I
I( common
law, A2 (
Bivens ! The civil Rights Act 1871
42 US.C. 1983) I(
I
1 I( (Legislative
Rulemaking Function)
I 17 Congress ? ,

AlJerry L.Mashaw, "civil Liability of Government Officers:
Property Rights and official Accountability,” Law and Contemporary
Problems volume 42 Number 1 (Winter,1978): 14.

AKenneth . Clarkson and Timothy J.Mdris,"Forward," Law and

Contemporary Problems Volume 42 Number 1 (Winter, 1978):2.
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10

I( (absolute immunity)

(Y 10 '
Lake Country Estates,Inc. V. Tahoe Rational
Planning Agency*3 ()
the Civil Rights Act 1983 2 (members of
a bi-state agency) California Nevada. I
' (legislative immunity)
10 ' ' '
Congress
« (The Supreme
Court)
(federal),
(tate)

Gorman Towers,Inc. V. Bogoslavsky**
I
I( I
Tenney V. Brandhove (1951)
Gravel V. United States (1983)

(Aids ofcongress)

*3440 .. 391, 99 . et. 1171, 59 L. Ed. 2d 401 (1979).
626 F. 2d 607, 615 (8th cir. 1980).



he

2. (Adjudicatory Function)
common law
AS
Bradley V. FisherAe ?  Supreme Court
(
) (local court judges)
(inferior court judges) magistrates(
) justices of the peace(
)

(inferior judge of limited jurisdiction)

impeachment,

(judicial immunity) (

AbBasil J. Mezines, Jacob A.stein and Jules Gruff, "Lability in
Tort of Government Employees," Adminstrative Law Volume 1 chapter 6B

(October,1986)M1-12.  AS80 . .(13 Wall.)335,347;20 L.Ed.646(1872).



Imbler V.Pachtman,424 . .409(1976)) (grand juries)
judicial process (the

public defender)a

(judicial)
hearing officers administrative judges members of boards
commissions
( ) Butz V. Economou*0
(the Secretary of Agriculture) f
, agency adjudicatory officials, administrative law judges trial
attorney
3. (Executive
Function)

(federal executive employee) % ,
(discretionary function) ,
common law

Keeton et al.,Prossor and Keeton on the Law of Torts, p.1058.

Aeibid pp.1057-1058.
Aa38 . 478,98 s.et.2804, 57 L.Ed.2d 895(1978)
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I
Bivens V. six Unknown Named Agents of Federal
Bureau of Narcoticss |

(federal investigative) ,

Bivens
I
(The SupremeCourt) 4
(On remand) 2
Ricci V. Key Bancshares of Maine, Inc.Bl FBI

Halperin V. Kissinger52

5°403 . .388,91 s.ct. 1999: 29 L.Ed.2d 619(1971).
51768 F. 2d 456 (1 st cir. 1985).
52606 F.2d 1192(D.c.cir 1979),101 s.a .3132,69 L.Ed.2d 367(1981).



i (wiretape)
Nixon am Mr.Nixon
Congress ,
Halperin V. Kissinger Nixon V.
Fitzgerald53 : { ' '
federal
, (
)
Harlow V. Fitzgerald5* (The Supreme Court)

(petitioners)

(Presidential aides)

( Gravel V. 1 (1972)) Presidential aides

53457 .. 731,102 .et.2690, 73 L.Ed. 2d 349 (1982).
5*457 . . 800,02 . et. 2727, 73 L.Ed. 2d 396 (1982).



52
( Nixon V. Fitzgerald (1982)) '

it
? Butz V. Economou
(ministerial acts) '
(good faith) a5 - ?
I ?
IO
(
M
1 e
( 56 I
McKinney V. W hitfield57 District of
Columbia Circuit % a federal managerial employee
()
” '

55Dag E. VYtreberg,"Public officers and Employees,"American
Jurisprudence 2nd ed. Volume 63 (1972)  800.
56lbid.,p.802. 57736 F.2d 766 (D.c. cir. 1984).



*3

Wood V. Strickland58 1983
high school
| eh :
1
59
eh ' (The Supreme Court) the Federal
Tort Claims Act Feres V. United States80 1
Feres

Chappell V.Wallace81  eh 7

Bivens

58420 . 308,95 .et.992, 42 L.Ed.2d 214,421 .. 921 (1975).
59Helen p. McClure, "Liability of Administrative officials,"

The George Washington Law Review vol.53 (1984-1985) pp.223-228.
e°340 . . 135 (1950), 103 S.et. 2302 (1983).



Feres

Stanley V. United States62 Bivens

L.S.D. :

Brown V. United States63« Dan Briscoe

(Memorial Day Party)

1981 1983 the FTCA

(participants) (their superior)

Briscoe

Briscoe Feres

L respondeat superior

64

62574 F.Supp.474,488 (S.D.Fla.1983)
63739 F.2d 362 (8th cir.1984).
6AYtreberg, "Public officers and Employees,” p.805.
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2. « the Federal Tort
Claims Act 2 66
(1) A if
(28 S.C. 2676)

(2) (exclusive remedy)

(28
U.S.C. 2679(h))66 Congress

6EKeeton et al.tProssor and Keeton on The Law of Torts,pp.1067-1068.
66Congress 4

10 U.S.C. 1089 (
CIA, | the National Guard); 22 . .C. 2702
ri); 38 US.C.
4116 ), 42 US.C.
233 ( [ ).
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exclusive remedy

()
(sovereign immunity)
common  law A
67 .. 1821
Marshall (the United States)
(Cohens V.Virginia (1821))
(a private bill) (gongress)
66
. 1855 Congress Court of claims
I (contract claims)
5 (
) the Tucker Act 1887
1887 1947
(Congress)

(heads of administrative agencies)

67Gyula Eorsi,"Private and Governmental Liability for the Torts
of Employees and Organs,”p.89; James A. Henderson Jr. and Richard N,
TheTort Process
Pearson/(Boston  Little, Brown and Company,1975), p.518.

66Mezines et al.,"Government Tort Liability,"pp.G-7.



1. ' "1

Congress

(" ' 28 US.C.
2672,2674-2680)

bill)

district courts)

(wrongful act)

®31bid,p.0.

57

(private relief bill)

the Federal Tort claims Act 1946
1346,1402,1504,2110,2401-2402,2411-2412 2671-

2 (1) Congress® |

(private relief

(2)
ee the Federal Tort claims Act
FTCA)
FTCA
1346(b) (federal
the United States "n
(omission)
) 2674
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am (under like circumstances) ff

(punitive damages)

- FTCA A A ni 70
A 3
(1) ,
( 1346(h)
2679(d))
(2) (non-jury trials)
( 2402)
(3)
( ) 21
1, 1A ] _
6 6

(2675 ()M

(strict liability) , 2674 1

7°Keeton et al.,Prosser and Keeton on The Law of Torts, pp.1035-
1036
71 Locke V. United States,D.Hawaii 1972,351 F.Supp. 185
22 1967
17 1969 21
1971 4
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1346(b) . A
(strict liability)

( Dalehite V. United States
(1953)) sonie hoom (  Laird V. Nelms (1972)) ou

Feres V. United States (1950)
10 \ '

FTCA
2680
2680 (a) 2680 (h)
(1) 2680 (a) 2

) ' (exercising due care)



Co

2 Hatahley V. United States73
Navajo
Utah (Utah’s abandoned horse statute)
federal grazing laws
2 1

»  (discretionary function)

Congress

Congress (discretionary functions)

A
(discretionary function)

Mezines et al., "Government Tort Liability,"pp.29-30.
73350 U.S.173,76 s.et. 745,100 L.Ed.1065 (1956).
T"Mezines et al. "Government Tort Liability,"pp.30-33.



«  Dalehite V. United States7s 16 1947
fertilizer-grade ammonirm nitrate (FGAN

560 3,000
200 Texas (district court)
FGAN
AN
(nonfeasance) (the Coast Guard)
FGAN
5
discretionary
function) FTCA
tf
2680(a)
FGAN
FGAN

2674

(Supreme Court)
discretionary function

7B36 . 153273 s.ct. 956,97 L.EA.1427 (1953).



6a

(planning  level)
(operation level) [

Indian Towing Co. V. United States76

I
(lighthouse) (tugboat)
I
(operate) ) A (the light)
(use due care)
(light)
Indian Towing Dalehite 2 (1)  Indian
Towing " (operational level)

) Dalehite 4 (planning  level)

" 2680(2) (2)
2647 (municipal corporation)

Eastern Airlines,Inc. V.
Union  Trust Company (1955) United States V. Union Trust Company
(1955) 2

I 2680(a)
(planning level)

350 .. 61,76 s.ct. 122,100 L.Ed48 (1955),



l? (operational level)

2080(a) Rayonier, Inc. V. United
States (1957) the Supreme Court

FICA
«
’ Congress
(the public treasury)
Dalehite
concept !
" (loss-spreader) 0
(operational) (Sullivan V. United States(1955))
(Driscoll V. United States(1975)),
10 (Supchak V. United States (1906)),

(Brown V. United States (1974))
(American  Exchange Bank of Madison, Wisconsin V. United States (1958))

(discretionary
function) United States V.S.A. Empresa de

viacao Aerea Rio Grandense (Varig Airlines) (1984)



Federal  Aviation
Administration  (FAA

Jayvee Brand, Inc. V. United States 1984

District of Columbia (the  Consumer
Product Safty Commission) ' !
(discretionary-function)
Nevin V. United States (1983) Edward Nevin
1 San Francisco ' 9
(planning
level) Allen V.United States
1984
(discretionary
function)
(operational conduct)
(2) 2680(h) 2680(h)
(intentional Torts) 11
(assault), (battery),
(false imprisonment), (false arrest)

(malicious prosecution),
(abuse of process), ! T (libel),

(slander), (misrepresentation),



65
(deceit), ) (interference  with

contract rights) 1 ? |1

fiv | federal

Bivens V. six Unknown Named Agents of the
Federal Bureau of Narcotics (1971) (the Supreme Court)
4

(Congress)
2680 (h) 1974
(investigation or law enforcement officers) 1 ,
b 1

(law enforcement agent) ,

(sovereign immunity) 1 2

(Maryland M ississippi)



66

(discretionary decision) 1

™

common law

178

(discretionary immunity)70

The Federal Tort claims Act

(state law doctrines) ihj

TTEdward J. Kionka, Torts in a Nutshell  Injuries to persons
and property (St. Paul, Minn. West Publishing Co.,L977),p .404.

78 Keeton et al.,Prossor and Keeton on
The Law of Torts, pp.1043-1051 pp.1051-1055



(contribution) (indemnity)

FTCA
Anglo-
American
doctrine doctrine
2079*
the Federal Tort claims Act.
the FTCA
(Supreme Court)
United States V.Gilman00
(Tenure),
(retirement), (discharges), ! ,
I
Congress
Congress
Congress:

19Fowler V. Harper and Fleming JamesJr. The Law of Torts
(Boston  Little,Brown and Company,L956),pp.1637-1638.
§°347 .. 507 (1954).



c "8l
, 1 (discipline) !
(seniority)
§2
Gilman
83
K.cDavis

Gilman

1

, (ultimate loss)

Congress ,

§A Jerry L.Mashaw

§1Kenneth Culp Davis, Constitutional Torts (San Diego, CA..
K.C.Davis Plib. Co.,1984) pp.23,310-312,
111961
(28 S.CA. 2679)
82 a o, "
(2529) 276,

83D avis,Constitutional Torts,p.23.
““1bid.,pp.22,24,

6s



63

BS M.0lson

Oe
1977

07

(vicariously liable)

Marshaw,"civil Liability of Government officers:Property
Rights and official Accountability,"pp.26-27.
BOM.Olson, "Official Liability —and Its Less Legalistic
Alternatives" Law and Contemporary Problems Volume 42 Number 1 (Winter,
1978) 69,

"Discussion™,Law and Contemporary Problems Volume 42 Number 1
(Winter,1978) 111,



86,

(, common law,

) S )

the Federal Tort claims Act 1946
( )

( United States V. Gilman (1954))

SSKeeton et al.,Prossor and Keeton on The Law of Torts, p.1068.

8S"Discnssion,"p.107.

10



71
Civil Law

(Ancien Regime)

]
, 90
9°Bemard Schwartz,French Administrative Law and the Common-Law
World (New York:New York University Press,1954),p.256.



12

75 « 8 (the Constitution
of the year VIII of the Revolutionary era (1800) « i
J ! IConseil d’Etat)

«
Conseil d’Etat
75
« « I
« (Tribunal des conflits)
«

«

I/
« «
« «
( (faute de service)
I/ |
92
«
Laferriére

1bid. pp.256-258.

"Ibid.,pp.258-259.

W8T

Conseil d'Etat

| ( I «
( | (
(
(decret) 19 1870
( (
Pelletier (30 1873)
I
( J
91
]

(faute personnelle)

Tribunal
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des conflits 5 1877 Laumonnier-Carriol)
} 1
934
Jeze
Jeze
9A
Hauriou
95
(Bordeaux)
«
96

(Conseil d’ Etat)

93 " H (12)," T, 13
( 2527):16.

94Schwartz,French  Administrative Law and the Common-Law World,
pp.259-260.

951bid.,p .260

% " (12),"p.76,



(Tribunal des conflits)

(1) { ,
(
CE 10 1947 Salah ben Larbi Bezine ; CE. 28
1947 Pastor ; CE. 5 1945 Senoussi ;
CE. 18 1949 Mimeur),
( CE. 27
1944 Vill de Nice),
( CE. 12 1945  Bartholozzi),
\ ( Cour
d’Appel d’amiens 29 1931 ville d’Amiens contre Marchand),
( T.C U 1946 clautour,
)
(2)
( C.E. 25 1922 Immorigeon)
( 26
1954), 1 (
CE. 28 1951 Coceoz),
( TC. 8§ 1902
Grosson),

( T.C. U4 1925 Navarro),
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( T.C. 9
1953 Delaite)
(3)
( Orleans 3 1945,
)
( 15 1957),
I I ( CE. 2 1947
Colonie du Senegal)
1 I
}
. 1935 Thepaz ( T.C.l4
1935) L
) (la faute
personnelle) '
N Thepaz
o Mirahel
! Thépaz Mirabel
Thepaz



16

30 1957) Thepaz

2. La voie de fait

La voie de fait

«

Action Francaise ( T.C 8 1935)
(Le Prefet de police) L'Action Frangaise
1 1934 Paris departement de
la Seine
(T.c) T.C.
La voie de fait
97

97M Long, P. Weil, G. Braibant, Les Grands Arrets de Ia
Jurisprudence Administrative,6th ed.(ParisrSirey, 1974),pp.224-232



1
f

' (willfully), « (maliciously),
« . (with gross negligence)

I( (outside the scope of his official functions)

(

I
“(Le roi ne peut mal faire)99

* (o

* (loi 28 pluviose An V111)100
op
(Tribunal des Conflits) 8 1873 Blanco "
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publiques)l 2

103
Conseil d’'Etat
11 Feutry ( T.C.29 1908)
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102 . " 588-589
103 , (

' 2523), 38, Schwartz,French Administrative
Law and the Common Law World, p.270.
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105
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10SSchwartz, French Administrative Law and the Common Law
World,p .278.
1061bid.,pp.279-280.
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11 147,
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113L. Neville Brown & J.F.Garner, French Administrative Law, 3rd
ed. (London  Butterworths, 1983),p.124.
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(émeutes),

1957 )
! (dans 1'exercise de

(substitution)

20 1899

13

Vo 4142
;! 150-152.



4,
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1Schwartz,French Administrative Law and the Common-Law World,
p.283.
1101bid.
110 ! 594,



120
(1) (Cumul de faute)
(the droit administratif)
case-law
. 1911 Conseil d’Etat
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12°Schwartz French Administrative Law and the Common-Law World,
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Conceil d’Etat (( Blum ((((
9 dl
I
121
, Delville ( CE. 28
1951) !
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Schwartz,French Administrative Law and the Common-Law World,
p.286.
1ZSBrown & Garner, French Administrative Law, pp.118-119,
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13*Mahendra p. Singh, German Administrative Law  (Berlin
Springer-Verlag,1985), pp.139-140.
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"If any person, in the exercise of a public office entrusted
to him, violates his official obligations to a third party, liability
rests in principle on the state or the public authority which employs
him. In the case of willful intent or gross carelessness the right of
recourse is reserved, with respect to the claim for compensation or
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137Gyula Eorsi,"Private and Governmental Liability for the Torts

of Employees and Organs," p.105.
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139B.S.Markesinis,A Comparative Introduction to The German Law of
Tort (Oxford:Clarendon Press,1986),p.521.
IA’Singh, German Administrative Law,p.140.
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1ASE J.Cohn Manual of German Law (London  Oceana Publications
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