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14. Finally, if “remote” participation in the absence of a taxable physical presence, or
in the absence of one that attracts substantial taxable profits, is considered to be a concern
in relation to certain highly digitalised businesses, there is an important question as to
whether this concern is not relevant to a broader set of businesses — for example, businesses
that, due to digitalisation and changes in the global economy, can build their brand, develop
an engaged customer base and create value in the absence of local activities or in the
absence of local activities that attract a significant share of taxable profits. In other words,
to the extent the current rules are seen as under-allocating income to particular jurisdictions
due to the ability of highly digitalised businesses to remotely and non-physically participate
in those jurisdictions, horizontal equity, design coherence and a level playing field suggest
that consideration should be given to whether that policy concern (and reforms to address
that concern) are relevant also to more traditional businesses.

15. Against this background, some members of the Inclusive Framework have made
proposals, further discussed below, that focus on value creation in the user/market
jurisdiction that is not recognised in the current framework for allocating taxing rights and
taxable profits.

2.2. Overview and background

16. The Inclusive Framework is currently examining three proposals for revising the
profit allocation and nexus rules in response to these challenges posed by digitalisation.
These three proposals, which seek to expand the taxing rights of the user or market
jurisdiction, are discussed in further detail below. To date, the discussion has focused
primarily on two of these proposals, the user participation proposal and the marketing
intangible proposal, where a number of commonalities emerged. A detailed discussion of
the concept of significant economic presence is also taking place, but this concept was
revisited more recently.

2.2.1. The “user participation” proposal

17. One proposal currently discussed focuses on the value created by certain highly
digitalised businesses through developing an active and engaged user base, and soliciting
data and content contributions from them.

Policy rationale

18. This proposal is premised on the idea that soliciting the sustained engagement and
active participation of users is a critical component of value creation for certain highly
digitalised businesses. The activities and participation of these users contribute to the
creation of the brand, the generation of valuable data, and the development of a critical
mass of users which helps to establish market power.

19. This proposal contemplates that this source of value is most significant, on an
absolute basis and relative to more traditional drivers of business value, for the following
business models:

a. Social media platforms: These platforms are populated by user-generated content,
with the volume and quality of that content a key factor in their ability to generate
revenue from those users or from paid-for advertising targeted at those users. Social
media platforms also benefit from the role users play in building a wider network
of platform users, through their role in fostering connections and encouraging
others to use the platform. A core business strategy will be to cultivate an active
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user base and encourage them to proactively contribute content and spend time on
the platform.

b. Search engines: In a similar way to a social media platform, much of the content
of a search engine is delivered, directly or indirectly, by users of that platform. The
intensive monitoring of user data also allows the platform to tailor experiences to
individual users, to indirectly improve platform performance for other users, and to
earn revenue by selling advertising targeted at users based on their demonstrated
interests.

c. Online marketplaces: The success of an online marketplace is dependent on the
size of the user network on either side of the platform, and the quality and diversity
of goods/services those users are offering. A key business strategy will be to build,
and encourage users to build, that network. Businesses will also enable and rely on
users to play a role in regulating the quality of goods and services provided on the
platform, such as by offering public reviews or providing feedback directly to the
platform.

20. This value generated by user participation is not captured in user jurisdictions under
the existing international tax framework, which focuses on the physical activities of a
business itself in determining where profits should be allocated and the extent of the taxing
rights of user jurisdictions. This results in businesses being able to generate significant
value from a jurisdiction with a significant and engaged user base (user jurisdiction)
without the profits they derive from that value being subject to local tax.

21. To better align profit allocation outcomes with value creation, the proposal seeks
to revise profit allocation rules to accommodate the value creating activities of an active
and engaged user base. In addition, the nexus rules would be revised so that the user
jurisdictions would have the right to tax the additional profit allocable to them. However,
this change in the rules would be limited to those business models which benefit from this
type of user base. For businesses that have more traditional relationships with customers,
there would be no change in the profit allocation or nexus rules.

Mechanics

22. The proposal would modify current profit allocation rules to require that, for certain
businesses, an amount of profit be allocated to jurisdictions in which those businesses’
active and participatory user bases are located, irrespective of whether those businesses
have a local physical presence.

23. The proposal acknowledges the difficulties in using traditional transfer pricing
methods for determining the amount of profit that should be allocated to a user jurisdiction.
For example, it dismisses the idea that the value created by user activities can somehow be
determined through the application of the arm’s length principle, e.g. through hypothesising
the user base as a separate enterprise and asking what return it would receive at arm’s length
in its dealings with other group entities.

24. It is instead proposed that the profit allocated to a user jurisdiction, in respect of the
activities/participation of users, be calculated through a non-routine or residual profit split
approach. This approach would, at a basic level, involve:

1. Calculating the residual or non-routine profit of a business, i.e. the profits that
remain after routine activities have been allocated an arm’s length return;
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2. Attributing a proportion of those profits to the value created by the activities of
users, which could be determined through quantitative/qualitative information, or
through a simple pre-agreed percentage;

3. Allocating those profits between the jurisdictions in which the business has users,
based on an agreed allocation metric (e.g. revenues); and

4. Giving those jurisdictions a right to tax that profit, irrespective of whether the
business has a taxable presence in their jurisdictions that meets the current nexus
threshold.

25. Under this approach, the profit attributed to the routine activities of an MNE group
would continue to be determined in accordance with current rules. The only effect of the
proposal would be to reallocate a proportion of the non-routine profit of the business, from
the entities that are currently realising that profit, to the jurisdictions in which users are
located.

26. Significant challenges exist in calculating non-routine profit across an MNE group,
and there would be additional difficulties in trying to calculate non-routine profit at the
level of an individual business line, e.g. where user participation is considered a material
driver of value for one business line within a multi-business line group.

217. To streamline its implementation, the proposal could rely on formulas that would
approximate the value of users, and the users of each country, to a business. However, it is
acknowledged that this would be a pragmatic approach for allocating profit to a novel driver
of value, and one that helps to avoid disputes between countries based on their subjective
view of value generated by user participation. The proposal could also be combined with a
strong dispute resolution component to minimise additional controversy and double
taxation.

28. It is proposed that this approach would be targeted at highly digitalised businesses
for which user participation is seen to represent a significant contribution to value creation.
That would include, and perhaps be limited to, social media businesses, search engines and
online marketplaces. The proposal could also incorporate a range of additional restrictions
based on the size of the business to further reduce the administrative burden for tax
administrations and taxpayers.

2.2.2. The “marketing intangibles” proposal

29. Another proposal under discussion is based on the concept of marketing
intangibles.* Like the user participation proposal, it would change the profit allocation and
nexus rules. But unlike the user participation proposal, it would not be intended to apply
only to a subset of highly digitalised businesses. Instead, it would have a wider scope in an
effort to respond to the broader impact of the digitalisation on the economy.

4 The term “marketing intangibles” as used in this paper has the same meaning as is set forth in the
OECD Transfer Pricing Guidelines: “an intangible . . . that relates to marketing activities, aids in
the commercial exploitation of a product or service and/or has an important promotional value for
the product concerned. Depending on the context, marketing intangibles may include, for example,
trademarks, trade names, customer lists, customer relationships, and proprietary market and
customer data that is used or aids in marketing and selling goods or services to customers.” (OECD
Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations 2017 (OECD
TPQG), p. 27).
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Policy rationale

30. The marketing intangible proposal addresses a situation where an MNE group can
essentially “reach into” a jurisdiction, either remotely or through a limited local presence
(such as an LRD), to develop a user/customer base and other marketing intangibles. It sees
an intrinsic functional link between marketing intangibles and the market jurisdiction.

31. This intrinsic functional link is seen as manifested in two different ways. First, some
marketing intangibles, such as brand and trade name, are reflected in the favourable
attitudes in the minds of customers and so can be seen to have been created in the market
jurisdiction. Second, other marketing intangibles, such as customer data, customer
relationships and customer lists are derived from activities targeted at customers and users
in the market jurisdiction, supporting the treatment of such intangibles as being created in
the market jurisdiction.

32. Taking into account this link between marketing intangibles and the market
jurisdiction, the proposal would modify current transfer pricing and treaty rules to require
marketing intangibles and risks associated with such intangibles to be allocated to the
market jurisdiction. The proposal considers that the market jurisdiction would be entitled
to tax some or all of the non-routine income properly associated with such intangibles and
their attendant risks, while all other income would be allocated among members of the
group based on existing transfer pricing principles.’ One consequence of this proposal is
that market jurisdictions would be given a right to tax highly digitalised businesses — even
in the absence of a taxable presence — given the importance of marketing intangibles for
such business models.

33. The proposal is intended to be consistent with the principle of allocating profit
based on the value creation by firms in that this positive attitude in the minds of customers
is created by, and the customer information and data is acquired through, the active
intervention of the firm in the market. It is thus different from favourable demand
conditions in the market jurisdiction that exist independent of the actions of the firm — such
as the existence of a stable population benefitting from a successful economy that provides
them with the financial means to be able to buy the relevant product. While these aspects
of demand obviously have economic relevance, they are not relevant for the allocation of
a firm’s profits under the general tax framework, which is based on a determination of how
different activities by the firm contribute to its profits.

34, Unlike marketing intangibles, trade intangibles are seen as not similarly possessing
an intrinsic functional link with market jurisdictions. A patent used to build an efficient car
engine will allow it to achieve the same mileage in one country as it does in another, and
does so regardless of who made it or who bought it.

35. The marketing intangible proposal would also help mitigate BEPS concerns.
Although BEPS Actions 8-10 achieved significant progress, the shifting of income
attributable to marketing intangibles may still be accomplished through the exercise of only
a relatively modest degree of decision-making capacity outside the market jurisdiction.
Where a local distribution affiliate is needed for business purposes, it may be structured as
an LRD and attract only a modest amount of profit. The marketing intangibles that the LRD

5 The marketing intangible concept could be designed to specially allocate to market jurisdictions
only a portion of the non-routine income attributable to marketing intangibles, instead of all of it.
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uses in its distribution activities may be owned and controlled remotely, and accordingly
all the profits attributable to those intangibles may be shifted out of the market jurisdiction.

36. Importantly also, the proposal maintains that the implications of BEPS Actions 8-
10 are different for marketing and trade intangibles. The proposal is premised on the view
that MNE groups now have less ability to shift profits attributable to trade intangibles,
which generally arise from substantial, observable activities arising in a specific location.
In contrast, the proposal contemplates that the situation is significantly more challenging
with respect to marketing intangibles, where the link between specific and substantial
activities and the return is less readily apparent. Similar considerations also influenced the
decision in the context of BEPS Action 5 to permit certain incentive regimes for trade
intangibles but not for marketing intangibles.

37. While MNE groups for a long time have had the ability to capture marketing
intangible profits outside the market jurisdiction in low tax jurisdictions, recent
developments have enhanced their ability to do so which in turn justifies taking a fresh look
at this point in time.

38. As discussed and agreed in the Interim Report, digitalisation is transforming the
way our economy functions. The impact of digitalisation and the wider changes to business
models and value chains, including lower communication and transportation costs, have
increased the opportunities for a modern enterprise to reach and interact with customers in
a given market either remotely or through a limited physical presence that does not attract
substantial taxing rights in the market jurisdiction. For instance, online retailers with no or
only a small physical presence in one country may develop a large user and customer base
in that country and know more about these users’ and customers’ shopping preference than
a local book shop around the corner. The same is increasingly true for many branded
consumer goods companies either because they are directly and digitally engaged with their
customers or because they do so via the intermediation of highly digitalised businesses, or
both.

39. With consumers increasingly online, consumer-facing businesses need to be online,
which in turn reduces the need for a physical presence or changes the nature of the physical
presence in a way that reduces the market jurisdiction’s taxing rights. Formerly, for a
consumer business to invest successfully into a foreign market, develop a broad customer
base, and create value would have typically required some physical proximity and a local
presence involved in the sales and marketing effort; but this is no longer the case. Sales and
marketing can be handled remotely with only shipment and fulfilment — limited risk
distribution — still requiring a presence and even that may depend on the nature of the
business, including applicable regulatory requirements. The more data on consumers that
can be collected, analysed and exploited remotely through the use of digital technology,
the easier it is to avoid exercising any of the DEMPE and related risk management functions
in the market jurisdiction that under today’s rules govern the allocation of income from
marketing intangibles.

Application to key fact patterns

40. One way to understand the marketing intangible proposal is to consider its impact
on three key fact patterns. The first is where a highly digitalised business derives revenue
from sales and marketing activities targeting a particular market jurisdiction in which it
does not have a taxable presence. In these situations, the proposal would allocate non-
routine profit attributable to the use of marketing intangibles related to the market
jurisdiction to that jurisdiction, even in the absence of a taxable presence under existing
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rules. In the context of highly-digitalised businesses, such marketing intangibles may
include, for example, marketing intangibles generated by the operation of a free search
service, free email, free digital storage and the like.® The proposal would also change the
nexus rules to grant the market jurisdiction the right to tax this marketing intangible profit,
even if the entity earning the profit would not have a taxable presence under existing nexus
rules. Thus, despite a different conceptual starting point it would get to a result similar to
that which would be achieved using the user participation proposal.

41. The second key fact pattern is where the same highly digitalised business has a
local presence but operates it as an LRD. The marketing intangible proposal would provide
that some or all of the non-routine profit allocable to marketing intangibles associated with
the market jurisdiction would be taxable by that market jurisdiction. Further, it would
ensure that the nexus rules allow the market jurisdiction to exercise a taxing right over this
marketing intangible profit. This proposal would address the issue discussed above and
frequently seen in the post-BEPS environment, in which a highly digitalised business
establishes an LRD but the resulting profit allocable to the market jurisdiction is considered
inappropriately small. Here again, the marketing intangible proposal should achieve a tax
outcome broadly similar to that which would be achieved under the user participation
proposal.

42. The final key fact pattern is a consumer product business not traditionally thought
of as a highly-digitalised business, operating either remotely or through an LRD structure.
Consistent with the broadly relevant motivation for the proposal, and to foster equity,
coherence, and a level playing field, the proposal contemplates that changes to the profit
allocation and nexus rules for situations involving highly digitalised businesses would need
to apply equally to similarly-situated structures utilised by traditional consumer businesses.
It is in this fact pattern that there remains a gap between the outcomes under the user
participation and the marketing intangibles proposals.

Mechanics

43, The proposal would modify current profit allocation and nexus rules to require that
the non-routine or residual income of the MNE group attributable to marketing intangibles
and their attendant risks be allocated to the market jurisdiction. All other income, such as
income attributable to technology-related intangibles generated by research and
development and income attributable to routine functions, including routine marketing and
distribution functions, would continue to be allocated based on existing profit allocation
principles. This is because the latter is perceived to continue to produce results that are
consistent with the objective of aligning taxable profits with value creation when applied
to such businesses activities.

¢ The definition of marketing intangibles in the OECD TPG includes: “customer lists, customer
relationships, and proprietary market and customer data that is used or aids in marketing and selling
goods or services to customers.” Highly digitalised businesses have revolutionised the availability
and depth of usable micro data on customers, potential customers, including their interests and
preferences. Such consumer data is typically acquired in exchange for free services, such as free
search functions, free emails etc. The marketing intangible proposal would conceptualise the
acquisition of such data as an investment in marketing intangibles (i.e. customer lists and the like)
which is then monetised either via the sale or other provision of such data to third parties as part of
an advertising business model or used to enhance the sales of own goods and services. In addition,
these consumer facing digitalised businesses will often have invested in community and wider brand
positioning so as to enhance their subjective appreciation by their users.
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44. The special allocation of some or all non-routine returns from marketing
intangibles, and the related expansion of the market country’s taxation rights, would apply
regardless of which entity in the MNE group owns legal title to the marketing intangibles,
regardless of which entities in the group factually perform or control DEMPE functions
related to those intangibles (though as noted above, routine marketing functions would
receive a routine return in the location where carried out), regardless of how risks related
to the marketing intangibles would be allocated under existing transfer pricing rules, and
regardless of how those rules would ordinarily allocate income related to the marketing
intangibles and their associated risks. The proposal assumes that in many instances the type
of MNE group to which this special allocation rule applies will already have a taxable
presence in the market jurisdiction, but accepts that there will be instances where a taxing
right would be assigned to the market jurisdiction in cases where no such right exists under
the international tax rules as they stand, taking compliance and administrative cost
considerations into account.

45. The allocation of non-routine or residual income between marketing intangibles
and other income producing factors could be determined through different methods. One
approach would be to apply normal transactional transfer pricing principles. Conceptually,
the approach would be quite straightforward. First, marketing intangibles would need to be
determined and then their contribution to profit would need to be determined under two
sets of assumptions: (i) an assumption that the marketing intangibles (and their attendant
risks) are allocated under the current rules; and (ii) an assumption that the marketing
intangibles (and their attendant risks) are allocated to the market jurisdiction. This
calculation could create a marketing intangible adjustment which would be the difference
between those two numbers.

46. The income allocation would be dependent entirely on the facts of each case and
the economic contribution to profits provided by the marketing intangibles. This would
retain the existing rules requiring an identification of the specific marketing intangibles and
a calculation of their contribution to profit.

47. Alternatively, the allocation could be done under a revised residual profit split
analysis that uses more mechanical approximations. As with any residual profit split this
would require a number of steps including the determination of relevant profit, the
determination of routine functions and their compensation, the deduction of routine profit
from total profit and finally the division of the remaining or “residual” profit. In this regard,
there are different ways in which routine profit could be determined for purposes of
computing the amount of non-routine income to be subject to the profit split, ranging from
a full transfer pricing facts and circumstances analysis to a more mechanical approach (e.g.
a mark-up on costs or on tangible assets). Second, and once the amount of routine profit is
determined and subtracted from total profit, there are different ways of determining the
portion of non-routine or residual profit attributable to marketing intangibles, ranging from,
e.g., cost based methods (e.g. costs incurred to develop marketing intangibles versus costs
incurred for R&D and trade intangibles) to more formulaic approaches (e.g. using fixed
contribution percentages, which may differ by business model).

48. Once the amount of income attributable to marketing intangibles is determined it
would be allocated to each market jurisdiction based on an agreed metric, such as sales or
revenues. In this context revenue of MNE groups active in the advertising industry, as many
digital businesses are, would be sourced not by reference to the residence of the payer but
by reference to the customers that are targeted by the advertisement — e.g., in the online
platform context, generally the users of the platform.
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49. To address concerns that the implementation of the proposal would result in
significant controversy and double taxation for business, the proposal should offer
taxpayers the possibility of early certainty on the taxation under this approach and come
with a strong dispute resolution component.

2.2.3. The “significant economic presence” proposal

50. The Inclusive Framework will also explore a proposal based on the concept of
“significant economic presence” described in Section 7.6 of the Action 1 Report
(“Developing options to address the broader direct tax challenges of the digital economy”).
This proposal is motivated by the view that the digitalisation of the economy and other
technological advances have enabled business enterprises to be heavily involved in the
economic life of a jurisdiction without a significant physical presence. According to this
view, these technological advances have rendered the existing nexus and profit allocation
rules ineffective.

51. Under this proposal, a taxable presence in a jurisdiction would arise when a non-
resident enterprise has a significant economic presence on the basis of factors that evidence
a purposeful and sustained interaction with the jurisdiction via digital technology and other
automated means. Revenue generated on a sustained basis is the basic factor, but such
revenue would not be sufficient in isolation to establish nexus. Only when combined with
other factors would revenue potentially be used to establish nexus in the form of a
significant economic presence in the country concerned. In this context, one or more of the
following factors may be considered relevant for constituting the kind of purposeful and
sustained interaction with a jurisdiction via digital technology and other automated means
that would be sufficient to create a significant economic presence: (1) the existence of a
user base and the associated data input; (2) the volume of digital content derived from the
jurisdiction; (3) billing and collection in local currency or with a local form of payment;
(4) the maintenance of a website in a local language; (5) responsibility for the final delivery
of goods to customers or the provision by the enterprise of other support services such as
after-sales service or repairs and maintenance; or (6) sustained marketing and sales
promotion activities, either online or otherwise, to attract customers. As noted in the Action
1 Report, a link would have to be established between the revenue-generating activity of
the non-resident enterprise and its significant economic presence. Additional issues to
address in respect of revenue as a factor would include the definition of the types of
transactions that are to be covered and appropriate thresholds.

52. The proposal contemplates that the allocation of profit to a significant economic
presence could be based on a fractional apportionment method, as discussed in Section
7.6.2.2 of the Action 1 Report. A fractional apportionment method would require the
performance of three successive steps:

1. the definition of the tax base to be divided,
2. the determination of the allocation keys to divide that tax base, and
3. the weighting of these allocation keys.

53. The tax base could be determined by applying the global profit rate of the MNE
group to the revenue (sales) generated in a particular jurisdiction. The tax base would be
apportioned by taking into account factors such as sales, assets and employees. In addition,
this proposal contemplates that for those businesses for which users meaningfully
contribute to the value creation process, users would also be taken into account in
apportioning income.
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54. Other simplified methods for allocating profit will also be considered, such as the
modified deemed profits methods described in section 7.6.2.3 of the Action 1 Report.

55. Equally, in line with the Action 1 Report, the proposal also contemplates the
possible imposition of a withholding tax as a collection mechanism and enforcement tool.
In this context, consideration could be given to a gross-basis withholding tax at a low rate
on payments to an enterprise with a significant economic presence, with the enterprise
having the right to file an income tax return and seek a refund if the withheld amount
exceeded the enterprise’s income tax liability.

2.2.4. Comparing the proposals

Overview

56. The three proposals would require changes to nexus and profit allocation rules. On
nexus they all argue for a re-thinking of the traditional nexus concept and, within their
different parameters, they go beyond the limitations on taxing rights determined by
reference to a physical presence. On profit allocation, the significant economic presence
proposal contemplates the use of a fractional apportionment approach with the possibility
of using a withholding mechanism for collection while the user contribution and marketing
intangible proposals would use a residual profit split approach. All three proposals apply a
global approach to determination of profit.

57. While the user contribution and marketing intangible proposals proceed from
different conceptual origins and scope they can be conceptualised in a similar way as
discussed in further detail below. Furthermore they both use a residual profit split
methodology for allocating profit. Accordingly, the remainder of this section focuses on
the commonalities and design challenges of these two proposals, while recognising that
other commonalities may exist between these proposals and the proposal based on the
concept of significant economic presence, including their possible use of a withholding tax
as a collection mechanism or enforcement rule, to the extent that this does not result in
double taxation.

Commonalities between the user contribution and marketing intangibles
proposals

58. The user participation and marketing intangible proposals share important features.
Both proposals are based on the principle that business profits should be taxed in the
countries in which value is created, and argue that the profit allocation and nexus rules
should be amended to better reflect that principle. Both proposals would have the effect of
increasing the share of business profit allocated to countries in which users or customers
are located, implemented via a changed nexus standard and a residual profit split method,
and both proposals would require changes to the existing nexus and profit allocation rules.

59. Despite these commonalities the proposals have different conceptual origins and
resulting differences in scope. The user participation proposal emphasizes the value that
digital businesses generate from the engagement, interaction and contributions of users,
including content, data and powerful network effects. Its premise is that this justifies the
reallocation of profits of relevant businesses to countries in which users are located. In
contrast, the marketing intangible proposal emphasizes the intrinsic factual link between a
market jurisdiction and marketing intangibles related to that jurisdiction, while suggesting
that loyalty of an active and engaged user itself could be considered a type of marketing
intangible. Its premise is that this intrinsic link justifies the reallocation of profits of
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following sections describe the key components of the “Unified Approach” in more detail,
including a number of important pending questions.

2.2. Scope

19. The allocation of a new taxing right to market jurisdictions through new nexus and
profit allocation rules would recognise that in today’s globalised and increasingly
digitalised economy a range of businesses can project themselves into the daily lives of
consumers (including users),’ interact with their consumer base and create meaningful
value without a traditional physical presence in the market. These features could be said to
be relevant for any business, but they are most relevant for digital centric businesses which
interact remotely with users, who may or may not be their primary customers, and other
consumer-facing businesses for which customer engagement and interaction, data
collection and exploitation, and marketing and branding is significant, and can more easily
be carried out from a remote location. This would include highly digitalised businesses
which interact remotely with users, who may or may not be their primary customers, as
well as other businesses that market their products to consumers and may use digital
technology to develop a consumer base.

20. This supports the idea that the proposed “Unified Approach” should be focused on
large consumer-facing businesses, broadly defined, e.g. businesses that generate revenue
from supplying consumer products or providing digital services that have a consumer-
facing element. It would also suggest that some sectors (for example, extractive industries
and commodities) would be carved-out. Further discussion should take place to articulate
and clarify this scope, including consideration of how a consumer-facing business might
be defined and how the concepts of consumer products or consumer sales would deal with
the supply of goods and services through intermediaries, the supply of component products
and the use of franchise arrangements. Further discussion should also take place to consider
whether other sectors (e.g. financial services) should also be carved out, taking into account
the tax policy rationale as well as other practicalities. Such discussion should also include
consideration of size limitations, such as, for example, the €750 million revenue threshold
used for country-by-country reporting requirements.

2.3. A new nexus rule for the taxpayers in the scope

21. Currently, in a jurisdiction a non-resident company is taxable on its business profits
only if it has a permanent establishment there. That means having some form of physical
presence. Digitalisation has strained the applicability of this rule as companies can
increasingly do business with customers in a jurisdiction without having a physical
presence there. This is particularly true of the remote sales of highly digitalised businesses,
whose activities have called into question the relevance of the existing physical presence
rules — not least in the minds of the public and politicians.

22. In an increasingly digitalised economy, and perhaps beyond today’s business
models, it seems likely that large businesses will conduct more and more consumer-facing
and/or user-facing activities from a remote location, with no or minimal physical presence

7 The term “consumer” generally refers to individuals who acquire or use goods or services for
personal purposes (i.e. outside the scope of a professional or business activity), while the term
“customer” generally includes all recipients of a good or service (including business customers that
are not end-users).
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in the market. The new nexus rule would address this issue by being applicable in all cases
where a business has a sustained and significant involvement in the economy of a market
jurisdiction, such as through consumer interaction and engagement, irrespective of its level
of physical presence in that jurisdiction. The simplest way of operating the new rule would
be to define a revenue threshold in the market (the amount of which could be adapted to
the size of the market) as the primary indicator of a sustained and significant involvement
in that jurisdiction. The revenue threshold would also take into account certain activities,
such as online advertising services, which are directed at non-paying users in locations that
are different from those in which the relevant revenues are booked. This new nexus would
be introduced through a standalone rule — on top of the permanent establishment rule — to
limit any unintended spill-over effect on other existing rules.

23. The intention is that a revenue threshold would not only create nexus for business
models involving remote selling to consumers, but would also apply to groups that sell in
a market through a distributor (whether a related or non-related local entity). This would
be important to ensure neutrality between different business models, and capture all forms
of remote involvement in the economy of a market jurisdiction.

2.4. New and revised profit allocation rules

24, Once it is determined that a country has a right to tax profits of a non-resident
enterprise, the next question is how much profit the rules allocate to that jurisdiction. This
matter is currently answered by Article 7 (Business Profits) of both the OECD and United
Nations Model Tax Conventions.

25. In the case of a resident enterprise transacting with its own affiliates, countries have
taxing rights over the profits of that enterprise in accordance with Article 9 (Associate
Enterprises).

26. While Articles 7 and 9 are a common feature of substantially all tax treaties, there
is greater variation in the terms of Article 7. But most importantly, a large proportion of
tax disputes for large MNE groups are about the interpretation and practical application of
those articles, and this is particularly true for marketing and distribution activities.

27. As noted, given that the new taxing right would create a nexus for an MNE group
even in the absence of a physical presence, it would be impossible to use the existing rules
to allocate profit to this new nexus in cases where no functions are performed, no assets are
used, and no risks are assumed in the market jurisdictions. Therefore, new profit allocation
rules are required for Amount A.

28. As recognised in the Policy Note issued by the Inclusive Framework in January
2019, the new profit allocation rules would go beyond the arm’s length principle and
beyond the limitations on taxing rights determined by reference to a physical presence, two
principles generally accepted as cornerstones of the current rules. At the same time, while
anumber of criticisms of the arm’s length principle have been voiced, there is a recognition
that the current rules work reasonably well for most routine transactions. Therefore, the
new rules would allow for the taxation at an appropriate level of business activities in
market jurisdictions, while retaining transfer pricing rules where they work relatively well
in that market jurisdiction.

29. The new rules, taken together with existing transfer pricing rules, will need to
deliver the agreed quantum of profit to market jurisdictions and do so in a way that is
simple, avoids double taxation, and significantly improves tax certainty relative to the
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Introduction

Digital services tax: introduction

A tax (to be known as “digital services tax”) is charged in accordance with this
Part on UK digital services revenues arising to a person in an accounting
period.

The Commissioners for Her Majesty’s Revenue and Customs (in this Part
referred to as “the Commissioners™) are responsible for the collection and
management of digital services tax.

In this Part-—
{a) sections 2 to 6 define “UK digital services revenues” and other key
expressions;
(b) sections 7 to 12 contain the charge to digital services tax;

(c) sections 13 to 17 impose a duty to file retwrns and other reporting
requirements;

(d) sections 18 to 21 define groups and related concepts;

(e) sections 22 to 25 define accounting periods, the meaning of revenues
arising, and other accounts-related conceplts;

() sections 26 to 32 contain supplementary and general provisions.
Digital services revenues, UK digital services reventes efc

Meaning of “digital services revenues”
This section applies for the purposes of this Part.

The “digital services revenues” of a group for a period are the total amount of
revenues arising to members of the group in that period in connection with any
digital services activity of any member of the group.

Where revenues arise in comnection with a digital services activity and
anything else, the revenues are to be treated as arising in connection with the
activity to such extent as is just and reasonable.

Meaning of “UK digital services revenues”
This section applies for the purposes of this Part.

A group’s “UK digital services revenues” for a period are so much of its digital
services revenues for that period as are attributable to UK users.

Reventues are attributable to UK users so far as—

(a) in the case of online advertising revenues, the advertising is intended
to be viewed by UK users;



(b) in any other case, the revenues arise in connection with UK users.

(4) Butall online marketplace revenues that—
(a) arise in connection with a transaction to which a UK user is a party, or
(b) arise in connection with—
(i) the sale of an interest in premises or land in the United
Kingdom,
(ii) the provision of accommodation in the United Kingdom, or
iii) the sale of services, goods or other property relating to anything
within sub-paragraph (i) or (ii),
are treated as attributable to UK users.

(5) Where, other than in a case within subsection (4)—

(a) online advertising revenues atise and the advertising is intended to be
viewed by UK users and others, or

{(b) other revenues arise in connection with UK users and others,

the revenues are to be treated as attributable to UK users to such extent as is
just and reasonable.

(6) In subsection (4)(b)(iii) the reference to the sale of goods or other property
includes hiring it.

(7) In this section—

“online advertising revenues” means revenues arising in connection with
the provision or facilitation of online advertising;

“online marketplace revenues” means revenues arising in connection
with an online marketplace.

4 Meaning of “digital services activity” etc
(1) This section applies for the purposes of this Part,

(2) “Digital services activity” means providing —
{(a) asocial media platform,
(b) aninternetsearch engine, or
{c) an online marketplace.

(3) “Social media platform” means an online platform that meets the following
conditions —

(a) the main purpose, or one of the main purposes, of the platform is to
promote interaction between users (including interaction between
users and content on the platform provided by other users);

(b) the platform enables content to be shared with other groups of users (or
with other users).

{(4) “Online marketplace” means an online platform that meets the following
conditions —
{(a) the main purpose, or one of the main purposes, of the platform is to
facilitate the sale by users of particular things;
(b) the platform enables users to sell particular things on the platform to
other users, or to advertise or otherwise offer to other users particular
things for sale.

(5) Insubsection (4)—




(@) “thing” means any services, goods or other property;
(b) any reference to the sale of a thing includes hiring it.

(6) A reference to providing a social media platform, internet search engine or
online marketplace (a “relevant activity”) includes carrying on any associated
online advertising business; and a reference Lo a social media platform, internet
search engine or online marketplace is to be read accordingly.

(7} In subsection (6) “associated online advertising business”, in relation to a
relevant activity, means a business operated on an online platform that—
(a) facilitates the placing of online advertising, and
(b) derives significant benefit from its conmection with the relevant
activity,

(8) See also section 6 (online financial marketplaces).

5 Meaning of “UK user”

In this Part “UK uset” means any person who it is reasonable to assume —
(a) in the case of an individual, is normally in the United Kingdom;
(b} inany other case, is established in the United Kingdom.

6 Online financial marketplaces

(1) In this Part any reference to an online marketplace excludes an online
marketplace if -
(a) itis provided by a financial services provider, and
(b) more than half of the relevant revenues arise in connection with the
provider’s facilitation of the trading or creation of financial assets.

{(2) “Financial services provider” means—

(a) an authorised person within the meaning of the Financial Services and
Markets Act 2000,

(b) arecognised investment exchange within the meaning of that Act,

{c} a payment service provider within the meaning of the Payment
Services Regulations 2017 (S.I. 2017/752), or

(d) a person who does a corresponding activity in a territory oulside the
United Kingdom and is entitled to do the activity under the law of the
territory.,

(3) In this section—
“corresponding activity” means an activity that corresponds to an activity
that a person is entitled to do in the United Kingdom by virtue of being
a person within subsection (2)(a), (b} or (c);
“financial asset” means —
{a) a financial asset within the meaning of the applicable account
standards, or
(b} a contractof insurance as defined by section 64 of FA 2012;
“relevant revenues” means revenues arising to the financial services
provider in commecton with the online marketplace.
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Charge to DST

Meaning of “the threshold conditions”

For the purposes of this Part “the threshold conditions”, in relation to a group,
for an accounting period are —

(a) that the total amount of digital services revenues arising in that period
to members of the group exceeds £500million, and

(b) that the total amount of UK digital services revenues arising in that
period to members of the group exceeds £25million.

But if the duration of the accounting period is less than a year, the amounts
mentioned in subsection (1){a) and (b) are proportionately reduced.

Charge to DST

This section applies where the threshold conditions are met in relation to a
group for an accounting period.

Each person who was a member of the group in the accounting period (a
“relevant person”) is liable to digital services tax in respect of UK digital
services revenues arising in that period.

To find the liability of a relevant person to digital services tax in respect of the
accounting period, take the following steps.

Step 1

Find the total amount of UK digital services revenues arising to members of the
group in the accounting period.

Step 2

Deduct £25million from the amount found under step 1.

Step 3

Calculate 2% of the amount calculated under step 2.

The resultis “the group amount”,

Step 4

The relevant person’s liability to digital services tax in respect of the
accounting period is the appropriate proportion of the group amount.

In this section “the appropriate proportion” means such proportion of the total
amount of UK digital services revenues arising to members of the group in the
accounting period as is attributable to the relevant person.

If the duration of the accounting period is less than a year, the sum mentioned
in step 2 of subsection (3) is proportionately reduced.

This section is subject to section 9 (alternative basis of charge).

Alternative basis of charge

This section applies if a valid claim under this section in respect of an
accounting period has been included in the group’s DST return for that period
(whether as originally made or by amendment),

A claim under this section is valid if it specifies the categories of revenues in
relation to which it applies (or specifies that it applies in relation to all
categories).



(3) For this purpose, the categories of revenues are —

()

(a) revenues arising in connection with any social media platforny
(b} revenues arising in connection with any internet search engine;
(c) revenues arising in connection with any online marketplace.

To find the liability of a relevant person to digital services tax in respect of the
accounting period, take the following steps (instead of the steps set out in
section 8(3)).

Step 1

Find the total amount of UK digital services revenues arising to members of the
group in the accounting period.

Step 2

Apportion the total amount found under step 1 between the 3 categories of
revenues.

Step 3

For each category of revenues, the “net revenues” is the amount by which the

amount of revenues apportioned under step 2 exceeds the relevant proportion
of £25million.

“The relevant proportion” is —

R

TR

where —

(a) R is the amount of revenues apportioned under step 2 to the category,
and

(b) TR is the total amount found under step 1.
Step 4
For each specified category of revenues, calculate the operating margin.
“The operating margin” is—
R-E

R

where —
(@) R has the same meaning as in step 3, and

(b) E is the amount of relevant operating expenses of the group that are
recognised in the accounting period (as to which, see section 10).
If R does not exceed E, the operating margin is nil.
Step 5
For each specified category of revenues, the taxable amount is 0.8 x the
operating margin x the net revenues.

For any other category of revenues, the taxable amount is 2% of the net
revenues.

Step 6

Add together the taxable amounts calculated under step 5.
The result is “the group amount”.

Step 7

The relevant person’s liability to digital services tax in respect of the
accounting period is the appropriate proportion of the group amount.
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(4)

It the duration of the accounting period is less than a year, the stum mentioned
in step 3 of subsection (4) is proportionately reduced.

In this section—
“the appropriate proportion™ has the meaning given by section 8;
“relevant person” has the same meaning as in section 8;

“specified”, in relation to a category of revenues, means a category of
revenues specified in the claim.

Section 9; meaning of “relevant operating expenses”

This section supplements section 9.

The “relevant operating expenses” of a group, in relation to a specified
category of revenues, means any expenses of a member of the group
attributable to the earning of UK digital services revenues of the specified kind,
except excluded expenses,

“Excluded expenses” means any expenses—
(a) in respect of interest (or anything equivalenf, from a commercial
perspective, to interest),
(b) attributable to the acquisition of a business or part of a business,
{c) occurring otherwise than in the normal course of business,

(d) resulting from a change in the valuation of any tangible or intangible
asset, or

(e) inrespect of any tax (arising under the law of any territory).

Where expenses are attributable to—
(a) the earning of UK digital services revenues of the specified kind, and
(b) anything else,
the expenses are to be treated as expenses within subsection (2) to such extent
as is just and reasonable.

In this section a reference to UK digital services revenues of the specified kind
is to UK digital services revenues that are within the specified category of
revenues.

Relief for certain cross-border transactions

This section applies if a claim under this section in respect of an accounting
period has been included in the group’s DST return for that period (whether as
originally made or by amendment).

For the purposes of step 1 in section 8(3) or 9(4), disregard 50% of any UK
digital services revenues arising to a meruber of the group in the accounting
period in connection with a relevant cross-border transaction.

For the purposes of step 4 in section 9(4), disregard 50% of any relevant
operating expenses of a member of the group recognised in the accounting
period that result from a relevant cross-border transaction,

“Relevant cross-border transaction” means a transaction on an online
marketplace provided by a member of the group, where—

(a) a foreign user is a parly to the transaction, and
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(b) all or part of any revenues arising to a member of the group in
connection with the transaction are (or would be) subject to a foreign
DST charge.

(5) In this section—
“foreign user” means a person who it is reasonable to assume —
(@) inthe case of an individual, is normally in a territory outside the

United Kingdom;
(b) in any other case, is established in a territory outside the United
Kingdom,
and a reference to the foreign user’s ‘“territory” is to be read
accordingly;

“foreign DST charge” means a charge (known by any name) under the law
of the foreign user’s territory which is similar to digital services tax.

12  When DST is due and payable

Digital services tax in respect of an accounting period is due and payable on
the day following the end of 9 months from the end of the accounting period,

Duty to submit returns etc

13  Meaning of “the responsible member”

(1) In this Part any reference to “the responsible member” of a group, at any time,
is a reference to the following person—

(a) if at that time a nomination under subsection (2) is in force, the person
nominated;

(b) otherwise, the parent of the group.

(2) The parent of a group mnay nominate a person to be “the responsible member”
of the group if -
(a) the person is a member of the group,
(b) the person is a company, and
(c) the parent agrees in writing to provide the person with everything the
person may reasonably require in order to comply with—
(i) any obligation imposed by or under this Part, or

(ii) any other obligation imposed on the person in connection with
any digital services tax liability of any member of the group.

(3) A nomination is in force from the time it is made until any of the following
events occurs—
(a) the parent nominates another person;
(b) the person nominated ceases to be a member of the group or ceases to
be a company;

(c) an officer of Revenue and Customs or the parent revokes the
nomination.

(4) Anofficer of Revenue and Customs may revoke a nomination only if the officer
has reason to believe that the person nominated —

(a) is not being provided with anything the person reasonably requires in

order to comply with an obligation of a kind mentioned in subsection

(2)(c), or
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(b) is not complying with any such obligation.

An officer of Revenue and Customs revokes a nomination by notifying the
. : Y
parent and the nominated person of the revocation.

The revocation has effect when the notification is issued,

Any nomination, or revocation of a nomination, must be in writing.

Continuity of obligations etc where change in the responsible member

This section applies if at any time (“the relevant time”) a person (“the new
responsible member”) becomes the responsible member of a group in place of
another person (“the old responsible member”),

The relevant obligations and liabilities of the new responsible member include
any relevant obligations and liabilities of the old responsible member as
respects the group.

Anything done as respects the group by or in relation to the old responsible
member, before the relevant time, is treated as having been done by or in
relation to the new responsible member.

Anything done by HMRC in relation to the old responsible member as respects
the group, before the end of the day the change is notified, is treated for all
relevant purposes as done by or in relation to the new responsible member.

Anything (including any proceedings) relating to the group that, at any time
during the period beginning with the relevant time and ending with the day
the change is notified, is in the process of being done in relation to the old
responsible member may be continued in relation to the new responsible
member,

Accordingly, any reference in an enactment or other instrument to the
responsible member of the group is to be read, so far as necessary for the
purposes of giving effect to any of subsections (2) to (5), as being or including
a reference to the new responsible member.

In this section—

(a) any reference to an act includes an omission;

(b) “notified”; any reference to the day the change is notified is to the day
on which an officer of Revenue and Customs receives notification, in
accordance with section 16, that the new responsible member has
become the responsible member of the group;

(c) “relevant obligations and liabilities” means any obligations or other
liabilities relating to digital services tax;

(d) “relevant purposes” means any purposes relating to digital services tax,

Nothing in this section—

(@) prevents HMRC or anyone else, after the relevant time, from imposing
any penalty, exercising any other power, or doing anything else, in
relation to the old responsible member in respect of anything done
before the relevant time,

(b) enables HMRC or anyone else to impose a penalty on the new
responsible member solely in respect of anything done before the
relevant time, or

(c) affects the validity of anything done before the relevant time.
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Duty to notify HMRC when threshold conditions are met

This section applies—

(a) in relation to the first accounting period of a group in respect of which
the threshold conditions are met, and

(b) where a direction under section 17 has been given in respect of a group,
inrelation to the first relevant accounting period in respect of which the
threshold conditions are met,

In paragraph (b) “relevant accounting period” means the accounting period
specified in the direction or any subsequent accounting period.

The responsible member must provide specified information to HMRC.
The information must be provided in the specified way.

The information must be provided before the end of the period of 90 days from
the end of the accounting period.

In subsections (2) and (3) “specified” means specified in a notice published by
an officer of Revenue and Customs.

Duty to notify HMRC of change in relevant information

This section applies where section 15 applies or has applied in relation to a
group,

If at any relevant time there is a change in relevant information relating to the
group, the responsible member must notify HMRC of that change.

The notification must be given in the specified way.

The notification must be given before the end of the period of 90 days
beginning with the day on which the change occurs.

In subsection (3) “specified” means specified in a notice published by an officer
of Revenue and Customs.

In this section—
“relevant information” means information of a kind specified under
section 15;
“relevant Hme” means any time —

(a) after the time when the information is provided under section
15 or (if earlier) the last time by which the information may be
provided in accordance with that section, and

(b) before the giving of a direction under section 17 in relation to
the group.

Duty to file returns

This section applies where the threshold conditions are met in relation to a
group for an accounting period.

The responsible member must deliver a DST return —
(a) for the accounting period, and
(b) for each subsequent accounting period, subject to subsection (3).
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An officer of Revenue and Customs may, on the application of the responsible
member, direct that the duty to deliver a DST return does not apply in relation
to an accounting period specified in the direction or subsequent accounting
periods.

Such a direction may be given only if it appears to the officer that the threshold
conditions will not be met in relation to the group for any accounting period
beginning with the specified accounting period,

Nothing, in a direction under subsection (3) prevents the further application of
this section to the group, in any subsequent accounting period in which the
threshold conditions are met.

Schedule 1 contains provision about DST returns, enquiries, assessments etc.
Groups, parents and meimbers

Meaning of “group”, “parent” ete

In this Part “group” means —
(a) any entity which—
(i) is a relevant entity (see section 19), and
(i) meets condition A or B (see subsections {2) and (3)), and
(b) each subsidiary (if any) of the entity mentioned in paragraph (a).

Condition A is that the entity —
(a) isa member of a GAAP group, and
(b) is not a subsidiary of an entity that—
(i) is a relevantentity, and
(ii) itself meets condition A.

Condition B is that the entity is not a member of a GAAP group.

In this Part—
(a) references to the “parent” of a group are to the entity mentioned in
subsection (1)(a);
(b) references lo a “member” of a group are to an entity mentioned in
subsection (1)(a) or (b);
(c) “subsidiary™ has the meaning given by the applicable accounting
standards.

In this section “GAAP group” means a group within the meaning of the
applicable accounting standards.

For the meaning of “the applicable accounting standards” see section 25.

Section 18: meaning of “relevant entity”

In section 18 “relevant entity” means —
(a) acompany, or
(b) anentity the shares or other interests in which are listed on a recognised
stock exchange and are sufficiently widely held.
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(2) Shares or other interests in an entity are “sufficiently widely held” if no
participator in the entity holds more than 10% by value of all the shares or other
interests in the entity.

(3) The following are not relevant entities —
(a) the Crown;
(b) a Minister of the Crown;
(c) agovernment department;
(d) aNorthern Ireland department;
(e) a foreign sovereign power.

(4) In this section—
(a) “participator” has the meaning given by section 454 of CTA 2010;

(b) “recognised stock exchange” has the meaning given by section 1137 of
CTA 2010;

(c) the reference to shares or other interests being listed on a recognised
stock exchange is to be read in accordance with section 1137 of CTA
2010.

(5) Tor the meaning of “company” see section 32,

20  Coniinuity of a group over time

(1) In this Part, this section applies for the purpose of determining whether a
group at any time (Time 2) is the same group as a group at any earlier time
(Time 1),

(2) The group at Time 2 is the same group as the group at Time 1 if and only if the
entity that is the parent of the group at Time 2 —

(a) was the parent of the group at Time 1, and
(b) was the parent of a group at all imes between Time 1 and Time 2.

21  Treatment of stapled entities

1) This section applies where two or mmore entities —
PP
(@) would, apart from this section, be the parent of a group, and
(b) are stapled to each other,

(2) This Part applies as if —
(a) the entities were subsidiaries of another entity (the “deemed parent”),
and
(b) the deemed parent were within section 18(1)(a) (conditions for being
the parent of a group).

(3) For the purpose of this section an entity (A) is “stapled” to another entity (B) if,
in consequence of the nature of the rights attaching to the shares or other
interests in A (including any terms or conditions attaching to the right to
transfer the interests), it is necessary or advantageous for a person who has,
disposes of or acquires shares or other interests in A also to have, dispose of or
acquire shares or other interests in B.
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Accounting periods, accounts cte

22 Accounting periods and meaning of “a group’s accounts”
(1) This section applies for the purposes of this Part.

(2) A group’s first accounting period —
(a) Degins with 1 April 2020, and
(b} ends with the first accounting reference date to occur after that date or,
if earlier, with 31 March 2021.
This is subject to subsection {4) (rule for groups coming into existence after 1
April 2020).
(3) Any other accounting period of a group —

{a) begins immediately after the end of the previous accounting period,
and

{b) ends with the first accounting reference date to occur after it begins or,
if earlier, one year after it begins.

(4) Inthe case of a group formed after 1 April 2020, its first accounting period —
{a) Dbegins with the date on which it is formed, and

{b) ends with the first accounting reference date to occur after that date or,
if earlier, one year after it begins.

(5) In this section “accounting reference date” means the date to which the group’s
accounts are made up.

(6) Any reference to a group’s accounts is to—
(a) the consolidated accounts of the group’s parent and its subsidiaries, or

(b) the parent’s accounts {if the parent is the only member of the group
throughout the period in question).

23 Apportioninent of revenues or expenses to accounting period

(1) This section applies if a group’s period of account does not coincide with an
accounting period.

(2) The revenues or expenses of a period of account may be apportioned to the
parts of that period falling within different accounting periods

(3) The apportiorunent must be made by reference to the number of days in the
periods concerned.

24  Meaning of revenues arising, or expenses recognised, in a period

(1) Inthis Part any reference to revenues arising to members of a group in a period,
or to expenses of members of a group recognised in a period, is to be
interpreted as follows,

(2) For any period of account of the group—
(a) if the group’s accounts for the period are produced in accordance with
the applicable accounting standards, the reference is to revenues
(however described) or expenses recognised in the income statement
(or in profit and loss) for that period;
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(b) otherwise, the reference is to revenues or expenses that would be
recognised in the income statement (or in profit and loss) in the group’s
accounts produced in accordance with IAS for the period if such
accounts were produced.

(3) If the group does not produce accounts for any period (“the relevant period™)
in an accounting period, the reference is to revenues or expenses that would be
recognised in the income statement (or in profit and loss) in the group’s
accounts produced in accordance with IAS for the relevant period if such
accounts were produced,

25  Meaning of “the applicable accounting standards” ete
(1) This section applies for the purposes of this Part.

(2) “The applicable accounting standards”, in relation to a group, means —
(a) for any period for which the group’s accounts are produced in
accordance with UK GAAP, UK GAAP;

(b) for any period for which the group’s accounts are produced in
accordance with US GAAP, US GAAP;

(c) for any period for which the group’s accounts are produced in
accordance with a standard approved by an officer of Revenue and
Customs for the purposes of this paragraph, that standard;

(d) otherwise, IAS,

(3) “UKGAAP”—

(a) means generally accepted accounting principles in relation to accounts
of UK companies (other than accounts prepared in accordance with
IAS) that are intended to give a true and fair view, and

(b) has the same meaning in relation to persons other than companies, and
companies that are not UK companies, as it has in relation to UK
companies.

“UK companies’” here means companies incorporated or formed under the law
of a part of the United Kingdom.

(4) “USGAAP” means United States Generally Accepted Accounting Principles.

(5) “IAS” means—
(a) International Accounting Standards,
(b) International Financial Reporting Standards, and
(c) related intexpretations,

issued or adopted, from time to time, by the International Accounting
Standards Board.

(6) HMRC must publish any approval given for the purposes of subsection (2)(c).
Supplementary

26 Anti-avoidance

(1) Any tax advantage that would (apart from this section) arise from relevant
avoidance arrangements is to be counteracted by the making of such
adjustments as are just and reasonable.
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(2) The adjustments (whether or not made by an officer of Revenue and Customs)
may be made by way of an assessment, the modification of an assessment,
amendment or disallowance of a claim, or otherwise,

(3) Arrangements are “relevantavoidance arrangements” if their main purpose, or
one of their main purposes, is to enable a person to obtain a tax advantage.

(4) But arrangements are not “relevant avoidance arrangements” if the oblaining
of any tax advantage that would (apart from this section) arise from them can
reasonably be regarded as consistent with —

(a) any principles on which the provisions of this Part that are relevant to
the arrangements are based (whether expressed or implied), and

(b) the policy objectives of those provisions.

(5) In this section—

“arrangements” include any agreement, understanding, scheme,
transaction or series of transactions (whether or not legally
enforceable);

“tax” means digiltal services tax (and “tax advantage” is to be construed
accordingly);
“tax advantage” includes —

(a) avoidance or reduction of a charge Lo tax or an assessment to
tax,

(b) repayment or increased repayment of tax,
{c) avoidance of a possible assessment to tax, and

d) deferral of a payment of tax or advancement of a repavment of
: pay pay:
ax.

27  Nolice requiting payment from other group meinbers

(1) This section applies where any DST liability relating to a group for an
accounting period is unpaid at the end of the period of 3 months after the
relevant date.

(2) A designated officer may give a notice (a “payment notice”) to a relevant
person requiring that person, within 30 days of the giving of the notice, to pay
all unpaid DST liabilities relating to the group for the accounting period.

(3) A payment notice must state —
(a) the amount of any digital services tax, penally or interest that remains
unpaid,
{b) the date any digital services tax or penalty first became payable, and
(c) the relevant person’s right of appeal.

(4) A payment notice may not be given more than 3 years and 6 months after the
relevant date.

(6) In this section “the relevant date™ means —
{(a) inrelation to any digital services tax or interest on digital services tax —

(i) in relation to an amount of digital services tax determined
under Part 5 of Schedule 1 (HMRC determinations), the date on
which the determination was issued;

(ii) in relation to an amount of digital services tax under a self-
assessment in a case where the DST return was delivered after
the filing date, the date on which the return was delivered;
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(iii) in any other case, the date the digital services tax became due

and payable;

(b) in relation to any penalty, the day on which notification of the penalty
was issued.

(6) A paymentnotice may be given anywhere in the world, to any relevant person
(whether or not resident in the United Kingdom).

(7) Schedule 2 makes further provision about payment notices.

(8) In this section—

“designated officer” means an officer of Revenue and Customs who has
been designated by the Commissioners for the purposes of this Part;

“DST liability”, in relation to a group for an accounting period, means —

(a) aliability of a relevant person to digital services tax in respect of
that period or to interest on any such digital services tax, or

(b) a penalty imposed on a relevant person in respect of anything
done (or not done) in connection with digital services tax in
respect of the accounting period;

“the filing date” has the same meaning as in Schedule 1;

“relevant person” means any petson who was a member of the group in
the accounting period.

28 Interest on overdue DST

(1) Digital services tax carries interest at the applicable rate from the date when the
tax becomes due and payable until payment.

(2) This applies even if the date when the tax becomes due and payable is—
(a) aSaturday or Sunday,
(b) Good Friday, Christmas day, a bank holiday or other public holiday, or

(c) a day specified in an order made under section 2 of the Banking and
Financial Dealings Act 1971 (power to suspend financial dealings).

(3) In this section *“the applicable rate” means the rate applicable under section 178
of FA 1989.

29  Interest on overpaid DST etc

(1) Where a payment in respect of a person’s digital services tax liability for an
accounting period is made before the due date, the payment carries interest at
the applicable rate from the date the payment is made until the due date.

(2) Where a repayment of digital services tax paid by a person for an accounting
period falls to be made, the repayment carries interest at the applicable rate —

(a) from the due date or, if later, the date the digital services tax was paid,
and

(b) until the order for repayment is issued.
(3) Where a repayment of digital services tax is a repayment of tax paid by a

person on different dates, it is to be treated so far as possible as a repayment of
tax paid on a later (rather than an earlier) date among those dates.

(4) Where—
(a) interest has been paid to a person under this section,
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(b) there is a change in the person’s assessed liability,
(c) the change does not correct (wholly or in part) an error made by an
officer of Revenue and Customs, and

(d) asaresultof the change (and in paricular not as a result of an error in
the calculation of interest) it appears to an officer of Revenue and
Customs that some or all of the interest ought not to have been paid,

the interest that ought not to have been paid may be recovered from the person.

(6) For the purposes of subsection (4)(b) there is a change in a person’s assessed
liability if (and only if)—

(a) an assessment, or an amendment of an assessment, of the amount of
digital services tax payable by the person for the accounting period in
question is made, or

(b) an HMRC determination of that amount is made,

whether or not any previous assessment or determination has been made.

(6) In this section—
“the applicable rate” has the same meaning as in section 28;
PP g ;

“the due date”, in relation to an accounting period, means the date digital
services tax for the accounting period becomes due and payable;

“error” includes —
(a) any computational error, and
(b) the allowance of a claim that ought not to have been allowed;
“*HMRC determination” means a determination under Part 5 of Schedule
1.

30  Minor and consequential amendments

Schedule 3 contains minor and consequential amendments,

31 Review of DST

(1) The Treasury must, before the end of 2025, conduct a review of digital services
tax and prepare a report of the review.,

(2) The Treasury must lay a copy of the report before Parliament.
General

32 Interpretation of Part

In this Part—
“CTA 2010” means the Corporation Tax Act 2010;
“accounting period” has the same meaning as in section 22;
“the applicable accounting standards” has the meaning given by section

25;

“the Commissioners” has the meaning given by section 1;
“company” has the meaning given by section 1121(1) of CTA 2010;
“digital services activity” has the meaning given by section 4;
“digital services revenues” has the meaning given by section 2;
“group” has the meaning given by section 18;
“group’s accounts” has the meaning given by section 22;
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“HMRC” means Her Majesty’s Revenue and Customs;

“IAS” has the meaning given by section 25;

“member” has the meaning given by section 18;

“parent” has the meaning given by section 18;

“the responsible member” has the meaning given by section 13;
“subsidiary” has the meaning given by section 18;

“the threshold conditions™ has the meaning given by section 7;
“UK digital services revenues” has the meaning given by section 3;
“UK GAAP” has the meaning given by section 25;

“UK user” has the meaning given by section 5;

“US GAAP” has the meaning given by section 25.
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Schedule 1 — Remrns, Enquiries, Assessments and Appeals

SCHEDULES

SCHEDULE1 Section 17
RETURNS, ENQUIRIES, ASSESSMENTS AND APPEALS
PART 1
INTRODUCTION

1 (1) References in this Schedule—
(a) to the delivery of a DST return are to the delivery of a return by a
responsible member for an accounting period where the return
complies with the requirements of paragraph 2(2);
(b) to the filing date, in relation to a DST return, are to the last day of the
period within which the return must be delivered.

(2) In this Schedule —
“tax”” means digital services tax;

“tribunal” means the First-tier Tribunal, or where determined by or
under Tribunal Procedure Rules, the Upper Tribunal,

PART 2
DST RETURNS
DST returns

2 (1) A DST return for an accounting period must be delivered before the end of
one year from the end of the accounting period.

(2) A DST return must—
{(a) be in the specified form,
(b) contain specified information,
(c) contain an assessment (“a self-assessment”) of the total amount
payable by relevant persons by way of digital services tax for the
accounting period to which the return relates, and

(d) include a declaration by the responsible member that the return is, to
the best of the responsible member’s knowledge, correct and
complete.

(3) In this paragraph—
(a) “relevant person” has the same meaning as in section 8;

(b) “specified” means specified in a notice published by an officer of
Revenue and Customs.




19

Schedule 1 — Returns, Enquiries, Assessitenis and Appenils
Part 2 — DST retitris

Amendment of return by responsible memnber

3 (1) This paragraph applies where a DST retiun has been delivered.

(2) The responsible member may amend the DST return by notice to an officer
of Revenue and Customs.

(3) The notice must—
(a) Dein a specified form, and
(b) contain specified information.

(4) In this paragraph “specified” means specified in a notice published by an
officer of Revenue and Customs.

(6) No amendment may be made under this paragraph more than 12 months
after the filing date.

Failure to deliver return: flat-rate penalty

4 (1) A person who is required to file a DST return and fails to do so by the filing
date is liable to a penalty under this paragraph.

The person may also be liable to a penalty under paragraph 5 (tax-related
penalties),

(2) The penalty is—
(a) £100, if the return is delivered within 3 months after the filing date;
(b) £200, in any other case.

(3) The amounts are increased to £500 and £1000 (respectively) for a third
successive failure.

(4) For this purpose, a “third successive failure” occurs where —

(a) the duty under section 17 {duty to file returns) applies in relation to
a group for 3 successive accounting periods,

(b) a person was liable to a penalty under this paragraph in respect of
each of the first 2 accounting periods, and

(c) a person is liable to a penalty under this paragraph in respect of the
third accounting period.

Failure to deliver veturn: tax-related penalties

5 (1) A person who is required to file a DST return for an accounting period and
fails to do so within 18 months from the end of that period is liable to a
penalty under this paragraph.

This is in addition to any penalty under paragraph 4 (flat-rate penalty).

(2) The penalty is—
(@) 10% of the unpaid tax, if the return is filed within 2 years from the
end of the accounting period;
(b) 20% of the unpaid tax, in any other case,

(3) The “unpaid tax” means the total amount of tax payable by members of the
group for the accounting period which remains unpaid on the date when the
liability to the penalty under this paragraph arises.
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Schedule 1 ~ Returns, Enquiries, Assessments and Appenls
Part 3 —~ Duty to keep aind preseroe records

PART 3
DUTY TO KEEP AND PRESERVE RECORDS
Duty to keep and preserve records

6 (1) This paragraph applies in relation to a group for an accounting period if the
responsible member is required by section 17 to deliver a DST return for that
petriod.

(2) The responsible member must—

(a) keep such records as may be needed to enable it to deliver a correct
and complete the DST return, and

(b) preserve those records in accordance with this paragraph.
3) The records must be preserved until the end of the relevant day.
P Y

(4) In this paragraph “relevant day” means—
(a) the sixth anniversary of the end of the accounting period, or

(b) such eatlier day as may be specified (and different days may be
specified for different cases),

(5) The records required to be keptand preserved under this paragraph include
records of all receipts and expenses relating to digital services activities.

(6) In this paragraph “specified” means specified in a notice published by the
Comumissioners.

Preservation of information etc

7 The duty under paragraph 6 to preserve records may be satisfied -
(a) Dby preserving them in any form and by any means, or
(b) Dby preserving the information contained in them in any form and by
any means,
subject to any conditions or exceptions specified in a notice published by the
Commissioners.

Failure to keep and preserve records: penalty

8 (1) A person who fails to comply with paragraph 6 in relation to an accounting
period is liable to a penalty not exceeding £3,000, subject to the following
exception.

(2} No penalty is incurred if an officer of Revenue and Customs is satisfied that
any facts which the officer reasonably requires to be proved, and which
would have been proved by the records, are proved by other documentary
evidence provided to the officer,
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Part 4 — Enquiry into return

ParT4
ENQUIRY INTO RETURN
Notice of enquiry

9 (1) An officer of Revenue and Customs may enquire into a DST return if the
officer gives notice to the responsible member of the officer’s intention to do
so within the time allowed.

(2} The time allowed is—

(a) if the return was delivered on or before the filing date, up to the end
of the period of 12 months after the filing date;

(b) if the return was delivered after the filing date, up to and including
the quarter day next following the first anniversary of the day on
which the return was delivered;

(c) if the return is amended under paragraph 3, up to and including the
quarter day next following the first anniversary of the day on which
the return was amended.

The quarter days are the 31st January, 30th April, 31st July and 31st Octobex.

(3} A return that has been the subject of one notice of enquiry may not be the
subject of another, except one given in consequence of an amendment (or
another amendment) of the return under paragraph 3.

(4} A notice under this paragraph is referred to as a “notice of enquiry”.
Scope of enqutiry

10 (1) An enquiry extends to anything contained in the return, or required to be
contained in the return, including anything that relates —
(@) to the question of whether tax is chargeable in respect of the
accounting period, or
(b) to the amount of tax so chargeable.
This is subject to the following exception.

(2) If the notice of enquiry is given as a result of an amendment of the return
under paragraph 3 —
(a) atatime when it is no longer possible to give notice of enquiry under
paragraph 9(2)(a} or (b), or
(b) after an enquiry into a return has been compleled,
the enquiry into the return is limited to matters which the amendment
relates or that are affected by the amendment.

Antendiment of self-nssessment during enquiry to prevent loss of tax

11 (1) If at a time when an enquiry is in progress into a DST return an officer of
Revenue and Customs forms the opinion—
(a) that the amount stated in the self-assessment contained in the return
as the amount of tax payable is insufficient, and
(b) thatunless the assessment is immediately amended there is likely to
be a loss of tax to the Crown,
the officer may by notice in writing to the responsible member amend the
assessment to make good the deficiency.
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(2) In the case of an enquiry that under paragraph 10(2) is limited to matters
arising from an amendment of the return, sub-paragraph (1) above applies
only so far as the deficiency is atlributable to the amendment.

(3) For the purposes of this paragraph the period during which an enquiry is in
progress is the whole of the period —
(a) Dbeginning with the day on which notice of enquiry is given, and
(b} ending with the day on which the enquiry is completed.

Amendment of return by responsible member during enquiry

12 (1) This paragraph applies if a DST return is amended under paragraph 3
{amendment by responsible member) at a time when an enquiry is in
progress into the return.

(2) The amendment does not restrict the scope of the enquiry but may be taken
into account (together with any matters arising) in the enquiry.,

(3) While the enquiry is in progress, so far as the amendment affects the amount
stated in the self-assessment as the amount of tax payable, it does not take
effect in relation to any matter to which the amendment relates or which is
affected by the amendment.

(4) An amendment whose effect is deferred under sub-paragraph (3) takes
effect as follows —

(a) if the conclusions in a closure notice state either—
(i) that the amendment was not taken into account in the
enquiry, or
(ii) thatno amendment of the return is required arising from the
enquity,
the amendment takes effect when the closure notice is issued;

(b) in any other case, the amendment takes effect as part of the
amendments macde by the closure notice,

(5) For the purposes of this paragraph the period during which an enquiry is in
progress is the whole of the period —
(a) Dbeginning with the day on which notice of enquiry is given, and
(b) ending with the day on which the enquiry is completed.

Referral of questions to the tribunal during enquiry

13 (1) Atany time when an enquiry is in progress into a DST return any question
arising in connection with the subject-matter of the enquiry may be referred
to the tribunal for determination. .

(2) Notice of referral must be given—
(@) jointly by the responsible member and an officer of Revenue and
Customs,
(b) to the tribunal.

(3) More than one notice of referral may be given under this paragraph in
relation to an enquiry.

4) For the purposes of this paragraph the period during which an enquiry is in
puip paragrap p & Y
progress is the whole of the period —~
(a) Dbeginning with the day on which notice of enquiry is given, and
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(b) ending with the day on which the enquiry is completed.
Withdrawal of notice of referral

14 An officer of Revenue and Customs or the responsible member may
withdraw a notice of referral under paragraph 13.

Effect of referral of enquiry

15 (1) While proceedings on a referral under paragraph 13 are in progress in
relation to an enquiry —
(a) no closure notice may be given in relation to the enquiry, and
(b) no application may be made for a direction to give such a notice.
(2) For the purposes of this paragraph proceedings on a referral are in progress
where—
(a) notice of referral has been given,
(b) the notice has not been withdrawn, and
(c) the questions referred have not been finally determined.

(3) For the purposes of sub-paragraph (2)(c) a question referred is finally
determined when—
(a) ithas been determined by the tribunal, and
(b) there is no further possibility of the determination being varied or set
aside (disregarding any power to grant permission to appeal out of
time).

Effect of determination

16 (1) The determination of a question referred to the tribunal under paragraph 13
is binding on the parties to the referral in the same way, and to the same
extent, as a decision on a preliminary issue in an appeal.

(2) The determination must be taken into account by an officer of Revenue and
Customs —
(a) in reaching the officer’s conclusions on the enquiry, and
(b) in formulating any amendments of the retuin required to give effect
to those conclusions.

(3) The question determined may not be reopened on an appeal, except to the
extent that it could be reopened if it had been determined as a preliminary
issue in that appeal.

Completion of enquiry

17 (1) Anenquiry under paragraph 9is completed when an officer of Revenue and
Customs by notice (a “closure notice”) informs the responsible member that
the enquiry is complete and states the conclusions reached in the enquiry.

(2) A closure notice must either —
(a) state that in the opinion of an officer of Revenue and Customs no
amendment of the return is required, or
(b) make the amendments of the return required to give effect to the
conclusions stated in the notice,
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(3) A closure notice takes effect when it is issued.
Direction to complete enquiry

18 (1) The responsible member may apply to the tribunal for a direction that an
officer of Revenue and Customs give a closure notice within a specified
period.

(2) The kribunal hearing the application must give a direction unless satisfied
that HMRC have reasonable grounds for not giving a closure notice within
a specified period.

(3) Any application under sub-paragraph (1) is to be subject to the relevant
provisions of Part 5 of the Taxes Management Act 1970 (see, in particular,
section 48(2)(b) of that Act).

PART 5
HMRC DETERMINATIONS
Deternnination of tax chargeable if no return delivered

19 (1) This paragraph applies where —
(@) a DST return must be filed for an accounting period, but
(b) noreturn is delivered by the end of the filing date,

{2) An officer of Revenue and Customs may make a determination (an “HMRC
determination”) to the best of the officer’s information and belief of the total
amount payable by relevant persons by way of digital services tax for the
accounting period.

(3) Notice of the determination—
(@) must state the date on which it is issued, and
(b) must be served on the responsible member,

(4) No HMRC determination may be made more than 3 years after the filing
date.

(5) In this section “relevant person” has the saine meaning as in section 8.
Determination to have effect as a self-assessment

20 (1) An HMRC determination has effect for enforcement purposes as if it were a
self-assessment (within the meaning of paragraph 2(2)).

(2) Insub-paragraph (1) “for enforcement purposes” means for the purposes of
provisions of this Part providing for -
(a) tax-related penaltes,
() ant-avoidance,
(c) collection and recovery of DST, and
(d) interest on overdue DST.

(3) Nothing in this paragraph affects any liability to a penalty for failure to
deliver a return,
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Determination superseded by actunl self-nssessment

21 (1) If, after an HMRC determination has been made a DST return is delivered
for the accounting period, the self-assessment included in the return
supersedes the determination.

(2) Sub-paragraph (1) does not apply to a return delivered —
(@) more than 3 years after the day on which the power to make the
determination first became exercisabie, or
(b) more than 12 months after the date of the determination,
whichever is the later.

(3) Where—
(@) proceedings have been begun for the recovery of any tax charged by
an HMRC determination, and

(b) Defore the proceedings are concluded the determination is
superseded by a self-assessment,

the proceedings may be continued as if they were proceedings for the
recovery of so much of the tax charged by the self-assessment as is due and
payable and has not been paid.

(4) Where—
(a) action is being taken under Part1 of Schedule 8 to the Finance (No 2)
Act 2015 (enforcement of deduction from accounts) for the recovery
of an amount (“the original amount”) of tax charged by an HMRC
determination, and

(b) before that action is concluded, the determination is superseded by a
self-assessment,

that action may be continued as if it were action for the purposes of the
recovery of so much of the tax charged by the self-assessment as is due and
payable, has not yet been paid and does not exceed the original amount.

PART 6
HMRC ASSESSMENTS
Assessments where loss of tax discovered

22 (1) If, in respect of an accounting period of a group, an officer of Revenue and
Customs discovers that—

(@) an amount of tax that ought to have been assessed has not been
assessed, or

(b) an assessment to tax is or has become insufficient,

the officer may make an assessment (a “discovery assessment”) in the
amount or further amount which ought in the officer’s opinion to be charged
in order to make good to the Crown the loss of tax.

(2) This is subject to the restrictions in paragraph 23,
Restrictions on assessnients

23 (1) If a DST return has been delivered in respect of the accounting period, the
power to make a discovery assessment-—
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(a) may only be made in the two cases specified in sub-paragraphs (2)
and (3) below, and

(b) may not be made in the circumstances specified in sub-paragraph (5)
below.

(2) The first case is where the situation mentioned in sub-paragraph (1) of
paragraph 22 was brought about carelessly or deliberately on the part of —
(a) the responsible member,
(b} another member of the group, or
(c} a person acting on behalf any of those persons.

(3) The second case is where an officer of Revenue and Custotns, at the time the
officer—
(a) ceased to be entitled to give a notice of enquiry into the return, or
(b} completed an enquiry into the return,
could not have been reasonably expected, on the basis of the information
made available to the officer before that time, to be aware of the situation
mentioned in sub-paragraph (1) of paragraph 22.

(4) For this purpose information is regarded as made available to the officer of
Revenue and Customs if —
(a) itis contained in a DST return delivered by the responsible member,
(b} itis contained in any documents produced or information provided
by the responsible member for the purposes of an enquiry into any
such rehun, or
(c} itis information the existence of which, and the relevance of which
3; regards the situation mentioned sub-paragraph (1} of paragraph
(i) could reasonably be expected to be inferred by the officer of
Revenue and Customs from information falling within
paragraphs (a) or (b} above, or
(ii) are notified in writing to an officer of Revenue and Customs
by the responsible member or another person acting on that
person’s behalf.

(5} No discovery assessment may be made if —

(a) the situation mentioned sub-paragraph (1)} of paragraph 22 is
attributable to a mistake in the return as to the basis on which the tax
liability ought to have been calculated, and

(b) the return was in fact made on the basis or in accordance with the
practice generally prevailing at the time it was made.

Time limits for assessments

24 (1) The general rule is that no assessment may be made more than 4 years after
the end of the accounting period to which it relates.

(2) Anassessmentin a case involving a loss of tax brought about carelessly by a
member of the group (or a person acting on their behalf) may be made atany
time not more than 6 years after the end of the accounting period to which it
relates.

(3) An assessment in a case involving a loss of tax —

(a) brought about deliberately by a member of the group (or a person
acting on their behalf), or
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(b) attributable to a failure by the responsible member to comply with an
obligation under section 15,

may be made at any time not more than 20 years after the end of the
accounting period to which it relates.

Assessmment procedure

25 (1) Notice of an assessment must be served on the responsible member,

(2) The notice must state —
(a) the tax due,
(b) the date on which the notice is issued, and

(c) the time within which any appeal against the assessment must be
made.

(3) After notice of the assessment has been served, the assessment may not be

altered except in accordance with the express provisions of this Part 7 of this
Schedule.

PART 7
APPEALS AGAINST HMRC DECISIONS ON TAX
Right of appenl

26 (1) Anappeal may be brought against —

(@) an amendment of a DST return under paragraph 11 (amendment
during enquiry to prevent loss of tax);

(b) a conclusion stated or amendment made by a closure notice (see
paragraph 17);

(c) an HMRC determination under paragraph 19 (determination of tax
chargeable if no return delivered);

(d) a discovery assessment (see paragraph 22).

(2) Any such appeal is to be brought by the responsible member (“the
appellant™).

(3) If an appeal under sub-paragraph (1)(a) against an amendment of a self-
assessment is made while an enquiry is in progress none of the steps
mentioned in paragraph 29(2)(a) to (c) may be taken in relation to the appeal
until the enquiry is completed.

Notice of appenl

27 (1) Notice of appeal under paragraph 26 must be given—
(a) inwuriting,
(b) within 30 days after the specified date,
(c) toHMRC.

(2) Insub-paragraph (1) “specified date” means —
(a) in relation to an appeal under paragraph 26(1)(a), the date on which
the notice of amendment was issued;

(b) inrelation to an appeal under paragraph 26(1)(b), the date on which
the closure notice was issued;
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(c) inrelation to an appeal under paragraph 26(1)(c), the date on which
the HMRC determination was issued;

(d) in relation to an appeal under paragraph 26(1)(d), the date on which
the notice of assessment was issued,

(3) The notice of appeal must specify the grounds of appeal.
Late notice of appeal

28 (1) This paragraph applies in a case where —
(a) notice of appeal may be given to HMRC under this Schedule, but
(b) no notice is given before the relevant time limit.

(2) Notice may be given after the relevant time limit if—
(a) HMRC agree, or
(b)y where HHMRC do not agree, the tribunal gives permission.

(3) HMRC must agree to notice being given after the relevant time limit if the
appellant has requested in writing that HMRC do so and HMRC are
satisfied —

(a) that there was reasonable excuse for not giving the notice before the
relevant time limit, and
(b} that the request has been made without unreasonable delay.

(4) If a request of the kind mentioned in sub-paragraph (3) is made, HMRC
must notify the appellant whether or not HMRC agree to the request.

(5) In this paragraph “relevant time limit”, in relation to notice of appeal, means
the time before which the notice must be given (disregarding this

paragrapl).
Steps Hiat may be taken following notice of appenl

29 (1) This paragraph applies if notice of appeal has been given to HMRC.

(2) Insuch a case—

(a) the appellant may notify HMRC that the appellant requires HMRC
to review the matter in question (see paragraph 30),

(by HMRC may notify the appellant of an offer to review the matter in
question (see paragraph 31), or

(c) the appellant may notify the appeal to the tribunal,

(3) This paragraph does not prevent the matter in question from being dealt
with in accordance with paragraph 37(1) and (2) (settling of appeals by
agreement).

Right of appellant to require review

30 (1) If the appeliant notifies HMRC that it requires them to review the matter in
question, HMRC must—

(a) notify the appellant of HMRC’s view of the matter in question within
the relevant period, and
{b) review the matter in question in accordance with paragraph 32.

(2) Sub-paragraph (1) does notapply if—
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(a) the appellant has already given a notification under this paragraph
in relation to the matter in question,

(b) HMRC have given a notification under paragraph 33 in relation to
the matter in question, or

(¢) the appellant has notified the appeal to the tribunal.

(3) In this paragraph “the relevant period” means—
(a) the period of 30 days beginning with the day on which HMRC
receive the notification from the appellant, or
(b) such longer period as is reasonable.

Offer of review by HMRC

31 (1) Sub-paragraphs (2) to (5) apply if HMRC notify the appellant of an offer to
review the matter in question.

(2) The notification must include a statement of HMRC’s view of the matter in
question.

(3) If the appellant notifies HMRC within the acceptance period that it accepts
the offer, HMRC must review the matter in question in accordance with
paragraph 32 (nature of review).

(4) If the appellant does not accept the offer in accordance with sub-paragraph
@3)-
(a) HMRC’s view of the matter in question is treated as if it were
contained in a settlement agreement (see paragraph 37(1)); but
(b) paragraph 37(3) (right to withdraw from agreement) does not apply
in relation to that notional agreement.

(5) Sub-paragraph (4) does notapply to the matter in question if, or to the extent
that, the appellant notifies the appeal to the tribunal.

(See paragraph 35 for the circumstances in which the appellant may do so
after accepting HMRC’s offer of a review).

(6) HMRC may not take the action mentioned in sub-paragraph (1} at any time
if before that time —
(a) HMRC have given a notification under this paragraph in relation to
the matter in question,
(b) the appellant has given a notification under paragraph 30 in relation
to the matter in question, or
(c) the appellant has notified the appeal to the tribunal.

(7) In this paragraph “acceptance period” means the period of 30 days
beginning with the date of the document by which HMRC notify the
appellant of the offer to review the matter in question.

Nuature of review

32 (1) This paragraph applies if HMRC are required by paragraph 30 or 31 to
review the matter in question.

(2) The nature and extent of the review are to be such as appear appropriate to
HMRC in the circumstances.
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(3) Tor the purpose of sub-paragraph (2), HMRC must, in particular, have
regard to steps taken before the beginning of the review —
(a) by HMRC in deciding the matter in question, and
(b} by any person in seeking to resolve disagreement about the matter in
queston.

(4) The review must take account of any representations made by the appellant
at a stage which gives HMRC a reasonable opportunity to consider them.

(5) The review may conclude that HMRC’s view of the matter in question is to
be—
(a) wupheld,
(b) wvaried, or
(c) cancelled.

(6) HMRC must notify the appellant of the conclusions of the review and their
reasoning within —
(a) the period of 45 days beginning with the relevant day, or
(b) such other period as may be agreed.

(7) In sub-paragraph (6) “relevant day” means—

(a) in a case where the appellant required the review, the day when
HMRC notified the appellant of HMRC’s view of the matter in
question,

(b) in a case where HMRC offered the review, the day when HMRC
received notification of the appellant‘s acceptance of the offer.

(8) If HIMRC do not give notice of the conclusions of the review within the
period specified in sub-paragraph (6), the review is treated as having
concluded that HMRC’s view of the matter in queston is upheld.

(9) If sub-paragraph (8) applies, HMRC must notify the appellant of the
conclusions which the review is treated as having reached.

Effect of conclusions of review

33 (1) IFHIMRC give notice of the conclusions of a review (see paragraph 32)—
(a) the conclusions are to be treated as if they were contained in a
settlement agreement (see paragraph 37(1)), but
(b) paragraph 37(3) (withdrawal from agreement) does not apply in
relation to that notional agreement.

(2) Sub-paragraph (1) does notapply to the matter in question if, or to the extent
that, the appellant notifies the appeal to the tribunal (see paragraphs 34 and
35).

Notifying appeal to tribunal after appellant las required review

34 (1) Where HMRC have notified an appellant under paragraph 30(1)(a) of their
view of a maiter to which an appeal under paragraph 26 relates, the
appellant —

(a) may notnotify the appeal to the tribunal before the beginning of the
post-review period;

(b) may notify the appeal to the tribunal after the end of that period only
if the tribunal gives permission.
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(2) Except where sub-paragraph (3) applies, the post-review period is the
period of 30 days beginning with the date of the document in which HMRC
give notice of the conclusions of the review in accordance with paragraph
32(6).

(3) If the period specified in paragraph 32(6) ends without HMRC having given
notice of the conclusions of the review, the post-review period is the period
that—

(a) begins with the day following the last day of the period specified in
paragraph 32(6), and
(b) ends 30 days after the date of the document in which HMRC give

notice of the conclusions of the review in accordance with paragraph
32(9).

Notifying appeal to tribunal after HMRC lqve offered review

35 (1) Where HMRC have offered to review the matter to which a notice of an
appeal under paragraph 26 relates, the right of the appellant at any time to
notify the appeal to the tribunal depends on whether or not the appellant has
accepted the offer at that time.

(2) If the appellant has accepted the offer, the appellant—
(a) may not notify the appeal to the tribunal before the beginning of the
post-review period;
(b) may notify the appeal to the tribunal after the end of that period only
if the tribunal gives permission.

3) In this paragraph “post-review period” has the same meaning as in
paragraph “p P 21
paragraph 34,

Interpretation of paragraphs 29 to 35

36 (1) In paragraphs 29 to 35—
(a) “matter in question” means the matter to which an appeal relates;
(b) a reference to a notification is to a notification in writing.

(2) In paragraphs 29 to 35, a reference to the appellant includes a person acting
on behalf of the appellant except in relation to—
(a) notification of HMRC’s view under paragraph 30(1)(a),
(b) notification by HMRC of an offer of review (and of their view of the
matter) under paragraph 31,
(c) notification of the conclusions of a review under paragraph 32(6) or

).

(3) Butif anotification falling within any of the paragraphs of sub-paragraph (2)
is given to the appellant, a copy of the notification may also be given to a
person acting on behalf of the appellant.

Settling of appeals by agreeitient

37 (1) Inrelation to an appeal of which notice has been given under paragraph 26,
“settlement agreement” means an agreement in writing between the
appellant and an officer of Revenue and Customs that is —

(a) entered into before the appeal is determined, and
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(b) to the effect that the decision appealed against should be upheld
without variation, varied in a particular manner or discharged or
cancelled.

(2) Where a settlement agreement is entered into in relation to an appeal, the
consequences are to be the same (for all purposes) as if, at the time the
agreement was entered into, the tribunal had decided the appeal and had
upheld the decision without variation, varied it in that manner or
discharged or cancelled it, as the case may be.

(3) Sub-paragraph (2) does not apply if, within 30 days beginning with the date
on which the settlement agreement was entered into, the appellant gives
notice in writing to HMRC that it wishes to withdraw from the agreement.

(4) Sub-paragraphs (1) to (3) have effect as if, at the date of the appellant’s
notification, the appellant and an officer of Revenue and Customs had
agreed that the decision under appeal should be upheld without variation.

Assessnents and self-assessmeitts

38 (1) This paragraph applies where an appeal under paragraph 26 has been
notified to the tribunal.

(2) If the tribunal decides that the appellant is overcharged by a self-assessment
or any other assessment, the assessment must be reduced accordingly, but
otherwise the assessment is to stand good.

(3) If it appears to the tribunal that the appellant is undercharged to tax by a
self-assessment or any other assessment, the assessment must be increased
accordingly.

Tribunal determinations

39 The determination of the tribunal in relation to any proceedings under this
Part of this Schedule is to be final and conclusive except as otherwise
provided in—

(a) sections 9 to14 of the Tribunals, Courts and Enforcement Act 2007, or
(b) this Part of this Act,

Payntent of tax where appenl has been determined

40 (1) Where a party to an appeal to the tribunal under paragraph 26 makes a
further appeal, tax is to be payable or repayable in accordance with the
determination of the tribunal or court (as the case may be), even though the
further appeal is pending.

(2) But if the amount charged by the assessment is altered by the order or
judgment of the Upper Tribunal or court, then—
{a) if too much tax has been paid, the amount overpaid must be
refunded, with any interest allowed by the order or judgment, and
(b) if too little tax has been charged, the amount undercharged is due
and payable at the end of the 30 days beginning with the date on
which HMRC issue to the other party a notice of the total amount
payable in accordance with the order or judgment.
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SCHEDULE 2 Section 27
D5T PAYMENT NOTICES
Introduction

1 (1) This Schedule applies where a payment notice has been given to a person
(“the recipient™).
(2) In this Schedule —

“DST liability™, “payment notice” and “relevant person” have the same
meaning as in section 27;

“relevant liability” means any DST liability in relation to the group for
the accounting period.

Paynsent notice: effect

2 (1) For the purposes of the recovery from the recipient of any unpaid digital
services tax, penalty or interest (including interest accruing after the date of
the payment notice) the recipient is treated as if —

(@) any relevant liability of a person other than the recipient were a
liability of the recipient (“the deemed liability™),

(b) the deemed liability became due and payable when the relevant
liability became due and payable, and

() any payments made in respect of the relevant liability were made in
respect of the deemed liability.

(2) Nothing in this paragraph gives the recipient a right to appeal against any
assessment, determination or other decision giving rise to a relevant liability
(or against the deemed liability).

Payment notice: appeals

3 (1) The recipient may appeal against the notice, within the period of 30 days
beginning with the date on which it is given, on the ground that the person
is not a relevant person.

(2) Where an appeal is made, anything required by the notice to be paid is due
and payable as if there had been no appeal.

Paynient notices: effect of making payment etc

4 (1) Ifthe recipient pays any amount in pursuance of the notice the recipient may
recover that amount from the taxpayer.

(2) Incalculating the recipient’s income, profits or losses for any tax purposes —

(a) a payment in pursuance of the notice is not allowed as a deduction,
and

(b) the reimbursement of any such payment is not regarded as a receipt.

(3) Any amount paid by the recipient in pursuance of the notice is to be taken
into account in calculating —

(a) the amount unpaid, and

(b) the amount due by virtue of any other payment notice relating to the
amount unpaid.
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(4) Similarly, any payment by the taxpayer of any of the amount unpaid is to be
taken into account in calculating the amount due by virtue of the payment
notice {or by virtue of any other payment notice relating to the amount
unpaid).

SCHEDULE 3 Section 30
DIGITAL SERVICES TAX: MINOR AND CONSEQUENTIAL AMENDMENTS

FA 1989

1 (1) Section 178(2) of FA 1989 (setting of interest rates) is amended as follows.
(2) Omit the “and” at the end of paragraph (u).
(3) After paragraph (v) insert—
“(w) sections 28 and 29 of the Finance Act 2020.”

FA 2007

2 (1) Schedule 24 to FA 2007 (penalties for errors) is amended as follows.

(2) In paragraph 1, in the table after the entry relating to accounts in connection
with ascertaining liability to corporation tax insert—

“Digital services tax DST return under paragraph 2 of
Schedule 1 to FA 2020.”

FA 2008

3 FA 2008 is amended as follows.
4 (1) Schedule 36 (information and inspection powers) is amended as follows.

(2) In paragraph 63(1) after paragraph (cb) insert—
“(cc) digital services tax,”.

5 (1) Schedule 41 (penalties for failure to notify etc) is amended as follows.

(2) In paragraph 1, in the table after the entry relating to diverted profits tax
insert—

“Digital services tax Obligation under section 15 of FA
2020 (obligation to notify HMRC
when fthreshold conditions for
digital services tax are met).”

(3) In paragraph 7 after sub-paragraph (4A) insert--

“(4B) In the case of a relevant obligation relating to digital services tax
and an accounting period, the potential lost revenue is so much of
any digital services tax to which P is liable in respect of the
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accounting petiod as by reason of the failure is unpaid 12 months
after the end of the accounting period.”

1
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DSTXXX: Digital Services Tax Guidance

The following draft guidance is provided to assist understanding of the application of the draft Digital
Services Tax (DST) legislation. As with the draft legislation the draft guidance is subject to consultation until
5 September. it is intended to cover the substantive elements of the draft legislation published on 11 July
20109, but is not exhaustive,

HMRC will publish updated guidance later in 2019 reflecting comments received and the legisiation at the
time of publishing in the Finance Bill.

The DST charge will come into effect on 1 April 2020,

You should not assume that the guidance is comprehensive or that it will provide a definitive answer in every
case. HMRC will use their own reasoning, based on their training and experience, when applying the
guidance to the facts of particular cases.

Subject to these qualifications you can assume the guidance will normally apply, but where HMRC considers
that there is, or may have been, avoidance of tax the guidance will not necessarily apply.

If you wish to submit comments on this draft guidance please contact the Digital Services Tax team by
emailing them at dst.mailbox@hmrc.gov.uk.

Draft - 11 July 2019
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DSTXXXX: Definition of a Social Media Platform

The activity condition will be met when the group’s activities include the provision of a social media platform.

A social media platform is defined as an online platform where:
» the main purpose, or one of the main purposes, of the ptatform is to promote interaction between
users (including interaction between users and content on the platform provided by other users)
» the platform enables content to be shared with other groups of users (or other users)
» This activity will include any associated online advertising business operated by the group, where the
advertising business derives significant benefit from its connection with the underlying social media
platform.

First condition — user interaction

The first condition is a test of the importance of user interactions to the business activity. Social media
platforms will frequently encourage users to join and create user networks, communicate and share content
with one another.

The condition will be met when the main purpose, or one of the main purposes, of the platform is to
encourage users to interact with one another, It is possible that the business has more than one main
purpose in providing the platform, whether a purpose is a main one will depend on the particular facts and
circumstances of the business but the wording does have a connotation of importance. The following list
provides some useful indicators to consider:

* |s the growth and engagement of the user base a key performance indicator and is it
monitored by external investors?

* Does the platform rely significantly on user generated content rather than producing or
acquiring rights to the majority of content on the platform?

s Isthe ability to Interact with other users an important driver in attracting new or existing users
to the platform?

* Does the business expend resources understanding how users interact with the platform and
how to increase engagement with the platform?

e  Would users be likely to use the platform in the absence of other users?

Second condition — content sharing

The second condition tests whether the platform enables users to share content with one another. Content
is not defined in the legislation but is intended to be a broad concept and would include text displayed
publicly on a platform as well as media content like images, music or videos. The condition reflects the
importance of user generated content to social media platforms,

The legislation refers to sharing content with other groups of users {or other users). This means the condition
will only be met if the platform provides the capability to share content with multiple users. This reflects that
content shared on social media platforms, in principle, can be shared openly for public display and populates
the platform. This is distinguished from private messaging software such as an email provider where
communication is typically private and does not help to drive network effects.
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intended scope

Together it is expected that the following types of platform will normally be covered by the definition:

e Social networking sites

e Micro-blogging platforms

* Video or image sharing platforms

¢ Online dating websites

e Platforms that primarily exist to share user reviews

This is a non-exhaustive list.

There are other types of platform that may be covered by the definition. This will depend on the particular
facts and circumstances of the business but a key consideration should be the importance of user
interactions and the user base to the business.

The definition is not intended to cover telecommunications networks or private communications platforms
like email or messaging apps.

Example A

An online games publisher publishes Game A which is sold in a physical format or available for download and
is typically played in single player mode. The game does have a multiplayer option but most users play against
the computer and there is limited interaction between users beyond the extent they are playing the game
against one anather.

In this example, Game A will not meet the activity condition.

Example B

Business B provides a telecommunications network. The network facilitates the communication between
individuols and provides the enabling Infrastructure for the internet. The underlying technology behind these
services utilises the transmission of digital information, Using the network all users are able to exchange voice
and video messages with each other, sometimes on a one-to-many basfs.

Business B’s telecommunications network will not meet the social media definition. While the business
enables the communication between individuals, it is not within any ordinary understanding of o social media
platform. The business does not actively encourage users to interact with one another or seek to drive their
engagement with the platform, it simply allows communication to happen. There is also some doubt whether
a telecommunications network satisfies the second condition. The communication is primarily private and
peer to peer.

Example C

Business C provides a social media platform and private messaging applications which allow users to contact
each other privately or make voice and video calls.

11
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DSTXXXX: Meaning of a UK User

The legislation defines a UK user as a user who it is reasonable to assume is either an individual normally
jocated in the UK or, for businesses, established in the UK.

Meaning of established or normally located in the UK

A user will be considered normally located in the UK if it can be reasonably assumed they are normally
located or established in the UK (i.e. based on available evidence). For example, if a user using a marketplace
provides a physical address in the UK, or UK payment details, it is likely to be reasonable to assume they are
normally located in the UK and therefore a UK user,

The inclusion of ‘established’ within the legislation is intended to reflect that this term may more
appropriately apply where the user is a legal or non-natural person. It should be interpreted as considering
where the legal person’s place of business is located, and could be evidenced by information such as address
or contractual details. As noted in DSTXXX, where a legal person is considered a user it is not normally
required to look through to the location of any underlying individual customer.,

HMRC recognises that in some cases businesses may have limited information avallable to determine user
location. Businesses are only expected to use the evidence avallable to them to determine if it is reasonable
to assume a user is a UK user.

The test asks whether it is reasonable to assume something. The evidence availabie will determine whether
that assumption is reasonable or not,

Examples A

User A lives in the UK and visits Sodor on holiday, She sees an advertisement for a dating app in Elsbridge and
decides to take out a subscription. User A supplies a UK location to meet people, UK contact detaifs and credit
card details. User A is a UK user as it is reasonable to assume they are normally located in the UK. The
revenues the dating app receives from the transaction will be UK relevant revenues.

User A also regularly uses a separate app to arrange local journeys, where the app introduces the user to an
available transport provider. User A uses this app whilst on holiday in Sodor. The app has a history of previous
journeys showing regular and frequent journeys in the UK. The app holds no further details such as payment
history. As it reasonable to assume User A is normally located in the UK the revenue the platform receives
from arranging the local journeys in Sodor will be UK relevant revenues.

User B lives in Sodor and visits the UK on holiday. While in Bristol he sees an advertisement for a dating app

and decides to take out a subscription. The detafls provided by User B mean it is reasonoble to assume he is

a not a UK user as he is normally located in Sodor. The revenues the dating app receives from the transaction
~wilf not be UK relevant revenues.

User C is a company which operates a business in Sunderland. Employees of the company buy some fabric
from an online marketplace. All the information the marketplace has about the business indicate it is normally
established in the UK. The online marketplace submits its DST return and claims that the revenue from the
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transaction are not UK relevant revenues because user C is based in New Zealand. User C is a UK user,
notwithstanding the online marketplace’s DST return. Based on the information available, the only
reasonable conclusion to make is that user Cis a UK user.

Evidencing whether a user is a UK user

Businesses should determine whether a user is normally located or established in the UK based on the
information available to them. The information a business collects from users will vary depending on its
business model. The legislation consequently does not specify acceptable sources of evidence, use
presumptions or impose a prescriptive hierarchy of evidence. Instead, businesses should consider the
information they hold and use the most appropriate evidence, or mix of evidence, to identify user location.

Some sources of evidence which are commonly collected by providers of DST activities include:

o Delivery address

* Payment details

s |Paddress

¢ Intended destination of advertising based on contractual evidence
e The address of property or location of goods which are rented out

Some businesses will collect more than one source of user information. There may be cases where the
different data sources provide conflicting evidence regarding user location.

In these cases, the business should consider which evidence is most appropriate, remembering that the test
is where the user is normally located, not where they are located at the time of the transaction. In making
this determination, the business should consider whether a reasonably informed and objective observer
would be likely to conclude that it is probable the user is-a UK user,

Example B

Business K provides an online marketpiace which allows users to order a food delivery from local delis, farm
shops and urban farmers. Users choose the produce they would like to order on Business K’s app and then
enter their delivery address and billing information. Business K also collects the user’s IP address when an
order is placed. Business K can use the delivery address, billing information and IP address to determine the
user location.

User B orders a bottle of wine on Business K’s platform. The user’s billing address and delivery address show
an address in Runcorn, UK. However, the IP address is recorded in Lesotho. Business K should evaluate the
evidence. In this case, the billing and delivery address is more likely to show the user’s normal or permanent
location than the IP address at the time of the transaction, so user 8 should be considered a UK user.

Business 1. provides an online marketplace that aliows users to book a massage or spa therapies at third-
party establishments. User booking detalls are passed directly to the spa and Business L does not retain any
of the payment information. The spa pays a commission fee back to Business L when the service has been
provided. Business L only collects the IP address of the user.
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DSTXXXX: Cross-border marketplace transactions

Where one of the parties to a transaction on an online marketplace is a UK user, all the revenues the online
marketplace receives from that transaction will be UK relevant revenues {DSTXXXX).

However, where a claim has been made only 50% of the revenues from qualifying cross border transactions
will be UK relevant revenues. The provision is designed to reduce the tax charged where the other user in
respect of a transaction is based in a country which operates a similar tax to the Digital Services Tax.

A transaction will be a qualifying cross border transaction where the other user(s) in respect of a transaction
is normally located or established in a qualifying state. The test of whether the user is located or established
in the qualifying state is whether it is reasonable to assume they are.

A ‘qualifying state’ is defined based on whether a country has a DST that is substantially comparable to the
UK DST. HMRC takes this to mean one that will also apply to that same marketplace transaction.

‘Identifiable transactions’ means that only the revenues that arise out of this specific transaction are taxed
at 50%, rather than all revenues for that particular business.

Where a claim is made for the alternative basis of charge calculation, and a claim is also made in relation to
this provision, 50% of the relevant operating expense which is recognised as a result of the cross-border
transaction is also disregarded for the purpose of calculating relevant operating expenses under the
alternative charge provision to ensure symmetry.

Example A

A UK user leases a table via an online marketplace from a user based in Avalon at an agreed rate of £24 per
month, The UK user also pays the online marketplace provider, Business O, a £20 delivery fee and an annual
£100 subscription fee. As a result of the transaction the Avalonian user pays a £30 commission in addition to
the £200 annual membership fee that was already due to Business O,

The revenues from this transaction for Business O are £50, made up of the £30 commission and the £20
delivery fee. As the lessee of the table Is a UK user all of these revenues will be UK relevant revenues,

The subscription fee and the membership fee will be subject to the general rule (DSTXXXX). The subscription
fee arises from the use of the platform by a UK user so will be UK relevant revenues. The membership fee
arises from the use of the platform by an Avalonian user so will not be taxable.

In a subsequent period Avalon introduces a Digital Services Tax that is substantially similar to the UK DST.
From this date onwards the platform’s DST revenue from this transaction will be £25, being 50% of the £50
of the qualifying cross border transaction revenue.
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DSTKXXXX: Responsible Member

The DST will be calculated at the group level. However, a single entity in the group wilf be responsible for
dealing with all aspects of administration relating to the DST. This entity Is referred to in the legislation as
the ‘responsible member’.

By defauit, the group’s ultimate parent will be the responsible member, but it is able to nominate another
company within the group to be the responsible member., An entity must meet the following conditions
before it can be a responsible member. It must:

» be acompany (UK or overseas)

¢ be a member of the group

* he able to provide the information required by HMRC

The nomination will only be valid if the ultimate parent company:
* nominates the chosen entity;
s provides the chosen entity enough resources to fulfil its obligations; and
o provides it enough information to comply with requests for information about the group

If the group does not nominate a company, or the nominated company does not fulfil the conditions, then
the ultimate parent of the group will be the responsibly member by default.

The responsible member will be responsible for the following DST ohbligations:
e Registration
Calculating the DST liability
Submitting returns
Correspondence with HMRC in relation to the group’s DST liability

Groups will not need to submit the nomination statement alongside their registration, but the responsible
member will need to declare that the conditions have been satisfied. Groups will need to produce the
statement upon request by HMRC.

The responsible member will continue to be the responsible member untit:
e The ultimate parent nominates a different company (under the same process above)
¢ The responsible member is no longer a company or a member of the group.
¢ an officer of Revenue and Customs or the parent revokes the nomination,
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DSTXXXX: Obligation to register

There is an obligation on the responsible member to register with HMRC once the group is liable to DST. This
obligation is triggered when the group has relevant revenues from relevant activities exceeding the
worldwide and UK revenue thresholds.

The responsible member will be required to register within 90 days from the end of its first DST accounting
period. The registration notification will need to include:
s The name and registered number of the responsible member
¢ The registered office of the responsible member
s The name and address of the ultimate parent company (if different from the responsible
member}
e The start and end dates of the first DST accounting period
¢ Confirmation that the ultimate parent has given its consent for the responsible member to
act on behalf of the group and has agreed to provide the information and resources necessary
for it to comply with its obligations.

Changes to registered details

The group is obliged to notify HMRC of any changes to the registered details within 90 days of the change.
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DSTXXXX: Commencement

The DST will apply to revenues from 1 April 2020, Although a group’s period of account may begin before 1

April, the first DST accounting period will not start before 1 April 2020.

Where the DST accounting period does not fully align with the consolidated period of account the
consolidated accounts figures should be time apportioned to determine the figures for the accounting

period,
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DSTXXXX: Returns

The DST is a self-assessment regime. The responsible member will submit the group return which will be the
group’s seif-assessment of its total liability.

The individual companies receiving the revenues will be chargeable to DST but will not submit returns.

Groups can amend their return up to 12 months from the filing date for the return {i.e. until 2 years after
the DST accounting period).

Ending of duty to submit returns

Once a group has met the revenue conditions the responsible member will have a continuing duty to submit
returns to HMRC until HMRC issues a direction that responsible member no longer has a duty to submit. The
responsible member is able to apply to HMRC for a direction to be issued. A direction may only be given if
the officer of HMRC believes that the threshold conditions will not be met in any future period.

Therefore, although a group may have no DST liability because the revenue is too low for a period it will have
to continue to submit DST returns to HMRC until directed otherwise.

If a direction has been given but the group incurs a DST liability in a later period it will have to re-register
with HMRC and submit returns for the relevant period.

Groups that have no DST liability due to the alternate basis of charge applying will have to continue to submit
returns.
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Netflix, Inc. Commion Stock (NFLX) Financials

INCOME STATEMENTBALANCE SHEETCASH FLOWFINANCIAL RATIOS

INUSD THOUSANDS

PERIOD ENDING:

12/31/2019

Total Revenue $20,156,447
Cost of Revenue $12,440,213
Gross Profit $7,716,234
OPERATING EXPENSES

Research and Development $1,545,149
Sales, General and Admin, $3,566,831
Non-Recurring Items $0

Other Operating Items $0
Operating Income $2,604,254
Add'l income/expense items $84,000
Earnings Before Interest and Tax $2,688,254
Interest Expense $626,023
Earnings Before Tax $2,062,231

Income Tax

$195,315




PERIOD ENDING: F2/31/2019

Minority Interest $0

Equity Earnings/Loss Unconsolidated Subsidiary $0

Net Income-Cont, Operations $1,866,916
Net Income $1,866,916

Net Income Applicable to Common Shareholders$!,866,916
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Preface

The Law Society of England and Wales ("The Society") is the professional bedy for the
solicitors' profession in England and Wales, representing over 170,000 registered legal
practitioners. The Society represents the profession to parliament, government and regutatory
bodies and is concerned with faw reform in the public interest.

These representations have been prepared by the Society's Tax Law Committee ("The
Committee"). The Committee welcomes the opportunity to respond to the consultation dated
7 November 2018.

Summary of selected key points

We have some general concerns about the proposed digital services tax;

We urge caution in acting unilaterally rather than multilaterally in light of the domestic
and international legal and business context in which digitai businesses are operating,
including the progress being made by the OECD which is helpfully reviewing a wider
range of options.

We believe there is a need for digital economy taxation to achieve long term
consistency within the EU,

importantly, we would also suggest that careful consideration is given to the State Aid
implications of DST.

We would recommend careful consideration of the compatibility of the proposals with
the tax treaty position.

Key points relating to the specific questions raised {not exhaustive).

We are concerned that the proposed appreach of defining scope by reference to
business models does not fit well with the fast-changing nature of highly digitalized
businesses. It would likely give rise to difficult boundary issues and mean that the faw
would need regular updating, ali of which leads to uncertainty.

A key challenge will be how to caiculate user-created value and agree how to atiribute
revenue to user participation. Although mechanical rules would help provide
consistency and certainty for taxpayers, we think it would be very challenging to write
a set of rules broad enough to deal with the various business models and other issues
invelved. Apportionment on a “just and reasonable” basis would provide less certainty,
but may be more practicable, though wouid aiso involve a significant administrative
burden.

Draft legislation should include a clear definition of user location which considers each
of the issues raised in the consultation.

Regarding the safe harbor, the consultation's statement that 80% would be the
minimum level of in-scope profits being taxed does not appear to meet the
government's aim to "not place disproporticnate burdens on those with low margins”.

We believe a review clause is essential, particularly in light of the evolving internationat
tax framework focused on this specific issue,
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General comments

The Committee is primarily focused on commenting on the process by which tax policy is
implemented, and ensuring tax law is enacted in a clear, consistent manner and in a way which
offers certainty to both tax authorities and tax payers. We would therefore not normally
comment on macro-policy matters, and the rights and wrongs of introducing a particular form
of tax.

However, we consider that four very important preliminary issues arise in the context of the
proposed digital services tax (DST):

A. Unilateral vs. muitilateral action
B. Lawfulness under the TFEU
C. State aid
D. Compatibility with the UK's tax treaty network
We comment on these below, before answering the specific consultation questions.
A. Unllateral vs. multilateral action

We note that the government’s uitimate cbjective is to address the challenges outlined in the
consultation paper through reform of the international corporate tax framework. It is widely
acknowledged that cocrdinated international solutions are needed to rectify any defects in
tax legisiation applying to digital businesses. That's because the businesses who will be
impacted by DST are typically both multinational by design but also abie to align their
financial models in a way which is more flexible than businesses which rely more heavily on
tangible assets. At the very least, we would therefore recommend incorporating the recent
OECD proposals on taxation of the digital economy into the UK consulitation process,
including the proposals there which aim to recognise the value created by a business's
activity or participation in user/market jurisdictions.

In light of this context, we think that careful consideration should be given as to whether the
UK should take unilateral action in this area, even as an Interim solution. We note that this
proposal also comes at a time of extensive wider reform affecting the taxation of digital
businesses including: the diverted profits tax, changes to the royalty withholding tax regime
and the subsequent offshore receipts proposal, OECD model treaty changes, and updated
transfer pricing guidance. In addition, DST could be interpreted as intending to act as a
temporary market access levy for certain types of digital businesses that sell products and
services to UK consumers but require limited UK physical infrastructure, which may have
significant ramifications for the UK. We are concerned that, in this context, unilateral action
might affect competitiveness, raise comparatively little tax revenue, and cause distortions and
compliance issues for businesses.

B. Lawfulness under TFEU

We nofe that the EU Council legal service has reportedly issued an opinion that the
Commission's proposed digital services tax woutd be uniawful, as it is nof an indirect tax within
Articlte 113 TFEU. Under Article 113, there are three categories of faxes that can be
harmonised among EU member states: turnover faxes, excise duties, and other forms of
indirect faxation. The EU proposal did not fit specifically into any of these categories and,
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according to the Council legal service, the only other possibility would be to introduce such a
tax pursuant to Articie 115 TFEU, which provides the legal basis for direct tax measures
necessary for the functioning of the internal market. This technical uncertainty continues and
is in addition {o the various political differences that exist between EU member states on this
subject, and Brexit notwithstanding, there is a clear need for digital economy taxation to
achieve long term consistency within the EU (as the UK will no doubt continue to have
important trading synergies with the EU).

C. State aid

We are concerned that the DST as currently contemplated could give rise to EU State Aid
concerns, and the working assumption must be that the UK will be required to maintain a
similar State Aid regime as part of any Brexit arrangements. For a national measure to be
classified as State Aid within the meaning of Article 107{1) TFEU, the measure must (i) confer
an economic advantage on companies which is not received under normal market conditions;
(i} the advantage must be selective; (iii) granted by the State or through State resources; and
(iv) be liable to distort competition and affect trade between Member States. The main question
that typically arises in tax cases is the existence of selectivity.

In order to determine whether the measure is selective, it is necessary first to identify the
‘reference framework”, that is, the group of entities which the measure aim at targeting.
Second, it must be determined whether there is derogation from that reference frame. Third,
if there is a derogation, it must verified whether that derogation may be justified by the nature
and logic of the national tax system. Based on the Commission’s decision-making practice so
far, this is typically only the case if the amount of the tax is somehow paid to the authorities in
a different context.

First, in the case of DST, the reference framework is likely to be the group of companies active
in the provision of a social media platform, search engines and online marketplaces. Second,
the derogation in the case of DST would be those companies engaged in such activities, but
not meeting the thresholds {of £500 millicn in global annual revenues and more than £25
million in the UK). Third, the assumption is that this derogation cannot be justified given that it
is unfikely that the beneficiaries are paying an amount corresponding to the tax in a different
context. The result of this classic analysis is that DST involves State aid.

However, HMRC will be aware that the Court of Justice has recent decisions in the World Duty
Free Case C-20/15 of 21 December 2016 and Anged Case C-233/16 of 26 April 2018, where
the Court did not rely on the reference framework system to determine selectivity, but rather
based its analysis on an "effects-based approach”. While the starting point of this analysis is
also the scope of the law and whether the law treats companies in the same situation
differently, in practice, the result is mostly the same. This would also be the case for DST.
Further, in both Court cases, the Court analysed the justification by the nature and logic of the
national tax system in light of the objective of the national law itself. This represents a change
from the Commission's historical practice. Essentially, the Court considered whether the tax
thresholds (such as those applicable in DST) may be justified in light of the objective of the
law.

Applied to DST, the thresholds would have to be assessed in light of the objective of DST,
which is described as taxing user participation value. Accordingly, if it can be proven that it is
only above those thresholds that there is user participation value, the thresholds (i.e., the
derogation} may be justifiable. in this regard, it could also be considered whether it may be
argued that the objective of DST is to eliminate abuse or tax avoidance which is more likely
when the revenues hit higher levels. This does not appear, however, to be explicit in the policy
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justification outlined in the consuitation. We would suggest that careful consideration is given
to the State Aid implications of DST.

D. Compatibility with the UK’s tax treaty network

Based on the statements made in the consultation, it appears (and we therefore assume) that
DST is not intended to be an online sales tax or a broad tax on digital businesses, and that the
DST is a tax on revenue rather than profits. The consultation maintains that such tax is not
discriminatory, and is also not a tax on income, for double tax treaty purposes, The Committee
would maintain that it is not clear that this is the case, and we would further note that it could
be argued that DST cannof be distinguished from, for example, taxes on royalties and technical
services fees. In the interests of certainty, we would recommend careful consideration of the
tax treaty position and any related aspects.

Responses to specific questions

We have set out below the specific questions asked in the consuitation, together with our
response.

Question 1

Do you agree the proposed appreach of defining scope by reference to business
activities is preferable to alternative approaches?

Response

1.1 One limitation with focusing solely on three identifled business models (social media
platforms, search engines and oniine market places) is that it is stagnant and therefore
time limited. Given that the business models identified in the consultation evolve at a
fast pace (and have evolved numerous times over the past 10 years alone and are
likely to evolve again in the next ten years), it may be advisabte to consider "delinking”
the DST from any particular business model and to focus on business activities (e.g.
user participation} — or more accurately, business activities that generate value
creation. Otherwise, the DST may need to be updated if (and almost inevitably when)
further digital businesses are identified as being appropriately taxed under the DST.
This would inevitably lead to uncertainty.

1.2  Asaiso noted in our general comments, by defining the scope of DST by reference to
only social media platforms, search engines and online market place companies, there
is also a concern that HMRC is providing an advantage to certain companies and on a
selective basis. The question then is whether this could potentially distort completion
and frade causing a state aid issue.

1.3 There are a number of business activities that could be used as a reference point for
defining the scope of a digital services tax. The UK Government has chosen to focus
on user participation (explored further below). However, for completeness, alternative
value creation characteristics are set out below:

s Cross-jurisdictional scale without mass. The digitalisation of businesses has
allowed sectors to locate various stages of their production processes across
different jurisdictions, whilst accessing a greater number of customers across the
world. Digitalisation has also facllitated the growth of highly digitalised enterprises
that are heavily involved in the economic life of a jurisdiction without any significant
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1.4

1.5

1.6

physical presence. This is referred to as “scale without mass”. This aspect of digital
businesses is not mirrored by traditional businesses.

» Significant reliance on intangible assets. Digitalised businesses are typicaily
characterised by significant investment in intangibles, especially intellectual
property ("IP") assets (either owned directly or leased). The intense use of IP
assets, such as software and algorithms supperting crucial functions (such as
platforms and websites} is central to the business needs of these digitalised
businesses. Notably, whilst this aspect can be highly relevant to the value creation
of digitalised businesses, this factor is not exclusive or unique to digitalised
businesses. There is already a separate intangible tax regime in the UK and
perhaps this could be amended or added to by considering and targeting the 1P
structures that are typically adopted by highly digitalised businesses. Many such
structures have already been targeted, and it may be that time should be given for
these changes to take effect.

+ The importance of data. Data and its collection, storage and analysis are reguiar
facets of many highly digitalised businesses. Data can be coliected generally or in
a way that is linked with specific users or customers. The later approach can
increase the value of the data analysis.

e User participation. This characteristic is illuminated through the case of social
networks, where, without user-generated content, user social networks andfor data
provided by users, the enterprise would have little to no value. User participation
can be divided into active and passive user participation. Digitalised businesses
can involve either or both. However, the degree to which user participation is active
or passive does not correlate in any way with the digitalisation of an enterprise. For
example, cloud computing can be considered a highly digitalised business that
involves limited user participation. One drawback to user participation is that value
is not always created by the end users of online services for digitalised businesses.
User participation can create value where there is a prolonged period of active
participation by users (often in exchange for free services), the existence of excess
returns and a large number of users.

It is clear that the UK Government perceives that digital businesses derive the most
value creation from user participation and it is generally agreed and understocd that
social media piatforms, search engines and online market place companies rely heavily
on data provided from users. in that respect, if HMRC continues with the propoesal fo
tax revenues of specific digital business models (namely social media platforms,
search engines and online market places), we agree that user participation can provide
a basis for taxation — provided that user participation is correctly defined.

A key chalienge of the proposed approach will be how to actually calculate the user-
created value and agree how to attribute profits to user participation. The attribution of
revenues to user participation could be small once divided between all jurisdictions
where users participate.

If a "business activities” hased approach is adopted, there is a question of whether all
revenues derived from that business activity should be in scope. Some revenues (such
as delivery fees in the context of an online marketplace) are not closely connected to
user value participation and arguably should be out of scope. It may also be that if a
business generates a majority of its income from non-digital activities, it should be
outside of the scope of the DST regardiess of the thresholds contemplated. This could
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be done by combining a "business activities” approach with the “defined revenue
streams” approach outlined at paragraph 3.4 of the consultation.

1.7  Finally, we think the wider potential ramifications of adopting a user participation
approach should be considered before taking action. A key question is whether there
is any reason to believe that users only meaningfully or actively contribute to value
creation in the context of certain digital platforms (social media platforms, search
engines and online market places as identified by HMRC). If the user participation
concept were adopted into international tax norms, it is unlikely to be limited only to
digital businesses or to the business models highlighted in the proposed DST.

1.8 For example, consider data collected from medical clinical trials, which is coliected from
patients and used to perfect the relevant drug (which is then manufactured and soid).
The data collected in those medical trials is absolutely essential to a pharmaceutical
company. Medical data is vital to the performance of pharmaceulical businesses and
arguably critical to the success or failure of the business. The data is private and
biometlric in nature, providing health information (rather than, say, consumer
information) and the value often created from the collection of such data is continuously
monetised.

Question 2

Do you have any observations on the proposed features used to describe the business
activities in scope of the DST?

Response

2.1 In order to properly describe particular business models, it is important to understand
what companies do and what they can do. This information is not always in the public
domain and so it is difficult to fully comment on the descriptions in the proposal. We do
however make some general comments below,

2.2 It is not clear whether all features used to describe business activities must be present
or whether these identified elements can coexist in a business alongside other core
elements which do not fall neatly within the identified aspects or proposed features of
the targeted businesses. It is also not clear whether the descriptions are intended to
“include but not be limited to” the descriptions or whether the list is definitive,

2.3 Whilst the proposed features may refiect the identified current structure of the three
targeted business models, the reality as to the pace of change and the evolving nature
of many highly digitalised businesses means that the proposed features, whilst
currently relevant, may not continue to be relevant aspects of these businesses. They
may become less prominent or even redundant features in the future.

Question 3

Do you think the approach to scope negates the need for a list of exemptions from the
DST?

Response

3.1 If there are certain characteristics that should clearily be exempt then these should be
incorporated into the legislation. We consider that if the measure is to be targeted
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