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# # 5986014234 : MAJOR LAWS
KEYWORD: Prenatal disability diagnosis, Remedies, Fetus’ Status, Fetus’ rights
Watcharee lampiboonwattana: Legal Problem on Child en ventre sa mere’s Remedies:
The Study of Wrongful Life and Wrongful Birth. Advisor: Assoc. Prof. Angkanawadee
Pinkaew, Ph.D.

This thesis focusses primarily on the study of a legal problem relating to legal remedies
for prenatal birth defect misdiagnosis. False negative prenatal disability diagnosis happens when
a physician wrongly dianosis a disable-body foetus as able-body fetus; however, the truth
contradicts the diagnosis after birth. The thesis has demonstrated the analysis and comparisons
of the status and the guarantee of fetal rights to prosecute according to tort law, and the
implimentation of tort laws both for the disable babies and for the lawful parents. To deeply
study and profoundly research, the thorough comparative study on judicial decisions regarding
sentences and verdicts of French, German and English judges was required so as to approach
the ultimate  damages remedies  for  babies  with physical disabilities.

The study has shown that the fetus' status exists as a part of its biological mother.
Despite such fact, according to the Section 15 paragraph 2 of the Civil and Commercial Code,
the fetus on its own maintains the guaranteed rights to prosecute. It is unfortunate that this
section only grant the rights to prosecute, not implement the tort law for this case. As a result,
the physical disabilities of the born defective fetuses have never been duly compensated. On
the other hand, as for the case of legal parents, it is possible to implement the tort law.

The study has also found that France has compensate the misdiagnosed babies with
compensations funded by National Solidarity Funds. It is noticeable that the system of No Fault
Compensation has been applied in this funds. | hereby propose that this compensation

fund should be adopted and applied in Thailand as well.

Field of Study: Laws Student's Signature .......ccceceeeeeeveenanee
Academic Year: 2020 Advisor's Signature ...
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> Perruche, Cass. Ass. Plén., 17 November 2000, D. 2001, 332 1gazidenvand Wsngwii 58,

2c Manaouil, M. Gignon, and O. Jade, "10 Years of Controversy Twists and Turns in the Perruche Wrongful
Life Claim: Compensation for Children Born with a Disability in France," Medicine and Law 31(2012): p. 666.

*> Bundesgerichtshof (Sixth Civil Senate) BGHZ 86, 240, JZ 1983, 447 siwazidunvesnd Wsaguih 87.

* McKay v. Essex Area Health Authority [1982] QB 1166; [1982] 2 All ER 771; [1982] 2 WLR 890 Swazidun
voeAd TWsnguin 111.

* Oxford Academic, "Preimplantation and Prenatal Diagnosis, Wrongful Birth and Wrongful Life: A Global

View of Bioethical and Legal Controversies," [Online] Accessed: 9 Decamber 2018. Available from:

https://academic.oup.com/humupd/article/23/3/338/2979213

* srwaziBundfimnumaginndl 9042/2560 Tsaguth 139.
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* Loi veil du 17 Janvier 1975
Article 162-1 La femme enceinte qui ne veut pas poursuivre une grossesse peut demander a un
médecin Uinterruption de sa grossesse. Cette interruption ne peut étre pratiquée qu’avant la fin de la douzieme
semaine de grossesse.
Loi n° 2001-558 du 4 Juillet 2001
Article 11 L'article L. 2213-1 du méme code est ainsi rédigé :
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Art. L. 2213-1. - L'interruption volontaire d'une grossesse peut, a toute époque, étre pratiquée si deux
médecins membres d'une équipe pluridisciplinaire attestent, aprés que cette équipe a rendu son avis consultatif,
soit que la poursuite de la grossesse met en péril grave la santé de la femme, soit qu'il existe une forte probabilite
que l'enfant a naitre soit atteint d'une affection d'une particuliére gravité reconnue comme incurable au moment
du diagnostic.

%’ German Criminal Code Section 218a Exception to liability fir abortion
(1) The offence under section 218 shall not be deemed fulfilled if
1. the pregnant woman requests the termination of the pregnancy and demonstrates to the
physician by certificate pursuant to section 219(2) 2" sentence that she obtained counselling at least three days
before the operation;
2. the termination of the pregnancy is performed by a physician; and
3. not more than twelve weeks have elapsed since conception.

(2) The termination of pregnancy performed by a physician with the consent of the pregnant woman
shall not be unlawful if, considering the present and future living conditions of the pregnant woman and if the
danger cannot reasonably be averted in another way from her point of view.

(4) The pregnant woman shall not be liable under section 218 if the termination of pregnancy was
performed by a physician after counselling (section 219) and not more than twenty-two weeks have elapsed since
conception. The court may order a discharge under section 218 if the pregnant woman was in exceptional distress
at the time of the operation.

* |nternational Planned Parenthood Federation European Network, "Abortion Legistation in Europe.”

" Abortion Act 1967 Section 1 Medical termination of pregnancy

1. Subject to the provision of this section, a person shall not be guilty of an offence under the law
relating to abortion when a pregnancy is terminated by a registered medical practitioner if two registered medical
practitioners are of the opinion, formed in good faith-

(a) that the pregnancy has not exceeded its twenty-fourth week and that the continuance of the
pregnancy would involve risk, greater than if the pregnancy were terminated, of injury to the physical or mental
health of the pregnant woman or any existing children of her family; or

(b) that the termination is necessary to prevent grave permanent injury to the physical or mental health

of the pregnant woman; or
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(c) that the continuance of the pregnancy would involve risk to the life of the pregnant woman, greater
than if the pregnancy were terminated; or
(d) that there is a substantial risk that if the child were born it would suffer from such physical or mental
abnormalities as to be seriously handicapped.
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* French Civil Code Article 311-4

No action is admissible as to the parentage of child who was not born viable.
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“° Philippe Malaurie and Laurent Aynes, Droit Civil Les Personnes, Les Incapacites (France: Editions CUJAS,
1992), p. 17.

* Cours de droit.net, "Le Statut Juridique De L'embryon Et Du Foetus," [Online] Accessed: 14 June 2018.

Available from: http://www.cours-de-droit.net/le-statut-juridique-de-l-embryon-et-du-foetus-a127427654

8 Fannu12f Yuwfa, AesuengmeunswazmBgdivneyaaa (namnaviuas: dnfiniiaaey, 2560),

9 23.

¥ Cours de droit.net, "Le Statut Juridigue De ['embryon Et Du Foetus."

* Senenad Tuui, dedunengrunsuwnsuazmdladisayaag, wi 23.
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*la Disseration, "Statut De L'enfant a Naitre," [Online] Accessed: 11 August 2018. Available from:
https://www.ladissertation.com/Politique-et-International/Droit/Statut-de-l'enfant-%C3%A0-na%C3%AE tre-
314589.html

32 Malaurie, P. and L. Aynes, Droit Civil Les Personnes, Les Incapacites, p. 18.

> Philippe Charlier et al., "When Does the Fetus Become a Person? A French Retrospective Study and
Review of the Literature of Ritual Related to Medical Interruptions of Pregnancies, in-Utero Fetal Death, and Late
Miscarriages," Anthropology 1, 2 (2013): 5.

> Senmnad Tuui, deSuengruneuwnsuazdludiisayang, wi 26.

> Saufefy, win 26.
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Cassation Alagnininwinsaliluseisuinaunsensdelavydfladyafngmune The

Law of 4 March 2002 %38 Loi Anti-Perruche Iag Article 1% Taduaiatian

[ Ag7)

*® French Civil Code Article 725
In order to inherit, one must exist at the time of the opening of the succession or, having been
conceived, be born viable.
A person whose absence is presumed under Article 112 may inherit.
*" French Civil Code Article 906
To be capable of receiving inter vivos, one need only to be conceived at the time of gift.
To be capable of receiving by will. One need only to be conceived at the time of the death of the
testator.
However, the gift or will may only take effect if the child is born viable.
*® Ketevan Tsintsadze, "Development of Tort Liability for Injury to the Unborn," European Scientific Journal

11(November 2014): 151.

* Perruche, Cass. Ass. Plén., 17 November 2000, D. 2001, 332 swazidenvesnd [Usaguii 58.
% The Patients’ Rights and Quality of Care Act Article 1

Nobody can claim to have been harmed simply by being born.
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1 Burgerliches Gesetzbuch Section 1923 Capacity to inherit

(1) Only a person who is alive at the time of the devolution of an inheritance may be an heir.

(2) A person who is not yet alive at the time of the devolution of an inheritance, but has already been
conceived, is deemed to have born before the devolution of an inheritance.

1 Burgerliches Gesetzbuch Section 844 Third-party compensation claims in the case of death

(2) If the person killed, at the time of the injury, stood in a relationship to a third party on the basis
of which he was obliged or might become obliged by operation of law to provide maintenance
for that person and if the third party has as a result of the death been deprived of his right to
maintenance, then the person liable in damages must give the third party damages by payment
of an annuity to the extent that the person killed would have been obliged to provide
maintenance for the presumed duration of his life; the provision of section 843 (2) to (4) apply
with the necessary modifications. Liability in damages also arises where the third party at the time
of injury had been conceives but not yet born

19 BGHZ 55, 176 VIII. Civil Senate (VIll ZR 61/69)
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153 Foster, N. G. and S. Sule, German Legal System and Law, p. 375.

1 Burgerliches Gesetzbuch Section 823 Liability in damages

(1) A person who, intentionally or negligently, unlawfully injures the life, body, health, freedom,
property or another right of another person is liable to make compensation to the other party for

the damage arising from this.
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Youngs, R., English, French & German Comparative Law, p. 363.

160 European Research Network on Quality Management in Health Care, "The Legal Status of Clinical

Practice Guidelines."

L ibid.

162 AWMF Online Das Partal der wissenschaftlichen Medizin, "Labordiagnostik Schwangerschaftsrelevanter

Virusinfektionen."
12 Burgerliches Gesetzbuch Section 276 para 2

A person acts negligently if he does not have regard to the care necessary in human affairs.
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1% Gerald Spindler and Oliver Rieckers, Tort Law in German (Netherlands: Kluwer Law International, 2011),

p. 55.
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lbid., p.367.

168 European Research Network on Quality Management in Health Care, "The Legal Status of Clinical

Practice Guidelines."

7 AWMF Online Das Partal der wissenschaftlichen Medizin, "Labordiagnostik Schwangerschaftsrelevanter

Virusinfektionen."

168 Spindler, G. and O. Rieckers, Tort Law in German, p. 39.
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' Ibid., p 40.

1o Youngs, R., English, French & German Comparative Law, p. 372.

" bid., p 372.

" Ibid., p 372.

3 Cees van Dam, European Tort Law (Great Britain: Oxford University Press, 2013), p. 177.



75

174

nszviaziliasieunsuevatlandaudsdin'™ ddandlaflesdnasmungmanednuuzaziiia

SenTeslvdasvaldiUasan Aldanenisnmsunnd uasdasenseddninasvaldandeniey
madalafiAntutunsselandidesnmuinmsededin Ssmadldfinnulfsuasi
aaaldandevenisdalaliunlaniauussaianguinswnseasut 1051 823 laerals
Tivgnainanudemeonisinladananlaildanuidnesuaiinluie duanudeniose

awndle wazuiinsselavdegldldeglumnnsaiflidumalildldsuaidemendsla

[
=

YanANUTITARIasdusaguRvuandlanndsdin L’

Lune i
Tandnnlasnauduthenisdala lnglanddindngiunenisunndauansinnisantatudu

Y a < a 1 Ya Y o Yo a a I
wnlitAnn1suInldunadnlasg eguuse malafinnwlaiiasvaldademenisdalawn
Tand lnglimguainanudemeilandlasuldldamnuidnmill uanudemesesude
Land waglanAdndngiumanisunmdunans wiviadvnlandlalggideme ninnuduius

Auiidemelaensawafazldldsunmswaldandens

31nfognRNEesAR TR uLanslTLAuI AaanNuaIsITUSY

wosuileeausuinlunsaliinanudernenetldenielagnsouananssnuAeanINInLa

Y
L ¥

ogsquusililtensunirmddnunfidemelnedendadmnuduiusiug i demelnenss ma

a

aniuanssasgeesuinlidnduligidemelaedenlasunsvaldandemeniadala

- ANNULEYNNYARENSRE19NIIRE19TlA LUIINIDYVDIAIAFNN Y

a a '

[ av v v Y1 1 ~ O v ) a a
anssusgeasuilinnmdnliin dvgegilaegrnilsiuazaondudnsianuin (Absolute

a

. J & [ aa d’/ 1 1% [ 2176 = [ [ av v
tht) AN L‘Uuawﬁwmmmsmmmanamﬂumﬂulm GTNFT’]Gﬂ%WUﬁ’]ﬁ’ﬁiUiiLEJEﬁilUl@

a

AAuansedraunisegalaludnuasiiduanssuisatunsndau ™ laun nauselowii

178

wiuauludnwaeMdunsndduy awﬁiumiwmuavmLuuﬁim} (Right to an established

7% RGZ 133, 270 VI. Civil Senate = JZ 1929, 914 (VI 149/31)

5 BHGZ 56, 163 VI. Civil Senate (VI ZR 78/70) Schockschaden-decision = NJW 1971, 1883 = VersZ 1971,

905, 1140.

e Spindler, G. and O. Rieckers, Tort Law in German, p. 39.
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76

9 182

and functioning business)!’® av&n5'® &n5Uns®! 1ATeemnuen1sA®? 1Wudy wazseunla

veeANUANATesEnSeg1anilsegdlalvisiuid@nsdiuyana ' laun nsluveidsaiesh

Ao’ @nsluyadnninuetesAnsgsia (Personality of business)’® @nslunnaense

sUNN' (g

(%
Y

NIULIITNANIENUAINNTNTEYINVRINNGRNa 1 A T19s vz e duaw
deomesiasninie awly wazdndegrmiseddlafniu wiazieiuanudemeniungmune
AnwaurazinlenollonNanIENUININNITNIZYINVBINNEFINANTANUFUN LS UNISNTEYI

YDILNNE Y
(5) ANUFUNUSTEIINN1TNTEIMWaLKE (Causation)

ANUFUNUSTENININISATLLAZNG AD NNSNANTUIINANULASNE N ARTUT

1187

Auduusiun1snIevivenseyimseld’® Tnganuduiusseninnisnseyiuasnaiula

wuswwarnuAnduaesie InedisusnysduminmsnsgyhvesdnssineliAnanudems
wislil dawdndrenilajsrunmidteulalathiiaziodumelunisngmuune (Legal cause)'®

WWIAUARLIN FiB NITNIITUIAILAUTUSITNINNIINTLIUAL AN LN W)

A P~ a (Y I . 1 A [ a 1
LQ@UI%Vﬁ@WQHQﬂ?W@JLV]']ﬂULL‘Vi\‘]LVG! (Equwalence theory) Na173A8 L UUNITNANTUIIINNG

° o o & = ' Y a = = 1189 = °
ﬂingGU@\‘1aﬂ531/”LUULQ@UVLGUVUQIUﬂ']iﬂ'EJELViLﬂ@ﬂ'J']ZJLaEJV']EJWi@vLQJ FIUINNIINITNIVBY

v o & A & A Y a = v o 1 Y v a Y o v
leﬂiz‘mL‘lJ‘LJN’eJuvLGlJ‘l/imVlﬂ’efWLﬂmﬂ’J’mLEIEJ‘MWEJ Hﬂig‘vnEJ@N"USG]@QTUNG‘IWQEJJL?{EJV']EJIWEJLLN9]@\1

179

Ioid., p 342.
180 Spindler, G. and O. Rieckers, Tort Law in German, p. 39.
Ioid., p 39.

lbid., p 39.

181
182

183 Foster, N. G. and S. Sule, German Legal System and Law, p. 434.
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(1) A person who is liable in damages must restore the position that would exist if the circumstance
obliging him to pay damages had not occurred.

(2) Where damages are payable for injury to a person or damage to a thing, the oblige may demand
the required monetary amount in lieu of restoration. When a thing is damaged, the monetary amount required
under sentence 1 only includes value-added tax if and to the extent it is actually incurred.

7 Basil Markesinis et al., Comparative for Personal Injury in English, German and lItaly Law (New York:

Cambridge University Press, 2011), p. 22.

%8 Mathias Reimann and Joachim Zekoll, Introduction to German lLaw (Netherlands: Kluwer Law

International, 2005), p. 222.
" Ibid., p 22.

20 Markesinis, B. et al., Comparative for Personal Injury in English, German and Italy Law, p. 62.
o Burgerliches Gesetzbuch Section 251 Damages in money without the specification of a period time
(1) To the extent that restoration is not possible or is not sufficient to compensate the obligee, the
person liable in damages must compensate the obligee in money.
(2) The person liable in damages may compensate the obligee in money if restoration is only possible
with disproportionate expenses. Expenses incurred as a result of the curative treatment of an injured animal are

not disproportionate merely because the significantly exceed the value of the animal.
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02 Burgerliches Gesetzbuch Section 842 Extent of liability in damages when a person is injured

Liability to compensate for damage resulting from a tort directed against the person extends to the
disadvantages the tort produces for the livelihood or advancement of the injured person.
03 Burgerliches Gesetzbuch Section 253 Intangible damage
(1) Money may be demanded in compensation for any damage that is not pecuniary loss only in the
case stipulated by law.
(2) If damages are to be paid for an injury to body, health, freedom or sexual self-determination,

reasonable compensation in money may also be demanded for any damage that is not pecuniary loss.
204

Youngs, R., English, French & German Comparative Law, p. 495.
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28 Basil Markesinis et al., Compensation for Personal Injury in English, German and ltalian Law (United

Kingdom: Cambridge University Press, 2005), p. 23.
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Dam, C. v., European Tort Law, p. 177.
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2% Adrain Whitfield, "Common Law Duties to Unborn Children," Medical Law Review 28(1993): p. 30.

> The Law Commission (No.60) Report on Injuries to Unborn Child, p. 13.

“ 1bid. p. 1.

1 £ Stone, "The Unborn Child and the Law of Tort," The Cambrian Lae Review 55(1978): 58.

8 Joan McHale and Marie Fox, Health Care Law (London: Sweet & Maxwell Limited, 2007), p. 967.
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Brazier & Cave, Medical Patients & the Law (Great Britain: Antony Rowe Ltd., 2007), p. 293.
*® Congenital Disabilities (Civil Liability) Act 1967 Section 1
(1) If a child is born disable as the result of such an occurrence before its birth as is mentioned in

subsection (2) below, and a person (other than the child’s own mother) is under this section answerable to the
child in respect of the occurrence, the child’s disabilities are to be regarded as damage resulting from the wrongful
act of that person and actionable accordingly at the suit of the child.
(2) An occurrence to which this section applies is one which
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