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# # 6085956734 : MAJOR LAWS

KEYWORD: CONSTITUTIONAL COMPLAINT, CONSTITUTIONAL COURT
Jinjuta Panichwong : THE RIGHT OF AN INDIVIDUAL TO FILE A CONSTITUTIONAL COMPLAINT WHEN
HIS RIGHTS AND LIBERTIES ARE VIOLATED ACCORDING TO SECTION 213 OF THE CONSTITUTION OF
THE KINGDOM OF THAILAND (B.E. 2560). Advisor: Assoc. Prof. MANIT JUMPA, Ph.D.

The purpose of this thesis aims at studying the concepts, the principles, the procedures, and the
systems of the right of an individual to file a constitutional complaint due to the violation of his or her rights
and liberties according to the Constitution of the Kingdom of Thailand (B.E. 2560), section 213, and the Organic
Act on Procedures of the Constitutional Court B.E. 2561. The matter of study is compared to the states which
the principle of the constitutional complaint has been developed in advancing to Thailand, i.e. the Federal
Republic of Germany, the Kingdom of Spain, and the Republic of Korea. The results of such a comparative
studies will be applied to analyze, interpret, and inquire into the appropriate guidance and model regarding
the right of an individual to file a constitutional complaint due to the violation of his or her rights and liberties
in Thailand.

The result of the study is that the right of an individual to file a constitutional complaint due to
the violation of his or her rights and liberties according to the Constitution of the Kingdom of Thailand (B.E.
2560) differs from those states to which the principle of the constitutional complaint has been developed in
advancing. This difference causes such a provision to problem of ambiguousness and problem regarding the
capability of protecting the rights and liberties of an individual.

Consequently, this thesis suggests amending the Constitution of the Kingdom of Thailand (B.E.
2560), sectioning 213, as well as the Organic Act on Procedures of the Constitutional Court B.E. 2561 in order
to implement the right of an individual to file a constitutional complaint due to the violation of his or her
rights and liberties according to the Constitution of the Kingdom of Thailand (B.E. 2560), section 213, to be
enforced accurately in practice. This will also achieve the spirit of the Constitution which intends to recognize,

guard, and protect the rights and liberties of the Thai people precisely and more inclusively.

Field of Study: Laws Student's Signature .......ccccoeveeveveencee

Academic Year: 2020 Advisor's Signature ..........cceeveveeenns
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13! Constitutional Court Act of the Republic of Korea (2011); Article 68

“(1) Any person whose fundamental rights guaranteed by the Constitution is infringed
due to exercise or non-exercise of the governmental power, excluding judgment of the courts,
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That if any remedial process is provided by other statutes, no one may request adjudication on a

constitutional complaint without having exhausted all such processes.

2 The Constitutional Court of Korea, “Decision 96Hun-Mal72, December 24,1997,”
[Online] Accessed 30 January 2021. Available from: http://search.ccourt.go.kr/xmlFile/0/010
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2006): pp. 112-113.
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Constitutional Court's history" [Online] Accessed 29 January 2021. Available from: https://www.
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Constitutional Court's history" [Online] Accessed 29 January 2021. Available from: https://www.
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%% Basic Law for the Federal Republic of Germany (1949): Article 19 (4)

“Should any person’s right be violated by public authority, he may have recourse to
the courts. If no other jurisdiction has been established, recourse shall be to the ordinary courts.

The second sentence of paragraph (2) of Article 10 shall not be affected by this paragraph.”

#T dinaumasgs sy, nguaneiugiuaniusais1susgwasui Basic Law for the

Federal Republic of Germany, %t 30.
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"(1) The Federal Constitutional Court Shall rule:

4a. on constitutional complaints, which may be filed by any person alleging that one
of his basic rights or one of his rights under paragraph (4) of Article 20 or under Article 33, 38, 101,
103 or 104 has been infringed by public authority."
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12 Act on the Federal Constitutional Court (1951): Article 90

"(1) Any person claiming a violation of one of his or her fundamental rights or one of his
or her rights under Article 20(4), Articles 33, 38, 101, 103 and 104 of the Basic Law by public

authority may lodge a constitutional complaint with the Federal Constitutional Court.

(2) If legal recourse to other courts exists, the constitutional complaint may only be
lodged after all remedies have been exhausted. However, the Federal Constitutional Court may
decide on a constitutional complaint lodged before all remedies were exhausted if the
complaint is of general relevance or if prior recourse to other courts would cause the

complainant severe and unavoidable disadvantage.
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(3) The right to lodge a constitutional complaint with a Land constitutional court

pursuant to the provisions of the Land constitution shall remain unaffected."
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%2 Act on the Federal Constitutional Court (1951): Article 90

“(1) Any person claiming a violation of one of his or her fundamental rights or one of
his or her rights under Article 20(4), Articles 33, 38, 101, 103 and 104 of the Basic Law by public

authority may lodge a constitutional complaint with the Federal Constitutional Court”
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#> M. Lutfi Chakim, “A Comparative Perspective on Constitutional Complaint:

Discussing Models, Procedures, and Decisions”, Constitutional Review, p. 106

#% Act on the Federal Constitutional Court (1951): Article 23 (1)

%% Act on the Federal Constitutional Court (1951): Article 93
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%6 Act on the Federal Constitutional Court (1951): Article 92
“TAct on the Federal Constitutional Court (1951): Article 90 (2)

“If lecal recourse to other courts exists, the constitutional complaint may only be
lodged after all remedies have been exhausted. However, the Federal Constitutional Court may
decide on a constitutional complaint lodged before all remedies were exhausted if the
complaint is of general relevance or if prior recourse to other courts would cause the
complainant severe and unavoidable disadvantage.”

298

R. Jaeger and Dr. S. Brof3, The relations between the Constitutional Courts and the

other national courts, including the interference in this area of the action of the European courts,

p. 5.
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"R, Jaeger and S. Brof, The relations between the Constitutional Courts and the other

national courts, including the interference in this area of the action of the European courts, p. 2.
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% Gerhard Dannemann, "Constitutional Complaints : The European Perspective,"

The International and Comparative Law Quarterly, p. 149.
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%% Act on the Federal Constitutional Court (1951): Article 93

'(1) The constitutional complaint shall be lodged and reasons stated within one month.
The period shall begin to run upon service or informal notification of the complete decision fif,
pursuant to the relevant procedural provisions, the decision is to be served or notified ex officio.
In other cases, the period shall begin to run upon pronouncement of the decision or, if
pronouncement is not required, on it being otherwise communicated to the complainant; if the

complainant is not issued with a copy of the complete decision, the period referred to in the
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first sentence shall be suspended by the complainant requesting a copy of the complete
decision either in writing or by making a statement recorded at the Court Registry. The suspension
shall continue until the court has issued the complainant with the complete decision or until it

has been served ex officio or by a party to the proceedings.

(2) If complainants were unable to comply with this time limit through no fault of their
own, they shall, upon application, be granted reinstatement into their former procedural position.
The application shall be filed within two weeks of the removal of the cause for their non-
compliance. Reasons for the request shall be stated either in the application itself or during the
proceedings and their factual basis substantiated by prima facie evidence. The omitted legal act
shall be carried out within this period; complainants who do so may be granted reinstatement
without a formal request. Applications made later than one year after the expiry of the time
period shall be inadmissible. Fault on the part of the complainant's authorised representative

shall be deemed equal to fault on the part of the complainant.

(3) If the constitutional complaint challenges a law or another sovereign act againt
which legal recourse is not possible, the constitutional complaint may only be lodged within one

year of the law entering into force or of the sovereign act being issued... "
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% Act on the Federal Constitutional Court (1951): Article 34
"(1) Proceedings before the Federal Constitutional Court shall be free of charge.

(2) The Federal Constitutional Court may charge a fee of up to EUR 2,600 if the lodging
of a constitutional complaints or of a complaint pursuant to article 41 (2) of the Basic Law or the
application for a preliminary injunction (§ 32) constitutes an abuse of rights."

*" The Federal Constitutional Court of Germany, "How to Lodge a Constitutional
Complaint”, [Online] Accessed 22 May 2021. Available from: https://www.bundesverfassun
gsgericht.de/EN/Homepasge/ zielgruppeneinstieg/Merkblatt/Merkblatt.html

308

Gerhard Dannemann, "Constitutional Complaints : The European Perspective,"

The International and Comparative Law Quarterly, p. 145.

*% Basic Law for the Federal Republic of Germany (1949) Article 93 (1) (4a) waz Act on

the Federal Constitutional Court (1951) Article 90
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*! Tribunal Constitutional Court of Spain, “History of the Constitutional Court,” [Online]

Accessed 29 January 2021. Available from: https://www.tribunalconstitucional.es/en/tribunal/
historia/Paginas/Tribunal-Constitucional-de-Espania.aspx

%2 |gnacio Borrajo Iniesta, Limits of fact, Law and remedies : Myths and realities of

constitutional review of judicial decisions constitutional court of Spain experience, (Strasbourg:

European Commission for Democracy Through Law, 2015), p. 3.

* fiya s9RTinEneY, "N1IRTINERUANNTOUMESTITTYYTeN NIl AasTeTIHYNY

R I sUHUANvesSganluUssinaaUY", 213a03masyosTiL, vt 14.

*** Tribunal Constitutional Court of Spain, “History of the Constitutional Court,” [Online]

Accessed 8 June 2020. Available from: https://www.tribunalconstitucional.es/en/tribunal/histo

ria/Paginas/default.aspx
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% Constitution of the Kingdom of Spain (1978): Article 161

“(1) The Constitutional Court has jurisdiction over the whole Spanish territory and is

competent to hear:

a) Appeals against the alleged unconstitutionality of laws and regulations having the
force of an law. A declaration of unconstitutionality of a legal provision having the force of law,
interpreted by jurisprudence, shall also affect the latter, although the overturned sentence or

sentences shall not lose their status of res judicata.

b) individual appeals for protection (recursos de amparo) against violation of the rights
and liberties contained in Article 53.2 of the Constitution, in the circumstances and manner to be

laid down by law;

o) conflicts of jurisdiction between the State and the Autonomous Communities or

amongst the Autonomous Communities themselves;

d) other matters assigned to it by the Constitution or by organic laws.”

o

T Yyyns wasnunna, “A1asgsssuyguazafszessuyglussvunguungailu”, 213813

v o

DRr1ans AMINe188sITUAENS, UN 36, aUUN 4, (F1NAY 2550), TN 518.
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A.A. 1979 WA51 41 NaIfe
§35TTuYQUNIsIveIUITNTAIY A.A. 1978 11T 53 (1) uag (2
Al

(1) AnSuaztasamnsusesilununaf 2 veausswi (WIRs1 14 D9U1ns1 38)

(%
o Y

Wniurisnuessgriun lnsdiiludsenislesgandeumsnluaiszdidyvesdnsuag

s

*% " Tribunal Constitutional Court of Spain, “History of the Constitutional Court,”

[Online] Accessed 8 June 2020. Available from: https://www.tribunalconstitucional.es/en/tribunal
/historia/Paginas/default.aspx

*? M. Lutfi Chakim, “A Comparative Perspective on Constitutional Complaint: Discussing

Models, Procedures, and Decisions”, Constitutional Review, p. 99

9 Constitution of the Kingdom of Spain (1978); Article 53

"1. The rights and liberties recognised in Chapter Two of the present Title are binding
for all public authorities. The exercise of such rights and liberties, which shall be protected in
accordance with the provisions of Article 161, 1a), may be regulated only by law which shall, in

any case, respect their essential content.

2. Any citizen may assert his or her claim to the protect the liberties and rights
recognised in Article 14 and in Section 1 of Chapter Two, by means of a preferential and
summary procedure in the ordinary courts and, when appropriate, by submitting an individual
appeal for protection («ecurso de amparo) to the Constitutional Court. This latter procedure shall

be applicable to conscientious objection as recognised in Article 30. ..."
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A.f. 1979 11A51 413%Aual

! 39130 Ferziud, 1891uMTITeITes MIldEnsnmaveyanadgnazlindnivselasamn

o a =

Au$geITIYY 11031 28 lunsAindarfininwidanign, (Nunne: dUnaua1aszsssuyey, 2551),

T

90 120-121.

**2 Organic law on the Constitutional Court of Spain (1979): Article 41

"1. The rights and freedoms recognised in Articles 14 to 29 of the Constitution shall be
secured by Amparo appeal in the circumstances and form laid down by this Law, without
prejudice to the general guardianship thereof entrusted to the law courts. The same protection

shall be accorded to conscientious objection as recognised in Article 30 of the Constitution.

2. The Amparo appeal shall be available, in accordance with the provisions of this Law,
against violations of the rights and freedoms referred to in the previous paragraph resulting from
provisions, legal enactments, omissions or flagrantly illegal actions (via de hecho) by the public
authorities of the State, the Autonomous Communities and other territorial, corporate or

institutional public bodies, as well as by their officials or agents.

3. For the purposes of constitutional protection, no claims may be asserted other than
those designed to restore or preserve the rights or freedoms for which the action has been

brought. "
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** Organic law on the Constitutional Court of Spain (1979): Article 46

"1. The following shall have standing to lodge an Amparo appeal:

a) In the case of Article 42 and 45, the person directly concerned, the Ombudsperson

and the Public Prosecutor Office.

b) In the case of Article 43 and 44, the parties to the corresponding judicial proceeding,

the Ombudsperson and the Public Prosecutor Office.

2. Where the appeal is brought by the Ombudsperson or the Public Prosecutor Office,
the Chamber of the Court with authority to hear the case for constitutional protection shall
inform any potentially damaged persons of whom it has knowledge and shall order publication
of the notice of appeal in the "Official State Gazette" so that other interested parties may appear

in the proceedings. Such publication shall have preferential status."
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(mangmsuSayey sy Unudin wnInedegshatuding, 2544), wi 127

* nsgsvlyadvsynausesssuyyIiuaaigsTsuyguienveandnsau a.a. 1979
UINT1 47 (2)

*® Nino Tsereteli, "Mechanism of individual Complaints - German, Spanish and

Hungarian Constitutional Courts - Comparative Analysis," (Master's thesis Institutions and

Procedures of Constitutional Adjudication Central European University, 2007), p. 11.

9 Organic law on the Constitutional Court of Spain (1979): Article 47

"1. Those benefited by the decision, act or fact that led to the appeal or persons with a
legitimate interest therein may appear in the proceeding for constitutional protection as a

defendant or additional party.

2. The Public Prosecutor Office shall intervene in all protection proceedings in defence

of legality, citizens' rights and the public interest protected by law."
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R I suHUAvesSganluUssinAaUY", 213a73MasEoITILY, Wt 28.

»? Nino Tsereteli, "Mechanism of individual Complaints - German, Spanish and

Hungarian Constitutional Courts - Comparative Analysis," (Master's thesis Institutions and

Procedures of Constitutional Adjudication Central European University, 2007), p. 11.

* Violeta Ruiz Almendral, Brief on the remedy for the protection of individual rights

before the Spanish Constitutional Court (recurso de amparo), (Strasbourg: European Commission

for Democracy Through Law, 2015), pp. 4-5.
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AlEAnSEuATRmMNIN19SEeTTHYY I AR duASaamNUsamasTs TN

q
musUkuunimnual?® lngnses1vdydAusenausssssuygyI1nieAIasgssTuyey

7
935

WNS1YDIUNAINTALUY A.A. 1979 15T 4977 ANUALA

% fundand vsuntum, s1enuidesed nshidnsussnsuilesmasysssuyy nidlavilindng

S WeNSEEITIYEY, i 278

** wygsrydyaAusenouigeTsuyy e AIasEeTTuy Wit I TaUY A.A. 1979
11951 41

¢ Violeta Ruiz Almendral, Brief on the remedy for the protection of individual rights

before the Spanish Constitutional Court (recurso de amparo), p. 6.

**" Organic law on the Constitutional Court of Spain (1979): Article 49

“1. Amparo appeals shall be initiated by an application setting out clearly and
concisely the circumstances on which they are based, mentioning the constitutional provisions
that are deemed to have been violated and giving details of the protection sought with a view to
preserving or restoring the allegedly violated right or freedom. In any case, the application shall

justify the special constitutional significance of the appeal.
2. The application shall be accompanied by:

a) The document mandating the representative of the applicant;
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b) Where appropriate, a copy, notification or certificate of the decision that

terminated the judicial or administrative proceedings.

3. The application shall also be accompanied by as many authenticated copies thereof
as there were parties to the previous proceedings, as well as, when appropriate, a copy for the

Public Prosecutor Office

4. If any of the requirement of the proceeding paragraphs are breached, the Secretary
of Justice shall inform the person concerned within ten days, with the warning that, if the defect

is not rectified, the appeal shall be rejected.”

** u39idn AeRviuf, 1891uN153985es nsldavsvetyanadgnazilindnsvsaiasninay

o

Fo33uuaN1951 28 TunsdiffAmiinnuisigawss, nin 129.
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**” Tribunal constitutional court, “Amparo (Appeal for constitutional protection of

fundamental rights),”  [Online] Accessed 11  June 2020. Available from:
https://www.tribunalconstitucional.es/en/tribunal/Composicion-Organizacion/competencias/

Paginas/04-Recurso-de-amparo.aspx

0 M. Lutfi Chakim, “A Comparative Perspective on Constitutional Complaint: Discussing

Models, Procedures, and Decisions”, Constitutional Review, p. 110.

* wsgsrudyaAusenousgeTsuyy e Aas eTTuYywiT It M dnTaU A.A. 1979

URs 42

*? negs1vUnaiusenousesssuuyIiiea1assTTNYyLieveundnsay a.a. 1979

U1Ks 43

** negsvlnaiusyneusysssuyyIieaasgsssuyguianveandnsau a.a. 1979

U1e31 44
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*** Organic Law on the Constitutional Court of Spain (1979): Article 95

"1. Constitutional Court proceedings shall be free of charge.

3. The Court may impose a fine of between 600 and 3,000 euros on any party who
brings an action of unconstitutionality or appeal for protection under circumstances of
recklessness or abuse of rights."

%5 Organic Law on the Constitutional Court of Spain (1979): Article 41

2. The Amparo appeal shall be available, in accordance with the provisions of this Law,
against violations of the rights and freedoms referred to in the previous paragraph resulting from
provisions, legal enactments, omissions or flagrantly illegal actions (via de hecho) by the public
authorities of the State, the Autonomous Communities and other territorial, corporate or

institutional public bodies, as well as by their officials or agents."
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** Tribunal constitutional court, “Amparo (Appeal for constitutional protection of

fundamental rights),” [Online] Accessed 11 June 2020. Available from: https://www.
tribunalconstitucional.es/en/tribunal/Composicion-Organizacion/competencias/Paginas/04-Recu

rso-de-amparo.aspx
% Organic Law on the Constitutional Court of Spain (1979): Article 42

“Decisions or enactments without the force of law taken by the Spanish Parliament or
any of its organs or by the legislative Assemblies of the Autonomous Communities or their
organs, which violate rights and freedoms protected by the Constitution, may be the subject of
legal action within a period of three months following the time when they were final and

conclusive, in accordance with the rules of procedure of the Houses or the Assemblies.”
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%% Organic Law on the Constitutional Court of Spain (1979): Article 43 (1)

"1. The above-mentioned violations of rights and freedoms resulting from provisions,
legal enactments, omissions or flagrantly illegal actions by the Government, its authorities, or its
officials or by the executive bodies of the Autonomous Communities or their authorities , officials
or agents, may provide grounds for an Amparo appeal when the relevant judicial remedy has

been exhausted

o

*? Yyyns wasnunna, “A1a3gsssuyguazafsssssuuglussvunguuieailu”, 213813

PRrans unINea8sISUAIENS, TN 530.

*"% Organic Law on the Constitutional Court of Spain (1979): Article 44 (1)

“1. Violations of constitutionally protected rights and freedoms that are the immediate
and direct result of an act or omission by a judicial body may give grounds for such an appeal

provided that the following conditions are met:

a) Al the remedies envisaged by the procedural rules must be exhausted for the

specific case within judicial channel.
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b) That the violation of the right or freedom is immediately and directly attributable
to an act or omission by the judicial body regardless of the circumstances that led to the
proceeding in which it occurred, which shall in no circumstances be adjudicated by the

Constitutional Court;

) The violation of the constitutional right must be formally reported, if there was an

opportunity, as soon as, once known, would have room for it. ”

o

! Yyyns wasnunna, “A1a3gessuyguazafszsssuuylussuunguuiealu”, 213813

PRAEnS UMINYNaUSITUAERS, YN 531.

72 Saafeniu, T 532.
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(1) Adeamndniesgsssuyalsiinieulvegrmisedndla auuins 41 fs
11951 49

(2) Afeanndniefgsssuyndananilinsdifeaduaniuaziaiaim

guaafemmndsonaszsssuynla

> Organic Law on the Constitutional Court of Spain (1979): Article 50

“1. The Amparo appeal is submitted to a decision of admissibility. The Section, by
unanimous vote, shall agree the admission of the appeal in whole or in part by non-reasoned

order, only where the following requirements concur:
a) The application fulfils the requirements set on the Articles 41 to 46 and 49.

b) That the case in appeal justifies a decision about the content by the
Constitutional Court because of its special constitutional significance, which shall be seen in
terms of its relevance for the interpretation and application of the Constitution, or for the

effectiveness thereof, and for determining the content or scope of fundamental rights.

2. When the admissibility, even if majority was obtained, does not reach unanimity, the

Section shall transfer the decision to the Chamber for its judgement.

3. Non-reasoned orders of rejection, taken by the Sections or the Chambers, shall
specify the requirements’ breach and shall be notified to the appellant and the Public
Prosecutor Office. These non-reasoned orders can be appealed only by the Public Prosecutor
Office within the term of three days. This appeal shall be settled by a reasoned order, which

cannot be contested...”

M u33idn Awmwiuf, :1891un15398Ees nsldansvetyanadnazilindnsviaiasninay

o

3333031 28 Tunsdifisimnwisianud, i 129.
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ANATDY NTRUNEsNTIANANATBIMARSEMNYN95TET TN (BnA1Teq)

> Constitutional of the Kingdom of Spain (1978); Article 164

"1. The judgement of the Constitutional Court shall be published in the Official State
Gazette, with the dissenting opinions, if any. They have the force of res judicata from the day
following their publication, and no appeal may be brought against them. Those declaring the
unconstitutionality of an act or of a statute with the force of an act and all those which are not
limited to the acknowledgement of an individual right, shall be fully binding on all persons. "

>’ Organic Law on the Constitutional Court of Spain (1979): Article 53

“The Chamber, or where appropriate the Section, having examined the case on its

merits, shall deliver one of the following judgements:
a) Granting of protection;

b) Denial of protection.”
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*"" Organic Law on the Constitutional Court of Spain (1979): Article 55

“1. A judgement granting protection shall contain one or more of the following

pronouncements:

a) Declaration of nullity of the decision, act or resolution that impeded the full
exercise of protected rights and freedoms, specifying, where applicable, the scope of its

consequences;

b) Recognition of the public right or freedom in the light of the constitution provision

relating to its substance;

c) Full restoration of the applicant’s right or freedom and adoption, where
appropriate, of measures for its preservation... ”

*® Nino Tsereteli, "Mechanism of individual Complaints - German, Spanish and

Hungarian Constitutional Courts - Comparative Analysis," (Master's thesis Institutions and

Procedures of Constitutional Adjudication Central European University, 2007), pp. 48-49.
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" Constitutional Court of Korea, “History of Constitutional Adjudication,” [Online]

Accessed 15 January 2021. Available from: http://english.ccourt.go.kr/cckhome/eng/introduction
/history/historyOfConsAdju.do;jsessionid=TuJ1ZRdambgMT3L421UsRL6 7GUzIPg91C6BZDKVUbUg7

CudbgdHEu6cilBrylhSe.cowas_serviet enginel0
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%% National Museum of Korean Contemporary History, “The Constitution of the

Republic of Korea,” [Online] Accessed 15 January 2021. Available from: https://www.
much.go.kr/en/contents.do?fid=03&cid=03_14

! SE5TIUYAUIIANETNSTIN WA (AL, 1987) 117 111
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2 Constitutional Court of Korea, “History of Constitutional Adjudication,” [Online]
Accessed 15 January 2021. Available from: http://english.ccourt.go.kr/cckhome/eng/introduction/
history/historyOfConsAdju.do;jsessionid=Tul1ZRdambgMT3L421UsRL67GUzIPq91C6BZDKVUbUg7C

udbgdHEu6cilBrylhSe.cowas_servlet enginel0
** Constitution of the Republic of Korea (1987): Article 10

“All citizens shall be assured of human dignity and worth and have the right to pursue
happiness. It is the duty of State to confirm and guarantee the fundamental and inviolable
human rights of individuals.”

% Constitution of the Republic of Korea (1987): Article 111

“(1) The Constitutional Court shall have jurisdiction over the following matters:
5. Constitutional complaint as prescribed by Act.”

* The Constitutional Court of Korea, Thirty vears of the Constitutional Court of Korea,

(Seoul: Constitutional Court of Korea, 2018), p. 65.
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% Constitutional Court Act of the Republic of Korea (2011); Article 68

“(1) Any person whose fundamental rights guaranteed by the Constitution is infringed
due to exercise or non-exercise of the governmental power, excluding judgment of the courts,
may request adjudication on a constitutional complaint with the Constitutional Court: Provided,
That if any remedial process is provided by other statutes, no one may request adjudication on a

constitutional complaint without having exhausted all such processes.

(2) If the motion made under Article 41 (1) for adjudication on the constitutionality of
statutes is denied, the party may request adjudication on a constitutional complaint with the
Constitutional Court. In this case, the party shall be precluded from filing a motion again to
request adjudication on the constitutionality of statutes for the same ground in the proceedings

of the original case.”

*" Constitutional Court Act of the Republic of Korea (2011): Article 41

"(1) If the constitutionality of a statute is precondition of the judgment of a case, the
ordinary court which takes charge of the case (including the military court; hereinafter the same
shall apply) shall request adjudication on the constitutionality of the statute to the Constitutional

Court, ex officio or by its decision upon a motion of a party."



208

(%
Y

A1asgessuyglunsdldendn Maligaiulienvtudsesgiieveliiiansanninuveunie

[

FETTUYAVRINYMINEFIEmgHaRsIiulunsEUIuNIRAsanARLeEN

<

WoNasaun Uy AU19A U 1152 UUN13509NNIN195T55 UL VRY

assusginmaenadunld 2 suuuu®® fie

[

JULUUKSA N155899nIN195T5 550 n LS Uy afRdnnieaasgoTsuyey it

[ ¥
=

o = ° 1y o ! A a awv a'
aﬂﬁﬂimigmma A.A. 2011 WIms1 68 (1) ﬂW‘LAﬂIMUﬂﬂaNﬂﬂmﬂasLM@ﬂVIﬁﬁuuwugmmmw

Y

o./

U504l luseTuLNINNINTEY VT BIALIUNITNTE sy unislderunass dalal

(%
Y

sufsrfinnnuvesmadu e1aduffeandnisigessuynsemaigsssuyald eilnsld

L (%

andiemndniasgsssuyyaznseyinliseilegfemndniesgsssuyaluiivunisdy

AV) 9 <9 v v

MuNgMIeNIBeIeavTvemulianta wardininguiansiewndniesysssuys Ae

<

Y a9 Yo o a 41' Y ' v ¢ s ' v
inuilihaininwvesmadunduinguiinisseannd lunsdiionanadlaindunis
Foannin1esgsssuunyivelvin1asyss suuni8eie1dnsvenu (Constitutional complaints

as a remedy of rights)*®

Y wa |

3‘1.]LL‘UU°I/]3'P]\‘1 ﬂ'ﬁ’iEN‘Vlﬂ“UVlNi%ﬁiill‘LliUW]lliﬁ‘UiUiU@?W@’Jﬁlﬁ’lﬁiﬁﬁiimum WIN

T o

a15150uSENUA A.A. 2011 1857 68 (2) Amusliyaraddudfesiemaiily ievel

'
=

MAtY 9 dern3eerarasEsTsHYyeIlaReANYaUME ST TTIYYeIN I ld TRy

s (%

LARG uim1atuNaUENAI5eY yaRandinaatuisaldansseamndnieigsssuugysenia

9 <9 Y

v

sgossuynylalaense lunsdienanaidldindunisemndniedysssuygy ol
ANASEETTUUYATIVAOUANYOUMIFETTUUYVRINYMNIE (Constitutional complaints as
constitutional review of statutes)*”® lnani3¥aanndniesgessuyaluguuuuiidugluuy

ﬁuaqmﬁamﬂsﬁmq%’gﬁﬁui&@,ﬁl,mﬂmﬂ,ﬂmﬂmiiawﬂsumqsaﬁﬁuumaqﬂﬁummu q 7l

B Lee Jinsung, “Constitutional Complaint System, the Korea Experience and

Comparative Studies,” Global Constitutionalism and Multi-layered Protection of Human Rights, p.

43,
* 1bid., p. 43.

* bid., pp. 43-44.
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%92 The Constitutional Court of Korea, “Decision 96Hun - Mal72, December 24,1997,”

[Online] Accessed 30 January 2021. Available from: http://search.ccourt.go.kr/xmlFile/0/0104

00/88/pdf/e96m172_1.pdf
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% M. Lutfi Chakim, “A Comparative Perspective on Constitutional Complaint: Discussing

Models, Procedures, and Decisions”, Constitutional Review, p. 127.
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% Constitution of the Republic of Korea (1897): Article 37

"(1) Freedoms and rights of citizens shall not be neglected on the grounds that they are

not enumerated in the Constitution”
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*" AACC Secretariat for Research and Development, Jurisdictions and Organization of

AACC Members, (Seoul: AACC Secretariat for Research and Development, 2018), p. 116.
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AACC Secretariat for Research and Development, Jurisdictions and Organization of

AACC Members, p. 116
92 Constitutional Court Act of the Republic of Korea (2011): Article 71

"(1) The written request for adjudication on constitutional complaint under Article 68 (1)

shall include the following matters:
1. Information on the complainant and his or her counsel,
2. Infringed rights;

3. Exercise or non-exercise of governmental power by which the infringement of the

right is caused;
4. Reasons for the request; and

5. Other necessary matters."
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"% Constitutional Court Act of the Republic of Korea (2011): Article 71

"(2) Article 43 shall apply mutatis mutandis to matters to be stated in the written
request for adjudication on a constitutional complaint under Article 68 (2). In this case,

"information on the complainant and his or her counsel

1 S0yl RN SEITTIYUMIENSITUSTINME A.A. 2011 1IATT 71 (2) Usgnauung

43

% Constitutional Court Act of the Republic of Korea (2011): Article 39 (Res Judicata)

“The Constitutional Court shall not adjudicate again on the same case on which a prior

adjudication has already been made”
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% The Constitutional Court of Korea, Thirty years of the Constitutional Court of Korea,

p.121
7 Constitutional Court Act the Republic of Korea (2011) Article 25 (3)

"In any proceeding where a private person is a party, such person shall not request
adjudication or pursue the proceeding unless he or she is represented by a counsel who is an
attorney: Provided, That this shall not apply where such person is as an attorney."

% Constitutional Court Act of the Republic of Korea (2011): Article 70

"(1) If a person who intends to request adjudication on a constitutional complaint has
no financial resources to appoint an attorney as his or her counsel, he or she may move the
Constitutional Court to appoint a court-appointed counsel. In this case, time limit for requesting
adjudication on a complaint as prescribed in Articles 69 shall run from the date on which such

motion is filed.

(2) When the Constitutional Court deems it necessary for the public interest, it may

appoint a court-appointed counsel notwithstanding paragraph (1)

(3) The Constitutional Court shall, upon receiving a motion under paragraph (1) or in the
case of paragraph (2), appoint a court-appointed counsel from among attorneys as prescribed by

the Constitutional Court Rules: Provided, That it need not appoint a court-appointed counsel in
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cases where the said request for adjudication is obviously unlawful or groundless or deemed to

be abuse of rights.

(4) When the Constitutional Court makes a decision not to appoint a court-appointed
counsel, it shall notify the movant without delay. In this case, the period from the day the
motion was made to the day the notification is served shall not be counted in the period for

filing a complaint as prescribed in Article 69.

(5) A court-appointed counsel who has been appointed under paragraph (3) shall
submit a written request for adjudication stating the matters as referred to in Article 71 to the

Constitutional Court, within 60 days from the date of his or her appointment.”
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107 Jongcheol Kim, "Some Problem with the Korea Constitutional Adjudication System”,

Journal of Korea Law 1, 2 (2001): p. 30.

0 Lee Jinsung, "Constitutional Complaint System the Korean Experiences and

Comparative Studies". Global Constitutionalism and Multi-layered Protection of Human Rights, p.

46.
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"' AACC Secretariat for Research and Development, Jurisdictions and Organization of

AACC Members, p. 116.

12 Constitutional Court Act of the Republic of Korea (2011): Article 69

(1) The adjudication on a constitutional complaint under Article 68 (1) shall be
requested within 90 days after the existence of the cause is known, and within one year after the
cause occurs: Provided, That adjudication on a constitutional complaint which is requested after
exhausting remedial processes provided by other statutes shall be requested within 30 days after
the final decision in the processed is notified."

% Constitutional Court Act of the Republic of Korea (2011): Article 69
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"(2) The adjudication on a constitutional complaint under Article 68 (2) shall be
requested within 30 days after a denial of a motion to request adjudication on the

constitutionality of the statute is notified."

' Constitutional Court Act of the Republic of Korea (2011): Article 37

"(2) The Constitutional Court may order a person requesting an adjudication on a

constitutional complaint to pay a deposit money as prescribed in the Constitutional Court Rules

(3) The Constitutional Court may order a transfer of all or part of the deposit money to
the National Treasury as prescribed in the Constitutional Court Rules, in any of the following

cases:

1. Where a request for adjudication on constitutional complaint is dismissed without

prejudice; or

2. Where a request for adjudication on constitutional complaint is dismissed with
prejudice, and such request is deemed to be an abuse of a right. "

> The Constitutional Court of the Republic of Korea, “Court Procedures,” [Online]

Accessed 20 January 2021. Available from: http://english.ccourt.go.kr/cckhome/eng/jurisdiction/

courtProcedures/decisio nAndAdjuExpenses.do
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1% Constitutional Court Act of the Republic of Korea (2011): Article 68

“(1) Any person whose fundamental rights guaranteed by the Constitution is infringed
due to exercise or non-exercise of the governmental power, excluding judgment of the courts,
may request adjudication on a constitutional complaint with the Constitutional Court: Provided,
That if any remedial process is provided by other statutes, no one may request adjudication on a

constitutional complaint without having exhausted all such processes.

(2) If the motion made under Article 41 (1) for adjudication on the constitutionality of
statutes is denied, the party may request adjudication on a constitutional complaint with the
Constitutional Court. In this case, the party shall be precluded from filing a motion again to
request adjudication on the constitutionality of statutes for the same ground in the proceedings
of the original case.”

" Jongcheol Kim, "Some Problem with the Korea Constitutional Adjudication System",

Journal of Korea Law, p. 31
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% Lee Jinsung, “Constitutional Complaint System, the Korea Experience and

Comparative Studies,” Global Constitutionalism and Multi-layered Protection of Human Rights,

p. 46.

¥ Constitution of the Republic of Korea (1987): Article 107 (2)

"The Supreme Court shall have the power to make a final review of the
constitutionality or legality of administrative decrees, regulations or actions, when their

constitutionality or legality is at issue in a trial."
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% The Constitutional Court of Korea, The First ten years of the Korean Constitutional

Court, (Seoul: Constitutional Court of Korea, 2001), p. 78
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Z Lee Jinsung, “Constitutional Complaint System, the Korea Experience and

Comparative Studies,” Global Constitutionalism and Multi-layered Protection of Human Rights,

pp. 48-49.
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*#* Constitutional Court Act of the Republic of Korea (2011): Article 72

"(1) The President of the Constitutional Court may establish the Panels each of which
consists of three Justices in the Constitutional Court and have the Panels conduct a prior review

of a constitutional complaint.
(2) Deleted.

(3) In any of the following cases, the Panel shall dismiss a constitutional complaint

without prejudice in a unanimous decision:

1. Where the adjudication on a constitutional complaint is requested, without having
exhausted all the remedial processed provided by other statues, or against the judgment of an

ordinary court;

2. Where the adjudication on a constitutional complaint is requested after expiration

of the time limit prescribed in Article 69;

3. Where the adjudication on a constitutional complaint is requested without a

counsel under Article 25; or

4. Where the request for adjudication on a constitutional complaint is unlawful and

the unlawfulness can not be corrected.

(4) Where a Panel can not reach a unanimous decision of dismissal without prejudice
referred to in paragraph (3), it shall transfer the constitutional complaint to the Full Bench by a
decision. When a dismissal without prejudice is not decided within 30 days after filing a
constitutional complaint, it shall be deemed that a decision to transfer to the Full Bench

(hereinafter referred to as "decision to transfer to the Full Bench") is made
(5) Article 28, 31, 32 and 35 shall apply mutatis to the review by the Panels.

(6) Matters necessary for the composition and operation of the Panels shall be

provided by the Constitutional Court Rules."
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% AACC Secretariat for Research and Development, Jurisdictions and Organization of

AACC Members, p. 116.

%6 The Constitutional Court of Korea, Thirty Years of the Constitutional Court of

Korea.he Constitutional Court of Korea, Thirty years of the Constitutional Court of Korea, p. 122
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