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# # 6280153334 : MAJOR LAWS

KEYWORD: self-protection from damasges
Perawat Paibulsiri : Legal problems on self-protection from damages due
to buildings and other structures in Thai Civil and Commercial Code.

Advisor: Prof. SANANKORN SOTTHIBANDHU, Dr.Jur.

The scope of Civil and Commercial Code Section 435 is still unclear as
there is neither a provision about an injury from trees or bamboos, who is
responsible to take necessary measures for avoiding danger nor a due process of

law in case of violating this section.

By studying German law, Swiss law, and English law along with Thai law,
the word “other structures” in Section 435 does not include trees and bamboos
and cannot be analogized to Section 1347 as the most nearly applicable law. The
one, who is responsible for damages caused by buildings or other structures, has

to take necessary measures; otherwise, a threatened person can sue him/her.

| suggest that there should be an amendment of Section 435 by including
an injury from trees or bamboos and specify the one who is responsible to take
necessary measures as in German Civil Code (BGB) and Swiss Code of Obligations
to clarify its scope and while there is no amendment, Section 435 should be
interpreted that it includes an injury from trees and bamboos to provide justice for

the society.

Field of Study:  Laws Student's Signature ........ccccovevieniennce.

Academic Year: 2020 Advisor's Signature .........cccevvvernne.
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8 German Civil Code (BGB) Section 908 Imminent collapse of building

If a plot of land is subject to the risk that it is damaged as the result of the collapse of a
building or of another structure that is connected to a neighboring plot of land, or of the breaking
away of parts of damage occurring under section 836 (1) or sections 837 and 838 that this person
takes the precaution necessary to ward off the danger.
fiun: https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.htm #p3717 AududleTud 28

LW 2564
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8 German Civil Code (BGB) Section 836 Liability of the owner of a plot of land

(1) If a human being is killed or if the body or the health of a human being is injured or a
thing is damaged by the collapse of a building or any other structure attached to a plot of land
or by parts of the building or structure breaking off, then the possessor of the plot of land is
liable to make compensation to the injured person for damage resulting from this, to the extent
that the collapse or severing is a consequence of defective construction or inadequate upkeep.
Liability in damages does not apply if the possessor has observed reasonable care for the
purpose of avoiding danger.

(2) A previous possessor of the plot of land is responsible for the damage if the collapse
or breaking off occurs within one year after he vacated possession, unless during his period of
possession he exercised reasonable care or a later possessor would have been able to avoid the
danger by observing this care.

(3) The possessor within the meaning of these provisions is the owner-occupier.
fiun: https://www.gesetze-im-internet.de/englisch _bgb/englisch_bgb.htm #p3717 AududleTud 28
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# German Civil Code (BGB) Section 837 Liability of building possessor

If anyone, in exercise of a right, possesses a building or another structure on the plot of
land of another person, then the responsibility specified in section 836 applies to him instead of
the possessor of the plot of land.
fan: https://www.gesetze-im-internet.de/englisch_bgb/englisch _bgb.htm #p3717 AududleTud 28
WHWEU 2564
# German Civil Code (BGB) Section 838 Liability of the person with a duty of maintenance
of a building

A person who assumes the maintenance of a building or of a structure attached to a
plot of land for the possessor or has to maintain the building or the other structure by virtue of a
right of use to which he is entitled is responsible in the same way as the possessor for the
damage caused by the collapse or the breaking off of parts of the building.
fian: https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p3717 dududlotudi 28
WHWEU 2564
% Swiss Code of Obligations Article 59

1. A person who is at risk of suffering damage due to a building or structure belonging to

another may insist that the owner take the necessary steps to avert the danger.

2. Orders given by the police for the protection of persons and property are unaffected.

fis: https://www.fedlex.admin.ch/eli/cc/27/317 321_377/en duduiilefuil 28 wwneu 2564
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12 German Civil Code (BGB) Section 823 Liability in damages
(1) A person who, intentionally or negligently, unlawfully injures the life, body, health,
freedom, property, or another right of another person is liable to make compensation to the

other party for the damage arising from this.

(2) The same duty is held by a person who commits a breach of a statute that is
intended to protect another person. If, according to the contents of the statute, it may also be
breached without fault, then liability to compensation only exists in the case of fault.
fis: https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.htm #p3717 Aududlotudl 11
NOWNAU 2564

3 E J. Cohn, Manual of German Law Volume | General Introduction Civil Law (London: The British

Institution of International and Comperative Law, 1968), p. 155.
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' Mathias Reimann and Joachim Zekoll, Introduction to German Law, p. 215.

15> Cees Van Dam, European Tort Law 2" ed. (Oxford: Oxford University Press, 2013), p. 408.
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' German Civil Code (BGB) Section 836 Liability of the owner of a plot of land

(1) If a human being is killed or if the body or the health of a human being is injured or a
thing is damaged by the collapse of a building or any other structure attached to a plot of land
or by parts of the building or structure breaking off, then the possessor of the plot of land is
liable to make compensation to the injured person for damage resulting from this, to the extent
that the collapse or severing is a consequence of defective construction or inadequate upkeep.
Liability in damages does not apply if the possessor has observed reasonable care for the
purpose of avoiding danger.

(2) A previous possessor of the plot of land is responsible for the damage if the collapse
or breaking off occurs within one year after he vacated possession, unless during his period of
possession he exercised reasonable care or a later possessor would have been able to avoid the
danger by observing this care.

(3) The possessor within the meaning of these provisions is the owner-occupier.
fiun: https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.htm #p3717 Fududlouil 11

nOEAIAU 2564
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'" Gerald Spindler and Oliver Rieckers, Tort Law in Germany, p. 84.

"% Ibid, p. 84.
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' German Civil Code (BGB) Section 837 Liability of building possessor

If anyone, in exercise of a right, possesses a building or another structure on the plot of
land of another person, then the responsibility specified in section 836 applies to him instead of
the possessor of the plot of land.
fan: https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p3717 dududlouil 11
NOWNIAU 2564
% German Civil Code (BGB) Section 838 Liability of the person with a duty of maintenance
of a building

A person who assumes the maintenance of a building or of a structure attached to a
plot of land for the possessor or has to maintain the building or the other structure by virtue of a
right of use to which he is entitled is responsible in the same way as the possessor for the
damage caused by the collapse or the breaking off of parts of the building.
fiun: https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.htm #p3717 Fududlouil 11

nOEAIAU 2564
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32 E.J. Cohn, Manual of German Law Volume | General Introduction Civil Law, p. 204.

> German Civil Code (BGB) Section 908 Imminent collapse of building

If a plot of land is subject to the risk that it is damaged as the result of the collapse of a
building or of another structure that is connected to a neighboring plot of land, or of the breaking
away of parts of the building or of the structure, the owner may require of the person who
would be responsible for the damage occurring under section 836 (1) or sections 837 and 838
that this person takes the precaution necessary to ward off the danger.
fiun: https://www.gesetze-im-interet.de/englisch _bgb/englisch_bgb.html#p3717 Fududlouil 11
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* Hans Albert Wegner, "Protection against disruptive systems and dangerous structural conditions
on neighboring properties according to Section 908 BGB," [Online] Accessed: 30 April 2021.
Available from: https://www.haufe.de/recht/deutsches-anwalt-office-premium/schutz-vor-
stoerenden-anlagen-und-gefaehrlichen-baulichen-3-die-abwehr-gefaehrlicher-baulicher-zustaende-

auf-nachbargrundstuecken-nach-908-bgb idesk PI17574 HI629483.html
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* German Civil Code (BGB) Section 910 Overhang

(1) The owner of a plot of land may cut off and keep roots of a tree or of a bush that
have intruded from a neighboring plot of land. The same applies to projecting branches if the
owner has laid down a reasonable period for the possessor of the neighboring plot of land to
remove them and the removal does not take place within the period.

(2) The owner does not have this right if the roots or the branches do not adversely
affect the use of the plot of land.
fiun: https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.htm #p3717 Fududlouil 11
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% "Trees on neighboring properties," [Online] Accessed: 10 May 2021. Available from:

https://www.haufe.de/recht/deutsches-anwalt-office-premium/zap-22016-baeume-auf-
nachbargrundstuecken-zuendstoff-fue-5-910-bgb idesk PI17574 HI10446950.html

> BGH NJW 2004, 603

*® "BGH Judgment of 28.11.2003 - V ZR 99/03," [Online] Accessed: 10 May 2021. Available from:
https://www.haufe.de/recht/deutsches-anwalt-office-premium/bgh-urteil-vom-28112003-v-zr-
9903 idesk PI17574 HI1099279.html

* Ibid.
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© German Civil Code (BGB) Section 1004 Claim for removal and injunction

If the ownership is interfered with by means other than removal or retention of
possession, the owner may require the disturber to remove the interference. If further
interferences are to be feared, the owner may seek a prohibitory injunction.

The claim is excluded if the owner is obliged to tolerate the interference.
fiun: https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.htm #p3717 Fududlouil 11
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1 Séren A. Croll, "§ 1004 BGB," [Online] Accessed: 10 May 2021. Available from: https://jura-
online.de/lernen/1004-bgb/3123/excursus
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*> German Civil Code (BGB) Section 862 Claim on account of interference with possession

(1) If the possessor is disturbed in his possession by unlawful interference, he may
require the disturber to remove the disturbance. If further disturbances are to be feared, the
possessor may seek a prohibitory injunction.

(2) The claim is excluded if the possessor possesses the property defectively in relation
to the disturber or the predecessor in title of the disturber and the possession was obtained in
the last year before the disturbance.
fisn: https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.htm #p3717 Aududlotud 11
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% juracademy, "Sachenrecht 1 BESITZ UND BESITZSCHUTZ," [Online] Accessed: 11 May 2021.
Available from: https://www.juracademy.de/sachenrechtl/besitz-besitzschutz.html
* German Civil Code (BGB) Section 869 Claims of the indirect possessor

If there is unlawful interference with the possessor’s possession, the indirect possessor
also has the claims set out in sections 861 and 862 above. If the possessor is deprived of
possession, the indirect possessor is entitled to require possession to be restored to the previous
possessor; if the latter cannot or does not wish to retake possession, the indirect possessor may
require that possession is granted to the indirect possessor himself. Under the same condition,
the indirect possessor, in the case set out in section 867, may require that he himself is
permitted to find and remove the thing.
fisn: https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.htm #p3717 Aududlotud 11
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" F. Dessemontet and T. Ansay, Introduction to Swiss Law (The Netherlands: Kluwer Law and

Taxation, 1981), p. 125.
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WU AEENIEAINGNTIE AIUEENI8IINAINLIATOUATI AULEENIEAINER ]

ANUFEMNEINL SIS EUNTORIUgNAT 1908 19DY

*® |bid, p. 127-128.
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* Swiss Code of Obligations Article 58
The owner of a building or any other structure is liable for any damage caused by
defects in its construction or design or by inadequate maintenance.

The owner has a right of recourse against persons liable to him in this regard.
fis: https://www.fedlex.admin.ch/eli/cc/27/317 321 377/en duduiilouil 12 wquanau 2564

* F. Dessemontet and T. Ansay, Introduction to Swiss Law, p. 132.
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°! Swiss Civil Code Article 641
The owner of an object is free to dispose of it as he sees fit within the limits of the law.
The owner has the right to reclaim it from anyone withholding it from him and to
protect it against any unwarranted interference.
fis: https://www.fedlex.admin.ch/eli/cc/24/233 245 233/en Fufuilouil 12 wqwanau 2564

> F. Dessemontet and T. Ansay, Introduction to Swiss Law, p. 132.
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>* Swiss Code of Obligations Article 59

A person who is at risk of suffering damage due to a building or structure belonging to
another may insist that the owner take the necessary steps to avert the danger.

Orders given by the police for the protection of persons and property are unaffected.
fis: https://www.fedlex.admin.ch/eli/cc/27/317 321 377/en duduiilouil 12 wquanau 2564
" F. Dessemontet and T. Ansay, Introduction to Swiss Law, pp. 132-133.




117

3.2.3.2 anwaizad{gnng

WesanunUgadlunins 59 Wundnnguaneneldunisunlesduases

a aa ¥

AULDIINNANMULAINIEND1NATUIUDUIAN FNWULANULFIUNIENND LANAFNTISEN5 D

Yo

v wa e = Aoy 1 a X Ya aa o 1 I3 v
auuntaylRuinsddaduanudemendaldifntuluraslddnsisenies undanudululs

Y

Tazintulunaidulng lnsarudeniesinans nguuneaiatyaalinduanudeniy

A7)

(%
[V

1119710 “lsauseuniedlgnainavesau” faty mﬂm’mLﬁamaﬁﬁmmﬂiﬁaﬁaw%
a 1% = =% = I 1% |y &V o wa
Asgnadsegrsdudeasdemeiduiivessmegiie Aliaunsnihundygatunldls
& = A a & [ v < = A a o !
wonanil Anudeneiifiadulddndudealuanudemeniinainnisiisaunnsesly
2/ ) o (% 1o IS v a o « YU a
n15a$19 sanuuu niensUrseinwldieanemiloudsimvualuisesninusuiinly

ANUFeMeduinInlsaseunsedsUgnasegadululssnangvinevilada 11ns 58

3.2.3.3 Andi5en3aq
Seyanaganinuazldfuanuidemesuinanlsaieuriedagnaing
v033u nguueniaialdimualigduainisnenfeddfifuidveslsadoundo
Awgnasedsnandiiunsesndlaegmiaiovtndatendunsedlifnd unuaunas
16 19 douusudmmdeme Wudu

3.2.3.4 favinianis

Y

unUgyelunsn 59 assausnlanvualisgnataaudt gninding fidesdanis

Uriadadasanudeme laud iWvedsaseuniedgnasnsedaduty Fudwedluni
Y & v a £ d A a Y o
e ludiinssudnslulsusouriefiaUgnasiaiangn

3.2.3.5 JagniIu

a

LLﬁﬁfmmewﬁ/mawlé’ﬁwumL%amwﬂﬂaﬁumammawm
mmLﬁ&lm&Jé’um%LﬁmmﬂimL%auw%a?ﬁﬂqﬂa%ﬁaaEJ"N?iufuaa;jﬁulﬂummw 59 155ALsALY
wa2 8e1915Af untyelAung 59 1sseaeslamuuadosniiueliin nsdeniesdiidives
ﬁauﬁ%ﬁumiﬂmf]mné’fumwaﬁawLﬁmmfﬂ:iﬂL%aw%a?%qﬂaﬂa%ﬁﬂashﬂ'e"i"u”[,u’;ismt,sﬂhi
NILNUA amawaammmmmimLwaﬂﬂﬂaaﬂumawmamamw au lnegWeudladn
wm;f{ fpavardudmindissilifianusidudenihdeulundygfuns 59 wild
nanfe msvrfewelidveslsuSeuvdedsgnaines 1dudidunistindeandunsieias

Y Y

Aedulstiu Ffosusingingiisosefugiaezlfsunmdens egslsfa mstestuiliin

Y



118

Y @ @ d! v d‘ % ¥ Q‘I o (v :’1 d‘ Y a % v
Afuns18 NI unialunt N LI NUINA1519 AINU B LMARAINUADAAAINY USeuna
dgl a = Va a v v dl o v v v = S QI v
nguunendaiadelalnansidmiindsialunisiesvelmiinveddsaseunsedelgnasng
a8199uN1ANelmAnNduns18enn1sntasndunsiedudsls WA La1ntNNaNsItuIL

ag 1 val Yo a I o & Y o ! v I3 A v a
NI%QWQ%I@ITUQ']WNLﬁEJ‘Vm?Jﬂm']@J YU ﬂ'ﬁs@QSU@ﬂ\‘iﬂa']'l'ﬂgmaﬂLUUI‘UL‘W@?’]Nﬂi@\‘iuﬂﬂaﬁi@

o

o ea Y cs' a « N o Y oA g Y}
V]‘J‘WBﬁu%@ﬂﬂﬂum?EJ‘V]EJ’]R]Lﬂmf\ﬂﬂiiflL‘Jam/ii@m‘dqﬂai’masﬂﬂamﬂum 3y

3.2.4 vianngvuneiaslisnainiuussuianguuneunesds 11nsn 687

nMENgaIalANIMUALININNTTRITUNTAlARNTIUNIUNSSUENSlUNAueI LY

' '
va aa a

aneuIn T FeundygAnanuieiiutesiunsdanistagmninanduliignVaydgatu

o

Usgaiangvianaunsea (Swiss Civil Code) 11031 687 audannulunwilnglain®

“LIIYDAUT AN IS AAZA UAY I TaTIndia9a 110 Ty

P2
Y

vsaunauvessulaidelaveannariludusdivesiquaeauliiiuiuegliinnigluna oy

AUAITUA NYIUAWTUAISHIUT T

o
o

W IVONTAUEDUNUFBNTITANAI1Ya9HN 113 11 dan5luneneaiihnain

gulsiiey

unUggifumyidllddsauiunsanguinafeatud”

Y

e saundyatieiuunds filsudnlain untygilusesldsnaily

Y wa

Uszananguaneunaialinannistnaifesivundyaiuing 1347 ludssananguungun

A7)

1

wavndydvesing nanfie unst 687 IluundyaRndvuieAuasedvsvendvesiinu

o

flvignsuniumslauselevdlunfuanifvannis lnengunelaldvsidvesaulvaiunse

1%
o [

o Y A avva a Aa v A ! Y o ! Y]
mﬂﬁqﬂlmﬁiaﬂﬂlﬂ'ﬂﬁﬂaqLGU']QJ’]IUUiL'JNV]@u%@QWU ﬂWEJIWLQSUIGU'JW ﬂ%@]@ﬂﬂﬂ'ﬁ‘U@ﬂﬂa'}'ﬂ‘UﬁN

q

> Swiss Civil Code Article 687

Overhanging branches and roots encroaching beyond the boundary may be severed and
kept by the neighbour if they are damaging his or her property and have not been removed
within a reasonable time following his or her complaint in relation thereto.

If a landowner tolerates branches overhanging cultivated or developed land, he or she is
entitled to the fruit that grows on them.

These provisions do not apply to adjoining parcels of woodland.

fis: httpsy//www.fedlex.admin.ch/eli/cc/24/233 245 233/en dududlotudl 12 nquanau 2564
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TumaurisiiBond enaulmmauny Tnsfiugiuuds erwsuiaileasdaaediguananmgud
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AURA (Fault Theory) WANTAINTURAUIIUTENSALUABINTTAINRAN LY N15NTEIIER
i AusuRalunisnseyiveIyAnadY tazANSURaULTadulugIuveINguueTly

milafsanugaanglunsnsshasiinngluinlavesdnseyin®®

ausuiaiiieazidinnunguinedinguuszneulusmenisnseyiludnumgsing q *
Useni1susn Ae nsaxiindndialy (Trespass) Fawvswandu 3 Useian fe n1sasidne
yara (Trespass to the person) nsazilinfensngdu (Trespass to goods) Lagn1sagiiln
sofiAu (Trespass to land) Fansdinsazifinseynnaannsatiesiedlslaglisududedinig

figaanudemewaglifendunsnssiinlagadlasgretnian

Uszn1sfeun Ae n1snsevilagauUssumauas (Negligence) fatdunisnsyyin
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a a A U ! C% ! = =

aziliandudeudaivney awnsaflasdeslalagnisiigadindaiudenieduiingin

N13ATEY WagAUEEMI8AINaINIINANSHR U N Tun151952Tn 239 (Duty of Care)

> atiud Jumslening, Tassasisiugiunguraneasidie,’ Tu 60 U a3.U58 nwamsng 59U50UNA1Y

\NHRIYIIUNIS, VIt 96.

*"adld Usluw 1.5, nguanedingwiviednuasdygiuarazdin (NJvmumnuas: L5aRunaIssues,

2479), 11 133-135.
%8 Gary Slapper & David Kelly, English Law, 2™ ed. (New York: Routledge Cavendish, 2006), p. 405.

> Raymond Youngs, English, France and German Comparative Law, p. 222.
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AsedaundunisUncdivinainiseusesd Wuldlulannesninaznluluvinindasening

nsvuds Winzilumnuunnsesluduneunisnds ealuafilaeviugininyiwenau (Lord

o

Atkin) la11auwuiussving1ulii uaeaiiviideddrnusedase TadliiAnanudeniefions
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AIALLLAINNIINSEYIMTBIRLIUNSEIINAUYARADY FayARadU (neighbour) TuAitinaneds
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vala ya Yo ° 1 da o
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Aaguigaouiialunnesuasideiy Jazdemnsanaudululinasiinanudene
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o 1% A - ° & a 2 v P’ P o ] a
AzF0dlIATBIRY NI EAMNT I LT URLAEAADIRATUINIST AN TEITR ST TImuUn R

VOIWINIY 9% g

 Ibid., 239-241.
¢! Gary Slapper & David Kelly, English Law, pp. 406-407.
%2 Raymond Youngs, English, France and German Comparative Law, p. 240.

% Bolton v Stone (1951) 1 All ER 1078

% paris v Stepney Borough Council (1951) 1 All ER 42
% Roe v Ministry of Health (1954) 2 All ER 131
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(A) AnudsmeiAsTuduFeaiulsNAzAe LariaudURUSTErINe
ANSNTLYINLALNALNAIIULEY I UU
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UONAINY dnwazdu 9 YIN13NILYIazIAdITINDT N15NBAIIUTIAY A

a151500uU (Public Nuisance) Lagn13noANsIANEYsoLeNYY (Private Nuisance) Aa

3.3.2 ANATURAYRILATOUATEININ Occupiers’ Liability Act 1957

HoNITUINYNUIEBINGBITIANUTURALUAINLFSNI8TUAAIINLIUTOUNTD
daUgnadneegaduudlssiiui uenandazilinazdessulnuuiugIuveauiia (Liability

Based on Fault)®® ua1 gaviiindiananesiuiiaiiiesainnisdilunininungvang (Breach

1 [ o

of statutory duty) 8nUsEN15NUIAIY FINANNITAINAIINTENIT “NaNAIUSURAVDS

£
=

Y 5 . - BS 67 & A o a a v o I = v
HATBUATEY” (Occupiers’ Liability)”” ayiu Wellaudemeiiaiu gidemefetasenly
AAsauATRITuRRluAMIEsElaTIARazIEinINANYTERMEAUED ARfEAIINSIANYAE
LONYU ARNDAIILTIAIQYUARISITUTY NIDDNASENITSURARIUNIZT U RAINSURATDY

;:Jjﬂﬁaumm (Occupiers’ Liability Act 1957 wag Occupiers’ Liability Act 1984) 16 lnensel

va o 1 v

ns3ensosmunse Uy aRnina1 Gdemeaansaisendedlunsalasuanudsneain

v Y

ASlnAulaaae®

3.3.2.1 yaAagAaaTuin®
%13 Occupiers’ Liability Act 1957 ag Occupiers’ Liability Act 19847

yAAAERasUAraANde e NiinuaINN1TIENGY 15aseu iedcgnasnaegiedy

[ o

@esoluluidetazldaan “e1a15a0uin”) Ao AATOUATDY (Occupier) FaA111

Y

1%
1 0

“ARTAUATEY” MUBTY HAIuANAWADIANTANIUN (premises) 1o 9 Taglaidladngiuasdl

66 LY & " VY dy a " alj = al U 6
BDUUR ‘i]‘u‘VlﬁI’e]ﬂ’]ﬂi, IﬂﬁﬁﬁiﬂW‘quUﬂQVIN’]EJa%LlI@, Tu 60 U 95.U36 1nWaNSNE $2USUNANL

nHee1Y519013, Y 107.
" AUAT UWMLASeY, "allnTaNEATEUATEEIAS (MBUIV)," TATBLNIT 65(WuAIAY, 2526): 37.

% Raymond Youngs, English, France and German Comparative Law, p. 258.

S F. Deakin B.S. Markesinis, Tort Law, 4" ed. (Great Britain: Oxford University Press, 1999), pp.
311-313.

wa o

* Wunszsalydingnastuunlumenduiieiiufiumiivhluresinseunsesermsaauiiseynna
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anuiilumf Wheat v Lacon & Co. Ltd.”* &udidaiinasain fidemeuazaseunsaladiinly

Tsawsudsdnasdudves Inednaelavitdyg13ddnnisiuniwiinguanagliuinis
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ANANNINUTDLATBIAN NN TUSIUUSIIUTUANS WaZLIAUSNISRINNADINTINA TUUI LI

FUand FIUSnUTuniautuasdluiniateudetuniely azdesltvulaiotauuenaiAig
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lunsituaes luTuinummaniivesidenmelandannainduladsndtaudsuenssunniiy

deotin didemedsiledidniaeuazdnnissumanSuRalugiuginsounsasm1 Occupiers’

Y

Liability Act 1957 waglinsidulaunaiifamedudulagetu danuuay wagluiy

Anwgraantndesadnsusnatuderilrliivasainaisameswilialivomunannnadsn

1 ¥

Heotin vinuginnyeuis (Lord Denning) loneuuiussving1uliin n1smseunsesens

Y

anunldiivedndnlainuliinazdesddasounsadlaiissnanuifen Walauanalignuna

kY

lunisAruAuguasiA1sanIuuazsuiin mnauldldanussdaseislunisguageuas

Y

neliinndunseungnudoulneseusiengmune (visiton) yaratiuladedndugaseunses

(occupier) Fepsauasaiininlunsisdnse SmuaunITsefuEou N13ATOUATEIBIATS

Y (%
tY Y

anuiludndudeudunisnsaunsese1A1sNIean UNTUNIVLe [WWeakaTio 1u1aluns

1 o w

AILANALADIANTAR TN UT AU andq wazlddidedidnlaviulidinveded

" Wheat v Lacon & Co. Ltd. (1966) AC 552
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Maualidanuisaldainuseinse T untnveanuLedfdoudosSunanotu b ounlasu
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HANTENUIINNITHINGY UATENINEATEUATRINIEAUBIAIUTURALYNLUIRINBIUNT
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3.3.2.2 fundoulngveunaengvug (Visitors)™
Afguvesugou (visitor) HUsingeglu Occupiers’ Liability Act 1957

179151 1(2) Favarnuduniwlnglased’

v
o

“. Jilasumndeidymielasvevymliidunvieldeinisaniuia

lngvauasuazlngysee...”

Occupiers’ Liability Act 1957 lamuuantihiiiiluvesinseuaseii e

o [ 1

Tgmnusednseiiedundeulngveusenguung (iulufmindduveanme) daundeu

a a

MIUAUNUIBYDY Occupiers’ Liability Act 1957 Swmnganusiufsiidnningenfedns
aunguaneliingaseuasesareugnnselinnn wu 1Wminauinse Wi sumngs

winnuguasyuvanstsulae s
v =) I 1% < [ o ! v 1 '/L dy75
Rudeulagveumengmngaiaueneeniludnunizsing o Awieluil

(1) Duyprafidiuiieyseloviunssenisuefasauaset Wy

FregeunguszuvassUlnming q yaralssinniiiedu “dlasuley” (nvitees) wiansdl

(yav vo 9
KAlAsusug R

Y 9

LUNVDIRATOUATOIDIANTANTUTITILATUTITuNIEee UprawaTlfe

(Licensee)

2.5 F. Deakin B.S. Markesinis, Tort Law, pp. 313-316.
3« . of any invitation or permission he gives (or is to be treated as giving) to another to enter or
use the premises...” fisn: https://www.legislation.gov.uk/ukpga/Eliz2/5-6/31/section/1 duduile
Fuil 12 ngunnau 2564

" S F. Deakin B.S. Markesinis, Tort Law, p. 314.

" AUAT wihlasey, "ziinveeyATauATELIANT (MOUIY), 213aN3SEN1S: 10-11.
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(2) Juyaradiirunlagerdegruianuundeydfuins 2(6) wu
WINTNNN59 WIMTNAUNES LIImMTNNe5IaAUlssuIngrunenseenalsiieg1uie
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(3) Wuynaadlddansaudygyrdalilddinisiivuaniinue
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AnsouAsaRDbilnetaudsdn fansnsevinniseidlalueiamsaniuiitng

3.3.2.3 nindinanausagnie’

AATAUATOIAZABITURAIUAUESETIAAINDIATANUN (Premise) Lag
AINURNIBVDIAIIN “D1A1TEa1UN” AUaRluNIRT 1(3) W83 Occupiers’ Liability Act

1957 1A

o

“...U3INIANUgNas TN vz AIegn1ITUas g TOmAauE e s

solufusadum &1un e agaIn1mg...”

<

auudiuldin erasanIufinIueunL 8 ves Occupiers’ Liability Act 1957
flEinaneiinu Tsadou o3 videdugnadefifidnuuregAauuiiaumintu uddd
Amnumneaseunquldsdgnanedifildeginnnsiuidu amnsaindeudeld nasnay
USIANENUNIMALESNS 9 $18 fegdsgnainsegisduiimasinguianduinduennsaniud
AuANLINERInaI Ty Wy teliiiusegs” dedudmiuneaincennns’® Smduns

dmsuginn™ soeud 3o sal weesdu® Anvilaweans® Jula® [Wudu

'8 Philip John Cooke, Law of Tort, 7" ed. (England: Pearson/Longman, 2005), p. 205.
" @@ McLaughlin v. Antrim Electricity Supply Co. (1941)

"8 @f Heaven v. Pender (1883)

" @f Francis v. Cockrell (1870)

8 @3 Duncan v. Cammell Laird (1946) uaza@ Fosbroke-Hobbes v. Airwork Ltd. (1937)
8 @R Haseldine v. Daw & Son Ltd. (1941)

8 @R Wheat v Lacon & Co. Ltd. (1966)
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3.3.2.4 dnrsehelumiinaluTunisldaauszdnseds (Common Duty of
Care)®

11151 2 Wite Occupiers’ Liability Act 1957 lafvuantiiivesgasounses
U U 4 dl

Aa v a Y a Y Ao « Y] ]
‘V]llm@E\ljll']LEJ@‘UI@IEJEU'E]‘UW'J‘(’JﬂJ;]‘WlI']EJIﬂEJLiEJﬂ‘Wu"I‘V]@Qﬂa'n'J'] Wu’]VWnlﬂIUﬂ']sisﬁﬂ'l']@J

5¢3n5E39” (Common Duty of Care) IngunUnygiinns 2 ulaanuduniulnglassi®

“HAseunIaveIMTa NI lulunTsvalnsy TnIuaende
Iungundoulngveoumenguue viuuglaidnisvene 910n unluvaguuwiasmnirnvesy

AayeImIolngnIou

wilialulunislonusednse s vureds wiilunisloniy
sviln sy T maunIniielgundeuausolvainisan uinuingUssasangnsaunseadls
Waidyvseavywlaeeiaende”

aunulaan drseunseternnsanunivindeddaruseinse Tnuaunls

p=] | <

P XY = 'Y v a ¥ = Y A w
delvigundeulinnudasaselunisldernsaniunvesnseuases Faniidenddu
ninfesszdaseiiaudaeadevesundourninulaonien1aniuiieniy uay
ANuUaensfusianindauveiiubou TR852AUAINNTLIATE TR T T UT18NS 6l

% =3 a (Y2 1 (9] = (v % L [ = a [ a
Mudeina3Tely walinagedluseiumeniunislidainusedaseisluafasilindwingin

ANUUsTI AT Wekundeulneveumienguunelasudunseainnisldennis

# S.F. Deakin B.S. Markesinis, Tort Law, pp. 317-320.
8 Occupiers’ Liability Act 1957 Section 2

An occupier of premises owns the same duty, the common duty of care, to all his visitor,
except in so far as he is free to and does extend, restrict, modify, or exclude his duty to any visits
and visitors by agreement or otherwise.

The common duty of care is a duty to take such care as in all the circumstances of the
case is reasonable to see that the visitor will be reasonably safe in using the premises for the
purpose for which he is invited and permitted by the occupier to be there.

i https://www.legislation.gov.uk/ukpga/Eliz2/5-6/31/contents dududlotud 12 W WAIAN 2564

% Cees Van Dam, European Tort Law, p. 417.
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Cabell v Sherborne Hotel (1939)% @magnauindtasduduiaiveelsiusuludninngosdna

Y v v

Tnfuasainusnaniululswsunndiunasnial nsilanddadudidiinlulswsuladu

kY
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&Y

vnuluragiurssihluuinuniiy lnestasiiligedaylilandldeinisaniunlu
Ushanlifiuasainadadlldveianunsainuing1nenindiasilauf daanuntinilulunis

lgmnusednseitluguegaseunsesoinsaniuila

2819157 Occupiers’ Liability Act 1957 §aldmnuantfilunasld

mﬂmzﬁmz’iﬂmaqplimaumawia;:ImL%umwizLmﬂiﬁumimwwé’ww L

U % 1 vV A d‘

(n) nirflunisldnnusyadasyTenedundeumduian (duty to

Y

yala LY 1 1

children) 11151 2(3)(a)® LﬁaqmﬂLﬁﬂLﬁu@mmmumﬂmzﬁmzi’qﬁmfjw;ﬂwmaamﬂ

AT
v =% o & 1% v CY v 1 <3 v a ! a
Qﬂﬁ@ﬂﬂi@ﬂ’ﬂ\‘ﬁ]’]L‘Uum@ﬂ%ﬂ’)’]ﬂﬁ%mﬂi%’lﬂ(ﬂaL®ﬂ1u38®UW€jﬂﬂ’]’]Uﬂ(§]

A v [}

(9) % mamm@au?ﬁuﬂu;ﬁﬁu%w (duty to persons entering in

Y

Yo v al

the exercise of a calling) Aux1m31 2(3)(b)* Tunsdlingranedinguuesit giuinnlasu

Qe

Y

AndenuvuliLAgase uATestaudalinuBe I lueINUR AU BNNIEIRBI3 AN

vV

Bnstesiunaziuliendunseiionnfaulunisiauiu o gaseuasesdsliiintndes

8 Cabell v Sherborne Hotel (1939) 2 KB 534.
87 S F. Deakin B.S. Markesinis, Tort Law, p. 318.
 Occupiers’ Liability Act 1957 Section 2(3)
(a) an occupier must be prepared for children to be less careful than adults
i https://www.legislation.gov.uk/ukpga/Eliz2/5-6/31/contents dududlotudl 12 nOEAIAU 2564
¥ Occupiers’ Liability Act 1957 Section 2(3)
(b) an occupier is entitled to expect that a person exercising his calling will appreciate
and guard against special risks ‘ordinarily to it’

fisn https://www.legislation.gov.uk/ukpga/Eliz2/5-6/31/contents dududleTuil 12 nOEAIAU 2564
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S =) a dy a ! k4 14 a 92
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Inggfud198ase (independent contractors) M14il fATaUATOI@IANAANLAINANUTURATLG
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winldnsragouauigiuinedasyviuaiinluliegrsgndennuizan nialald

ANUsEdinsr TalunaenySu@asenuauaITuaT

3.3.2.5 Jagniiu

o

(n) Tesniuntnnnalulunsldainuseainseds (Exclusion of the common

'
a

duty of care) w1051 2(1)” FeUgyfAlHATEUATOIAINITTINA V818 NIOUA LY

LY

Waguulamiilunisldauseinsefwesmulaedygyvselagisn1sduld udizdesey
Aeladarureanse vty gRdedyaliidusssy A 1977 (The Unfair Contract Terms

Act 1977) Yesniusinanasnsalddiinanusuiiniiinainernsaniuniaseuasesega

> Raymond Youngs, English, France and German Comparative Law, p. 258.

°l SF. Deakin B.S. Markesinis, Tort Law, pp. 324-326.
2 Occupiers’ Liability Act 1957 Section 2

(4)b) Where damages is caused to a visitor by a danger due to the faulty execution of
any work of construction, maintenance or repair by an independent contractor employed by the
occupier, the occupier is not be treated without more as answerable to the danger if in all the
circumstances he acted reasonably in entrusting the work to an independent contractor and had
taken such step (if any) as he reasonably ought in order to satisfy himself that the contractor was
competent and that the work had been properly done,
i https://www.legislation.gov.uk/ukpga/Eliz2/5-6/31/contents dusudlotud 12 NOWNIAU 2564
> Occupiers’ Liability Act 1957 Section 2

(1) An occupier of premises owes the same duty, the “common duty of care,” to all his
visitors, exception so far as he is free to and does extend, restrict, modify or exclude his duty to
any visitor or visitors by agreement or otherwise.

fisn https://www.legislation.gov.uk/ukpga/Eliz2/5-6/31/contents dududletuil 12 nOEAIAU 2564
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AULANEABTINNS 19N

a

(9) NM3uILADU (Warning) AU ajAluuins 2(4)@)°* Fsnaudnlininuin

Femnudsmeiinainndunsedaseuasedliuafounnfundounds nsuduiou

fnangenlaivinligaseuasemgatiuainauiuie Buudidunisuiaeuiiiosnese

ANuUaensfuveiuLiou Tuad London Graving Dock Co. v Horton (1951)” analaing

LWIUTTINGIUI MINHLEoUSUITINsuILAaUlngdnLILaY HATaUATRIEUARLAIN
“n

ANusuRe agelsnd deaniudinandladuniseniiuanusuReliungaseunsaslag

dnludfluynnsd azsssfiansandainaasdduusazaiusznausie

(A) AuBuseuldvinlidenis (Volenti non fit injuria) M4 Occupiers’

)% Ine

Liability Act 1957 ladin1suanaudueeuluvinlmdsnisuldluunsy 205
ﬁﬂiaumaﬂﬂﬁwﬂ’lﬁimaﬁalﬂiuﬂﬁiigﬁMisi’qsia;:JM'lLﬁauiumzﬁﬁ;:ImL%UEJEJ;J%’UMWL?EN
Tneadnsle sedrendiiulddnfie afl Clare v Roderick Perry (2005)"7 Q’Lﬁamwamﬁau
nenemeanNUIuresdnaslnen1sUuium Jlaeennausegauund wasdidumendn

ananAumeaulasuuIniy Anudemeninandsdudsiiiaananuadinslavesddeis

NYDUUIAULY LI UL ﬁi’wLaaé‘z’j@L‘TJu;:ImaUﬂiaﬁﬂajﬁm%’Uﬂm

** Occupiers’ Liability Act 1957 Section 2

(4)a) where damage is caused to a visitor by a danger of which he had been warned by
the occupier, warning is not to be treated without more as absolving the occupier from liability,
unless in all the circumstances it was enough to enable the visitor to be reasonably safe.
i https://www.legislation.gov.uk/ukpga/Eliz2/5-6/31/contents Ausudlotud 12 NOWNIAU 2564
% London Graving Dock Co. v Horton (1951) AC 737
% Occupiers’ Liability Act 1957 Section 2

(5) The common duty of care does not impose on an occupier any obligation to a visitor
in respect of risks willingly accepted as his by the visitor (the question whether a risk was so
accepted to be decided on the same principles as in other cases in which one person owes a
duty of care to another).
i https://www.legislation.gov.uk/ukpga/Eliz2/5-6/31/contents dududlotud 12 W WAIAN 2564

°T Clare v Roderick Perry (2005) EWCA
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%8 S F. Deakin B.S. Markesinis, Tort Law, pp. 326-329.
* Philip John Cooke, Law of Tort, p. 215.
% Tomlinson v Congleton (2004) 1 AC 46
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13)(b) Bnviansigidevadiunluvinaifureiasdadundiuyanauasisidouseu

191 S F. Deakin B.S. Markesinis, Tort Law, p. 328.
192 Occupiers’ Liability Act 1984 Section 1
(3) An occupier of premises owes a duty to another (not being his visitor) in respect of
any such risk as is referred to in subsection (1) above if-
(a) he is aware of the danger or has reasonable grounds to believe that it exists;
(b) he knows or has reasonable grounds to believe that the other is in the
vicinity of the danger concerned or that he may come into the vicinity of the danger (in case,
whether the other has lawful authority for being in that vicinity or not); and
(c) the risk is one against which, in all the circumstances of the case, he may
reasonably be expected to offer the other some protection.
i https://www.legislation.gov.uk/ukpga/1984/3/contents dududlotud 12 Ne WAL 2564
1% White v St Albans City (1990) The Times, 12 Mar 1990.
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1% S F. Deakin B.S. Markesinis, Tort Law, p. 329.
1% Occupiers’ Liability Act 1984 Section 1

(5) Any duty owed by virtue of this section in respect of a risk may, in an appropriate
case, be discharged by taking such steps as are reasonable in all the circumstances of the case to
give warning of the danger concerned or to discourage persons from incurring the risk.
i https://www.legislation.gov.uk/ukpga/1984/3/contents dududlotud 12 Ne WAL 2564

1% Raymond Youngs, English, France and German Comparative Law, p. 259.
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3.3.4 ANNNSURAYBINVD9IAN5ENIUNAY The Defective Premises Act 19721%°

\999INNENABUUBUAD IRNVBIBINGUILANINUAAINFURATULARDINAINUNNTDA

TunisguanmsanIuivedIveeInsan 1Ly 39kaiin13931 The Defective Premises
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Act 1972 Funierivuaninvendivesaznilygasounsaternsanunuaiiine1es
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" Occupiers’ Liability Act 1984 Section 1

(6) No duty is owed by virtue of this section to any person in respect of risks willingly
accepted as his by that person (the question whether a risk was so accepted to be decided on
the same principles as in other cases in which one person owes a duty of care to another).
i https://www.legislation.gov.uk/ukpga/1984/3/contents Fumudletud 12 NOWNIAU 2564
1% Ratcliffe v McConnell (1999), The Times, 3 Dec 1998
1% S F. Deakin B.S. Markesinis, Tort Law, pp. 330-335.
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;;?fmaﬁ'uli‘]u;:{daa%”mmmiamuﬁﬁaummLﬂawaaﬁummiamuﬁﬁu wingueliliingg

Aendadlea 9 Auaiasaniun wasdlddnoasneilifinausuinaiu The Defective Premises
Act 1972 (sipnadiausulinaungranedw)'

3.3.4.2 A1wsvAnvaui1vasaIm Tan Ui lug g iy (Leaser)

AUTURAYDIAVBIDIA AW ug W il Uayal Ailusnns 4(1)! ()

"9 Philip John Cooke, Law of Tort, p. 226.
1 Baker Charles David, Tort, 6" ed. (London: Sweet & Maxwell, 1996), p. 252.

2 The Defective Premises Act 1972 Section 4

(1) Where premises are let under a tenancy which puts on the landlord an obligation to
the tenant for the maintenance or repair of the premises, the landlord owes to all persons who
might reasonably be expected to be affected by defects in the state of the premises a duty to
take such care as is reasonable in all the circumstances to see that they are reasonably safe from
personal injury or from damage to their property caused by a relevant defect.
i https://www.legislation.gov.uk/ukpga/1972/35 dusudloudl 12 NOWNIAU 2564
' The Defective Premises Act 1972 Section 4

(2) The said duty is owed if the landlord knows (whether as the result of being notified
by the tenant or otherwise) or if he ought in all the circumstances to have known of the relevant
defect.

7is1 https:/www.legislation.gov.uk/ukpga/1972/35 Aududlotudl 12 wqunnau 2564
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3.3.4.3 ANTUARvesgoudilvid1vesaInsan i
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N157219AL9199991ASARTUNADITURA LUANULASWIELANINNANTNDASS

ysagauwrNIA1sanuNeNa kil usssUN The Defective Premises Act 1972 3slainuald

[ Ag)

'Y The Defective Premises Act 1972 Section 4

(4) Where premises are let under a tenancy which expressly or impliedly gives the
landlord the right to enter the premises to carry out any description of maintenance or repair of
the premises, then, as from the time when he first is, or by notice or otherwise can put himself,
in a position to exercise the right and so long as he is or can put himself in that position, he shall
be treated for the purposes of subsections (1) to (3) above (but for no other purpose) as if he
were under an obligation to the tenant for that description of maintenance or repair of the
premises; but the landlord shall not owe the tenant any duty by virtue of this subsection in
respect of any defect in the state of the premises arising from, or continuing because of, a failure
to carry out an obligation expressly imposed on the tenant by the tenancy.
i https://www.legislation.gov.uk/ukpga/1972/35 Aududletud 12 NOWNIAU 2564
1% Vivienne Harpwood, Modern Tort Law, 7" ed. (New York: Routledge-Carvendish, 2009), p. 225.

¢ Philip John Cooke, Law of Tort, p. 253.
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Tuaiz 19l Wulumuaing 6(3) wie The Defective Premises Act 1957118
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""" The Defective Premises Act 1972 Section 1

(1) A person taking on work for or in connection with the provision of a dwelling
(Whether the dwelling is provided by the erection or by the conversion or enlargement of a
building) owes a duty-

(a) if the dwelling is provided to the order of any person, to that person; and
(b) without prejudice to paragraph (a) above, to every person who acquires an
interest (whether legal or equitable) in the dwelling;

To see that the work which he takes on is done in a workmanlike or, as the case may be,
professional manner, with proper materials and so that as regards that work the dwelling will be
fit for habitation when complete.

i https://www.legislation.gov.uk/ukpga/1972/35 dusudloudl 12 NOWNIAU 2564
"% The Defective Premises Act 1972 Section 6

(3) Any term of an agreement which purports to exclude or restrict, or has the effect of
excluding or restricting, the operation of any of the provisions of this Act, or any liability arising by
virtue of any such provision, shall be void.

7is1 https:/www.legislation.gov.uk/ukpga/1972/35 Aududlotudl 12 wqunnau 2564
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19 A S Burrows, Remedies for Torts and Breach of Contract (London: Butterworths, 1987), p. 373.

% Jay M. Mann and Curtis A. Jennings, "Quia Timet: A Remedy for the Fearful Surety," [Online]
Accessed: 20 May 2021. Available from:
https://advance.lexis.com/document/?pdmfid=1522468&crid=fdeade0a-202d-4116-8d6d-
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2L A'S Burrows, Remedies for Torts and Breach of Contract, pp. 373-376.
1% Dicker v Popham Radford & Co (1890)

1% A'S Burrows, Remedies for Torts and Breach of Contract, p. 376.
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