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Abstract

The ownership of copyright in works created in employment relationships

This study reviews problemetic issues of Article 9 of the Copyright Act of Thailand B.E.2537 (1994)
which gives the copyright ownership of the work created in the course of employment to the employee, who is
the author, unless it has been otherwise agreed in writing, provided that the employer has a right to
communicate such work to the public in accordance with the purpose of the employment. It finds that this
provision and the lack of clear regulations cause the unfairness, legal problems, and difficulties in practice. The
study then questions how to amend the law in ordrer to remove the flaws and be consistent with legislative
intent and current situation.

The study explores the concepts of the copyright ownership in the work created by the employee and
current practices, and examines problems and impacts of entitling the contracting parties the copyright. The
study finally proposes guidelines for adopting the law and regulations, and suggests considerations that should

be taken into account in order to effieciently promote the fairness and best interests.
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’ Paul GoldStein and P.Bernt Hugenholtz, International Copyright: Principles, L aw, and Practice, 3 ed. (New

York: Oxford University Press, 2012), p.203, SuSan J. Marsnik and Romain Lorentz, “Who Owns Employee
Works? Pitfalls in a Globally Distributed Work Environment,” Ethics and Business Law Faculty Publications

70 (2015): 226, 232-233.
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% Berne Convention 1886, Preamble.
" Berne Convention 1886, Article 5.

> WIPO IP Portal, WIPO-Administered Treaties, https://wipolex.wipo.int/en/treaties/ShowResults?start_year

=ANY&end year=ANY&search what=C&code=ALl &treaty id=15 (‘l’J’E)anJa 80 Juil 29 quiey 2564).

" UsgmeinsznsasnslsenaseangiaenudilunAeudyqgingavesu astuil 31 nsngnau w.e. 2474,
¥ nauUsswAaunBngansnisandnvineudaaingadsu laun Ussmalualon ansnsausgriuaa aniusansnsusy
wosHll a15150u558mA Useinmaiu aunusiyaia a1snsausge il uaransivetandng

" David Bainbridge, Intellectual Property, 3" ed. (London: Pitman publishing, 1996), p.30.
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' JAL Sterlings, World Copyright Law (London: Sweet Maxwell, 1998), p.155, Paul Goldstein,
“Worldwide “Chain of Title” to Copyright”, World Intellectual Property Report 4, 103-107 (cited in Paul

Goldstein, International Intellectual Property L aw: Cases and Materials 2" ed., (New York: Foundation Press,

2008), p.197).

' Adolf Dietz, “The Concept of Author under the Berne Convention”, Revue Internationale du Droit d’

Auteur 155, 2-10 (1993) (cited in Paul Goldstein, International Intellectual Property Law: Cases and

Materials, 2" ed., (New York: Foundation Press, 2008) p.203).

'® World Trade Organization, Members and Observers, https://www.wto.org/english/thewto_e/whatis_e

[tif_e/org6_ehtm (Yoya o Fudt 29 fquieu 2564).
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" Ralph Oman, “Berne Revision: The Continuing Drama,” Fordham Intellectual Property, Media and

Entertainment Law Journal. 4 (1993): 139,142.

2 AL Sterling, World Copyright Law, (London: Sweet Maxwell, 1998), 172.
21

reuntsidsuduanainglsy Yssmmuaswgiaglsuldlddsdu Council Directive 1991/250/EEC on the
Legal Protection of Computer Programs Tud a.@.1991 %wiamiﬁgﬂaﬂLﬁﬂLLaSQﬂLL%uﬁcgf’m Directive
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be entitled to exercise all economic rights in the program so created, unless otherwise provided by

contract.”
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? Jose Roberto Herrera Diaz, “Ownership of Copyright in Works Created in Employment Relationships:

Comparative Study of the Laws of Columbia, Germany and the United States of America,” Revista La

o

Propiedad Inmaterial, 14 (2010): 91,102-103,134. n13f1vualvuied1sld@nsniwasygialuaulusunsy
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2 AL Sterling, World Copyright Law (London: Sweet Maxwell, 1998), p.172.

* Paul Goldstein, “Worldwide “Chain of Title” to Copyright”, World Intellectual Property Report 4, 103-107

(cited in Paul Goldstein, International Intellectual Property Law: Cases and Materials, 2" ed., (New York:

Foundation Press, 2008), p.198).

% J.AL. Sterling, World Copyright Law, (London: Sweet Maxwell, 1998), p.155.
" Ibid. 169
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o9
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% )AL Sterling, World Copyright Law, (London: Sweet Maxwell, 1998), p.155, Paul Goldstein, “Worldwide

“Chain of Title” to Copyright”, World Intellectual Property Report 4, 103-107 (cited in Paul Goldstein,
International Intellectual Property Law: Cases and Materials 2" ed., (New York: Foundation Press, 2008),

p.198).




18

nguanevesAnsUIalalnsunluiinifuedisosun aunseNia1s1susNTuAaIds

s

sudyainsuuesulul a .a.1886 Alddnsudlunguuneasslvg waziauinndunguuieau
1970NTTULAEAAUNTIN (The Law on Literary and Artistic Property of 11 March 1957) &nanale
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dvansnazliansldvsslonianaiu (Exploitation right) luilassugeududnsvesdasieasse
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? The Law of 3 July 1985
% French Intellectual Property Code 1992, Article L113-1, 121-1.
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*! French Intellectual Property Code 1992, Art. L. 113-9.
*2 SuSan J. Marsnik, and Romain Lorentz, “Who Owns Employee Works? Pitfalls in a Globally Distributed
Work Environment.”_Ethics and Business Law Faculty Publications 70 (2015): 226, 226-255,239, French

Intellectual Property Code 1992, Art. L131-1 to Art. L 131-8.
* French Intellectual Property Code 1992, Art.L. 111-1.

v
¢ o a

* French Intellectual Property Code 1992, Art.L. 131-5, 35U5201 11naY, A8su8ngnuedudns, Auias

2(ngann: Jeysya, 2560), i 82.
* French Intellectual Property Code 1992, Art.L. 131-1.

* French Intellectual Property Code 1992, Art L.121.7, 33Uszan 1nnduy, AeSunengansdvans, funnsad

2(nNganN: Ty, 2560), i 82.
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YASUFENS LAY UARROY winguranenlin1sAuasasnIsaenideuuiuiiiie sluuaiiug
YaaUsEwme osnnluvastuaniusasisaspeesuiidlianuuanieniulssma aunsenslugied

a.A. 1870 Falpusemaderuldnguranedvinsuvesnssene® wagladinsusulsaunluiosunauis

ad a

ngvedvanstagtu laun nguunededvansuardviniieates Act on Copyright and Related

Rights (Urheberrechtsgesetz, UrhG) 1965
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a a a C |

nouuedvdnsieestulidnvuelndifssdunguuiedvdnsvesarsisusglsaaaili

ANNdIRYTUNISANATEIENSURINAS19ETIA FeaiivassAuusenduynnasIssuaduReaiy
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a a

9g13lsinu nguuedvdnsiwestutuduszuuandullafes (Monistic copyright) na1de @nd
Tumaaswghasazavslunisdasssutuliasuenesnaindula” dau yaraddudasisassdwin
aziudvesdvansuarlienauenloudnla o Tiyaraduld uusnesiidenssuniousan® &

!
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siudans
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VNaLA5wgAa (Dualistic copyright) wagavansdeeialaulvunaaduld wonni Wiedvan

nilafen loanendninidasssuuasdnsnisasegnaeananiula nisliauduasesdninie

*" A.G Matveev, “The Structure of Copyright Systems of France, Germany and Russia,” Vestnik Permskogo

univer-sita. Juridicheskie nauki = Perm University Herald. Juridical Sciences 33 (2016): 348,350.

*® Act on Copyright and Related Rights (Urheberrechtsgesetz, UrhG) 1965, as last amended by Article 1 of
the Act of 1 September 2017.

** SuSan J. Marsnik, and Romain Lorentz, “Who Owns Employee Works? Pitfalls in a Globally Distributed
Work Environment.”_Ethics and Business Law Faculty Publications 70 (2015): 226, 241, A.G Matveev, “The

Structure of Copyright Systems of France, Germany and Russia,” Vestnik Permskogo univer-sita.

Juridicheskie nauki — Perm University Herald. Juridical Sciences 33 (2016): 350. 17161571 1 kasi1ns1 11 Wi

ﬂgwm&nﬁéﬁaamﬁméLLazﬁm%ﬁLﬁzm”JaqﬁiﬁagﬁaﬂﬁlﬁuﬁaLLmﬁmﬁma'n 1UsA9 Act on Copyright and Related
Rights, Article 1 “The authors of works in the literary, scientific and artistic domain enjoy for their works in
accordance with this Act”, Article 11 “Copyright protects the author in his intellectual and personal
relationships to the work and in respect of the use of the work. It shall also serve to ensure equitable
remuneration for the use of work.”

“ Act on Copyright and Related Rights (Urheberrechtsgesetz, UrhG) 1965, Article 29.
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wostufiuuAnandniausies (Monistic copyright) #sliananendninaasugivesnainaiudug
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[ [ v

assassld avsiunednalisulidinaduanslunisldan (Right to use) lurmfigninsdanaiug
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a319aTIAkALIIYRRVEANTRY " SruungIneAvavsYesaniusas1susTiwesuiiRliaud Aty

Anudugadvassduiediuassusglsuea uidadlanuwansislusunfouazsvasideniies

' Act on Copyright and Related Rights (Urheberrechtsgesetz, UrhG) 1965, Article 43.

“ Act on Copyright and Related Rights (Urheberrechtsgesetz, UrhG) 1965, Article 31, 34.

“ Act on Copyright and Related Rights (Urheberrechtsgesetz, UrhG) 1965, Article 40(1).

“ Act on Copyright and Related Rights (Urheberrechtsgesetz, UrhG) 1965, Article 39.

® Act on Copyright and Related Rights (Urheberrechtsgesetz, UrhG) 1965, Article 69b(1).

% suSan J. Marsnik, and Romain Lorentz, “Who Owns Employee Works? Pitfalls in a Globally Distributed
Work Environment.”_Ethics and Business Law Faculty Publications 70 (2015): 226, 243.
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Uselowiagnaunasadudsa® aneldudnilisenin “Work made for hire”

o

*" The United States Constitution, Article 1 Section 8 clause 8.

“ David Bainbridge, Intellectual Property, 3" ed. (London: Pitman publishing, 1996), p.30.
*17 US.C. §201(a).

> 17 U.S.C. §201(d), 203.

v

>t J5Usenn 1ndu, dreBunenguanedvans, RuNaTan 2n3anw: Jayayv, 2560), 11183,
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217 US.C. §201(b).
17 U.S.C. §203(a).
17 US.C. §101.
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