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This study examines some concerns regarding Investor-State arbitration
and the principle of mediation whether it has the potential to complement
arbitration in Investor-State disputes. The study found that implementing a
facilitative mediation into Investor-State Dispute Settlement (ISDS) properly will
provide a better ISDS mechanism. Concerns regarding Investor-State arbitration
such as an appointment of arbitrators, Third-party funding, and increasing duration
and costs of procedure may be addressed by using mediation. This study
recommends that Thailand should raise awareness and assist the stakeholders
through capacity-building activities. Finally, it also suggests improving Thai law on
mediation, becoming a party to the Singapore Convention on Mediation, and
revising Thailand’s BIT model containing mediation as a guideline for settling the

dispute between the state and investor.

Field of Study:  Laws Student's Signature .......cccccevevnenn.

Academic Year: 2021 Advisor's Signature ..o



AnRNssuUsznne

Yo & 1

Wentinusildniaganlulamelasumiunganaine1aisd assansnu Aaufsuday

9

a s IS

I el = a Y v o o & ¢ 1 a
Sulluenansdnuinunine dnus wazaazaidullalianuziinig o mduuszleviegneds
lunsdavinineninusadull Mdslinasladugidenaenun auinerfinusatuildnsaaaly
lses Javensiuveunseranlusdisgun a lenail

va o 3

AI980NIIUTOUNTEAN AERTITENAY 3T o3uziunng inganiuilulszau
nssunsaeUIneninug warlidmuugtsumsefniilayuueding q lumadvinsliiugide

TunsUSuUsaImenlinusll wasuanI1UTBUNIYAN HYI8AIENTI9158 A3.1YANT INe1sna 7

3 Y

a1

nyansudunssumsaeuineniinug wazaasiandudinsiamusagliiuuzilunsusuge
a a s o Aq v L4 =1
nenfinusatuilliauysalunniy

AIdeveveuRn ANYYINA AYENS NReelifddauasemaegidelunsnsianiu
TaranantuIneg1inusatuil LagvereunsImtnuelRfans AN INgISeYN
ufiAees1EAINETAINTUSEHININ1SIAININednus auinerdnusatulidnsogarlula
% I
meh

a a ¢ o Ao o = F% o w [y va

Ineniinusaduillienvdusaadls mnuseaniddannueraluaseuaiive iy
AADAIUINBY 9 FINTWTEUUTYYIIN TIUUNBUTINNUYeIRITY Nilegnaansveviianly
nsAnwILazIRviIednusatull

a a s £y Qill ! Y a o a (7 va o a a
mnIngriinusatuilaznelmiinuselevilunidvinisegine §ideveaiinninud

ANNYD UM TIULLAUNN TS aEAMIANTEVRIEITY WivniiteranainUsensle §idevetiey

Sulusirifien

ARIANT WTEITAU



UNARTBANEIINIE et A
UNARYDATEVIING eoorooierseeeeesseeeess s sesss s 3
MIARANTTHUTEN Moot eseesssse s 9
BVTUEY e rrrrreeeeeeeeesssssssss e 2
UMT T UTUY et bttt 1
1.1 AU A AMLENARUBITT ... 1
1.2 TQUIEAIRUDINITITY coort oottt 4
1.3 BULRATIUYBINITITY coocrrrerrrseeieeeimmssassssesee e ssssssssss s 5
L YDULYRAYBINITITY wevvveeeeee e ieieimmsisissionee s ssssssseessssesse s 5
1.5 AT WTUNITITY oo sssssissssss s 5
1.6 USElOBRAATE IR e e 6
L7 NMUNIUITTOUNTT cevrribieiee e sssesessssssssssssssssssst et tdesssssssseessssssses s sssesneecesnneee 6
unil 2 Jgyvvesnalnnisssiutefinmssninesziuinamu laseuglanainissening
USBWArcen e G HULALONGKORN- - LINIVERSITY. oo eremerimenissenimsenissenissaninss 11
2.1 UM 11
2.1.1 amdusmsusgiamansvesnguanefifestosiumsse fudefininsgming
FTAUINRINIU oo 13
2.1.2 Wawnsveanalnmsseiuteinnsenitessivinamulueindedagdu ... 19
2.1.2.1 MITYARUUTBUU oo sesessmsessneecesssnncenneeees 20
2.1.2.2 MTIAAIIUANATIINNNTTYR oecrrrrrrrnineeenerensesssmeeesereesssesmeeesnenees 21

GUETY

2.1.2.3 M30@UNAlNNETHAUSFYYINITAWIU o 23



2.1.3 grunmanguanglunsimue JULUULaENTTUINNTOUNILARNEINITTENINNST

AUENAMUITITUU s 31
2.1.3.1 AQEUIMITAIIU weooeeeeeeeemssss s 31
2.1.3.2 AQUHIEATEIU oo 32
2.1.3.3 AUTHQEY NI rrrereeceeennnssos s 34
2.2 Yoymnsusediaoyg e ITIAERNI oo 36
AR BUIlINGEON V ECUBAON w..veooeeeeeeeeeeeeeeeeee e 39
AR TIdEWater V VENEZUEI. ... vc.iveeieeeee oo 40
AR Telekom Malaysia V Ghana..... ..o 41
2.3 Jymnnstasunsativayuniinstuainyananieuen (Third-party funding)........ 43
AR Teinver v AFGENTING L.t aa
2.8 Yoy A ITUNITVIAATIIIUTUA oo 46
AR Biwater Gauff (Tanzania) Ltd. v United Republic of Tanzania............... 50
AR Methanex Corp. (Can.) v United States............ccooovvvweeoooerveecceseeeeeceseee. 50
2.5 YoM A T UTE IS IRMAEATIITIE oot eere s 51
AR Plama Consortium V BULSANE .........oov...ooovoeoeeeeeoeeeeeee oo 55
AR Pey Casado V ChILE ... 56
2.6 {]igmLﬁsnfﬁ"Ummhjaamé’mﬁmmﬁﬁmm ................................................................ 57

AR CMS Gas v Argentina Wag AR LG&E Energy Corporation v Argentina ... 58

AR Lauder v Czech Republic uag AR CME v Czech Republic.................... 61

2.7 UNMATU oo 62
unil 3 MslnalnBedofim eI IUTAMU 64
B UM e 64

3.2 wnfAefid Ay lun1siauINalnNIsEIutaimNsenINS TN e 66

<



3.2.1 M3USuUTIRgITuAMEEiansin NalANyAIALUUAITUAZLUURNEAT ...... 68
3.2.2 MsUSuUTIinsusisiseaylnnaInsuarAneRItduAR WALITEsIN....... 69

3.2.3 nsUsuuanefiunalnnisiidiusiuuasn1snivauvesnAausdyyiediu

a a v
MIARVILAUTHEUR Yo 70
3.2.6 M3UTUUTRAEITUNTTIMUUATUTIINTOTININ oo 70

3.2.5 MsUulssRgiumsativayunenIsiuanuaranieuen (Third-party funding)

................................................................................................................................. 72

3.3 anamneveansinaindsluudunesmsss fudefinmsewinadgiutinasmu ... 73
3.3.1 WNAALAENGUANNNETABTEaRUMSIAGINAY oo 76
3.3.2 WunAnvresMTlnanAedofin e IS UTNAMU oo 78

3 9

3.4 nuedaulmlunfssrminalsemanginunisiinishnamnasuasunalnnisseiude

v v v

WNMNTENINTTAUTNAINU (oo 82

3.4.1 AENITUBMTaNUsEINAIMENGVIIENITATENIaUSEMA (United

Nations Commission on International Trade Law, UNCITRAL) .ccoevvvenee... 82

3.4.2 gudsenisssmeliton1ssedutofininniin1samu (International Centre

for Settlement of Investment Dispute, ICSID).......cccovurrurreeineiniireeeees 86

3.4.3 MsyyguandsennAimen1sAkazn1siau (The United Nations

Conference on Trade and Development, UNCTAD) ......cccccovrreieiieeneiennnnn. 88
3.4.4 ﬁﬂszﬁqmgﬁ’mwa‘”ﬂam (The Energy Charter Conference)..........cccccccoevven.... 90
3.4.5 WATUNREEN15ewINgUsene (The International Bar Association)............ 91

3.5 wuanslunisdinistnanfeuasunalnnisseiudefinmseninesgiutnamu nels

AUBHEYRUINITAIIIU oo 93
3.5.1 M3UTuUgUaUN Cooling-off period TuaUSEYYINITAMNU ovvvvvvcrcn 96

3.5.2 Myt 3snisinainaslugduuusing 4 idsudiiudeunitmenisssiutedinam

v v v

FEN T AUTNAMNUIUAUSFYUINITAINU oo 97

3.5.2.1 wuamamsinaindenueydya1dlusinnensinainge .. ... 97



3.5.2.2 wwimamshnanassnusuamidlunisnsnguanenenfiuanusiuiie

[y

5¥1I193gnuenvu (PPP legislative guide, Chapter VI) 8¢ UNCITRAL
.................................................................................................................... 99
3.5.2.3 wuannanisinamnasanudesiduingaensinainasdefinanaiunis
AIVUUB ICSID oo 100
3.6 UNBTU oo 103

Uil 4 Fiasizivssiiulunisnguuieseninsdssmanuiaulaninidiisnisinainde i

ESUNAlNNI538FUTORNNINTERINSTFAUTNAINU oo 106
B0 UM 106
4.2 pnwvmelunsahihnistiandsuasuniseuglanainisseninesgivinamu. 116

4.2.1 guassadfnuen1sidisnsindindennuanisdrsiavesaudngrinessninelseme

A IV SR BIALUS oo, 117

4.2.2 mslnanaslugslseifiuaman (evaluative mediation) Aun1stnainae

TudasursanuasaIn (facilitative mediation) ..., 118

4.3 Bnswarguuuunmsthnisinaindesniasunalnmsseiudeiinmseninesgiuidnamu

............................................................................................................................... 124
4.3.1.1 Myedeu1nsnseng o lussiuaniietestunasdriadefinm..... 124
0.3.1.2 MFUTUUTIAUTFYRYINITAINU oo 124
4.3.2 JUuUuNsInaINAB e RIN NI FAUTNATY o 126
4.3.2.1 Med-Arb MOAEL....c.ciuiiiiiirieieice e 126
4.3.2.2 Arb-Med MOAEL......ouiiiiieieieieieieee s 127
4.3.2.3 Arb-Med-Arb MOdel ....c.cuiuiireeese s 127

0.3.3 Doy Tum NI TUNAUTLD. ..o 128



&

4.3.3.1 Yymnisesrudunan nsdiflnaindeuareuglaganmsiduynaa

B AT U e 128

4.3.3.2 Ygyymisesmsliseusuidvialaeainm nsdleuglanainislddeya

Alasvantunsunisinaindenndugulunsiamzve ... 128

4.4 ML INaNGeAUTYMINITUAIRIBULARAINIT v 129
& a & oA

4.4.1 ANUTuBaTEuasATUNAIVOIINANGY e 130

4.4.2 Yoymmstaiuluunu v Alutunoun SWAASEINGNGE ..o 133

4.5 mslndindedeinmszninesgivdnamuiulymnislasumsaduayuninisty

NYAAANIEUDN (Third-party fUNiNG) ..o, 134
4.6 nszvauMsinaindedefinmszwinadgiuthamuiulymanulsda. ... 137
4.6.1 ﬂiy;mL%ﬂmmiﬂi'ﬂamiayfyjﬂmmms‘vmmiamuiwdwﬂizmm .......... 138
8.6.2 AU ARDDZIT e 139

4.6.3 Tedau UNCITRAL Faganulusddalumseusilagainisseninesgiviin

AVURNHAUTFRYEYY v eeseeeceesssssssssssseee s 140

0.6.4 Vsl QUnETUIEUA oo 147
4.6.5 WU SMENASIUTIAUTRM. o 149
4.6.5.1 M5UFUUTUT39093855 5@ WMTUFINGNAY oo 149

4.6.5.2 MITARIFUSIRRIINN oo 149

4.7 n5lnanAefut g A E I UTZEZIATAZATIHTIY oo 150

4.7.1 Uselewdvaanistnandedefininmenisamululifizesssesaiazaliing

............................................................................................................................... 150
AR Tesoro Petroleum Corporation v Trinidad and Tobago ..................... 151
4.7.2 WM lUNISAWES LN AN RS TRLI 9958 EIATMALANEIDNY e 154

4.7.2.1 msdasasAnsiindmsunisindindedefinmseninyssmelagiane

(A lead agency for ISDS diSPULE)......cccreiieiririerieeee e, 154



[y

4.7.2.2 M3MmuatunsunsgRsunsamudesiunisieudignisinanae

49

.......................................................................................................................................... 157
4.8.1 MINTIVARULaTTIRUMNATU RO LARaINTTEnINsTivinawululagdu
............................................................................................................................... 158

4.8.2 LUINNNISATIVADURALUIAUAUAINUANAI INANAeTa AN mMA1elAlATIaS1

MENYUHITTQUU oo 160
4.8.3 n13e1fenalnauaydyandnlusnnmenIsinaingae. e 161
4.9 mslnanadsiunsedadgrineiiuaulidonndesiuresitue ........... 163

4.9.1 unumwasnstnainaslunistassdndamensliagenadesiuvesidvin.. 164

v v v

4.9.2 wansevuludaunenaiaduainnisinaindedefinmseninesgiuinayu 166

.10 UTIAITU oot 168
UNT 5 UNATULBZTOUAUBIUL ..o 170
5.1 UMATU oo 170
5.2 TOUAUBUUE ..covrreero T reseortimerrrsgrscosseeeeomtaes IMLecc e 0o sessssess s ssssesesssasssees 186
5.2.1 DOUAUBTUTEAUYI oo sessssscsssse s 187
5.2.1.1 mMIteBuai¥amuan s WAUETEAEIT09 187

5.2.1.2 MIANANNATETINFIAAUNAGIANG 9o 187

5.2.1.3 mavsulpngunedmemsinaindeteninmuednglidenndesiu
NVNNELILUUIDS UNCITRAL 1998N15 lanaen1emdlud sening
UsziauarmuanasssiudefinnseninUssmandunasinnising

LVRY PLEL. 2018 oo 188
522 %al,auaiuizﬁmwdwﬂizwm ............................................................................ 189

5.2.2.1 nsdndunAoudya@nlusinmaen1sinands. . 189



5.2.2.2 Mm3UTulsaudiuvausdygyin1samuninid (BIT model) vadlnei

A7} q

Y

= ax oA v Y a W
Nﬂquiiﬂﬁﬁﬂqi‘LﬂaLﬂaﬁJ‘lﬁL‘UuLLu’J‘Vl'NﬁL‘Uﬂ'Wiigﬂ‘UsU@WW']Vlﬁg'V]'N\ﬁiﬂU

TINAIVU o 190
UTTOUUNTU eremeereseee s 193
UTETARMTEU oo 201



unil 1

uni

1.1 anuduauazanudidyveastym

n15amu'anayIdtaduniunumadidglunisimuiiasnisasaiuls
NaAsegnavedan lnganizegreddludimatasnsiulanasan 2 Weln1suanddas
210411iAY (decolonization) WIKKNNTL NUTENINUTENANIATY (public intemnational fund)
13 oA [y v [ a Y o Y v
Alsiiganetumnudesnisvessgiialdsuonsvlunislvldiaudszima nmsamu
INANTIALAERTIVBINI1ALENTU (private direct foreign investment) 39T UNUIN

< 1 a 2
LUULL%ﬁ\‘iNNVJUW@LLVIu

A o o/

bBIY CIRN 9 maqmmmmmaawuimamqmﬂmqszj'mwa’maﬂ’mmau“ 33
1 [ A 1% [ a ) Y a a A N
ﬂ’]iaﬂ‘l/luigﬁ’JNﬂULWE]Iﬂﬂﬁ]’]llﬂtﬂﬂi@ﬂﬂ’ﬁﬁﬂﬂﬂﬂ@?f\]L‘U’HVLWVNE‘ULLUUV]’Jﬂ’]ﬂﬂiE]W‘Vjﬂ’]ﬂ

TnevhlUluausdny Wmiawmvuﬁua‘uwLﬂmﬂ‘umii ¥JUTaANIM (dispute resolution clause)

| (%

%dﬁﬁ'aumwé’wmsisﬁ’u%ﬂwmLﬁwﬁﬂwﬁ'aé’zy Wddnszarszymadenniidmsiu
n1sszdudeiininly Inednszulvuinisseiudeiinanniauden (alternative dispute
resolution, ADR) 1nldm5unssedUutaNn Mty 1y N151959779599 NMsUsziUszUon

e e miaumﬂmmmmi LW@LﬂUﬂWiﬁi’Nﬂaﬂﬂi yAulwA Ul ﬂawumﬂmwmmmu

(% [

wazvniAnnsdlfisgiunisamulddfluiusnsdauausdyyinisamudeniiung

o o

n1s3enTesveatnamuANnIAsTETun1samulf Talvaenndesiuaudyyinisamu

[

wazmnldaiunsaanasiulafazdesdignszuiunisssiudefinimssninesgivinamu

)]
Zo
o=
=
N
o)
=
—2
~
2.

(Investor-State Dispute Settlement, ISDS) lagvafin1nszn3inesgiun

inanfiepnzayylnnaINsseninalsemaioiladeduinas

! msaamu (nvestment) anasalimramsneeg anildmnedunsneifigusn widu vinddumdann mnudumenisé
awﬁﬂizia‘uﬁmmé@apﬁﬁyjaﬂ"m’mLﬂiiﬂgﬁﬁ] (see. "Mediation of Investor-State Conflicts," Harvard Law Review 127, 8 (2014).
p. 2544.)

2 pfisuns Sumson, vénugnmesngvanemawussU A s umsay s (game: eosdRmand

UMINGABFTTUAEARS, 2562), T, 1.

3 Ibid. %ti. 388.



Tagtulsendalnglaasuunaglvdneduluausdyyminifiinienisdaasy

LAZANATEINITAMUTENI9UTEINA (Bilateral Investment Treaties, BITs) NiNaldUaAULA

a v

$1udu 36 atu Snsdelauidygndu q Afidennaufertunisawudnuinnii 21 adu’

Ao [

Jaus ”ﬁgzy']ma'ma]Jl‘mmwmmsaaﬂwnawumwm Tunsaifn 2@ UMINYUBBAUNIANTNT

2.

Mdmansgnusednslunindduiasdnygyvatinamu Wnglunsaintnamulasuenudeme

INUININITUNINRBINTAMUIABTTH TUNTamU dnawuazanunsaldaninelaausdmygn

d

maamué’fﬂﬂﬁiniumiﬁvﬁaﬁwmgﬁuéﬂizmuﬂWiizﬁ'usi’faﬁwmimaﬂmzayiyﬂmmma

[
LY

' N = a o v o ] s A v Y a
sgninlseimanignindadunuausdyals® lnewedeanannussinusesnisseivtefinim

[y

Jeine3gNUUNamU (Investor-State Dispute Settlement, ISDS) Jadulssfuniennuddn

o

Mevaanigualnggninamusuteiseniowisounlanainisseninuseme
P a ! a LY =~ ¥ 1 1 o [ < [ I [ Ql
WalsenAdeneduiiemnainteanaiintitsguiamensgrinissudunistndeiusnsdl
sy UssmemaES Ay msasu deg9iu AN MBI e aNIN e uUTEY Adin
AoulwdLAn A5Ha° (Kingsgate Consolidated Ltd.) S eAR finmsewineswenandnsineduuiem
I 7 i Ya Y a ea ¢ a o 1 qY | a
Mawes U’ (Walter Bau Ag) Aelminvafinneiansalanusenvunenualdinsluusazad
d

nI ‘U']ﬁVLVIEJG]EN‘L!’]L<'lUQ‘U‘Ui‘“iJ'szNll’H]’]ﬂﬂ’]‘t‘i@"lﬂi“UENlJi““U’]‘UUlIWiﬁﬁ‘Uﬂi‘”‘U']‘Uﬂﬁii”QU‘U DWNM

ansdaiamanuininefediualdemfistulunsruiumsssiuteinmlageyg lanains

* UNTAD, [Online] Accessed: 07 July 2021. Available from: https:/investmentpolicy.unctad.org/international-
investment-agreements/countries/207/thailand

* Sgwed gnnan, "vidninawinsiiansananasnsaufunsnddulaedaunmeldngrnensamuseninssma, Nsanstfmans
46, 1 (2560).

§ "Kingsgate Consolidated Ltd V. The Kingdom of Thailand.", fe3endasluafiiiinandendimuscuism Awdiam
rouledioiiin ATfn d1in 9neeawsidy Hieulngvesuitv dan Svesawa din (mvw) fuseneuianismileus
MoeMY193In Sgunalvelaiinisiaumumnedau (indirect expropriation) AaN15MTBMINBIRINIATAILNTLTUINITNIT
osigunalull a.a. 2016 sauvinnslidelusugwliussnoufnmamilesiivessined wasdddlianshmilous
wazngaianIsfifedestunmsimdiomusmesdiamelulssndlnefouddul a.a. 2016

" "Werner Schneider, Acting in His Capacity as Insolvency Administrator of Walter Bau Ag V. The Kingdom of
Thailand (Formerly Walter Bau Ag (in Liquidation) V. The Kingdom of Thailand), ’Luﬂ@umaammumawuamwm
woshuldna1id1vin maamuvesuanegmeldnsuAueg1sreniBudesl (creeping expropriation) waglallé¥umsufiaT
Wusssuuaziilessssumuauidaansamumimassrindveiueesud ae. 1961 uags af. 2002 Insrazeyanlanainis
dnalFaverandnslnedosseiuliiuuisnnames vina wnnd 30 Suglsmadendrmiiieitostunisuszney

A3n15m1997U (An ad hoc tribunal under UNCTIRAL Rules, 2009).



Fafivnndinsalfeiunsuiumsayanamsluaainmseni s givinamu

WildAntuamglulssmelnewintu udlussduainanguusenasig 9 asdn1sseninalssme

[

F3UDNIVINITANRIAIULABIAUNTEUIUNITOUYLANEINTTTENISTAUTNA U

LY

MiTouANTeInT ol Uy nINe19dNanIENUADUIEANSAINUBINTZUIUNTITTEIUTONN N

[y

seninesgivtnamuiissde wasiaiaiNnagdesedunsyuiunisssivdeinmmadonau

(Alternative Dispute Resolutions, ADR) {1 La%:uﬂismuﬂﬁaumﬂmQmmnﬁaﬁwmﬂa%

¥
Y =

nsseduteiinmseniresiutnamulvavunsely
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(Organization for Economic Co-operation and Development, OECD) Tud a.f. 2012
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8 David Gaukrodger and Kathryn Gordon, "Investor-State Dispute Settlement: A Scoping Paper for the Investment
Policy Community," (2012).

° UNCITRAL, Report No. A/CN.9/WG.II/WP.142.

10 |bid. paras 10 - 11.



aulenans sadeymanulusdaveseugilanainis' diungleiauanuzvetiniynig

LY

I3 A a v a v Y a & 44' o Yo o
LLazaﬂﬂﬂﬁ‘VlLﬂEJ']SUE)\ﬂﬂﬂ']iLa@ﬂIGUﬂalﬂsg\T‘UsUa‘W‘W']VW]']ﬂLaaﬂ@u 9 ll']‘IJiUIsUﬂ‘Uﬂ'ﬁﬁS\‘i'U

v v @

TYaNnMsEnInesgiutinamu’? Felunmaeuu nssuiunsssivteinnmiadanalunse

q

a

PJranldlunisvanidss Jaeiu wazusnisann1stannmleegaiuseansSnin wu n1513591
| = 2 Y a | 2 A va v ~ °

n1slnawnde wien1sussusudeninin og19bsna Tunisufuiadinadidgnilunisun

nszuIuNMIRIna U iRmssdnsdignineaduanudilalunisinluugialdase

=

muidsatuiajdunisinedyuivesnalnnissefudofininszninedy
futinamulaseygylanainissenindsuna fdumangraneuagluneufifanmdsde
LAZUNAINYBIUNIYINTSG 33315@ﬂ°'15?760WmJaqauiyﬂmmmﬁwdwﬂizmﬁﬁ'mauiﬁ]
LarfnuinulAn nguingminevesnisinaindsdefinimsznineUseine TN
Asfiauinalanisszfudefinanszninefsivdnamulaeisnisinaindsainuisde
LAzUNAINYRINININ1S Taglanized1adaninionaisvesnaznssIBNTanUsEyIa
1PN MUIEN1TATENINUTEIMNA (United Nations Commission on International Trade
Law, UNCITRAL) tiledinsesidssiiulumsngranesywinaszmaiiiaulamniinislnginge

Tofinmunasuieiaunalnnisseiuteinnseninesgiuinamu uaslauaww s BuNs

\euTuussngringvessemalnglidensuiuimuinismenguineseninsUsemesioly

1.2 InQUszaeAUaINISINY
(1) Wefnwtaynuasnalnnmsseiuteinmeeninsgivtnamulageyglanains

SERINUsEINA

(2) WafnwiwuiAn nauinguuie wazkuijuiRvssnisinaindeteninag
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" |bid. paras 19 - 47.

12 Sysan D. Franck and Anna Joubin-Bret, "Investor-State Mediation: A Simulation," ICSID Review: Foreign

Investment Law Journal 29, 1 (2014). p. 90.
3 |bid. p. 91.
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1.7.1. wilsde 503 “International Investrment Law and Arbitration: History,
Modern Practice, and Future Prospects” (Netherlands: Koninklijke Brill nv, 2018)

1m® Borzu Sabani, lan A. Laird, and Giovanna E. Gismondi
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1.7.3. M9E0 L‘%‘afl “Global Trends in Mediation” (Second Edition) (Kluwer Law

International Publisher, 2006) lng Nadja Alexander
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1.7.4. wilsde 309 “Transparency in International Investment Arbitration: A guide
to the UNCITRAL Rules on Transparency in Treaty-Based Investor-State Arbitration”
(published by Cambridge University Press, August 2018.) lag Dimitrij Euler,

Markus Gehring, and Maxi Scherer
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1.7.5. wifade 1309 “An introduction to international arbitration” (published by
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1.7.11. UNAY 1384 "Compelling Parties to Mediate Investor-State Disputes:
No Pressure, No Diamonds?." (Pepperdine Dispute Resolution Law Journal, vol. 20,

no. 1, 2020, p. 78-100) Iay James M. Claxton
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1.7.12. UNAY 384 "Investor-State Mediation and the Rise of Transparency in
International Investment Law: Opportunity or Threat." (Denver Journal of
International Law and Policy, vol. 45, no. 2, Winter 2017, p. 225-250.)
1m® Shahla F. Ali and Odysseas G. Repousis.
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James Crawford?®®
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1 “Investment disputes often engage matters of the public interest. One of the most significant challenges facing
international investment law today is the need to balance the interests of investors in the protection of their
investment with the regulatory interests of host States. At time, ad hoc tribunals deciding investment treaty
claims have produced decisions with seemingly little regard for the latter interests. This contributes to a concern
on the part of States that international investment law is becoming one-sided, favouring claimant investors over

host States” (see. Dimitrij Euler, Markus Gehring, and Maxi Scherer, Transparency in International Investment

Arbitration: A Guide to the Uncitral Rules on Transparency in Treaty-Based Investor-State Arbitration (United
Kingdom: Cambridge University Press, 2015). p. xxiii.
% James Richard Crawford tluafinmansnansdavingrnesenitssemalsysuminedoinuuinduazinovimihi

HMNNsMagRsTINsENINUSEINA 58nI19T AA. 2015 - 2021
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1 1npifuns Junsony, ndniugureNgMIneNMIanusEnIUss AR MU SaMUIEmIUseme, v, 14-15.

7 James M. Claxton, "Compelling Parties to Mediate Investor-State Disputes: No Pressure, No Diamonds?,"

Pepperdine Dispute Resolution Law Journal 20, 1 (2020). p. 79.
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2.1.1 anmdusmslsyimansveangmnefifentosiumsss fudeinmseniney
nutinamu
ssrdutefinmzwisgiuinamuiuieruieiuiuiungrnenisamu

sewinsUssmaasielnidadungmneseninsUssmannunafidles (public international law)
AflmnumuifafuiunguneseninsUsemaununafyAna (private international law)
NsseduteiinmseninaUseme (intemational dispute resolution) S3UTNMUNEVDIAALST
(national laws) lnanguunenisaswuseniInlsenelasusvanaanlassiigvesausdeyyn
msamum’imﬁ (bilateral investment treaties) ﬁﬁmﬂﬂdw 3,000 2UU WaZAIUANAINITALES

'
a a v

(free trade agreement) Nlldnwauzianizirluni1sidnslnunsedutnasnuenayif
Tunsafiuaiousylanain1ssenInsgnutnamu weanani nYnuneuedsIiFuUN1 AU
AllunsiiuguanIsamuaIn1aYIa dygin1sasmu sautassuunsuseiudeaiudes

)18

naMsiilen (political risk insurance schemes)'® AafidauluimuInIsveIngmunenIsamu

FEUINUTEN AU LINU

AN UNNTTAT YNNI gAUNE 18I NIBEUBNG ¥ IATOUARY (Comprehensive
theories) lun15lviwmeana (rationalize) AusguunguuenIsauseniInUsemaadislng
TmAnaudaauwazwiduawvinfaztdululs dre81919u Dolzer way Schreuer 1993152V
ngvnnenisasusznInyssmaadelniiluiisesmans (semantics) Weniuniseduiengy
YOMANNYUUIENTANUTENI U sTnANa I auleaiundnngvanersugnaseninsseine

1 @ al a % (v I3 1
28191507 Tnes35u917 IAseai1auasingUisainreInguunen1sanu seninslsema
garuuans1anielassastaninuesluninesaniuduse iU semeaa 81940319

! <@ ! 1 o [ a
a1 Zachary Douglas U371 seuunguunen1sasuseninUsemaadslnidussuulavia

18 Borzu Sabani, lan A. Laird, and Giovanna E. Gismondi, International Investment Law and Arbitration: History

Modern Practice, and Future Prospects (Netherlands: Koninklijke Brill nv, 2018). p. 2.
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NIBRANNEIY (hybrid) 1189310 U8L119939NINNINYNUI8TENINUTENAUNUNARLIT DS
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1 LY [y~ 1 = (% Ao a d%' 1 .
sevhsemeadelniduduviisvesngruneunasesseaulaniidniladulvg (an emerging
global administrative law) vgug Santiago Montt mmfW%U‘Uﬂg‘mmwamsamuswdmimm
Wudrundswaanguuneunasesssaulanduiu @ Gus van Harten 4833155 0UN MUY
myamuseninUssinaadelnleglunsegaveingruneunases uaz Anthea Robert Huguin
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nanwalvesszuvifeidussuunianunaunaIuvaty q ssuutiaieiu’’ lngseuy
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msAuATaIMIAmuUieRadelvl InglanvauddyainisamuniniA Bilateral Investment
Treaties, BITs) lasudninasg1auinainuunanasegiawuuasioy (economic liberalism)
Tur29mm5597 18 o9 Adam Smith Wag David Ricardo Fadutinnguifuiasugeans
wAnmsugnakuulaseulunsegndundivenasvgivszsuunainadiell (the modern
market economies) waggatonyuliiAnulouisnisidouievosmusgiuad sauianis
iswanslunindauvesionsu? lnsmmiduinvesnguuieiferfunisdunseanisasmu

Agffedounduluiansanunsn1snsgang o TlunisAuasesyrnauasnindduvesau

YR UANLAY PUTIITENINANITTUN 19 DITIAUARITIEN 202

wé’wmma?{u@mmmmiaﬂﬂ%’qﬁMﬁq AIREATITUIENINUTLNANNT

(the Permanent Court of Intemational Justice, PClJ) gndaastiulagilaf inmiiedfiunisamu

[ %

lasunisdndulauaiadinaninaiead laeilafvda1Agy WU AR Chorzow Factory?

(%
Y

uazAR Mavrommatis Palestine Concession usivisil ARtsulunsiendeionsostulaess™

pounlutimdsasasalanasiiass Wiiadefinmmemsamuszninassmeaudugiuunn

¥ Ibid. p. 6-7.
2 |bid. p. 3.

ynpfisuns Funsay, wdniiugiuveingmnenisamusenitsussmasaznsaniiunsamusenitasema, win. 7-9.
22 "Factory at Chorzow," (Permanent Court of International Justice, 1928).
2 "The Mavrommatis Palestine Concessions," (Permanent Court of International Justice, 1924).

2% Sabani, B., I. A. Laird, and G. E. Gismondi, International Investment Law and Arbitration: History, Modern Practice

and Future Prospects. p. 13.
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N1318AITUIAITTENINUSEINALTBNITYTMUELaENIIWAIUT (International Bank for
Reconstruction and Development, IBRD) #3asu1A1stan nildngussasalunisiiauie
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srgzgiioysusUssmanlasuanudemeainaiasiulanaisiass wagn1syisduasy
msasulaeasiwainiaenauy Aladanuneteulunisdnrinnginsenaun (Havana Charter)

Y]

Mlundygfiinetiunisamu Mudsdanuneieslunisauelssnang e seninasemne

Fenensujuanidusssudmiuinaanueeswif (Intemational Code of Fair Treatment

for Foreign Investors, ICC Code) winhiUszauradngamszlildsunissensuanigan 9%

Y ISy a ‘g . ¥ [ v v

uNseNslul A.A. 1958 N19inTuveeydyy1I19EnN1sEaNSULAN1TUSAY
ANYYINVBIBYYIARNAINITAI9YIA (Convention on the Recognition and Enforcement of
Foreign Awards of 1958) n3a#133niuluuiueudygy1iieesn (New York Convention)
) 1 1 [ % 1o dy Vo (% v [ av v
JumsteasrimanuseiuinmiviaveseygitanainisaslasunseensuiasUaulusgnnals
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wazaautul A 1959 ansiusaisisausgwesuiduuifaniunladivinausdyyn
Lﬁamidua‘%mLLazé’mmmmiamu (Treaty between the Federal Republic of Germany
and Pakistan for the Promotion and Protection of Investment of 1959) @i uausd RN
n1saenunInIfaduksnuedlanilisunse Nk UULNodUASLLAL ALATEINITAIUR YA
Tngtaniz wasdordugasudunesgrausdygyinisamuninaifadelvd viliussinadu 9
luglsusuinsiiausdyyinisamuninAiveduasesalselevulibnnuyivesmu

asuludssinamidaiamn®
UAYY1I1938N155TUTaRNNIMTENINSTAUAUYIRVDISOU A.A. 1965
(Convention on the Settlement of Investment Disputes between States and Nationals

of Other States of 1965, ICSID Convention) daud1AgseUssiiunisseiudofing

=

3)

VN15899UTENTINU ST ARE NN I 1o YAy y1AIna 1 LAt ansniaidadayel

Z eliund Funiny, naniugIuvengminen1sanusErIslsEmALarN1SRuN A UsEIsUsEme, i, 54-60.

% |bid. ¥t 54-60.
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L‘W@ai']\‘iﬂ'lWNNUIQIWﬂUUﬂa\TVIqu']']GﬂgilL'J‘Vlig\‘i‘UGU’E]W‘W']VWlLﬂUﬂaqﬂLLaﬁLsﬁaﬁﬂlﬂ UBNIINU

[%
U L3 1

lngnaved ICSID Convention talin153nsdsgueseninalsemeiion1ssziudeiinag
19N17839 U (International Center for Settlement of Investment Disputes, ICSID Centre)
A & i Y a o ' =% o a
Wauniiluniseyglagainisteiinmaiunisamuseninsenelaganis F9in3gins
Aaiudn ICSID Convention Huduinagisddylulseiiaansadeluldaosninusinie

sEnIUsEnaNgIiuNsamuaad wazidudusdiiiansviauddyginisamuninid

Wusruuannlunaiseun?

Tt A.A. 1976 AMENITUIBNTANUTERIIAIININYMUENITATENIN U TEINA
(United Nations Commission on International Trade Law, UNCITRAL) Uszauanudnsa
nnmsiiasvnivglesutedadumseynnlnnainisvesangnssunsnsanUszanmainge
nvsIeNsMsEinssema (UNCITRAL Arbitration Rules) dadatsusisnanalégainanid
Tunseuglanainisesunsuaneamsssiudefinimmenndss masziudefinmsswing

.Y Y 7 LY

siuenwu uwazn1sseiudeiinnseninaigiusy lnededsdudnanlainisuiuusauile

anAsalut a.a. 20107

(%
Y LYY Y

n&ntulugamenssudl 1980 miLﬁW‘ﬁwmw HU131M8N15INAIANY
ﬂizﬁumiamuwmmﬁzg (Convention Establishing the Multilateral Investment Guarantee
Agency, MIGA Convention) tnldgnisnedaanitulsziunisasmunyaid (Multilateral
Investment Guarantee Agency, MIGA) Lﬁa%’wﬁzﬁummﬁmmaﬂwsl,ﬁaﬂﬁl,mﬁﬂamwimﬁﬁ
Feludagtiuanidudnandaudniedu 181 Ussmanuissemalnedae uenaini

Tusant ansgesismimhdeiivnmmsamudignisiiansanvesmagfsssuserinsama

27 |bid. wi. 62-64.

% United Nations Commission on International Trade Law, "Uncitral Arbitration Rules," [Online] Accessed: 12 July
2021. Available from: https://uncitral.un.org/en/texts/arbitration/contractualtexts/arbitration

2 Multilateral Investment Guarantee Agency (MIGA), [Online] Accessed: 12 July 2021. Available from:

https://www.miga.org/about-us
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luAd Elettronica Sicula S.P.AY wielvinnuAuasesuiinamurawunamuludnig ddlunnil
wirmavzUestesuniomesEnigonsn uinldesuietounmnsgunmsfunseswasALiuag
9e19LAu?®! (full protection and security, FPS) TUs1ngluaudeyemislunisznindaia

NUan3gowisni a.e. 1948%

TuganmIssen 1990 ANUANaINITAIBINIMLS A.A. 1992 (North American
Free Trade Agreement of 1992, NAFTA) datluanunnasnisAnasnuanslmiuuualiy
YBIN13YaUSAY YN ANATEINTAMUNLNISIATINALInUUN T Ad1nen 158U
LATUTINLINTIAIEN1TAINU (Investment Chapter) 1iluad1uanasiig Famasainnis
a & 9 a @y o Y o aaa " "y
\AATUVDY NAFTA ansgouismiladnisianunnamnisaainivainiinienisamuegiey

[y = PN [ 2w = A o X a o
AUNANYUTENAIUDIARITIEN 21 LAEVRIINUUNTIANUAINUANINEALY ) bNAVUDARAYRUY

YU AUSAYYINYUATNAY A.FA. 1994 (Energy Charter Treaty of 1994, ECT) Fadu

—

au%ﬁ’w}mﬂﬁmaummLQ‘Wwﬂﬁiaqwuiuqmaﬁwﬂismwﬁqaﬂu, AINANAIINAIBNINTNT
miamuﬁﬁa’;ﬁumiﬁﬂ (Agreement on Trade-Related Investment Measures, TRIMs),
AURNaIlUIEENISAIU3NIS (General Agreement on Trade in Services, GATS) W@
auanasidieansluninddunsdyyiineatunisin (Agreement on Trade-Related

Aspects of Intellectual Property Right, TRIPS) Saannunnadsing q drefudrufiuntoyed

a ol Y

Mngadesiunisdiunamuvetnamussfvasnisujifdetnamu® Fazmuladn

9

nvIngNsausEineUsenaldld T avinast19gwienstviANNANAINTAN WINA

LarAmUANaINIsANLES tnedldnwarmduendneallunislianslnense (direct right)

v W

vinamusaalunsiignszuIunM e lanaINTIEnIelsema  uenanil ngvidng

9

a 1

N13amUIENINUsEnAdlldnsnadeussangueldlunisiiun1samnuanm1aii

%0 "Elettronica Sicula S.P.A. (Elsi) (United States of America V. ltaly)," (International Court of Justice, 1989).
3 feg19du 9 vesdnnRuATeMasANIUALEINANT Wy n1sfuaTedvSTeainamuaIngwITlunsinYIALEY

L’%EJ‘U%EJEJIG]‘EJﬂaﬂﬁﬁﬁwaﬁ;ﬁﬁ%ﬂmiamu (police force) sy (see. "Mediation of Investor-State Conflicts,” Harvard

Law Review. p. 2544.)

2 uefund Funinu, naniugiurenginen1sanussrissemALarn1siuN Ay usEineUseme, v, 70-72.

33 |bid. Wt 72-77.
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(political risk insurance)™
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vmaulusalanazadvinvesauzoyyilagainisnldidululufianiafeadu vinlisy

[V .Y

Furunialasaniuunalnnisseiudefinmsenitedsivdnamulnddlgnisinnama
35 A d' I3 = IRov oA o ] I3

N1589MU015> Weunufiniseyglenainsiliusend wandaliiaudaauitazduly

Tufian19la® wenannd Wenarsunlatyuinifeadesduaiiulisslalunszuiunis

auglenains lud a.a. 2013 advyilvguisandssvinndlaaaasungitsieanuldssda

1
LY CY T~

lunseuglagainisseninesgivinasmuuuiiuguvesauddayayi® (UNCITRAL Rules on
Transparency in Treaty-based Investor-State Arbitration) NlonngInunIsUaLNe

Toyalvians1sauglasunsuteyadiusisunse UM ey IlanaINg kasdesniun1sidn

Y Y
1% o & [ ! = Y v v A v & a [ a
?J@%ﬁiﬂﬂﬁqﬁ'ﬁmg YNU ﬂa@ﬂﬂaqﬁﬁlgﬂmﬁi‘ﬂUﬂﬂUﬂUﬁﬁﬂLGU']LUUJT]QEJ‘L‘J iylﬁy']ﬁﬂﬂigsﬁqﬂﬂﬁ]

o
o9

Teanulusslaluniseyglagainsseninesgnutnamuuuiuguvesausdya a.a. 2014

34 Sabani, B., I. A. Laird, and G. E. Gismondi, International Investment Law and Arbitration: History, Modern Practice

and Future Prospects. p. 2.

» augnssusniselsuliausliaiisssuumanisasmu (investment court system, ICS) iaunuiin1sssiudaiiny
serinesgivtinamulaeniseyglanainis FssuumanisamuniniAllanvaeiinaeiunsssiudeninmnnegliosdnis
nmsflan warusngegluanuanauasugiauazn1smdsnseunqusznitsuaunivananglsuuasSgaandn a.a. 2016

(Comprehensive Economic and Trade Agreement, CETA) 53184AUANAIANATRIN T UNanA wglsUviiuUsewme

AenluSuazidomuy (see. wnfisuns Junsnu, winiuguesngunemsasusswhssswasazmsduiunisamuy
SenIneUseane, wiTin. 90-91.)

* Ibid. wtin. 78-79.

7 ngdrdhennslusdalumseugnlagaimssswinessiuinasuuuiuguresauddyaraunsoUsulitudefivmiiiatu
mﬂau%ﬁiyzywmiamuﬁv‘hﬁudaui’uﬁ 1 Wwwey a.A. 2014 Mnaluausdyyvsernstinnastuseulvinuy

oy lanamsthant il wazngdsnanazgnuinnusuldlugiusiidudiuniaes UNCITRAL Arbitration Rules Audie
ﬁwmﬁLﬁmmnau%é’iyﬁywmiﬁmuﬁﬁﬁ%ﬂui’uﬁ 1 w18 A.A. 2014 uasvdsIniy Vuusgnsdlazanasuegnadu (see.
United Nations Commission on International Trade Law, "Uncitral Rules on Transparency in Treaty-Based Investor-
State Arbitration (Effective Date: 1 April 2014)," [Online] Accessed: 12 July 2021. Available from:

https://uncitral.un.org/en/texts/arbitration/contractualtexts/transparency)
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(United Nations Convention on Transparency in Treaty-based Investor-State Arbitration of 2014)

WIRaYdyesWea (Mauritius Convention)®
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'
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Y
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o\l

a1duauy lenaIn15619 9, @aa1dusEndnedguia (inter-governmental institutions)

[y

MAgITeeiuuITguarn1simul, S1u9UsIANUInYINg MUY (counsel) Hidevney

(expert) Wn3w1n13 (scholars) wazeyganans (arbitrators) Jadugiivsuldnguune®

2.1.2 Wiwunn1svanalnnsszivdeinnszninesgivinamulusinistagiu

n1sdlandunisasmuludisussmagautiuigainudesneditnamu
lngannmnnisalluefin N13n5eUeesTUIAYes IR S UNTaULENANALNBIANUEHY

setnawmueglngraigl feransenuieenudndenslunishinnuauasesiunsasu

[y

Y0IsgHTUNITaUAY fegrntu Tl A 1938 Usgsnunduivesdndlnldviinisdeaianis

a a

(nationalized) Yasideufisduianislaguienanansgomsniuazsenguunduvesiguia

¥ o

dingln vibisguradin@lnidudynuianisdrsin nswda n1snaw uaznsvudnhduwazing

[y

sssusan1eludnglnanus vinlwluvazduusenusTuasiua1ana

[ YY)

AUIFUIABLUTAN

Iyd U L% o

AinsdiNdgduAInanuandndln wazuiazin1sadiiuing (boycott) LAnTu
Wuszeziiatdu 9 Anny Sgutaewinilaelszs1undud Roosevelt Alaldudnaliusen

a o LY Y a LY @ A [ a £% =] ¥ _40
fz]LiJiﬂu‘EJE)iJi‘Uﬂ'ﬁ“U@sL“Uﬂ’]LﬁEJ%']EJQWﬂi;ﬁU']aLSJﬂ"?JIﬂL‘UUNUi'TJ 24 SMUNTUEYFANIY

® elfund Funiny, nanNugILYeINIMINEN1SANUTEMI U SEmALaENIAEUN AW UsEINIUsEmA, vivh. 88-89.

% Sabani, B., I. A. Laird, and G. E. Gismondi, International Investment Law and Arbitration: History, Modern Practice

and Future Prospects. p. 4.

4 Borzu Sabahi, Noah Rubins, and Don Wallace Jr., Investor-State Arbitration (2nd Edition) (2019). p. 13 - 14.
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wlev1e “n1syakuuiielu” (gunboat diplomacy) Tunislimnuduasesduauyiivesnu
Alainluamulusisssina®

2.1.2.1 msymuvuisaty

nMsyawuUEed (gunboat diplomacy) Wukunnmsdelerudeeg
sULUURIRNE UM IamuInARivssmaldsoonmsamuihuldlugied aa. 1890
shensfiuszmaiivesdyuitnamuerdnislimdamenismmsiie Judsdulinigdsu
n1saauReraldgeleinudsmelinuinamuresay dregrau Tul a.a. 1900
ansgeuinliinsdaiesuludangednitetostuliliAnnshaneninda uvesusom

ausfunUsznaufamsluviugeal Wusu®

uan9INil ansgeuisndadufSuiamndnngmineilinisduases

NUTNAINUIINANYR FogeLTY ‘Vié’ﬂmmgm%’uﬁﬂumiﬁmmmﬂumaﬁn (@ minimum

standard for protection of aliens) lunguungseninalseinea, mmﬁmlﬁmﬁumiiﬁu

Fofinmszninainamusirsnatusifunisamulasanzfiasaniidunarsuenfiuuny

(extraterritorial neutral tribunals) %amﬁwé’mgwmsswdwﬂizmmﬁgﬂa%ﬁamL‘ﬁami

TauduasemnsnisyafuauyAluiisUseme sruimdnnguaneifsdfunisnufy
v«

NINIFUVDIAUANTIANIZABIEN1TTALTA1 ALY (expropriation of aliens’ property)®

Fawurfndenadmsvusemelusavasiuewsinidadunguusemagsunisamu

4 Sabani, B., I. A. Laird, and G. E. Gismondi, International Investment Law and Arbitration: History, Modern Practice

and Future Prospects. p. 7-8.

%2 Sabahi, B., N. Rubins, and D. W. Jr., Investor-State Arbitration (2nd Edition). p. 28-29.

% Sabani, B., I. A. Laird, and G. E. Gismondi, International Investment Law and Arbitration: History, Modern Practice

and Future Prospects. p. 7-9.
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“ Ibid. p. 9-11.
* Ibid. p. 10-11.
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% Sabahi, B., N. Rubins, and D. W. Jr., Investor-State Arbitration (2nd Edition). p. 32-33.
*7 Finish Ships Arbitration (Finland v. U.K.), 3 UNRIAA 1479 (1934).

 Sabahi, B., N. Rubins, and D. W. Jr., Investor-State Arbitration (2nd Edition). p. 32-33.
“ Ibid. p. 34.
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exporters and importers) finsfaen1sHaLINToUNIeNgUaefvisliAiansivaiou
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Manvulagliveuniunguuienisluvessgifunisasudeunsenusednsvesinay
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NOVINENTAUANYNF (foreign investment law, FIL) Wunguaneniglu

veesgniniilavifgifualenuveanisaaukazinamu n1155UN15aY UIRsgIU

™ \bid. %, 388-390.
™ |bid. %, 139-140.
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a = 1A a wa a vad =i Y
mslouiunu MsuAy n1sklidenussita nsufuRnilusssuuaziiewsssy uasnssedy
Tafinnszninesgiuinasu fegsvesnguunglngMine1veafun15aamuaed 1wy

e Ul R uESUuNTamU WA, 2520 Weesnv Ul AnUsenaussNavesnusn 1 w.A. 2542

[ a

£ va [ ) 4 & =
LAZNIZINVUYUALYANAUUINIAYAIANSIUDBN W.A. 2561 WuUsU UanNni I‘Uﬂﬁm

MI0UYINARAINITNINITAMUSERIUSTnalY ngmnensausngAdadunsians

o

n35psun1samulduaniaudugeunaziingnsruiuniseulanainis uenmielyain

Tuayn1sasuLazausdyyIn1samudnae’’

o

N5SEESuMTamuasInguuneatslueanaliiinnisnseyie ngided

o9

YY)

(unilateral acts) NdnaynuszluauduNUSTENIUsEIMA Fandnnisaenanunngeglu

o9

o

Article 17 w0ad 0 uugndnnisildveduiunisszniadioiioivesdgdnviine
ANENITUITNITNYNUIETENINUTENA (the International Law Commission’s Guiding
Principles applicable to Unilateral Declarations of States) %ﬂﬂ’lim’mgwmBﬁﬂﬂénsﬂaﬁg
srneanuyniusesglunisdhdnssuunseyglanan smnnguunesanardunsasng
AUAIANTISUYBUSTTU (a legitimate expectation) TAulednasu ilvtdnasyu
annsauannseeniulilasnisFunszuiuniseyyilanainis (acceptance by initiating

arbitral proceeding) n3eo1fen1sUsenAgensuag1ulunianis (making a formal

76 “ynefia n. vihenw, Usnginny, YR, @ewdu eyassed eyt eydns wie oudR Al (see. mauynsu ady

sudinean w.e. 2554, Teaulatl]. wndsiin: httpsy/dictionary.orst.go.th/index.php)

Teiifuns Juniny, wﬁmﬁyugmsuanﬂgwmﬂmimﬁqussmmszmml,azms@‘mﬁumiamuizijUssmﬂ nin. 140-161.
78 “Declarations publicly made and manifesting the will to be bound may have the effect of creating legal
obligations. When the conditions for this are met, the binding character of such declarations is based on good
faith; States concerned may then take them into consideration and rely on them,; such States are entitled to

require that such obligations be respected”
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acceptance) fild wailatnamuliuaninisseniuunas Sghagldannsaiinaouauyniy
1 = YY) 1 1 a . . 79 i
et el Aaegragu Tuad Telsim and Rumeli v Kazakhstan™ Useina Kazakhstan 1
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YosngnenInanlavyaiveunsnuvafiosnin (a stabilization clause) 1uszezandud

=

Huualaneninisasu gelunsaiil

Y

nawulanasanisamulul A 1999 uay Article 27

YaInguueainanflanivualiaiuisaldniseugilanainisniels 1ICSID lalaanisiu

1%
Y

Asesvartngniseusyilanainsngludulduudiauadsaslasuriaueiemeinnons

TN uuIEN15aUAIYIRYEY Kazakhstan® fatiy azmiulddnguwuuiaznssuiunis
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2.1.3.3 aubagiginsasnu

Tunenguunety ausdmyyin1sasmu (nvestment treaty) Luveiin

YDINYUUILNITAWUTENINUsTImANd 1Ay Nganssausdyyinisamuduludnme
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e 1gnaInn1samusenItelssnanign1391fine1u1vesulaevesiggiunisamu

LaaRAMULEUBIlATINITNITAUTEELEY TauNsadanesnmkaraULiueulviy

(Y]

N1389NUANYIA Tneausdygin1samuiiingussadlun1smruanginaanniangvang

g Yo o (% A o LY (% a = a a o a ) 81
‘VIIGUUWTUﬂUﬂ’]5@QVJUV]VI'1@\TIG]‘EJ‘lJﬂa\Wlu“UEJfliﬁﬂ'1ﬂﬁu@lu@uuﬂu%@ﬂ@ﬂiﬁﬂ?ﬂ‘ﬁux‘i 1a8n1S

o

Wi msiiau wasmsuSuldausdyginsamuniavangazanagnelaeudyayiniaieun

PN Enausd A.A. 1969 (Vienna Convention on the Law of Treaties, VCLT)*

o

MNTTUINHEM LA TIWIUTTAALUAUSFYYINITAWUITAINIT

g7} q

a o

wisausdygreanliidu 3 Ussunnudn lawd (1) ausdyginisasmuninid (bilateral

>

investment treaty, BIT) (2) AuANaAsYgRInInANTdunUyaRdmenisamu (bilateral

o

" Rumeli Telekom A.S. and Telsim Mobil Telekomunikasyon Hizmetleri A.S. v. Republic of Kazakhstan, ICSID Case
No. ARB/05/16
8 |lias Bantekas, An Introduction to International Arbitration (Cambridge University Press, 2015). p. 300-301.

S ynafifuns Juniay, MEnINuFILYeNNMININITAMUTEIUSEMALAYNIATUN T USEVI1aUsEmeA, ¥, 100-102.
# Ipid. i 104.
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economic agreement with investment provisions) wag (3) mmmnaﬂﬁlﬁmﬁumsamu

Y

#1091 USTUINNINER33F (investment-related agreement involving more than two states)

S9N
Db
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ausdeUsEVANg o TsAunalidessnamziumnaiull 01 Anuenasienisasesy
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J
LLazﬁuﬂsaﬂmiamu (agreement for promotion and protection of investment), A31UANAY
NSAET (free trade agreement, FTA), mmmﬂa\iﬁud%mmwgﬁﬁ] (economic partnership
agreement, EPA) ‘vﬁammmnmm%ﬁﬂussﬁuqﬁmﬂ (regional trade agreement, RTA)

Aa v 83
Vlllﬁllﬁlﬂinﬂ?ﬁmqiaﬂwu
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ausdyansamuinglimdndseiunndnamunuenmilaliandns
mudyyInsamu lnenindnamulidaiuisarsalinvuatedyyreynyilanainig
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(arbitration without privity)®*
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[NV Y]

ToNNINTENIN95FAUTT (state-state dispute settlement, SSDS) MAnann1sAnuLay

n1sUsuldausdyninad audduyinisamuddiuntygadnnmeandluniaisadyda

[

(procedural right) vaetinawu fie undyaAdimenisseiuteinimseninesgiutinasy

=

(investor-state dispute settlement, ISDS) lagtan1zn1sldn1saug 1 lanainisnisasyu
5¥1I19UsEmNeA (investor investment arbitration) FeunUaygiAdnaien1sseiudefiniy
sewingiutinasutindmualinisse futefinmaneldeudyan 1CSID Wududennis

YOIUNAMUAIIYIA w°'11ﬁﬁfﬂaw;uﬁéfa<m'lisl%’§hLﬁaﬂé’méfnwéfaqﬂﬁﬂ’amuﬁaulsu

8 |bid. %, 103-104.
8 bid. %t 390.
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Tuoudyeyn ICSID® vsaluuvausdyyrorvasniivualidnamuaiuisaidennisseiu
TafinvlneangayylanaInsanizAanigluteveduniseygylagainisues UNCITRAL
(ad hoc arbitral tribunal established under the Arbitration Rules of the United Nations
Commission on International Trade Law) fil& @20e1910u ANUANaINSAIESSEnINalng
AUueodlnIlae A.A. 2004 (Thailand-Australia Free Trade Agreement of 2004, TAFTA)
Article 917 (2% Aifanualiin “nindefinnlienaszivadldiiunisusnvmiiouas

M3RTIWeTes Unawmueniensyivdeinmlnganzeuglanainisaniziaseninaseme

S 2
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Mpasuneldvedefunm ey lanain1svednuEnITUIENTanyseyvRdinmeng iy

N15AN5ENI19UsEA (UNCITRAL)”

2.2 Ugymnsusiensaygnlanain1siagannam

msusiasitayglanainstaeginmidudiuddglunszuiunseygylanainis
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v v a o

wsslugassiureinnuveusssnlunszuIunIseyylagainig nstiansiuginm
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Y
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AfiNn®

® Ibid. w1, 110-11.
8 “If the dispute in question cannot be resolved through consultations and negotiations, the dispute may, at the
choice of the investor, be:

1. initiated before the Party's competent judicial or administrative bodies, in accordance with the laws and
regulations of the Party; or

2. resolved by an international ad hoc arbitral tribunal established under the Arbitration Rules of the United
Nations Commission on International Trade Law (UNCITRAL).”
87 UNCITRAL, Report No. A/CN.9/WG.II/WP.142. para 43.
8 |bid. para 42.
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% |bid. para 44.

% Article 12. Grounds for challenge

(1) When a person is approached in connection with his possible appointment as an arbitrator, he shall disclose
any circumstances likely to give rise to justifiable doubts as to his impartiality or independence. An arbitrator,
from the time of his appointment and throughout the arbitral proceedings, shall without delay disclose any such
circumstances to the parties unless they have already been informed of them by him.

(2) An arbitrator may be challenged only if circumstances exist that give rise to justifiable doubts as to his
impartiality or independence, or if he does not possess qualifications agreed to by the parties. A party may
challenge an arbitrator appointed by him, or in whose appointment he has participated, only for reasons of which
he becomes aware after the appointment has been made.

°! Bantekas, I, An Introduction to International Arbitration. p. 123-126.
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72 95N drwA, 3198Ye153na (nFamwa: Jeyeywy, 2562), v, 419-420.

%3 Sabani, B., I. A. Laird, and G. E. Gismondi, International Investment Law and Arbitration: History, Modern Practice

and Future Prospects. p. 32.
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senInUsemainmienistaiulunalesdluniseyqilanainissenitelsemea a.a. 2014
(The International Bar Association Guidelines on Conflicts of Interests in International
Arbitration (October 23, 2014)) uiiuiasesiiefilifinanniunianguune (a non-binding
instrument) wodngniunlglunisiarsaundnisvianuandivesouylanainig iwu
v o ° / a 1 v
mameﬂumLmzmmqﬂg‘wma (legal advice) mammmuiugmz@mm%w (expert
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L. Yo 1a ' P ' 95 . = ] a
opinion) Wifuginmdenishglauineu’ vsenstivenisusiaisayylanainisng o

Y
Aulpeainnluad 1Wusiu
AA Burlington v Ecuador

Burlington Resources Inc. (Burlington) 1 utinasudysfowsiuiiamu
TuAamsuanunduludszine Ecuador 333U Parenco Ecuador Ltd. (Parenco) Failusgiamie

¥83955U1a Ecuador Inglul a.f. 2001 Burlington latt1vidgyeywvslunandn

o

(production-sharing contracts, PSCs) @suu3staad Blocks 7 waz 11 lasludgygdinan

AmuAlY Burlington way Parenco sun1szATlTI8MazAMLEBIINATUTENBUAINIIVNSRLA

waniasudunislasudiuuisnanduauidu wenaini Tudygirdslnisminuanios
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[

o & = . v o PN % o =~ Y] vy
N1339ALNUNTIYIN Burlington AY Imwmmﬂmwmumumqwu IJua Ecuador VL@lIﬂ'ﬁ

a = 1 « 9 P~ = ° v v @ = o a
FINGANI-NLIYNIN Law 427 Tuimoumwieu U a.A. 2006 ﬂ?ﬂiUﬁ]@LﬂUﬂ’]Hf\ﬂﬂNﬁﬂﬂiWLﬁT’J

(extraordinary profits)’® Tugnsesas 50 :nus¥nuy wazluihaunatnu U a.e. 2007

%4 See. ICSID Convention Article 14 (1) “Persons designated to serve on the Panels shall be persons of high moral
character and recognized competence in the fields of law, commerce, industry or finance, who may be relied
upon to exercise independent judgment...”

% Sabani, B., I. A. Laird, and G. E. Gismondi, International Investment Law and Arbitration: History, Modern Practice

and Future Prospects. p. 32-33.

% also called “windfall profits” defined as the profits resulting from an “unforeseen” rise of oil prices in excess of

the price level at the time of conclusion of the PSCs.



40

$5U1a Ecuador Allingnsdnnumdanuamlsiviwluiosas 99 &9 Burlington Aleewudiy
N ! 2/ O o [ v v v =) = 1%
aBaananndeuriaseniediiinisusudnsiaiguaivszauanudumanlunisiasen

vinl# Burlington findulangnnissnanidaiunguuie Law 42 Tul a.a. 2009 Juwme i

1% '
1 1

$3U1a Ecuador dandndneiuniuiiludiuuusues Burlington waziieendssyaviy
- o ' < = ' [ @V v v a Y

Wouu191elun® wazsdeunsguia Ecuador AldinAsoUATOIUTIANLTIURNEAUITY
994 Burlington 5918988nNT231¥Ng 8N (ministerial decree) Waenidndey g1yl

Nananiu Burlington”’

luad Burlington v Ecuador” fgnna1inilana1ignsnisneygylanainis
v vo O | o M yva a v a 1 = Yo O
nlasunisussaslagdednamuliladnsamedeyangiiunisinueelasuunsiadu
auglanaINslagusEnnuIneIngraneseivinfeuiieUfiasn1sidenseuglanainig
Y ] ' & ad = ' V% @ &
s18dana1d agelsnd luaddeaygyalanainisignnaniviilaaeudiainnisidy
auglanaIn1slumenuLes

pA Tidewater v Venezuela

Tumfd Tidewater v Venezuela® L“‘ﬁluﬂiﬁﬁﬁmju Tidewater #9Us¥nNBUNINTT

1%
Y

yudmanztalug1dndln idldnensianislulssma Venezuela wazndsainsguia

Venezuela toin1sgananisunsiulull a.a. 1975 Aladin1531379 Tidewater TuSn1s5vuds

1%
Y

Wdunmiaesia weilugaetl a.a. 2008-2009 Fes1Anidunned ussAusEnUITuYeIssuIa
Venezuela leizuiinindrszarvuds uazlud a.a. 2009 55u1a Venezuela Aldnsingwune
4{‘ [ £ a A a v v a s Yoo v

Wen1sanunsngdunazusn1sinedesiuianislalasasueuliiuiguia (Reserve Law)
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auglagainisiagledisensesgnufiasiiasainnudt wlouglanainisagliladinis

7 Stefanie Schacherer, ed. International Investment Law and Sustainable Development: Key Cases from the

2010s(The International Institute for Sustainable Development, 2018). p. 20.

%8 "Burlington Resources, Inc. V. Republic of Ecuador ", (ICSID Case No. ARB/08/5, 2017).
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128 Ali, S. F. and O. G. Repousis, "Investor-State Mediation and the Rise of Transparency in International Investment
Law: Opportunity or Threat," Denver Journal of International Law and Policy. p. 241-242.
1% |CSID Case No. Arb/05/22

%0 Mundi, J

Byngun seauas, "vananulusslanielddedsfunmseyilagansvesnnenssuisnisngainenisiseninsUsena

WAsENUSEY19R," v, 102
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%2 Mundi, J.,

22 ungun seauas, "vanaulusslanelddedsiunsasyglanainisvesanenssunsnMInguuIenisasenialseime
wisanUseY1vnd," vin. 103.

13 UNCITRAL, Report No. A/CN.9/WG.III/WP.142. para. 20.

135 Claudia Caluori, "Guidelines for Mediation in Investor-State Disputes," Yearbook on International Arbitration 6, 1

(2019). p. 262.
1%6 "Walter Bau V. Thailand."
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3T UNCITRAL, Report No. A/CN.9/WG.III/WP.153. paras 17-21.
38 UNCITRAL, Report No. A/CN.9/WG.II/WP.142. para. 25.
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3% UNCITRAL, Report No. A/CN.9/WG.III/WP.153. para. 22.
199 |bid. para. 22-27.
1 yngun seauas, "vananulusslanieldtedsiunmseylagansvesnnenssuisnsngviinen1sAseninesUsena

wisanUseY1vnd," i, 108.
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M4 Article 40 (1) vestaUsduniseyqy1lanaini1sues UNCITRAL U a.a. 1976'

1pi135n15 the “cost follow the event” wldlumsivuarlddnglunssuiunseugnlanainis
et v Y 1 d' v 4 < | U a 1 Y1
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anmwIndouvesuiazaf egalsnA detiuniseunylanain1sves UNCITRAL U a.e. 2010
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192 UNCITRAL, Report No. A/CN.9/WG.III/WP.153. para 29.
1% Article 40

1. Except as provided in paragraph 2, the costs of arbitration shall in principle be borne by the unsuccessful
party. However, the arbitral tribunal may apportion each of such costs between the parties if it determines that
apportionment is reasonable, taking into account the circumstances of the case.

2. With respect to the costs of legal representation and assistance referred to in article 38, paragraph (e), the
arbitral tribunal, taking into account the circumstances of the case, shall be free to determine which party shall
bear such costs or may apportion such costs between the parties if it determines that apportionment is
reasonable.

3. When the arbitral tribunal issues an order for the termination of the arbitral proceedings or makes an award
on agreed terms, it shall fix the costs of arbitration referred to in article 38 and article 39, paragraph 1, in the text
of that order or award.

4. No additional fees may be charged by an arbitral tribunal for interpretation or correction or completion of
its award under articles 35 to 37.

149 Article 42

1. The costs of the arbitration shall in principle be borne by the unsuccessful party or parties. However, the

arbitral tribunal may apportion each of such costs between the parties if it determines that apportionment is

reasonable, taking into account the circumstances of the case.
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Unasunsganiu Inganzaldinglunisaiiunseuiunseunlanainisenaiialying
nanguineialssanuiosay 60 vasAlgTenmualunf '’ feegnuy

Af Plama Consortium v Bulgaria

18 Juniseyyilasainisnieliausdyan

Af Plama Consortium v Bulgaria
N URNINE1U (the Energy Charter Treaty) lnggl38n394na191113135U1a Bulgaria aziila
Wusnsdnuldausdaya InelivfoRnundnnisufiRegrainiieunaziusssy (fair and
equitable treatment) waglullilinsAuasesuazauiunsoE1 AT (the most constant
protection and security) iﬁa\lﬁ\‘mﬂﬂsﬁuﬁmiﬂﬁﬁlLﬁaﬂﬂﬁﬁaLLazia\iﬁﬂJmaﬁmwa
(unreasonable and discriminatory measures) ﬁUﬂ?iaﬂnu%ad Nova Plama azilna

WeuminAunisuAufanis Nova Plama 3aldinisiauetaisendedniniseugyilanainis

WasnnisazdaiusnsalauausdyyingUnsndaiy Article 10 (12) #935una Bulgaria

2. The arbitral tribunal shall in the final award or, if it deems appropriate, in any other award, determine any
amount that a party may have to pay to another party as a result of the decision on allocation of costs.
15 Article 40
1. The arbitral tribunal shall fix the costs of arbitration in the final award and, if it deems appropriate, in
another decision.
2. The term “costs” includes only:
(a) The fees of the arbitral tribunal to be stated separately as to each arbitrator and to be fixed by the
tribunal itself in accordance with article 41;
(b) The reasonable travel and other expenses incurred by the arbitrators;
(c) The reasonable costs of expert advice and of other assistance required by the arbitral tribunal;
(d) The reasonable travel and other expenses of witnesses to the extent such expenses are approved by
the arbitral tribunal;
(e) The legal and other costs incurred by the parties in relation to the arbitration to the extent that the
arbitral tribunal determines that the amount of such costs is reasonable;
(f) Any fees and expenses of the appointing authority as well as the fees and expenses of the Secretary-
General of the PCA.
196 UNCITRAL, Report No. A/CN.9/WG.III/WP.153. para 30.
97 UNCTAD, "Investor-State Disputes: Prevention and Alternatives to Arbitration," UNITED NATIONS CONFERENCE
ON TRADE AND DEVELOPMENT. p. 17-18.
198 ICSID Case No. ARB/03/24
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AA Pey Casado v Chile
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AR Pey Casado v Chile fi#11910 Mr. Victor Pey Casado %lj%'!\‘u,ﬁmsluamu

=] a L4

wazdreduguludiussmata Iy Mr. Pey Casado Usgnaugsnanisdeniun £ Clarin
Mudreaduayudszs1urBuada Mr. Salvador Allende wiN18MaIN155UTENS
1me General Augusto Pinochet nasrnganuisnlainganvinnisveantedefiun £l Clarin

wazBaenaisluiiviiauaes Mr. Pey Casado luvianun wagdouniguianmsnladnisns

a L2

nOuie Decree-Law No. 77 Usznalriesdnsniiedteanuusndas (Marxist entities)

<, s _aa v @y v a AR & v
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e _
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@ =~ @ aav va - ' ' 0%
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199 Mundi, J.,
150 UNCTAD, "Investor-State Disputes: Prevention and Alternatives to Arbitration." p. 17-18.
LICSID Case No. ARB/98/2
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152 Mundi, J

153 UNCTAD, "Investor—State Disputes: Prevention and Alternatives to Arbitration." p. 17.

5% UNCITRAL, Report No. A/CN.9/WG.III/WP.153. para 33.

155 UNCTAD, "Reform of Investor-State Dispute Settlement: In Search of a Roadmap," [Online] Accessed: 19 July
2021. Available from: https://unctad.org/system/files/official-document/webdiaepcb2013d4_en.pdf

156 Gaukrodger, D. and K. Gordon, "Investor-State Dispute Settlement: A Scoping Paper for the Investment Policy

Community." p. 58.
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T UNCITRAL, Report No. A/CN.9/WG.II/WP.142. paras. 31-33.

158 Gaukrodger, D. and K. Gordon, "Investor-State Dispute Settlement: A Scoping Paper for the Investment Policy
Community." p. 58.

159 UNCTAD, "Reform of Investor-State Dispute Settlement: In Search of a Roadmap."

1% CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8

161 | G&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc .v. Argentine Republic, ICSID Case No.
ARB/02/1
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YaaulanaIN1TegNaideaneu AneiunsruIuiasangnldlagmasyy lana1n1g
TEMIN9USLNAVDINDNITATUIUNYIA (the International Court of Arbitration of the

Y 1 a 3

International Chamber of Commerce, ICC) i liginmaiusatauenIumuluynia

Y

J dy 1d L] 1 J J dy = [ gj dy = %
vaarvualuntsdesionnsoyglanainisnoudvinsinawanvin Ml dn1siauely
91fuANeRIedeBasE (an independent body) Tun1snsiaaeuAdvin lagn1snsiaaey
v ! L i | d‘ LY dy a . dy
minanagsesldlanisnsisgeulneafuiiioniuesad (the merits of the case) wananil

gainsauslitimsdnsiinalnnisgnssaiiludase (a stand-alone appellate mechanism)

180 UNCITRAL, Report No. A/CN.9/WG.II/WP.166. paras 13-16.
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I ¢ ) ° A oa \ . . L. . ° v

WUDIANIHNTID U NN WNENNAUBNIN (a higher judicial authority ) YIMRUINATIIEDU
ANNABAAZBA (ensuring consistency) Tun1sAnutauneg 9 luauddyyIn1samuninia
wazunludaianainvesidvinfionvdinansenueg1eiitossdAynesuUsruIMEIs 1L

(public funds)'® YaeUszmALTUNITAY

(3) MfassasdnsliauuazmagyssaiminmsamuiitiRinnwim fduna
(Standing first instance and appeal investment court, with full-time judges) lnuAu g
{loianu (A first instance tribunal) agvimiAsuilsdefinm nsfumauaie (fact finding)
wagnsUsutongrunedniutomanss drunmeiiansananssal (An appellate tribunal)
wFuilemgyssainnenlrau lunsdiiddeunnsomesngranssminsdiinszuiufionsan
Annannegaiouss viiefidefianatnesudstaresdoifiaaidluad udistnaedfiarsun
onssalarlianunsavimihifiarsanasisaeuderiaaielmiliios (should not undertake

a de novo review of the facts.) wagnalnlunisanssalfananidisduazyilaieiingg

Nedulsgiuiedesiunisendedeamnisnisgnssailaeiveu’®?

3.2.2 M3USUUTIsNsusititeusylanaInIsuar A I TNERs LagdSesIIy

(1) n13UFuUTaIBmsudsdaLaznIsAnAIuaYylnnaINIshazEItaduad
(ISDS tribunal members’ selection, appointment and challenge) 81avilananguwINig
911 myuTuusengszideulunisussnsauglanainisiaeainim n13dnvideydisiederes

Magyhvtimeuslenains maitunsidiusiuvesantusng 9 lunmsussiseuglanainig

ey

Wion1sinssmanisamu 1udu

(2) n153avinUTELIa9385550 (Code of conduct) WauAtalgynifitigany
< a < 13 Va a % = ¥ a
Anuludaszuaraulunanivetoidnneddund ISDS LavasuInsgIunNIesesssy

dwsudnagyimihiiladend saufenisivuanavesnsliuiRanudssaiassusssu'®

181 |bid. paras 17-20.
182 |bid. paras 21-23.
183 |bid. paras 24-28.
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[y

3.2.3 msvfulsaReiunalamsiidausmuazsmuaNYeIALS Ay LAY
N13AANAUTA YR
(1) Matfinunumeesdsaifauidygyilunisiaunmasiouduand
(Enhancing treaty Parties’ control over their instruments) dlownfinaneyseimneneneny
witydgyniauliaenadesiuedisliammnaunalunisiniuausdyyinisamu
PENITNUUATDUNINAILNITAAINAUSYQYI13uAUL nsRAulaedeReIsonaiiy
Tuausdygidng q Anudndunid mﬁmﬁwﬁwLLuzﬁwﬁm%’mmzay@ﬂmmmiﬁ&nﬁ’u
AUNUNEVBINDEATMATUINTFIUA o Tuausdya w‘%amﬁbmiammﬁﬁmaQﬂﬁumu
Tannatluausdynyinisamuunly suanIsfeRaenssun1sTIilen1sinuauS S
39331364 9 Fanamimsasianuiusuasianldesaiuszuu lnsorarsiinisdags
nalnlunsfmuausdyglunsounyad vielagandundaanidule SAuTtans WA

WRsgIUNNgIneiananlgivausdyanisamusely s

(2) N1SAUNTTRAIUITINVDINUIBIULNTIT1UI9UB93F (Strengthening the
involvement of State authorities) teuwnludymaiuliasnadesiuetsliaummauns
lunsiruausdygyinisamu Henvagyilagnisasienseunsvinudmsuigdesglunis

o«

finrsandszinulgvidesiu nsdaminuzrinnuiulaegnfausdygyiion1snsvdgey

wiomsdnminalnasivaeunsenalnanssaliiussinsseninedgiusy (a State-State body)'®

s 43

3.2.4 MyUTudgaieiumsdesiulazusanideiinim

(1) Mstesuasenalnmsseiuteinmuenvilonnauglanains wu nshnanie
N38EA529N15 (Strengthening of dispute settlement mechanisms other than arbitration
(ombudsman, mediation) 1eanszeziianazaldanelunszuiunissziutefinam uasg

wedesiuldlidedaudiensedugteinimniinguuieg lnge13in139nvindydsiede

18% |bid. paras 28-32.
185 |bid. paras 33-36.
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Ausrueuvsedlnandeetisliinisseiudeninmeddulinsanunsaviliaeniniu Tauds
nswaugatsAuigItunIssESuteRnmadenae o Tiaau Tneerawauisiuluiu
nseuNMsvinundeglulagtumen1snaIunseuIuNTIVIANNNYMINETUNTEUIUNITBY 9
Y ) A Ao ] v Y a a = . .
Wiy Wiefiisenin nalnnisseduteimmiuuleusansauwuunas (hybrid or mixed-mode
dispute resolution) Felutagiuarungterudenattiaduasisulaainnisaniueu
9839 UNCITRAL Tunisiasuadslininislnandeuildunnvuninusudyyidalusinnienis
lnainae (Singapore Convention on Mediation) F2UDINTANTUIUVDS ICSID AHNS

= ° Y o o 1y vL I a usL 1186
LAFYUUNFUDVBUIAUIINILNITENALNAYRAUULAU

(2) N5 AENENUTIAINNITLBEI8IANUEBNIBINY 898U (Exhaustion of

local remedies) Ingin 1siaueliinaauazAanalnInunIugeI81ANLdene
Y a ayy v 1 = = = Yy Y

nviesunlaillamunnrunsneukasninliiinsileiendesaiunsaauatasuniod

Whgnalnnisseiudeiinmseninedgivinamuls welvesdnsgnsgunanieluvesizysu

M3aU (domestic authorities) ladlenaiasandyminfsvuiuinamuneu lnedinsiaue

Tsinsivuanannisaenadludeteruliludeunvesausdyyinisamuiiioingiuna

Ifussuunguunen1eluvessguIndu (to empower domestic legal systems) Wazldes

Jaymmsviaunanmsnsiaaeurestinau'®’

(3) MsUFuUInsEUIuRasaitouAtgmnisilosedlsifiyauaznnseniles
(Procedure to address frivolous claims, including summary dismissal) Tnedinisiauala
WALz (a guideline) Analnnisnsadeudunanisiausteienies (a check-and-
balances mechanism for claims) n1sa31analnnisnsiaasunisilesndildiiya
(unfounded or frivolous claims) Msasanalailigruiaaneifiansanluniseenddsls

denestisyalddneiiinturianuamnidunsiauedeisonioslifiya saufanisaie

Y

186 |bid. paras 38-42.
187 |bid. paras 43-45.
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NITUIURINTUIMUULIISA (the expedited processing) d1msudealsaniosiliiyaliioan

Y

AlgIglunisoulanainis'®

(@) MsvUsuussneatudymnisaiiunssuiuiiansangt NMsisensesrndens

U a ¥

)" warnsflasuddlngSgnisensas (Multiple proceedings,

Plilanevulpensa (reflective loss

o9

reflective loss and counterclaims by respondent States) lagfidotduslwaduninsnig
! ' . 4 o o 19 val A v oo o a )

NNYUUIBBE1980U (soft law instruments) Litedudalalviiinsudaiioneafsaiu

soauqlanaInvisedarmaangwislunaiediu Jymnisiauedeienasluandeme

My a X . . v v Y] = o v
MlalloinTulaenss (claims for reflective loss) a1ngdeviuvesinawu saudanisiausl

v Yo 2190

srSuMsauaninsaflodwnntnaswuliufiinumiusnsalneliausdyagmsamula

3.2.5 myUSulsaigiunsaiuayunismsiuanuananiguan (Third-party funding)

C a

lneilvaiaualrinmsiamnedynyisenindnamugisenses (the claimant) fiu

9

WU (the funder) aUselordlunsngiaaauaNNUINWINMUIELaZOUNILANAINIT
warduIuRuralseleyinauwmuIINMIsIatuay unen1sRulviutnamuluniseaue
¥ a b4 ¥ o U U 1 1 ‘;’ v a Y vV 1 v

Tai3enTosadesgniniadadiuegianuizan wenand dulinsiauelivinuldlvidnis
alvayunnsiuanyaranieuenludefininnienisasu vsevnliaunsaiulanassd
nsUesiudymnistanulunayselevd lngliinslamedyyinsdiaduanumienistu

(the funding agreement) wagaIsiunadlnwrinliinisiUakedinand nanilavagufie

= o ! 13 ‘:4' o a a =3 191
ﬂ’Ji"\]SMﬂWiﬁiNQDWNIUNIﬁIUUiSLWL!Li@ﬂﬂ’]iﬁ‘UUﬁHum’NﬂﬂiLﬂuﬁ]’]ﬂ‘lalﬂﬂai/lﬁﬂmﬂﬂ“(m

'8 |bid. paras 46-48.
189 ‘Reflective Loss’ is a legal principle of company autonomy. The idea is that a company, and not its
shareholders, should have the right to recover the company’s losses. This principle is especially important for a
company’s creditors, who could otherwise find their claims frustrated if shareholders could bypass the company
and recover directly. It is also important for potential defendants who could face claims from both a company
and its shareholders for the same loss. (see. Chris Webber and Michael Davar, "Overcoming the Principle of
“Reflective Loss”," [Online] Accessed: 26 July 2021. Updated: November 1, 2017. Available from:
https://www.finance-disputes.co.uk/2017/11/overcoming-the-principle-of-reflective-loss/)

%0 UNCITRAL, Report No. A/CN.9/WG.III/WP.166. paras 49-50.
1 |bid. paras 61-63.
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3.3 aAnunuigvasmsinainagluusunvesnisssiudeninmsendnedgivinasu

192 1935

o 1 4 A . & o v U oo 1
A1 ﬂ']ilﬂaLﬂaEJ (mediation) uuuﬂ?qulﬂaLﬂﬂﬂﬂUﬂqﬁq MsUTTUDL

v v a 3

(conciliation) lngdagtudelinnumiunlidassesiuneituanuvuiendaiauvesassdiil

[
LYY

wsznszvIumstunsinaindenaznisussusutuiinnuauiieinuluaisedfey Al

=

= o

Jedinusangandinisldneaesanludnwazunuduld (interchangeable) og19lsAniu
NINN1T1881988 B8R TN UIINabNNITIEIUTaRNINNIIN1Ta N U IFegUwuUl
feuunneineiueg na1dfe M3Uszueu (conciliation) AxilkUszusuAFE (@ sole conciliator)

vsonnRUTEURN (conciliation commission) ¥MiN U sEAiugABUNT oA 1UEYDIGANN

'
o Al

93 (the respective positions of the disputing parties) LLazaaﬂﬁﬁaLLusumMﬁmaQﬂﬁu

Y 1a LY

(non-binding recommendations) Legaeliafinmanunsaussanuanasiulaegsduiing

Y 9

[
LY v v

anveataRunisUsEuaY (conciliation rules) Snaziiauangu (flexibility) welwauise
dnnelianislnainaedue (other mediation techniques) inUsuldla Tuvuginsinainae
(mediation) Wudunsyuiunisidlndindie (a mediator) agvhmihiitiewmdegiinimlviande
= 14 % ¢l Y a ! 1 Fa a = a v
nsolinuaulaiunayselesunuasvasusasingnnnIdnsaungvang Flaguninad
A lnandgasnandemsussliudnunlulnguvssanurvosainmusiazi e (merits-based

evaluation of parties' positions) wagh indindgagyimiigneanuazainltunismiseny

sevingimnvsaesrheiveliaunsaussgauanasiuegwduiing'™

INIBINNTTINNIULBNAT5Y99 UNCITRAL T9An31 “n1suseuan” (condiliation) kay

“Aslnawnae” (mediation) TuAnununeunuiuld (interchangeable terms)'” Tuaney

192 goymnelunwlnevesdnin “lndinde” fe yaailsianasi, waeilisesnesiu (see. wauynsy ali
swUnfineanu w.A. 2554, [ooula])

195 pomnglunmwivevesdndn “Ussuen” Ao ezduedie, vhn13usenes (see. Ibid.)

9% Weeramantry, R. and B. Chang, "Bibliography on Investor-State Conciliation and Mediation," NUS Centre for

International Law Project on Investor-State Conciliation Working Paper 20/01. p. 4.

195 Tunguaneuduuuved UNCITRAL 3193813 bnandenemalydseninasemeuazanunnatse fudeinmsening
Uszmefidunaunainnisinainde .. 2018 (UNCITRAL Model Law on International Commercial Mediation and
International Settlement Agreements Resulting from Mediation, 2018) lﬁﬁmﬁLLmﬁmgmmEJLL&JLL‘U‘UEUEN UNCITRAL

T98N1USEUBUTBRN NN VS SeI9UsEmNeA A.A. 2002 (the 2002 UNCITRAL Model Law on International
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F¥UUY04 ICSID wenaoAloonainduiiosainsingruanuduuifunnsisdulunig
nUNIEsEIIUTEmALNUNAREee ! nd1de Tuszuuves ICSID winlunislnanae

. . a Yo [ 2/ M Y & a 14 Y a 14 1 a
(mediation) autUalsgnnigudiaglilaluaun@nues ICSID anansatlduinisla lnednsdl

(%

anusannasfiunsglndindels 1-2 au Fadlnaindessivthnviswmdednsalliaiansaussg

Anuanassyiudefinmiuldlaeglndindesslivansduuzdila 9 denmsidvianunnasiu
' ! a a 3 ' A o a < b4 ! I

seninansal 8nvanseuIunisinaindedidanuduninisdes wazdnsdlaiunsneenain

nszvunsinaindglanaennaiiesnudnanudugeniazdedisgnaennseuiunisinginie

(ongoing consent) Tuwaugiivinilunisuszuey (conciliation) nelé ICSID AasziUssueu

Usznausieyana 3 AU lagansdluaswiangasniliay uagdsesuazunannisanasiuiien

lnggiinmanuilany %@ﬂmz;:IUiguamzﬁwmﬂums%izLﬁu%ﬁwmé’w197

Oppenheim 1926 T#A21URN18U9In15USTUBNT8ANIN (conciliation)
AUNYUNIBIENINUTTIMARNUNARLEBILIIT “nIzurunislunisseiuteininlaenisun
Y a v Ao Y a 1y v Yy & a [y | a =
Tofinminazyananiininlunisiianunseinsiudomassa waesuilseinmiene ey

Y

lugarunnasiulasenitmsaesdsuazsivednviiedyayrseiudeinmiliiinayniy

H o & D 2AG » 198
DYWANYVIANIDATNNINWIVBDIFAS

Bottini Lag Lavista 2010 wag Salacuse 2015 a3U18N15UTEUDUTRANIN
909 ICSID 310w “nseygyilanainisfilifinayniu” (non-binding arbitration) Ine Salacuse

Taasuiesaluin “uintsidenunisinainae (mediation) 1dunszuiunisiagainsla

Commercial Conciliation) Tngldidin “nnslnainde (mediation)” wnudirndn “nmsuszuen (conciliation)” stavian
ﬁmﬁy'qﬁmiaarﬂLm5mJmﬁiyiﬁaﬂlua’mﬁummiﬂﬁummmmmﬂaﬁzi’u%ﬁwmﬁaammﬁmﬁ’uaqﬁ@mﬁm‘lﬂ%’jﬁm
mslnaindeadlude (see. Ibid. p. 26.)

1% |bid. p. 20.

7 |CSID, "Background Paper on Investment Mediation." p. 4-5.

198 “The process of settling a dispute by referring it to a commission of persons whose task it is to elucidate the
facts and (usually after hearing the parties and endeavouring to bring them to an agreement) to make a report
containing proposals for a settlement, but not having the binding character of an award or judgment.” (see.
Weeramantry, R. and B. Chang, "Bibliography on Investor-State Conciliation and Mediation," NUS Centre for

International Law Project on Investor-State Conciliation Working Paper 20/01. p. 12.)
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Wyanafiaiudruglreaininlunisiasaniiesziudesinim agvinlvnisussuey

(conciliation) anagludminideiunisinanieludnguuuunis”'”

Franck 2014 waz Ng 2019 wanA13n1sinainaseanduasingy nguusnde

'
= U

n1slnaindeludussifiuamen (evaluative mediation) Fedilnaindeazlinui
a v < ' a o | oA A ' A a o

\Nenfiugaulegngeuvesginmnsaesie nauiassfe n1slnandelueiuigainuasain
(facilitative mediation) g lnawndgagyregininlunisseiudenininlayoguugiuves
nauszlevil (interest-based) wazn1suAdeyniiiionsihuinislusuian (future-oriented

problem solving)*®

Aetiy AR lafeItunsUseueNteinInsenIesgivtnau (investor-

State conciliation) Tuadiglndisrpulunisddninaiunueydyayi ICSID aeldnguane

JEIUTEmALKRUNARLLTDY Tumanseiudiy anudilaneadunisinaindedeiningening

S3riutinaayu (investor-State mediation) asfelvaifiuwilduniazeg uuiuguveinisindinde

lugegruigauaEnln (the faclitative mediation) Anulun1sufdanienisaiunnn
¥ ! a ! = = ! ! el' < o

Anunlansinainfenungruneseninsdsewmeluefn Juwesiinisinawndedunissiue

ANAEAINTUNITLRT91 (the facilitation of negotiations) Inesgiauiivelminnissedu

TN mseninesglagdun”!

199 “if one defines mediation as a voluntary process by which a third person assists the disputants to negotiate a

settlement of their dispute, then conciliation clearly falls within the category of mediation,” (see. Ibid. p. 12.)

20 |bid. p. 12.

21 “Modern understanding of investor-State conciliation has tended to gravitate towards the definition in the
ICSID Convention and under public international law. In contrast, the modern understanding of investor-State
mediation tends to be based on the facilitative mediation found in commercial practice, rather than international
law’s historic understanding of mediation as the facilitation of negotiations by a third State to achieve a peaceful

settlement of inter-State disputes” (see. Ibid. p. 12.)
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3.3.1 winAnkasngefngranefiieatesiunisinainae

o
[ (% s (%

nstnandsiiauduiusiuieussiiuniingnunesazdenuing1™ wazidu

[
v Y ' o

= ax Y a Aa wa o, = a
EﬂLL‘UUWU\TGUaQ’Jﬁﬂ']ﬁi% YYDNNINNUUTLIA AU UNINYIIUIUAULA L AF UL TNLIUVD

9

Yy v

UseTRmansuiauywen Tnensseiudefinmitenslnaindstiud dusaususeana 3,000 3
reuASannatlu Egypt, Babel waz Assyria dwiululsewaiu ssuumsinandedudiudifay
Tuimusssunengruneveiuwazaninsaduamanuluinmaszifmanslafies 4,000 Uneu
TnssssuivesnislndindefiaglivinldAnanunduujindseninatuduaenadosiu
WNAURRYEIE TR IR e sUsTmARL WU §VSWn (Taocism) uazdiswsae (Confucianism)™®?
wenanil mslnaindadunalniinuldluluuiunvesngunesewinassma wu anude 33
wiNgUnsanyssv1vid wselulenanswuuiig atudl 5 NI G E VTP MR ekl ld
nQWEIENELA (Annex V of the United Nation on the Law of the Sea)™® uazlagfiguiuy
vean15lnaindsiinansdnwausivhlfanuseduandesdanisuienisnisindinde
(mediation) Aun15UsEUBNTaANIN (conciliation) 8anaNAUINEINITALUIDDNINAULA

aghadinualansell Imarekeraneeusuinnisussuendeninmialudnuiuunies

| a Y
AshnanasLYuiuy

fg19ru Tus1891UYRIAMEYI19IUY 2 U9 UNCITRAL Tananifenislagaiin

“aslnainae” wnunsidanan “n1susesuen” Tusnsansaig 9 989 UNCITRAL wazladl

v ea

= o a ! ! ! a < J £ 1 1 A 1a
ﬂ’]iL?JEJUﬂ']EJﬁU']EJG]EJIU'N ﬂ’]ﬂﬂaLﬂﬁ‘EJLUU@’]F]W‘VWIQﬂI‘UEJEJ’Nﬂ’]WQGZJDNSL‘IJﬂi%U’JUﬂWﬁ/lﬂWW’WI

U

SensedliyananisuenvsenmzyanaliIewmaeain e iaunsaseduteinmiiie

Y

[V RRY)

NI TRFUAUGDU 9 9819dullng Laylulona15du 9 999 UNCITRAL nauniitu
Tadnslamannsussusunazarinnisinainaglusadunulianla (the terms “conciliation”

and “mediation” were interchangeable) #1114 UNCITRAL 1dan#13ginani1 “nslnainae”

202 Michal Alberstein, "The Jurisprudence of Mediation: Between Formalism, Feminism, and Identity
Conversations."

203 Ng, D., "Isds Reform Conference: Mapping the Way Forward Discussion Paper for the Session on Investment
Mediation." para. 6-7.

2% |bid. para 6.
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wldlunisseydyaimawnudiin “msuszuen” lneniviaslunistisatvayuliin

v = 3 Ao = 205
AU AU BUDUAUNNAT AN T

Snunrhluvesnslnaindeannsoudsldiu 2 S il

dnwazusn Aenslnainasluisseidiuame (evaluative mediation) 9013
IndindsluzduvuidindindsasiunumlunmsUssiduegdfanuiuiorfugauduay
NTIUVDIVONNIN sudinstussiuddnludondndreeie q shegradu lunssuaums
Uszuendefivnaeld 1CSID iunseurumsinanstiiudsnsinaindeludsssiiunaen
lnglumdl Tesoro Petroleum Corporation v Trinidad and Tobago™ §Uszuel Lord Wilberforce
§nanain “wisunsuimdhilunssuauntsifonsussiudedaudesevingfinm
detlifussduiidao uazasfemesssiiugauiaesudasdiowaganundululd

afinnusazigazgousurseUiaslunseuunseuyIlnNaIN1IUIBNIEUIUNITNIGANA

'
-~ 1

Famsnszvimiauaiifiiiedeliginamauisaussqgaaunnassaudule 2’

anwasNaae N1sbnatnagludsnulsaiuazain (facilitative mediation)

Y 1a

= ¢ I a I3 ) = | dl
"'ZNEJ@Naﬂigiﬂsﬁu%@\ﬁ@WW'W]Lﬂu%aﬂ I@]UUWUWV]GUEN%T,LﬂaLﬂaUﬂ@ﬂqislnﬂiﬂﬂwwr]‘ﬂll']ﬂqﬁa

U

Aenfurauslond anudents waringusvasAvesgiinim 1ainmiyesiuiuludnladig

v
=

= 1 ¢ aa | a v vya a < = | I a 1 1
vsolil Fensalidlnainfesslilainisussiliugaudmsegnsauresaiinmudasinouay

Y 9

I = 1 aa J ' a Y o ' N
avliuansnruiiule ] ABATEUNNIN LLG]EElﬂaLﬂaEJf\]gLuumﬂ’ﬁ@?ﬁﬂﬂig‘UUUﬂqilﬂaLﬂaﬁl

Y I a < a

Tumstaglaininaiuisadeadiuisnisiazdrsuitedaudsdonuies wazeeliainm
Y

Y

25 UNCITRAL, Report No. A/CN.9/WG.I/WP.205. para. 5.

‘Mediation’ is a widely used term for a process where parties request a third person or persons to assist them in
their attempt to reach an amicable settlement of their dispute arising out of, or relating to, a contractual or other
legal relationship. In its previously adopted texts and relevant documents, UNCITRAL used the term ‘conciliation’
with the understanding that the terms ‘conciliation’ and ‘mediation” were interchangeable. In preparing the
[Convention/amendment to the Model Law], the Commission decided to use the term ‘mediation’ instead in an
effort to adapt to the actual and practical use of the terms and with the expectation that this change will
facilitate the promotion and heighten the visibility of the [Convention/ Model Law]. This change in terminology
does not have any substantive or conceptual implications.”

26 |CSID Case No. CONC/83/1

27 Stephen M. Schwebel, "ls Mediation of Foreign Investment Disputes Plausible?," ICSID Review — Foreign

Investment Law Journal 22, 2 (2017).
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yadulunnausslevidluowaniidasing q anunsamivaulauinniinisnanmiuieivede

Plimaasuwlaghs®®

ag14lsAd ldnandunislnandsludsussifiunaen (Evaluative mediation)

ysanishnainasludesiuisauazain (Facilitative mediation) AdulilepIaaiiadmsy
I A A ° PR o A v ia v Y a A a £ v
Alnandenianunsatuilduduieyisliginvauisassivtefinniinduls

Y

& I A & aa Y a a' v &
wonani nslnandeluisnisseiudeinimiansanulavilulungvune
seiUseina Mmegradu Tunginsavdsewvd deuni 33° lanvualiginmazdedly
ad & o w v 1Y) ' P a

Fnswsadudaunsn uazazdeedenisiiaiu mslnanie nsUsvue n1seuyIlmnaInIs

v Y oa = 3 ) a A aa o ad 1% A
n1sszdudeiininlagma ¥3084ANITEAUYHAIA NI8ITNTIAgFURDY 9 uAUARTNIY
gidanlunisseiudefinim wagninfiasunluyguvesnisAinisasusenitalseinea

v PN o = v PN Y ¢ ] v Y a
Tudauni 5 vesduiinarutilaves WTO werfunginaaiuazdunaulunisssiutainm
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obligation of the former under Part Il shall, if possible, be settled amicably."
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28 |bid. p. 264-265.




92

Tusgninedndunislnginds Mansueieas n1snenney warunumvedlnande wenaind

ludevsrudinisimuanannisifelfiuaiududaszuasanudunansweslnainge

mssnwianududiinaznisiinuanudu sudinssuiunsinanuanasssiuteiiniy
=) a ! a o v 239

wsegndnnszuIuNIsinanAeBneig

v a 14 1

The IBA Mediation Rules tuflvauinnislddaduiinireuanannnirdeddiu
JdaemaUszUenYee ICSID (the ICSID Conciliation Rules) iiasn the IBA Mediation Rules 1
laildhanldiawizdudofinmmsngumnefifsiulasnssainnisasmumingu wiawise
vhanldfuyndefinmiiouiesiunisamuls (nvestment-related disputes) sanddldiu
Folduds (differences) 78 slailadedunareudofinmiladuiu Inead Republic of
Equatorial Guinea v. CMS Energy Corporation and others?® daifuusniifinsidatadu

w03 IBA lUusuldrudefinmsesninesgivdnamunelinssuiunsussuendeinmuas ICSID™!

dmsunisidenuaznisudsdelndinfalag the IBA Mediation Rules Al
mml,w]ﬂm'mfmﬂmwiqéfqaqﬁﬂmw:iﬂszuam (the conciliation commission) Aunalnwas ICSID
! A . - o Y v was Yol I 5 I d' a
na1Ae Tu article 4 Y04 the IBA Mediation Rules ”Lmuzyjzy,miwmmmamﬁlﬂat,ﬂaaﬂumm
& = | = | % . [ I J a PN J g."/
wseazilylndindusiufle (co-mediator) lnen1sanasiuseninadnsd Tuvaeinisusiass
anuaydayay ICSID article 29 loTayalRliusemanmuzdUszueuduguiud (uneven number
of conciliators) Fslpeviluazgnimualidnuiu 3 au lnednsalusisnssUsvuenduasnilany
drulsesuAnglUTTURNALARIlNITANAITULAIRITENINNANTAeaaadny uananil
lusunseuszezatdmiunisuasnndanuuanaeiy Inenisudesaglnaindeniy

the IBA Mediation Rules az@aianiunisnnelu 21 44 a1y article 5 (4) TuAnENNITWAIRS

ANUTDTIAU ICSID A2d 5L eLIa19INan81ININ

29 The International Bar Association, "The Iba Rules for Investor-State Mediation," [Online] Accessed: 24 July 2021.
Available from: https://www.ibanet.org/resources

49 1CSID Case No. CONC(AF)/12/2

281 Ng, D., "Isds Reform Conference: Mapping the Way Forward Discussion Paper for the Session on Investment

Mediation." para. 43.



93

luduresunuImeedg inaindeffinauwand1aiu naife n1eld the IBA

Mediation Rules &lnawndeanunsavinduuztl (recommendations) laanzlunsainiimssasve

(%
v

31nANIANIADE 180 article 8 (7) TuvazAinngdUseuaun1unalnue ICSID @11190
mauugiludnuazidedtulanediies (sua sponte) nasaszuziiaifiaglunszuiunig

Uszuaunudavsrunsusyuay ICSID a7 22 (2)

Tugnunmsabiunssuiunsinanas sy the IBA Mediation Rules 28n153194u3nNg

a

MmiuneazideawasnnuiRliaenadesiuaulszasivesgnsdl (article 8) Tz
= o a % ' = = T '
mindunisadunisnielinsaured ICSID ATEUIUNITAN 9 LUANNYANYUNUINNIN
fodraau lunsdaiiune undngiu (the collection of evidence) winidunissiiunig
Aela the IBA Mediation Rules #lnaindgazlianunsaienneiuingla 9 anyananils
yanalanInUAINANEULeNaNansil (article 8 (8) luvugamziUsyuonves ICSID

fg1unalunmseiiiunisaananls (Rule 22 (3) (b))

3.5 uumslunisinslndinasuetunalansseiudaiininsendnedgiutnasmu

meldausdyyinisamu

(YY) ‘:l'

anulifianelasienszuiuntsey lnnaINisseninesgiud nasuiiiugey

3 9

Y a A

Tauansliiutsanudndulunisiinssuiunmsseiudefininmadendu q unasunaln

(%

aenanbifiainusings Uszuda wazrreneianuduiusseninedgiuinamuuiniy

FIsnslnandeaiunsatisliingussasitnsduussalule wazdrelvinisseiudedinm

v v v A v

zinesgivinasuduluegiduinsuind@uld agelshd Giadidnnaeislunsimun

q

ol

nsvvIUNIssEivtefinimseninesgiutnamuiedeasuluiinisldisnisinamnaglunisseiu

Pofinmundu Fanrsduasudinanannsasuangildlaideludefinmlaensiuunld

3Snslnandeiudaininvesnulruindule®

292 Frauke Nitschke, "The Iba's Investor-State Mediation Rules and the Icsid Dispute Settlement Framework," ICSID

Review: Foreign Investment Law Journal 29, 1 (2014). p. 126-128.

2% "Mediation of Investor-State Conflicts," Harvard Law Review. p. 2564.




94

[

n1ssedudeninmseninedgiutnau (1SDS) lsunisnarifslunenguung

1 1A 1 [ v 14 PN = ) ¥ o
wmwﬂszmmmmmL‘Uuwa’mLLazézmsaiaumanmwuwm wisrgtlunistweung

[ a a

Autinamusinilunsenteiienseusediussnaulailuinsamulae o1feguuidng

nausdygn nsnausdygiansnengruneduinamudinaaldisusiiunisinide

& ]

VBINYUUIBTENINUILNARUUALAY wadudunisvirlranstuaiunsadedulaciuaduin

Y

vasayglanain1snandnamuliladugnfluausdyyrfuaseinisamuunegidle
= a N o W a | = .

AR 1SDS enANanlaaInasIsusuIINARdIANaIeAf WU AR Yukos Universal Ltd.

(Isle of Man) v Russia Federation &#4iin15i3anA1deviauns 114 Wua1uneaasansy

38R Philip Morris v Australia and Uruguay 8iigaiuised9esussqnaniamiyns®

msseiudefinmmaden (Altemative dispute resolution) {uUslegvsoginm

| = 1 = A A | % v A a 1a ' |
nnigduegrwnn iesmnazlifiginmidgladesivievuzad mnainmudaziig

Trnusiuiislunsmdegfdafnniusiuiu nssefutefinmmiadan a1y nshnawnae

9

& Y a o & ad o Y a g v v a I ° ]
'Vi'i@ﬂqiﬂﬁgu@lIGUE]WW’Wl"\](ﬂL‘Uu’]ﬁﬂ'\ﬁ'ﬁg\ﬂlsﬂ'P]WW'WW]I%?%EJ%L’Ja']UE]EJLLagﬂJﬂ'ﬂSUT\]WEJG]’m']’]

o
v v a

n1seyglanaInis dnvieddanudanguas wasoruralunisdnduladuvesgiiny
Pglunisihwianuduiusseningiinmluszereny srunsdiglianunsadiuingnis
a ~ v % \ a Iy Y & a a

NmunzauiielinisAuaTedN1adnua19wIf aenadesiuingussasdlunisninides

nsthlugdefinm® fegrayu lued Tesoro Petroleum Corporation v Trinidad and Tobago™

Y

A g | aa v o W PN v Y a vy Al Y
ﬂ@L‘Uum'JEJEJ']Qﬂ@WW’Wlig‘WJ’]QﬁﬁﬂUUﬂﬁﬂVJUWﬁ’]ﬂﬂiﬂi%ﬂUﬂJE]WW’WIVLWWJEJﬂ'ﬁVLﬂﬁLﬂaﬂﬂqfﬂ(ﬂ

v v X

ToUsfuiwensuszuenves ICSID aluaftu Lord Wilberforce ivinwiniiluglnainae

lupAnifiyarinin 143 auneaarsansy Usvaunadnsalunisviliginimussganunnas

[ %
1 Y

Juwdulanelusseziianiies 2 U waslialganeiaduiies 11,000 aeaansansguintu®’

248 Claxton, J. M., "Compelling Parties to Mediate Investor-State Disputes: No Pressure, No Diamonds?," Pepperdine

Dispute Resolution Law Journal.

285 UNCITRAL, Report No. A/CN.9/1044. Para. 27.
26 1CSID Case No. CONC/83/1
287 Ng, D., "Isds Reform Conference: Mapping the Way Forward Discussion Paper for the Session on Investment

Mediation." para. 33.



95

Jayusenisdrfdmsunibenuvessslunissiufotuiednnisiudeinig

InAnTulutunoureInIsiaTa15eIuTe RN 1H9991NN1TVINANLKUUDUN NG AN

'
o U 14 v a1 Y a = a wa (3

ﬁ'Wii‘UL‘D’Wi‘fj’]ﬁii%i?ﬂiﬂﬂ’ﬁi%z‘stﬂBWW’m i’)iJﬂﬂﬂ’]ﬁUi’]ﬂ‘ﬂ’]ﬂLLu’JﬂgUﬁ] BaENITVINBIANT

[% '
U = a =) ¥

191119 1UN5 9 9IUNTR TS U RN fatu FedlAnusndunazdednauleuionas

e

nseunnguaneieatvayulniinisldnisinaindeuniu Fadagiuaiesdionienguung

[

nlasuaruauladmsvihunldluuiunvesnisseiutenininseninedgiudnaufe

audydsnrlusitmenisinainie®® &

Fan1sseduteninimniaientu a1uisaurunlela

o a & Y a = v a o & v o Y] v
naeana wlzinludeinniuuiuainaiy Inedndudedinsimuikwimaatuayuly
ANzaUYILARaINTSuAEATNINTIERensERasulun MBSz auL e sedu

Tofin1m wonnd 8193gAesfinrsuITMslunsaieanuaseniniiugidulede

[ Y

a o Yaa | P I PRy v 1Y)
Neatun1sldisnsinainde warnisasieusegdaliduiguasdnamulunisldnisseiv

el

9

Y a & 1 o = @ Yo va v Q. Y o ! =
VDWNWNINNWEADN LYY ﬂ']iﬁ]W;\lﬂ@UiNmeuqﬂ'}quaqmqiﬂiﬁﬂU%LﬂEJ’JSEJ@Q Wumu @EJ']\ﬂﬁﬂ@qll

lunsi3nsseiudeinmmadenunldiunisseivtefinimssninedeivinamuazsesam

A

yoaunasEIndsnMsssiuteiinmidenldiulssinuiiddgdu o de wu 3nsseiudeiinm
Ao v & ! v a = ' o a o a v
ldiuaznelmintdymiainudswienisanduulouisvessguianiaialinaieasnulauis
-'-NI [ ' Y 5 = 1 Gl | 1% |
veusIsudueIInTEnudetnamu (resulatory chill) wialy viadwmalinulsdaanas
v Y a d‘ a I o =) [ g v o (] v Y a

mﬂmiimmawwwgﬂﬂﬂﬂ@Lﬂummaumdm Wusu aslu msnauinalnssiutefinm
FINAN292 A0 AMINABAAR BINUMANTTINIAUIA (go0d governance norms) TIUAINDUAUDA

et nsRmuAsBu (the Sustainable Development Goal (SDG 16))*° ¢

(%
1

mslnainasdunsyuiunisiansaiisaeshedugeudnsiunisesadeinmniy

Y

lnenssiagaudismdeanginaindeimiduyaaaiiaiy lnsunuimvesdlnaindede

M3tIEEeANnmMluNTRTNNY WarlnesssuyAreINIs inaindeag uuuguuesLE oY

v = 1

munanauaiaslavesdnsal (party autonomy) ANBUeNRIANTHT e ognaen

Y

%8 UNCITRAL, Report No. A/CN.9/1044. para. 29.
29 |bid. para. 30.
20 bid. para. 31.



96

(%
LYY

nsrurumsinainde®! dalu nistnandededailumadeniiuiaggdasaziinnudulyla

v

dusulinamuuazszdns 9 lunisseiudedaudsardafininiinanianssunisa s
d‘ | d‘ gj ] Yo U . . . . A ¥ ] 1
Wasnnnisinaindeduatunsadiuldsiudu (in conjunction with) n3eldetnsguuiu

(in parallel to) lUiunseugylenaInIsman1samu®? lngenaaguuuivienistinisinainie

v v v [

wnasunalnnsseiudennnseninesgivinamuneldausdyyinisamuls dall

3.5.1 NM3USuU§etaun Cooling-off period luauddyyinisamu

o

UNCITRAL lalvidawugiiiusgaie 9 11lun15es9vinausdyyinisamuiy
) v v g va =< A . .
SymsedenaliiinssuIuNsUSnwIMIeneunIseRatngaINT (pre-arbitration procedures)

WadaetulazuIsMIToRiNINTAD1AATY 39971990 unTEUIUNSTUSNBAE Y9N TUIAY

253 (

ALHiuN15*>? (mandatory pre-arbitration procedures)

auddyanisamuleeniluaziinseussegnanUssanaauiavnifoud miuli

v 1Y) | v a i a

@jﬁwmié’mﬁm}’mnmﬁ'@md’rﬂumiwmmmzi’waﬁﬁwmmamqauumﬂaumzu‘”}

(% 1%
o

AN IMTUTUGN1TNATUIVBIDUNLANAINIT T9YIIT2LLIARINA1ITY

LY

A
AnuluT eI

e
Calle

[y

“cooling-off period” ** Faiimsiausuurinalsaghrlenmaniuinamuiassgisunisamu

Tun1919597 USnwmnie wselnaindenu lugas cooling-off period lnafissuzinanegstion

5

namou Welinalnaenatiduiusz@nsna UBNINU FUTHAYYINT1IAIVUNNUTIY

Y]

Vod 152U ToNNINEDI52AU (a two-tiered dispute settlement clause) @snnunlu

Tuguwsnainnagaeinsliisnsseiudeinnmadensliuulagluuunilaneunaviing

&

Tunaadlaensseiudeininalgniseynlagainis deluseaunsnil (the first tier) giinm

21 |CSID, "Background Paper on Investment Mediation." p. 1.

252 Caluori, C., "Guidelines for Mediation in Investor-State Disputes," Yearbook on International Arbitration. p. 261.
22 UNCITRAL, Report No. A/CN.9/1044. para. 20.

24 lyausdyyInsanuninig (BITs) vse ANUANAINTISANES (FTAs) “Cooling-off period” Mangfis nousveslian
sewinansudstardendes (notification of the claim) lUgrhenseny audstisnsSuduvesnszuiunsseiudeinmlli
sgsennzayglanansiemalulsza Ingluszninaianandnanginivine1dun1s1asa1 (negotiation) it

N 1NUTIatennatiueg19duilng (see. Caluori, C., "Guidelines for Mediation in Investor-State Disputes," Yearbook
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23 UNCITRAL, Report No. A/CN.9/1044. para. 28.
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267 Claxton, J. M., "Compelling Parties to Mediate Investor-State Disputes: No Pressure, No Diamonds?," Pepperdine

Dispute Resolution Law Journal. p. 78.
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269 Ng, D., "Isds Reform Conference: Mapping the Way Forward Discussion Paper for the Session on Investment

Mediation." para. 53.
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26 “Meg Kinnear of ICSID highlighted that the drafters of the ICSID Convention foresaw the conciliation
mechanisms, rather than arbitration, to be the instrument of choice. Practice has proved the opposite to be true.
However, with the growing awareness of alternative dispute resolution (ADR), its increasing role in domestic
systems. With the urgent need for cost-efficiency of dispute resolution, now is the right time to revisit investor-
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State mediation.” (see. "Investor-State Mediation: Trends, Risks and Opportunities.” "Investor-State Mediation:

Trends, Risks and Opportunities.")
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281 Thailand-Australia Free Trade Agreement of 2004, Article 917 Settlement of Disputes between a Party
and an Investor of the other Party
“1. In the event of a dispute between a Party and an investor of the other Party relating to a
covered investment, consultations shall take place between the parties concerned with a view to resolving the
case amicably.
2. If the dispute in question cannot be resolved through consultations and negotiations, the
dispute may, at the choice of the investor, be:
1. initiated before the Party's competent judicial or administrative bodies, in accordance with
the laws and regulations of the Party; or
2. resolved by an international ad hoc arbitral tribunal established under the Arbitration Rules of
the United Nations Commission on International Trade Law (UNCITRAL).” ...
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283 Zachary Douglas, "The Hybrid Foundations of Investment Treaty Arbitration," British Yearbook of International
Law 74, 1 (2003).
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20 Kun Fan, "Symposium: Mediation of Investor-State Disputes: A Treaty Survey," J. Disp. Resol. 327 (2020). p. 327.
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293 Caluori, C., "Guidelines for Mediation in Investor-State Disputes,” Yearbook on International Arbitration. p. 261-262.




118

[

prosecution for corruption) uenaNt lAsIa3199893§NENa18MUIBNUTINALITD

£%
v

lpafaanuginadiuinsenisseiuteinim sumsguassatunisvesusulssanadmiuns

4

2,

v Y a 204 24 [d ! o v aa
FEIUVBNNIN ﬂﬂ@LﬂuQUﬁiiﬂ@EﬂQﬁﬁ UNAYU

4.2.2 n1sbnandgluigausziiugnen (evaluative mediation) funisindinae

Tudegnuaganuagain (facilitative mediation)
Professor William Ury &3 s utienfuisnislunisseiudefinamls 3 dumou
(1) nsUsrauUselevidAnyseninegiiniy (reconciling parties’ underlying interests)
(2) ﬂﬂi%dﬂiﬂ’iLﬁHﬂ’]&JQﬂ (determining who is in the right) waz (3) n15¥31lasidudne

J |

fifis1unaseseaninninfiy (determining who is more powerful) n15133531lAYATILAE
nslnanasludesuisauazninifuisnisnaluvesnszuiunisssivdefinm
Inedanauselowil (interest-based dispute resolution) @1unsalUesnIzUIUNITIEIUTOANN
lng8nfiodns (right-based methods) 1¥u SYUUABRUURLAL LaENITaUNILANAINIT
dunsdlveamsszivtefinmlnedadeFossiuna (power-based methods) L MIANYAIY

(labor strike) N1589ANTVRIHLB1UIINIIUTNS (assertions of managerial authority)

msadlnulunaesegia (economic sanctions) s¥wanUsene wazn13vnesas il (war) usu?

v

nszuUnIsIEiuteinmlnuanauszlavil (interest-based dispute resolution
processes) dnlasuanuilouiesanduitnisifiasldanemuazsnadnsiluiiuiianela
sy Grelvanisanisnisuntymedialulins wazsnwiuieSonfuanuduius

sewingiiniaesdhe egelsia llanndefimniiszaunsowdlaldsienisldisnmsamna

Iaaa Y v yal v v

WIzU9ATIeaz ISl mnanasiule vinlidnesnuuuszuun1ssziudeinag

U
%ﬁaaa%’wﬂizmumuﬁlwﬁaﬂwmﬁf{jﬁwmmmmﬂ%’uLwiqiﬁaamﬂﬁaaﬁ’umméfaami

NN ARG

2% Fan, K., "Symposium: Mediation of Investor-State Disputes: A Treaty Survey," J. Disp. Resol. 327. p. 329.
2% "Mediation of Investor-State Conflicts," Harvard Law Review. p. 2552.

26 |bid. p. 2552.
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01 “As of December 15, 2020, ICSID had organized 156 virtual hearings and sessions in calendar year 2020. The
vast majority of these (90%) were in ICSID Convention arbitrations. The remaining hearings and sessions were held
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Centre (1%).” (see. ICSID, "2020 Year in Review," [Online] Accessed: 24 Sep 2021. Available from:
https://icsid.worldbank.org/news-and-events/news-releases/2020-year-review)

%02 "Mediation of Investor-State Conflicts," Harvard Law Review. p. 2547-2548.
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Imﬁm%muwﬁﬁﬂéﬂﬂémgﬂ (Appointment of the Mediator) U Article 14 lanvun

“mediation” means a process, whether referred to by the expression mediation, conciliation or an expression
of similar import, whereby parties request a third person or persons (“the mediator”) to assist them in their
attempt to reach an amicable settlement of their dispute arising out of or relating to a contractual or other legal
relationship. The mediator does not have the authority to impose upon the parties a solution to the dispute.
(see. UNCITRAL, "Uncitral Model Law on International Commercial Mediation and International Settlement
Agreements Resulting from Mediation," ed. UNCITRAL(2018).)

23 Article 6. Number and appointment of mediators

5. When a person is approached in connection with his or her possible appointment as mediator, he or she
shall disclose any circumstances likely to give rise to justifiable doubts as to his or her impartiality or
independence. A mediator, from the time of his or her appointment and throughout the mediation proceedings,
shall without delay disclose any such circumstances to the parties unless they have already been informed of

them by him or her. (see. Ibid.)
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%% Rule 14 Acceptance of Appointment
(3) Within 20 days after receipt of the request for acceptance of an appointment, the appointee shall:
(a) accept the appointment; and
(b) provide a signed declaration in the form published by the Centre, addressing matters including the
mediator’s independence, impartiality, availability and commitment to maintain the confidentiality of the
mediation.

(4) The Secretary-General shall notify the parties of the acceptance of appointment by the mediator and
transmit the signed declaration to them.

(5) The Secretary-General shall notify the parties if a mediator fails to accept the appointment or provide a
signed declaration within the time limit referred to in paragraph (3), and another person shall be appointed as
mediator in accordance with the method followed for the previous appointment.

(6) The mediator shall have a continuing obligation promptly to disclose any change of circumstances relevant
to the declaration referred to in paragraph (3)(b).

(7) Unless the parties and the mediator agree otherwise, a mediator may not act as arbitrator, conciliator,
counsel, expert, judge, witness or in any other capacity in any proceeding relating to the issues in dispute in the
mediation.

(see. ICSID, "lcsid Mediation Rules.")
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%2 “Double-hatting is generally understood in the context of investor-State dispute settlement (ISDS) as the

practice by which one individual acts in two different roles in ISDS cases simultaneously or within a short time
period. Often it refers to being an arbitrator and a counsel simultaneously but may extend to other roles such as
acting as an expert witness or mediator in separate ISDS proceedings.” (see. ICSID, "Code of Conduct — Background
Papers: Double-Hatting," (2021). p. 1.)

%27 psian Academy of International Law, "Isds Reform Conference 2019: Mapping the Way Forward." p. 453.
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2 |bid. p. 154.
329 “3 TPF-specific situation where a successful respondent holding an adverse costs award is unable to enforce
the same on account of the claimant being impecunious [1] and the claimant’s funder not being bound by such
award.” (see. https://investmentandcommercialarbitrationreview.com/2020/07/third-party-funding-and-security-

for-costs-resolving-the-arbitral-hit-and-run/)

0 Asian Academy of International Law, "Isds Reform Conference 2019: Mapping the Way Forward." p. 154.
31 UNCITRAL, Report No. A/CN.9/WG.II/WP.157. paras. 16 — 23.
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%32 psian Academy of International Law, "Isds Reform Conference 2019: Mapping the Way Forward." p. 155.
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Meeting: The Use of Mediation in Isds,"(Hong Kong: Asian Academy of International Law, 2020). p. 356.
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% Ng, D., "Isds Reform Conference: Mapping the Way Forward Discussion Paper for the Session on Investment
Mediation." para. 32.

7 “The Convention is an instrument by which Parties to investment treaties concluded before 1 April 2014
express their consent to apply the UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration
("Rules on Transparency" or "Rules"). The Rules on Transparency, effective as of 1 April 2014, are a set of
procedural rules for making publicly available information on investor-State arbitrations arising under investment
treaties. In relation to investment treaties concluded prior to 1 April 2014, the Rules apply, inter alia, when Parties
to the relevant investment treaty agree to their application. The Convention is an efficient and flexible
mechanism for recording such agreement.” (see. UNCITRAL, [Online]. Available from:

https://uncitral.un.org/en/texts/arbitration/conventions/transparency)
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%8 Euler, D., M. Gehring, and M. Scherer, Transparency in International Investment Arbitration: A Guide to the

Uncitral Rules on Transparency in Treaty-Based Investor—State Arbitration. p. 2.
¥ |bid. p. 5.
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ANATDINITAMY wazgld NUAUAUS Y INTAMUIVINTUNATTUN 1 Wwnew A.e. 2014 LIuus

A

0 “Article 2. Application of the UNCITRAL Rules on Transparency

Bilateral or multilateral application

1. The UNCITRAL Rules on Transparency shall apply to any investor-State arbitration, whether or not initiated
under the UNCITRAL Arbitration Rules, in which the respondent is a Party that has not made a relevant
reservation under article 3(1)(a) or (b), and the claimant is of a State that is a Party that has not made a relevant
reservation under article 3(1)(a).

Unilateral offer of application

2. Where the UNCITRAL Rules on Transparency do not apply pursuant to paragraph 1, the UNCITRAL Rules on
Transparency shall apply to an investor-State arbitration, whether or not initiated under the UNCITRAL Arbitration
Rules, in which the respondent is a Party that has not made a reservation relevant to that investor-State

arbitration under article 3(1), and the claimant agrees to the application of the UNCITRAL Rules on Transparency”

341 Euler, D., M. Gehring, and M. Scherer, Transparency in International Investment Arbitration: A Guide to the

Uncitral Rules on Transparency in Treaty-Based Investor-State Arbitration. p. 32.
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3% “Article 28 (3) Hearings shall be held in camera unless the parties agree otherwise. The arbitral tribunal may
require the retirement of any witness or witnesses, including expert witnesses, during the testimony of such other
witnesses, except that a witness, including an expert witness, who is a party to the arbitration shall not, in
principle, be asked to retire.”
% “Rule 48 Rendering of the Award

(4) The Centre shall not publish the award without the consent of the parties. The Centre shall, however,
promptly include in its publications excerpts of the legal reasoning of the Tribunal.

%47 Euler, D., M. Gehring, and M. Scherer, Transparency in International Investment Arbitration: A Guide to the

Uncitral Rules on Transparency in Treaty-Based Investor—State Arbitration. p. 92-95.
% |bid. p. 129-130.
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7383131 (oral hearings) insgludafinimsenitesgiuinamudnazineites
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anssuy fedu untygRtu Article 4 westaviAuimennulusslan Jaduiauinis

[

d1AnyraIniseeNsun1sidiusinvesuanaiatnlunszuIuNITOUNIINAAINITIENINNSY

futnauuIndu®
Ineawadavesislunseugnliyarananudianiiasslunssuinisen
Ag NTWINNTEIUTINVRIYAAAAINE 13 A DY ILarT (added value) TfunssuIu
#1300y uaznisdsoyale 9 Wawlaeyaaanawazdesldvilinssuiuiinnsaniadn
A o o A ¢ a 1Y) v ) ! v = | =
wagnd1AgyfeUseloviaglasuainnisiauedeyadinaidvsdesiuinniinalie
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3% |bid. p. 130-134.
>0 bid. p. 134.
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a non-disputing Party to the treaty) (Article 5)

v v [

unUayelAludruilifeafuiunisfudeyandnvinlaedefau (a third party)
lunszuiuniseyglanain1snienisamu o813lsne nisiauedeyadenaidlidu
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Y
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InedTngUszashiiialinazouglanainislasudeyannignifou q luausdyayinisamu
Aa a 5% = JEI” . . ” & = vay 1§ 1 =
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Y353 ' 1 o qu‘L > & A 1Y 3
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WBUIENBUNITINIRYARNEINDUINT IV

(6) M3suilaneunangu (Hearings) (Article 6)

LYY J

JavsruINmeauluselan Article 6 lOn1nuUALNEINUNISNRINTLUIUNIT

v v W

Suilanerundngruluniseugilanainisseninsgivinamulaeaisisae nelddesniiu

1 bid. p. 135.
*2 |bid. p. 197.
3 |bid. p. 198.
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i Tul .. 2005 AMEERIITNIVES WTO (a WTO panel) lasinsadlusinisiasuily
mmLﬁummsmzmmﬁﬁawamawizmﬂmq‘['ﬁu (the European Communities, EC) Tuad
the US — Continued Suspension of Obligations of Canada Dispute Wudu wenainil

4 @ va a 1% 1 [ @) a

Aoy IlenaIn1sneld ICSID AladanuneteunazasvaunaseninauInduluses
AulUsald (the need for transparency) Auarudndulunisduasesnszuiufiansan

Ffuiennan (the need to protect procedural integrity) iuﬂ'ﬁagapimmmﬁé’w LU

luaf Biwater Gauf?™ auzaugIlanaINstaufiastoseniodvasigura Tanzania luns

% bid. p. 228.
> |bid. p. 229.
%% |CSID Case No. Arb/05/22
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a & e a v Y “ A g [ A v [ 2 . .
NUL9D9ITIANT 91978 “Yoy m/lLUummaumammmaawauﬂa (Confidential or

protected information) #aundgygiatudiutiaglelunisiansanintelanaglignilame

37 Euler, D., M. Gehring, and M. Scherer, Transparency in International Investment Arbitration: A Guide to the

Uncitral Rules on Transparency in Treaty-Based Investor=State Arbitration. p. 230-231.

*8 |bid. p. 247.

> bid. p. 250-251.
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0 bid. p. 262.

* lbid.

%2 bid. p. 293.

%5 yngun seawas, "maneulusdanglddedifunmseunilngainisvesnmenIsusnIsnNY e sAsEnIeUseImne
wisEnUsE19IR," M. 18-20.

364 Kessedjian, C. et al., "Mediation in Future Investor-State Dispute Settlement," Academic Forum on ISDS

Concept Paper 2020/16. p. 2.
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% anwel iusy, "Tesieduesigiteasnluniseyglagainisseninasemesonisanu’ @amansum g,
UAmans, RaansaluIneds, 2557), win. 12-21.

%6 Kessedjian, C. et al., "Mediation in Future Investor-State Dispute Settlement," Academic Forum on ISDS

Concept Paper 2020/16. p. 14.

%7 "Mediation of Investor-State Conflicts," Harvard Law Review. p. 2556.
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%8 Kessedjian, C. et al., "Mediation in Future Investor-State Dispute Settlement," Academic Forum on ISDS

Concept Paper 2020/16. p. 14.

369 Fan, K., "Symposium: Mediation of Investor-State Disputes: A Treaty Survey," J. Disp. Resol. 327. p. 331.
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1 UNCITRAL, Report No. A/CN.9/WG.II/WP.142. para. 20.
3" UNCITRAL, Report No. A/CN.9/WG.III/WP.153. paras 17-21.
"2 UNCITRAL, Report No. A/CN.9/WG.II/WP.142. para. 25.
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A8ty ICSID 977U 5 adnedunisasadululdssesnanadsUssunn 16 Waumitu
FINTAFAAUNTZUIUNINTIAGIIZTwanA T8N 1A TUNITNINMUIBTD1 99ZA UL

> 4NNt MINANNITARINIBNTNAS19ETIA

lutunouveasn1soygIlanaInstunenas®
Iafartesnuanuduiiusmassugiaseninginmladnioeg®
AA Tesoro Petroleum Corporation v Trinidad and Tobago
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TngluvIunvesnisinaindedeinmseninegiuinamu affiuszaunadisa
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3

nszulIunNIInelaveteAun 43% vastotsAunisoynylanain1sves ICSID niongld

TaUarui 36> (1) vestaddunisenalanain1sves UNCITRAL A.A. 2013 Bagyinlid3vin

3 Ng, D., "Isds Reform Conference: Mapping the Way Forward Discussion Paper for the Session on Investment
Mediation." para. 125.
% “Rule 43 Settlement and Discontinuance

(1) If, before the award is rendered, the parties agree on a settlement of the dispute or otherwise to
discontinue the proceeding, the Tribunal, or the Secretary-General if the Tribunal has not yet been constituted,
shall, at their written request, in an order take note of the discontinuance of the proceeding.

(2) If the parties file with the Secretary-General the full and signed text of their settlement and in writing
request the Tribunal to embody such settlement in an award, the Tribunal may record the settlement in the
form of its award.” (see. ICSID, "lcsid Convention Arbitration Rules,"(2006).)

5 “Article 36
1. If, before the award is made, the parties agree on a settlement of the dispute, the arbitral tribunal shall

either issue an order for the termination of the arbitral proceedings or, if requested by the parties and accepted
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910 Article 147 99an)uanuwlibuuvad UNCITRAL 91978n15U52UaNTaNNINN 19N

S¥I19USEINA (the 2002 UNCITRAL Model Law on International Commercial Conciliation)

v Y a v
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by the arbitral tribunal, record the settlement in the form of an arbitral award on agreed terms. The arbitral
tribunal is not obliged to give reasons for such an award.

2. If, before the award is made, the continuation of the arbitral proceedings becomes unnecessary or
impossible for any reason not mentioned in paragraph 1, the arbitral tribunal shall inform the parties of its
intention to issue an order for the termination of the proceedings. The arbitral tribunal shall have the power to
issue such an order unless there are remaining matters that may need to be decided and the arbitral tribunal
considers it appropriate to do so.

3. Copies of the order for termination of the arbitral proceedings or of the arbitral award on agreed terms,
signed by the arbitrators, shall be communicated by the arbitral tribunal to the parties. Where an arbitral award
on agreed terms is made, the provisions of article 34, paragraphs 2, 4 and 5, shall apply.” (see. Law, U. N. C. o. I.
T., "Uncitral Arbitration Rules.")

%6 Ng, D., "Isds Reform Conference: Mapping the Way Forward Discussion Paper for the Session on Investment
Mediation." para. 128.
7 “Article 14. Enforceability of settlement agreementd

If the parties conclude an agreement settling a dispute, that settlement agreement is binding and enforceable . . . [the

enacting State may insert a description of the method of enforcing settlement agreements or refer to provisions

governing such enforcement].”
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91nn15bnaLnae (United Nations Convention on International Settlement Agreements

Resulting from Mediation) #3® a‘qﬁ'iyigﬁﬁﬂﬂiﬂ%’i’lﬁwﬂﬂﬂﬂél,ﬂgﬁ (the Singapore

o Y

Convention on Mediation) #n1sAruuatigadunszuauninsssalunistisaudygysziu

a

Yo INNIsinalnde (an expedited enforcement regime for mediated settlement

agreement) @115 ULA Lot NIRRT UA VYDA NINN NI Ve 55111902l (international

commercial disputes)’® #sluusunuas UNCITRAL W A1 “nswielad (commercial)”*®!
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| [y

Allnvedlissrng q amnsnende Article 8.1°% (a) tiemstoau (reservation) Tihaunnas

<9

%8 Weeramantry, R. and B. Chang, "Bibliography on Investor-State Conciliation and Mediation," NUS Centre for

International Law Project on Investor-State Conciliation Working Paper 20/01. p. 25.

% ugua fiynsal, "nstedudygnlnaindedefivammemndydsznindsamaiunauannisinande Anw nmsUsdu
doyalnaindedeivinnemdudseninsssmanmeldeudyandnlusindnens lnainde e 2019, wih. 73.
0 Weeramantry, R. and B. Chang, "Bibliography on Investor-State Conciliation and Mediation," NUS Centre for

International Law Project on Investor-State Conciliation Working Paper 20/01. p. 25.

01 “The term “commercial” should be given a wide interpretation so as to cover matters arising from all
relationships of a commercial nature, whether contractual or not. Relationships of a commercial nature include,
but are not limited to, the following transactions: any trade transaction for the supply or exchange of goods or
services; distribution agreement; commercial representation or agency; factoring; leasing; construction of works;
consulting; engineering; licensing; investment; financing; banking; insurance; exploitation agreement or concession;
joint venture and other forms of industrial or business cooperation; and carriage of goods or passengers by air,
sea, rail or road.” (see. footnote 1, UNCITRAL, "Uncitral Model Law on International Commercial Mediation and

International Settlement Agreements Resulting from Mediation.")

402 “ Article 8. Reservations

1. A Party to the Convention may declare that:
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(a) It shall not apply this Convention to settlement agreements to which it is a party, or to which any
governmental agencies or any person acting on behalf of a governmental agency is a party, to the extent
specified in the declaration;

(b) It shall apply this Convention only to the extent that the parties to the settlement agreement have
agreed to the application of the Convention.”

%3 \Weeramantry, R. and B. Chang, "Bibliography on Investor-State Conciliation and Mediation," NUS Centre for

International Law Project on Investor-State Conciliation Working Paper 20/01. p. 25.
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20 Ali, S. F. and O. G. Repousis, "Investor-State Mediation and the Rise of Transparency in International Investment
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422 Caluori, C., "Guidelines for Mediation in Investor-State Disputes," Yearbook on International Arbitration. p. 262.
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% |bid. para 8.
7 Article 6. Number and appointment of mediators
5. When a person is approached in connection with his or her possible appointment as mediator, he or she

shall disclose any circumstances likely to give rise to justifiable doubts as to his or her impartiality or
independence. A mediator, from the time of his or her appointment and throughout the mediation proceedings,
shall without delay disclose any such circumstances to the parties unless they have already been informed of
them by him or her. (see. UNCITRAL, "Uncitral Model Law on International Commercial Mediation and
International Settlement Agreements Resulting from Mediation.")
%8 Rule 14 Acceptance of Appointment

(3) Within 20 days after receipt of the request for acceptance of an appointment, the appointee shall:

(a) accept the appointment; and
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(b) provide a signed declaration in the form published by the Centre, addressing matters including the
mediator’s independence, impartiality, availability and commitment to maintain the confidentiality of the
mediation.

(4) The Secretary-General shall notify the parties of the acceptance of appointment by the mediator and
transmit the signed declaration to them.

(5) The Secretary-General shall notify the parties if a mediator fails to accept the appointment or provide a
signed declaration within the time limit referred to in paragraph (3), and another person shall be appointed as
mediator in accordance with the method followed for the previous appointment.

(6) The mediator shall have a continuing obligation promptly to disclose any change of circumstances relevant
to the declaration referred to in paragraph (3)(b).

(7) Unless the parties and the mediator agree otherwise, a mediator may not act as arbitrator, conciliator,
counsel, expert, judge, witness or in any other capacity in any proceeding relating to the issues in dispute in the
mediation.

(see. ICSID, "lcsid Mediation Rules.")

%9 Asian Academy of International Law, "lsds Reform Conference 2019: Mapping the Way Forward." p. 453.
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3 Ng, D., "Isds Reform Conference: Mapping the Way Forward Discussion Paper for the Session on Investment
Mediation." para. 21.
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Resulting from Mediation 2018," [Online]. Available from: https://www.singaporeconvention.org/model-law/text
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33 Article 8 Reservations

1. A Party to the Convention may declare that:

(a) It shall not apply this Convention to settlement agreements to which it is a party, or to which any
governmental agencies or any person acting on behalf of a governmental agency is a party, to the extent
specified in the declaration;

(b) It shall apply this Convention only to the extent that the parties to the settlement agreement have agreed to

the application of the Convention.
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6 Kessedjian, C. et al., "Mediation in Future Investor-State Dispute Settlement," Academic Forum on ISDS

Concept Paper 2020/16. p. 14.

7 Article 10 Settlement of dispute between an investor and a Contracting Party

3. In the event of a dispute between a Party and an investor of the other Party, consultations and
negotiations shall take place between the parties concerned with a view to resolving the case amicably.

4. The disputing parties may at any time agree to good offices, conciliation or mediation. Procedures for good
offices, conciliation or mediation may begin at any time and may be terminated at any time.

Such procedures may continue while the matter is being examined by an arbitral tribunal established under
this Article, unless the disputing parties agree otherwise.

Proceedings involving good offices, conciliation and mediation and positions taken by the disputing parties
during these proceedings shall be confidential and without prejudice to the rights of the disputing investor in any
further or other proceedings.

5. If the dispute in question cannot be resolved through consultation and negotiations within a period of six
months, the investor may submit the dispute, at the investor’s choice, for settlement to:

(a) the competent courts or administrative tribunals of the Contracting Party in whose territory the
investment was made, provided that such courts or administrative tribunals have jurisdiction or

(b) an arbitrator or international ad hoc arbitral tribunal established under the Arbitration Rules of the

United Nations Commission on International Trade Law (UNCITRAL) or
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(c) an international arbitral tribunal under the International Centre for Settlement of Investment Disputes
provided that both the disputing Party and the Party of the disputing investor are parties to the ICSID Convention or

(d) a tribunal under the Additional Facility Rules of ICSID, provided that either the disputing Party or the
Party of the disputing investor, but not both, is a party to the ICSID Convention or

(e) any other arbitral tribunal or institution as agreed by the parties to the dispute.
8 Asian Academy of International Law, "Proceedings of 2020 Uncitral Working Group lii Virtual Pre-Intersessional

Meeting: The Use of Mediation in Isds." p. 60-62.
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