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Abstract
Individual Study Patent Securitization in Thailand
Researcher Tanwa Kwaphongpaitune
Field of Study Finance and Tax
Advisor Lecturer Poomsiri Dumrongvute, Ph.D.

Patent is one of the assets that can be securitized under the Law of Special Vehicle
Purpose B.E.2540 (1997) or the Law of Trust for Transaction in the Capital Market B.E.2550
(2007). However, the current regulations relating to the securitization are inappropriate and
insufficient for the securitization of patent in Thailand. This study found that major legal and
regulatory obstacles included the ambiguity of legal definitions of asset, the lack of legal
standard governing asset transfer, and the lack of provision on valuation and legal personality of
trust.

Consequently, this study examined laws and related regulations concerning
securitization in Thailand and foreign countries and provided recommendations to support and
solve the aforementioned problems by amending and imposing legal measures in relation to

securitization so that the securitization of patent to be done effectively.
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(Tanwa Kwaphongpaitune)
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Ibid.
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Jonathan C. Lipson, Defining Securitization, 85 SCALR 1229, (2005), p.1262.
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Bonnie G. Buchanan, Securitization and the Global Economy, Palgrave McMillan, 2017, p.15.

33
Ibid.
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Tamar Frankel, Securitization: Structured Financing, Financial Asset Pools, and Asset-backed Securities, Little and Brown, 1991,

p.76.
7
Steven L. Schwarcz, The Parts are Greater Than the Whole: How Securitization of Divisible Interests can Revolutionize

Structured Finance and open The Capital Markets to Middle-Market Companies, 1993 Colum. Bus. L. Rev. 139, 1993, p.148.
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Dov Solomon and Miriam Bitton, Intellectual Property Securitization, 33 CDZAELJ 125, 2015, p.137.
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Ariel Glasner, Making Something out of “Nothing” The Trend Towards Securitizing Intellectual Property Assets and Legal

Obstacles the remain, 3 J. Legal Tech. Risk Mgmt. 27, 2008, p.33-34.
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1. The Securities Act of 1933 wag

2. The Securities Exchange Act of 1934

4.1.1.1 The Securities Act of 1933

The Securities Act of 1933 (“U.S. Securities Act”) 1unguanenans (Federal
Law) Fadsduldiuynuaiguessemaanizeuing Taduldlul a.m.1933 udaainingnisal Wall Street
Crash of 1929 lag U.S. Securities Act ﬁi’mqﬂizmﬁﬁ\‘iﬁiﬂﬂﬁm

!
(% (% (% ¢ alal

1. e litnamuivitleyanddgieiiunannindninsiaueiy
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Ibid.
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Ibid. p.34.
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Patrick D. Dolan, Structured Finance and Securitisation, Law Business Research Ltd., 2017, p.54.

105
The Laws That Govern the Securities Industry, U.S. Securities and Exchange Commission <

https://www.sec.gov/answers/about-lawsshtml.html#secact1933> accessed 18 March 2020.
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1. JJunmisiaueviendnnindsoynnalursdirdaniegasnuanidu (Private
Placement)

2. \unsiauevevdnninglaifsduiui USSEC fvun

3. Lf]uﬂ'ﬁmal,awwiuma%’g (Intrastate Offering)
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Tng A1 “Security” Tu US. Securities Act' vsnefia #u (Stock) Wusting

(Bond) #iuf] (Debenture) wangukanin1silunil (Evidence of indebtedness) wilsdasusos
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Section 24 of U.S. Securities Act 1933 “Any person who willfully violates any of the provisions of this title, or the rules and

regulations promulgated by the Commission under authority thereof, or any person who willfully, in a registration statement
filed under this title, makes any untrue statement of a material fact or omits to state any material fact required to be stated
therein or necessary to make the statements therein not misleading, shall upon conviction be fined not more than $10,000 or

imprisoned not more than five years, or both.”

107
Section 2 (1) of U.S. Securities Act 1933 “The term ‘“‘security’” means any note, stock, treasury stock, security future,

security-based swap, bond, debenture, evidence of indebtedness, certificate of interest or participation in any profit-sharing

agreement, collateral-trust certificate, preorganization certificate or subscription, transferable share, investment contract, voting-
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trust certificate, certificate of deposit for a security, fractional undivided interest in oil, gas, or other mineral rights, any put, call,
straddle, option, or privilege on any security, certificate of deposit, or group or index of securities (including any interest therein
or based on the value thereof), or any put, call, straddle, option, or privilege entered into on a national securities exchange
relating to foreign currency, or, in general, any interest or instrument commonly known as a “‘security’’, or any certificate of
interest or participation in, temporary or interim certificate for, receipt for, guarantee of, or warrant or right to subscribe to or

purchase, any of the foregoing.”

108
S.E.C. v. W.J. Howey (1946) 66 S.Ct. 1100.
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vdnmiwg Tnegsnsaufiasdudygilenisamunu Howey Test agdpaiianunid
1.Lﬂuﬂﬁiamuﬁwﬁuﬁaﬁuw%%Ei’edilu (Investment of money or other assets)
Z.ﬁmimwi'qmaﬁwiimﬂmiamuﬁ’u (Expectation of profit from the
investment)
3.waﬁﬂ,smﬂmsamuLﬁmmﬂwaﬂssﬂaumwaqQLﬁuamﬂawé’ﬂm§w§M§aqﬂﬂaﬁ

a1y (Profit comes from the efforts of a promoter or 3" party)

4.1.1.2 Securities Exchange Act of 1934
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Securities Exchange Act of 1934 (“SEA”) anas1eusiefiiuguagsnssy
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U U 4 ‘ﬂ' % o r-:lll =l % '3 1 -«.&J E%
nanning (Broker) wazdu q AruAuLazaIiunNIsnseyi Il Runaninaueives SEA 1w n1steuelngld
toyanglu (Insider Trading) Meviannindnliloannzideu dunuiovendnninduluetugna aie
) Y4 '~ Py ] A

1 WENNING NsiUAHETEYALNY UAzBU 1

uana1ndl Section 3 (79) a9 SEA laflenuA131 Asset-Backed Security %3
ABS pasialUll

(A s wannsngndsielawdueu wsendnnsndla o ANFUNIWENL
anmadeavyuey  (5auluds Mgy ude dues gnuiinseniluseiunseldivsyiv) Minlignte
AsasanningtulasummauLnuAIINATELaTIESUNARAINAUNSNEInyunannindey Taulua

psnansssueadulseiu (Collateralized Mortgage Obligation)

i asansTinidunanuseiy (Collateralized Debt Obligation)

109 o o . X o o ed y .
Secondary Market #1359 na1nT99 L‘ﬁuaﬂ?uwmuﬂaﬂnumqﬂ']ﬁsljaslnﬂwaﬂW§WEJV|N']uﬂ']SLﬁu@slﬂElﬂiﬂLLiﬂLLa’J



50
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4.1.1.3 Regulation AB and Regulation AB Il
Tud A.71.2006 USSEC  Ieitfaduldnguaneyanilsdmiuifuguanisiausuie

(% &

wé'ﬂw%JwéﬁﬁaumW&mwuwﬁﬂ (Asset-Backed Security: ABS) w3ei3unin Regulation AB Fadu
vEnINATIAITUNMTIAUDYIY ABS 19U NMSBULUULANITIINS NMSWAHEYOLA LATTENANSIEUaUNY

Tng Regulation AB TiAnnamingyes ABS 31 Aevdnningifinaaduninduyu
vdaog \Humadansmsiuiliidedaunsndnanmedeanogiuiunils 1ansm (Pool) ey
dienBsudunsansiianmsomirluiausuelusarnld Tnsnansuunuvesdiensiarsiuinannzua
Tefuresdunindiivyundansiansin

Tneiwauad diyos Regulation AB  fide ABS  tuuansinsainnsiauatne
ndnvindlaeuisvilunsdivialu Taglumaiauovs ABS u Joyaddyfiastreiinamulumdinaulady
Lildlassa¥ramiensuinisianisvesuddniliauewie uidulasiadne auaudh uazaaunmyes
Aunindfivyundmdnningiiauenoninni Senginasiiieafunisdinmedeyares USSEC vy

A | a 1% Y] ! 111 A a 1% . e v
Liemesansdawmedeyadinan  esmnuinsgriunmsidamedeya (Disclosure Standards) il

299 ABS 19U Anutduun Uszaunisal Useansain wag

o

Tunaiuliiiiganedenisuanstoyandd
v o ' A A v ) ' & 9 a o & w = 2 a A o o
whNvesyAasng 9 MAgiteiuginssy liinesdu 1Wivesduning dunussniiuldu wagdu o 39
o & a v = a v =~ Yo e X112 a v P
anudnduiagdonvisuwdawunlunasgiunisilamedeyaielisuaniunisalil  lagdsiagsodly
nsiakedeya 819 HaasUvesssnssukarladeainandes (8 229.1103 (tem 1103)) dayaiigniu

Evesduning (5 229.1103 (item 1104)) vi3edeyatigriunomingau (§ 229.1103 (tem 1111)) 1y

110
Securities and Exchange Commission, Asset-backed Securities; Final Rule, 70 Federal Register part I, 2005. p.1508.

111
Ibid.

112
lbid. p.1509.
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1. Jeyaveinasduninduavinamilunisdnien (Information regarding pool of

asset types and selection criteria)

2. ANWAZLANIZUDINDIAUNSNE (Pool Characteristics)

'
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3. dayaiNgaiunisiadndiseniivazainudenie (Delinquency and  loss
information)
4. UnaINNIveINTEIARUER (Source of pool cash flow)

a o

5. @vsiseniaslunesduning (Claims on pool assets)

113
Morgan Lewis, A Guide to Regulation AB I, <https://www.morganlewis.com/-

/media/files/handouts/reg_ab ii_guide_handout.ashx?la=en&hash=F580265D2D997018BE4BDABA2D0A31AEA8881951> accessed

19 March 2020.

114
John Hwang and Nicole Rhodes, Regulation AB: Episode Il — the long-awaited sequel, Allen & Overy,

<https://www.allenovery.com/en-gb/global/news-and-insights/legal-and-regulatory-risks-for-the-finance-sector/united-

states/regulation-ab-episode-ii--the-long-awaited-sequel> accessed 19 March 2020.

115
§ 229.1111 (Item 1111) of Asset-Backed Securities (Regulation AB).


https://www.morganlewis.com/-/media/files/handouts/reg_ab_ii_guide_handout.ashx?la=en&hash=F580265D2D997018BE4BDA8A2D0A31AEA8881951
https://www.morganlewis.com/-/media/files/handouts/reg_ab_ii_guide_handout.ashx?la=en&hash=F580265D2D997018BE4BDA8A2D0A31AEA8881951
https://www.allenovery.com/en-gb/global/news-and-insights/legal-and-regulatory-risks-for-the-finance-sector/united-states/regulation-ab-episode-ii--the-long-awaited-sequel
https://www.allenovery.com/en-gb/global/news-and-insights/legal-and-regulatory-risks-for-the-finance-sector/united-states/regulation-ab-episode-ii--the-long-awaited-sequel
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(Revolving periods and Prefunding account and other changes to the asset pool)
7. deyaieniuseiuvesduning (Asset-level information)
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Y @

wlasdunsndidundnnsndnsaddalinuisaymnazanueindiuiniietuiliosannlufinisuseiiiy
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Tnelassairawesganssull Ao Yale University Sadufnssavsansonsmelulad
Addnsunswanenshil Wleuavsluansdnsiliiu BristolMyers Squibb (BMS) lusUvasnisousy
InlgansUnsusiiesined (Exclusive License) 9Nty BMS Suhansdnsseinanunldndne Zert seld
Tawdsfi BMS 91el¥iun Yale University Anaunnusuganuieves Zerit

soun Tud 2000 Yale University leloudviaiiasldsunanauunuain BMS liuna
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Y

SPV %9731 BioPharma Royalty Trust (BRT) Aidassdutiianisulasaunsndidundnning lnendnnsnda

[ a

BRT esniednnigliuitnamulsenaulusie 1.ugliseedvs (Senior Bonds) yae1 57.15 &1u

'
D22

AERANTANTY 2. MUY (Mezzanine Bonds) 1aR1 22 a1uABARNSANSY wae 3.9u yae 22.16 a1y

9 Y 9

Aoaa1sansy Bms1a1sh BRT eanil lnsun1sdnduduauningeiieain Standard & Poor’s aglusysiu
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Mei-Hsin Wang, Biomedical Patent Securitization in Taiwan, 49 les Nouvelles 59, 2014.

117
Ibid. William J. Murphy, John L. Orcutt and Paul C. Remus (n.26), p.329.
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Ibid. Wang (n.116).

119
Ibid.

120
Ibid. Ariel Glasner (no.101), p.38.
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Ibid.
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Ibid.
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4.1.2.2 Royalty Pharma 2003
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Tl 7.6.2003 Royalty Pharma #3nvingsnssu Zerit lavinsdndatiiyana

amziatunsnadadiedeanslunislasunssuaseseang 13 s18m3 Wiud 1.Rituxen 2. Thamoloid
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11.Entereg 12 Lasofoxifenev @z 13.Bazedoxifene’ Fansudasdunswdifundnndndadstl uansins
1NNTAVBI Zerit Imaqiﬂﬁuﬁl,fﬂuﬂ'm’m?m%lumxLLaiw%’waqaw%ﬁ’muﬁ’wLﬂuﬂam%’wéﬁu (Pooling)

iealunisdesiuanudsanniinanuiianainainnisussduyandunsndud eunreintulunsdl

Yy
v v

vo3 Zerit ' Iae Royalty Pharma Finance Trust (RPFT) (TAyAAaLANIZAN mms‘ﬁmﬁa&mamﬁ) 1)
Swhendnnindyarinit 225 Suneaarsanss Asefilas MBIA Insurance Group lnedl Deutsche
Bank Trust Co. America vihuthiliuniad lasvdnnindves RPFT l9funmsdasusiunuuinidedelag
Moody’s uag Standard & Poor’s 7 AAA' TasAvitinsfleglunamingauiuasneasuuaeigseuingd
A.A. 2005 £19 2015

Tnenemingauvesginssuiainssuaseiuldunnit 4.4 Wuduneaans
ansy udedrensulasdunsndilundnnindlaglaanidnsmatssenisusiudniunemingdu
(Asset pool) Hieidunsanmnudssmnanstasalasvisliaunsaadranseuwasesuld Fennudss

(%
Y

wvuailgsunsussifiuetsaziSon

AnEtng 9 Temsnnenun 13 enslugsnssutiannsnadunssuanmesuld
wnnfieald 2 auaunsedannudemeiliinenanstnssienisiuaeldansaadienseuasesu
Igmufiaianisel udasdinssesiuanudemeandadonsueniniy n1stiduninsvaiesen1swans

TiunalsenaunNIsRanNINAUNSNETeN19LReN

123
John Hillery, Securitization of Intellectual Property: Recent Trends from the United States, Washington Core LLC, 2004, p.28.

124
Ibid. Wang (n.116).

125
Ibid.

126
Ibid.
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4.1.2.3 Paul Capital Partners

Tt 2004 newvudruyAnanilsde Paul Capital Partners  Idsganyudiuiu
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(vi)  Stock and warrant issued by a business corporation;

(vii) Beneficial certificate under a securities investment trust or loan trust;

(vii) Security or certificate issued by a foreign government or foreign corporation that has the characteristics of the

security or certificate listed in (i) - (vii) above; and

(ix)  Any other security or certificate designated by cabinet order.
¥ Article 1 of Act on Securitization of Assets (Act No. 105 of June 15, 1998) “The purpose of this Act is to facilitate investment
by general investors, by establishing a system for implementing Asset Securitization through the Specific Purpose Companies
and Specific Purpose Trusts and by securing the proper implementation of Asset Securitization by Specific Purpose Companies
and Specific Purpose Trusts, as well as by ensuring the protection of the purchasers of various types of securities issued as a

part of Asset Securitization, thereby contributing to the sound development of the national economy.”

140
Article 2 (1) of Act on Securitization of Assets (Act No. 105 of June 15, 1998) “The term “Specified Assets” as used in this Act

means assets acquired by a Specific Purpose Company or those acquired by a Fiduciary Trust Company, etc. as business

pertaining to Asset Securitization”
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Article 2 (1) of Act on Securitization of Assets (Act No. 105 of June 15, 1998) “The term "Asset Securitization" as used in this

Act means a series of acts wherein a Specific Purpose Company acquires assets with the monies obtained through issuance of
Asset-Backed Securities or through Specific Purpose Borrowings, or wherein a Trust Company (meaning a trust company as
defined in Article 2(2) of the Trust Business Act (Act No. 154 of 2004); the same shall apply hereinafter) or a Bank (meaning a
bank as defined in Article 2(1) of the Banking Act (Act No. 59 of 1981); the same shall apply hereinafter) or any other financial
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Section 3 (79) of Securities Exchange Act of 1934 “ASSET-BACKED SECURITY.—The term ‘‘asset-backed security’’—

(A) means a fixed-income or other security collateralized by any type of self-liquidating financial asset (including a
loan, a lease, a mortgage, or a secured or unsecured receivable) that allows the holder of the security to receive payments that
depend primarily on cash flow from the asset, including—

(i) a collateralized mortgage obligation;

(ii) a collateralized debt obligation;

(iii) a collateralized bond obligation;

(iv) a collateralized debt obligation of asset-backed securities;

(v) a collateralized debt obligation of collateralized debt obligations; and

(vi) a security that the Commission, by rule, determines to be an asset-backed security for purposes of this
section; and

(B) does not include a security issued by a finance subsidiary held by the parent company or a company controlled
by the parent company, if none of the securities issued by the finance subsidiary are held by an entity that is not controlled by

the parent company.”
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