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The power or competence of arbitral tribunal to carry out the proceeding is
both important and necessary to bring about a quick and smooth arbitration as the
parties may have aimed at when they choose arbitration to settle their dispute. But in
arbitration, international commercial arbitration in particular, protests on competence
usually arise. The given reasons for such protests are: the invalidity of the major contract
brings about the invalidity of the arbitral agreement and others. These reasons are
raised to stop or to slow down the arbitral process and cause doubts on who has the
competence to rule on the competence of arbitral tribunal in hearing dispute.

This thesis intends to study the issue of competence of arbitral tribunal
regarding the protest on the competence of the arbitral tribunal in hearing the dispute.
The study has surveyed the line of thoughts on giving the arbitrators the competence
torule on its competence and the pros and cons of such exercise of power by the
arbitral tribunal.

The study leads the author to believe that the provisions of Thai law is still
inappropriate for carrying out an-efficient and quick arbitration. At present, there is
enough difficulty 'in practice for there is not a clear cut provision on the matter.
Eventhough the principle of competence on competence has been brought into the draft
bill via the Model Law on International Commercial Arbitration. The author still has a
proposal on revision of the draft Arbitration Law to recognize the sui generis power of
the office of arbitrator to counter dilatory tactics. This is to bring Thai arbitration law to

the universal standard and acceptance for actual efficiency in the international arena.

Field of study.............. Laws......ccooenes Student's signature........ccovvieiiiiiic

Academic year............ 2001 e AQVIsor's signature.... ..o
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0 English Translation by Klaus Peter Berger

“Article 1458

Whenever a dispute. submitted to an arbitral tribunal by virtue of an arbitration
agreement is brought before a court of the State, such court shall decline jurisdiction.

If-the arbitral tribunal has not yet been siezed-of the matter, the court should also
decline jurisdiction unless the arbitration agreement is manifestly null.

In neither case may the court determine its lack of jurisdiction on its own motion.”
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“ Ppeter Schlosser, “The Competence of Arbitrators and of Courts”, Arbitration
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" Poznic, Gradjansko Procesno provo, beograd 1987, p.408, cited in Dragica

Wedam - Lukic, “The Jurisdictional Problems of Arbitration”, Croatian Arbitration

Yearbook 51 (1994) : 4.
* Triva, Arbitrazni ngovor nakon ponistaja arbitrazne doluke, Rad “JAZU”,

XX/1981. cited in ibid. : 4.
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* The 1961 European Convention (Geneva) on Interantional Commercial

Arbitration

“Article IX Setting Aside of the Arbitral Award

(1) The Setting aside in a Contracting State of an arbitral award covered by this
Convention shall only constitute a ground for the refusal of recognition of enforcement in
another State in which, or under the law of which, the award has been made and for one
of the following reason:*.

* The 1958 Convention on the Recognition and Enforcement of Foreign Arbitral

Awards or the New York Convention
“Article V (2) Recognition and enforcement of an arbitral award may also be refused if the

competent authority inthe country where recognition and enforcement is sought finds that:

(a) The subject matter of the differenceis not capable of settlement by
arbitration under the law ofthat country;”.

wazdsnsuilatTyunasaiuiialy the UNCITRAL Model Law on International
Commercial Arbitration

“Article 34 (2) An arbitral award may be set aside by the court specifiedin article
6 only if:.... (b) the court finds that:... (i) the subject-matter of the dispute is not capable
of settlement by arbitration under the law of this State; or...” AL

“Article 36 (1) Recognition or enforcement of an arbitral award, irrespective of

the country in which it was made, may be refused only:.. (b) if the court finds that:... (i)
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the subject-matter of the dispute is not capable of settlement by arbitration under the

law of this State;”.

“"The 1961 European Convention (Geneva) on Interantional Commercial

Arbitration

“Article VI (2) In taking a decision concerning the existence or the validity if an
arbitraiton agreement, courts of Contracting States shall examine the validity o fSuch
agreement with reference to the capacity of the parties, under the law applicable to
them, and with reference to questions...”, and Article IX (1) (Tﬂ?m@ﬁﬂm‘ﬁ‘ﬂﬁ 82).

* umNtlszusanguNntunsuazn it red g 11ne 19-36.
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*" “Civil Code” English translation by the Parker School in French Law

“Article 2060 ...certain categories of Public_establishments of an industrial and
commercial character may be authorized by decree to submit to arbitration.”.
* The 1961 European Convention (Geneva) on Interantional Commercial
Arbitration

“Article Il Right of Legal Persons of Public Law to Resort to Arbitration

(1) In the cases referred to in Article |, paragraph 1, of this Convention, legal
persons considered by the law which is applicable to them as “legal persons of public
law” have the right to conclude valid arbitration agreements.

(2) On signing, ratifying or acceding to this Convention any State shall be
entitled to declare that it limits the above faculty to such conditions as may be stated in

its declaration.”.
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* The 1961 European Convention (Geneva) on Interantional Commercial

Arbitration Article VI (2) (Iﬂm@@mmﬁ 84).
* The 1961 European Convention (Geneva) on Interantional Commercial
Arbitration Article IX (1) (Tﬂ?m@@\‘lm‘iﬂﬁ 82) and The UNCITRAL Model Law on
International Commercial Arbitration

“Article 34 (2) An arbitral award may be set aside by the court specifiedin article
6 only if: (a) the party making the application furnishes proof that:...(i) a party to the
arbitration agreement referred to in article 7 was under some incapacity; or the said
agreement is not valid under the law to which the parties have subjected it or, failing any
indication thereon, under the law of this State;”.

*" The 1958 Convention on the Recognition and Enforcement of Foreign Arbitral
Awards

“Article V (1) Recognition and Enforcement of the award may be refused, at the
request of theparty -against-whom it .is -invoked,-only. if-that party furnishes to the
competent authority where the recognition and enforcement is sought, proof that:* and

The UNCITRAL ModelLaw on International Commercial Arbitration

“Article 36 (1) Recognition or enforcement of an arbitral award, irrespective of
the country in which it was made, may be refused only:.. (a) at the request of the party
against whom it is invoked, if that party furnishes to the competent court where
recognition or enforcement is sought proof that: (i) a party to the arbitration agreement
referred to in article 7 was under some incapacity; or the said agreement is not valid
under the law to which the parties have subjected it or, failing any indication thereon,

under the law of the country where the award was made; or...”.
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* The 1958 Convention on the Recognition and Enforcement of Foreign Arbitral
Awards

“Article Il

1. Each Contracting State shall recognize an agreement in writing under which
the parties undertake to submit to arbitration all or any.differences which have arisen or
which may arise between them in respect of a defined legal relationship, whether
contractual ‘or-not,-concerning-a subject matter.capable of settlement by arbitration.

2. The term "agreementin writing” shall include an arbitral clause in a contract or
an arbitration agreement, signed by the parties or contained in an exchange of letters or
telegrams.

3. The court of Contracting States, when siezed of an action in a matter in
respect of which the parties have made an agreement within the meaning of this article
shall, at the request of one of the parties, refer the parties to arbitration, unless it finds

that the said agreement is null and void, inoperative or incapable of being performed.”
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* The 1958 Convention on the Recognition and Enforcement of Foreign Arbitral
Awards

“Article 1l (2) The term “arbitration agreement” shall mean either an arbitral
clause in a contract or an arbitration agreement, the contract or arbitration agreement

being signed by the parties, or contained in an exchange of letters, telegrams.”.
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' The 1958 Convention on the Recognition and Enforcement of Foreign Arbitral
Awards or the New. York Convention

“Article V

(1) Recognition. and Enforcement of the award may be refused, at the request of
the party against whom it is invoked, only if that party furnishes to the competent
authority where the recognition and enforcement is sought, proof that:...

(c ) The award deals with a difference not contemplated by or not failing within the

terms of the submission to arbitration, or it contains decisions on matters beyond the scope of the
submission to arbitration, provided that, if the decisions on matters submitted to arbitration can be

separated from those not so submitted, that part of the award which contains decisions on matters

submitted to arbitration may be recognized and enforced;”’.
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* lilsnpeazibantiisiinly Albert Jan van den Berg, The New York Arbitration

Convention Convention of 1958 : Towards a Uniform Judicial Interpretation (Natherlands

: Kluwer Law and Taxation, 1981), p.311-313.
® The 1927 Convention for the Execution of Foreign Arbitral Awards (Geneva)
“Article ||
(1) Even if the conditions laid down in Article | hereof are fulfilled, recognition
and enforcement of the award shall be refused if the Court is satisfied:. ..

( ¢ ) That the award does not deal with the differences contemplated by
or falling within the terms of the submission to arbitration or that it contains decisions on
matters beyond the scope of the submission to arbitration.

If the award has not covered all the questions submitted to the arbitral tribunal,

the competent authority of the country where recognition or enforcement of the award is
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sought can, if it think fit, postpone such recognition or enforcement or grant it subject to
such guarantee as that authority may decide.”’.
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* The 1961 European Convention (Geneva) on Interantional Commercial
Arbitration

“Article V Plea as to Arbitral Jurisdiction

1. The party which intends to raise a plea as to the arbitrator’s jurisdiction
based on the fact that the arbitration agreement was either non-existent or null and void
or had lapsed shall do so during the arbitration proceedings, not later than the delivery
of its statement of claim or defence relation to the substance of the dispute, those based
on the fact that-an-arbitrator has exceeded his terms.of reference shall be raised during
the arbitration proceedings as soon as the question on which the arbitrator is alleged to
have-no jurisdiction. is raised-during ithe arbitral-procedure.-Where the delay in raising
the plea is due to a cause which the arbitrator deems justified, the arbitrator shall
declare the plea admissible.

2. Pleas to the jurisdiction referred to in paragraph 1 above that have not been
raised during the time-limits there referred to, may not be entered either during a
subsequent stage of the arbitral proceedings where they are pleas left to the sole
discretion of the parties under the law applicable by the arbitrator, or during subsequent

court proceedings concerning the substance or the enforcement of the award where
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such pleas are left to the discretion of the parties under the rule of conflict of the court
seized of the substance of the dispute or the enforcement of the award. The arbitrator’s
decision on the delay in raising the plea, will, however, be subject to judicial control.

3. Subject to any subsequent judicial control provided for under the lex fori, the
arbitrator whose jurisdiction is called in question shall be entitled to proceed with the
arbitration, to rule on his own jurisdiction and to decide upon the existence or the validity
of the arbitration agreement or of the contract of which the agreement forms part.”.

° The 1961 European - Convention (Geneva) on' International Commercial
Arbitration

“Article VI Jurisdiction of Courts of Law

(3) Where either party to an arbitration agreement has initiated arbitration
proceedings before any resort is had to a court, courts of Contracting States
subsequently asked to deal with the same subject-matter between the same parties or
with the question whether the arbitration agreement was non-existent or null and void or

had lapsed, shall stay their ruling on the arbitrator’s jurisdiction until the arbitral award is

made, unless they have good and substantial reasons to the contrary.”
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® Rules of Procedure for the Institution of Conciliation and Arbitration Proceedings
“Rule 41. Objection to Jurisdiction
(1) Any objection that the dispute or any ancillary claim is not within the jurisdiction
of the Centre or, for other reasons, is not within the competence of the Tribunal shall be made

as early as possible. A party shall file the objection with the Secretary-General no
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later than the expiration of the time limit fixed for the filing of the counter-memorial, or, if
the objection relates to an ancillary claim, for the filing of the rejoinder — unless the facts
on which the objection is based are unknow to the party at that time.

(2) The Tribunal may on its own initiative consider, at any stage of the
proceeding, whether the dispute or any ancillary claim before it is within the Jurisdiction
of the Centre and within its own competence.

(3) Upon -the-formal. raising. of -an -objection. relating to the dispute, the
proceeding on the merits shall be suspended. The President of the Tribunal, after
consultation with .its. other-members,: shall fix-a-time-limit, within-the-Jurisdiction of the
Centre and within which the parties may file observations on the objection.

(4) The Tribunal shall decide whether or not the further procedures relating to
the objection shall be oral. It may deal with the objection as a preliminary question or
join it to the merits of the dispute. If the Tribunal overrules the objection or joins it to the
merits, it shall once more fix time limits for the further procedures.

(5) If the Tribunal decides that the dispute is not within the jurisdiction of the

centre or not within its own competence, it shall render an award to that effect.”’
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" UNCITRAL Arbitration Rules

““Article 21 Plea as to the Jurisdiction of the Arbitral Tribunal

1. The arbitral tribunal shall have the power to rule on objects that it has no
jurisdiction, including any objectiona with respect to the existence or validity of the
arbitration clause or of the separate arbitration agreement.

2. The arbitral tribunal shall have the power to determine the existence or the
validity of the contract of which an-arbitration clause forms a part. For the purposes of
article 21, an arbitration clause which forms part of a contract and which provides for
arbitration under these Rules shall be treated as an-agreement independent of the other
terms of the contract. A decision by the arbitral tribunal that the contract is null and void
shall not entail ipso jure the invalidity of the arbitration clause.

3. A plea that the arbitral tribunal does not have jurisdiction shall be raised not
later than in the statement of defence or, with respect to a counter-claim, in the reply to
the counter-claim.

4. In general, the arbitral tribunal should rule on a plea concerning its
jurisdiction as a preliminary question, However, the arbitral tribunal may proceed with

the arbitration and rule on such a plea in their final award.”.
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szuI19UszIna (the UNCITRAL Model Law on International Commercial Arbitration 21

June 1985)
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"* Howard M. Holtzmann and Joseph E. Neuhaus, A Guide to the UNCITRAL

Mode Law on International Commercial Arbitration : Legislative History and

Commentary, (Deventer/Neterlands : Kluwer Law and Taxation Publishers, 1993), p. 1.
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" Ibid., p.478.
" UNCITRAL Model Law on International Commercial Arbitration
“Article 16 Competence of arbitral tribunal to rule on its jurisdiction

(1) The arbitral tribunal may rule on its own jurisdiction, including any
objections with respect to the existence or validity of the arbitration agreement. For that
purpose, an arbitration clause which forms part of a contract shall be treated as an
agreement independent of the other terms of the contract. A decision by the arbitral
tribunal that the contract is null and void shall not entail jpso jure the validity of the
arbitration clause.

(2) A plea that the arbitral tribunal dose not have jurisdiction shall be raised
not later than the submission of the statement of defence. A party is not precluded from
raising such a plea by the fact that-he appointed, or participated in the appointment of,
an arbitrator. A plea that the arbitral tribunal is exceeding the scope of its authority shall
be raised during the arbitral proceedings. The arbitral tribunal may, in either case, admit
a later pleaif it considers the delay justified.

(3) The arbitral tribunal may rule on a plea referred to in paragraph (2) of
thisarticle either as a preliminary question or in and award on the merits. If the arbitral
tribunal rules as a preliminary question that it has jurisdiction, any party may request,
within thirty days after having received notice of that ruling, the court specified in article
6 to decide the matter, which decision shall be subject to no appeal; while such a
request is pending, the arbitral tribunal may continue the arbitral proceeding and make

an award.”
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“Article 34 Application for setting aside as exclusive recourse against arbitral
award
(1) Recourse to a court against an arbitral award may be made only by
an application for setting aside in accordance with paragraphs (2) and (3) of this article.
(2) An arbitral award may be set aside by the court specified in article 6
only if:
(a) the party making the application furnishes proof that:

(i) a party to the arbitration agreement referred to in article 7 was
under some incapacity; or the said agreement is not valid under the law to which the
parties have subjected it or, failing any indication thereon, under the law of this State; or

(i) the party making the application was not given proper notice of the
appointment of an arbitrator or of the arbitral proceedings or was otherwise unable to

present his case; or

(iii) the award deals with a dispute not contemplated by or not falling within the
terms of the submission to arbitration, or contains decisions on matters beyond the scope of the
submission to arbitration, provided that, if the decisions on matters submitted to arbitration can be
separated from those not so submitted, only that part of the award which contains decisions on
matters not submitted to arbitration may be set aside; or

(iv) the composition of the arbitral tribunal or the arbitral procedure was not in
accordance with the agreement of the parties, unless such-agreement was in conflict with a provision
of this Law from which the parties cannot derogate, or, failing such agreement, was not in
accordance with this Law; or

(b) the court finds that:

(i) the subject-matter of the dispute is not capable of settlement by arbitration
under the law of this State; or

(ii) the award is in conflict with the public policy of this State.

(3) An application for setting aside may not be made after three months have elapsed

from the date on which the party making that application had received the award or, if a request had
been made under article 33, from the date on which that request had been disposed of by the

arbitral tribunal.
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(4) The court, when asked to set aside an award, may, where appropriate and so
requested by a party, suspend the setting aside proceedings for a period of time determined by it in
order to give the arbitral tribunal an opportunity to resume the arbitral proceedings or to take such

other action as in the arbitral tribunal's opinion will eliminate the grounds for setting aside. .
"® UNCITRAL Model Law on International Commercial Arbitration
“Article 36 Grounds for refusing recognition or enforcement
(1) Recognition or enforcement of an arbitral award, irrespective of the country in
which it was made, may be refused only:
(a) at the request of the party against whom it is invoked, if that party
furnishes to the competent court where recognition or enforcement is sought proof that:
(i) a party to the arbitration agreement referred to in article 7 was under
some incapacity; or the said agreement is not valid under the law to which the parties
have subjected it or, failing any indication thereon, under the law of the country where
the award was made; or
(ii) the party against whom the award is invoked was not given proper
notice of the appointment of an arbitrator or of the arbitral proceedings or was otherwise

unable to present his case; or

(iii) the award deals with a dispute not contemplated by or not falling within the terms
of the submission to arbitration, or'it contains decisions on‘matters beyond the scope of the
submission toarbitration, provided that, if the decisions on matters submitted to arbitration can be
separated from those not so submitted, that part of the award-which contains decisions on matters
submitted to arbitration may be recognized and enforced; or

(iv) the composition of the arbitral tribunal or the arbitral procedure was not in
accordance with the agreement of the parties or, failing such agreement, was not in

accordance with the law of the country where the arbitration took place; or

(v) the award has not yet become binding on the parties or has been set aside or
suspended by a court of the country in which, or under the law of which, that award was made; or

(b) if the court finds that:
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(i) the subject-matter of the dispute is not capable of settlement by arbitration under
the law of this State; or

(ii) the recognition or enforcement of the award would be contrary to the public policy
of this State.

(2) If an application for setting aside or suspension of an award has been made to a court
referred to in paragraph (1)(a)(v) of this article, the court where recognition or enforcement is sought
may, if it considers it proper, adjourn its decision and may also, on the application of the party
claiming recognition or-enforcement of the award, order the other party to provide appropriate

security.

" UNCITRAL Model Law on International Commercial Arbitration

“Article 8 Arbitration . agreement and substantive claim before court

(1) A court before which-an action is brought in a matter which is the subject
of an arbitration. agreement.shall, if a party so requests not later than when submitting
his first statement on the substance of the dispute, refer the parties to arbitration unless
it finds that the agreement is null and void, inoperative or incapable of being performed.

(2) Where an action referred to in paragraph (1) of this article has been
brought, arbitral proceedings may nevertheless be commenced or continued, and an

award may be made, while the issue is pending before the court."

" “Explanatory Note by the UNCITRAL Secretariat on the Model Law on

International Commercial Arbitration”, www.uncitral.org
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""UNCITRAL Model Law on International Commercial Arbitration

“Article 4 Waiver of right to object

A party who knows that any provision of this Law from which the parties may
derogate or any requirement under the arbitration agreement has not been complied
with and yet proceeds with the arbitration without stating his objection to such non-
compliance without undue delay or, if a time-limit is provided therefor, within such period

of time, shall be deemed to have waived his right to object.”’
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* Article 15 Pleas as to Jurisdiction

1. The tribunal shall have the power to rule on its own jurisdiction, including
any objections with respect to .the existence, scope or validity of the arbitration
agreement.

2. The tribunal shall have the power to.determine the existence or validity
of a contract of which'an arbitration clause forms a part. Such an arbitration clause shall
be treated as an agreement independent of the other terms of the contract. A decision
by the tribunal that the contract is null and void shall not for that reason alone render
invalid the arbitration clause.

3. A party must object to the jurisdiction of the tribunal or to the arbitrability
of a claim or counterclaim no later than the filing of the statement of defense, as
provided in Article 3, to the claim or counterclaim that gives rise to the objection. The

tribunal may rule on such objections as a preliminary matter or as part of the final award.
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“ English version of German Code of Civil Procedure Book 10" (1986) in
International Handbook.on Commercial Arbitration Supplement-6.(November 1986)

““Section1032

1..An arbitrator may-be challenged on the same grounds-and-under the same
conditions as a judge.”

“ Ibid.,

“Section 1037

The arbitrators may proceed with arbitration and render an award, even if it be
claimed that arbitration proceedings are inadmissible; in particular even if it be claimed
that no valid agreement to arbitrate exists, that the arbitration agreement does not refer

to the dispute submitted or that an arbitrator is not qualified to act in that capacity.”
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" ““Section1041
1. Action to set aside the award may be brought:
1) if the award does not arise out of a valid arbitration agreement or
depends in
’

some other manner on and inadmissible procedure; . ...

* Ottoarndt Glossner, “‘Federation Replublic of Germany,” International

Handbook of Commercial Arbitration, eds. Alberg J. Van Den Berg and Pieter Sanders ,

Supplement 17 (1994).
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> English version of German Code of Civil-Procedure Book 10" (1986) in
Intermational Handbook on Commercial Arbitration Supplemaent 6 (November 1986),

“Section1042 (2) An application for an order for enforcement shall be rejected,
subject to the setting aside of the award, if one of the reasons for setting aside the
award mentioned in Section 1041 exists.”

* Judgement of May 5, 1977 Bundesgerichtshof [Supreme Court], 68 BGHZ 356
(F.R.G.). Cited in Shirin Philipp, “‘Is the Supreme Court Bucking the Trend? First Options

v. Kaplan in Loght of European Reform Initiatives in Arbitration”
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Section1025
1. The agreement by which the settlement of a dispute is submitted to one or
more
arbitrators is legally valid when the parties have the right to enter into a settlement on the
subject matter of the dispute.

2. The arbitration agreement is not valid if one of the parties has used any
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superiority it possesses by virtue of economic orsocial positions therein, resulting in the
one party:having an.advantage-over the other in.the procedure, and.more especially in
regard to the nomination or the non-acceptance of the arbitrator.”

* Diskussionsentwurf — Begrundung der Einzelvorschriften [Discussion Draft —

Reasoning for each Provision], in Bericht mit einem Diskussionsentwurf zur Neufassung des

Zehnten Buchs der ZPO [Report with a Draft for Discussion of Reform of the Tenth Book of

the Code of Civil Procedure] at 134. cited in Shirin Philipp, “‘Is the Supreme Court Bucking

the Trend? First Options v. Kaplan in Loght of European Reform Initiatives in Arbitration’’,

p.14.
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* Klaus Peter Berger, International Economic Arbitration, p.359., Peter Schlosser,

““The Competence of Arbitrators and of Courts,”” 8 Arbitration International (1992):191-192.

*" Klaus Peter Berger, International Economic Arbitration; p.359.

% English translation by H. Smit and V. -Pechota,

“‘Section 1040 Competence of arbitral tribunal to-rule on its jurisdiction

(1) The arbitral tribunal may rule on its own jurisdiction and in this connection on
the existence or validity of the arbitration agreement. For that purposes, an arbitration clause
which forms part of a contract shall be treated as an agreement independent of the other
terms of the contract.

(2) A plea that the arbitral tribunal does not have jurisdiction shall be
raised not later than the submission of the statement of defence. A party is not

precluded from raising such a plea by the fact that he has appointed, or participated
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in the appointment of, an arbitrator. A plea that the arbitral tribunal is exceeding the
scope of its authority shall be raised as soon as the matter alleged to be beyond the
scope of its authority is raised during the arbitral proceedings. The arbitral tribunal
may, in either case, admit a later plea if it consider that the party has justified the
delay.

(3) If the arbitral tribunal considers, that-it has jurisdiction, it riles on a plea

referred to in subsection 2 of this section in‘general by means of a preliminary ruling.

In this-case, any party may-request, within one month after having received written
notice of that ruling, the court to decide the matter. While such a requestis pending,
the arbitral tribunal may continue the arbitral proceedings and make an award.”

* geialafid nafienpunsfuuLLdnfaansaygntanainisaz sy
mmuxﬁ@ﬁgﬁummﬂgumﬂﬁﬁmnﬁiﬁﬂummmﬁ, Rosenberg/Schwab, Zivilproze®recht

#1909l Klaus Peter Berger, International Economic Arbitration, 11 355.

“n. Smit and V. Pechota, Smit’s Guides to International Arbitration : National

Arbitration Laws (United States of America : Sweet and Macwell,1998), p.Ger A-2.
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®" Otto Sandrock, ““International Arbitration in the Federal Republic of Germany :

A Hitherto Missed Opportunity,” American Review International Arbitration 50 (1990).

Cited in Shirin Philipp, “‘Is the Supreme Court Bucking the Trend? First Options v.

Kaplan in Loght of European Reform Initiatives in Arbitration’’, Boston University

International Law Journal 14(Spring 1996) : 11.
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®2 Jennifer Bagwell, ““Enforcement of Arbitration Agreements.: The Severability

Doctrine in the International Arena’’, Ga. J. Int’l and Comp. L. (1992) cited in Janet A.

Rosen, “‘Arbitration under Private International Law : The Doctrines of Separability and
Competence de la Competence”.

* atiud dunslening, nguanedadaanissziudeannninsaunlnsainisuen

ANA, Y111 101-102.

* Peter Gross, ““Competence of Competence: An English View”, Arbitration

International 8 (1992).
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* Arbitration Act 1979
““2.-(1) Subject to subsection (2) and section 3 below, on an application to the High Court
by any of the parties to a reference —

(a) - with the consent of an arbitrator who has entered on the reference or, if an
umpire has entered on the reference, with his consent, or

(b) with the consent of all the other parties,

the Hight Court shall have jurisdiction to determine any question of law arising in
the course of the reference.

(2) The Hight Court shall not entertain an application under subsection (1) (a) above

with respect to any question of law-unlessiit is satisfied that—

(a) ~ the determonation of the application might produce substantial savings in

costs to the parties; and

(b) the question of law is one in respect of which leave to appeal would be likely
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to be given under section 1(3) (b) above.

(2A) Unless the Hight Court gives leave, no appeal shall lie to the Court of
Appeal from a decision of the High Court to entertain or not to entertain an application
under subsection (1) (a) above

(3) A decision of the High Court under subsection (1) above shall be deemed to
be a judgmentof the court within the meaning of section-16-of the Supreme Court Act
1981 (appeal to the Court of Appeal, as amended by the Supreme Court Act 1981), but
no appeal shall-lie-for such-a decision unless —

(a) the High Court or the Court of Appeal gives leave; and

(b) it is certified by the High Court that the question of law to which its
decision relates either is one of general public importance or its one which for some
other special reason should be considered by the Court of Appeal.”

flaqiiuAa Arbitration Act 1996 Article 45.

* Robert Merkin, Arbitration Law (London / Hongkong : LLP. Professional
Publishing, 1991) p.7-2 (AL: Service Issue No.27: 1 July 2000)
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°" Arbitration Act 1979

““1.-(1)In the Arbitration Act 1950 (in this Act referred toas “‘the principal Act’)
section 21 (statement of case for adecision of the High Court) shall cease to have effect
and, without prejudice to the right of appeal conferred by subsection (2) below, the High
Court shall not have jurisdiction to set aside or remit an award on an arbitration
agreement on the ground of errors of fact or law on the face of the award.”

o

laaifuAa Arbitration Act 1996 Article 69.

q
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99

4

daulumn Harbour | (1992 ) ANabeNa19 1597 “LiN e uAAN AN TWH

'
¥ o o a

ansnaziuuaiiunuiueululsziauninasdesiudunanaisunvesayy lnnainig”

PN

a {

wazAR Harbour I (1993) Aafiliina1adndn “ludeiugiusssnnidnlunguniadensw
ayryteananis lannsoyniuanstilasnisnuuasuIANaNs N Iea e 16"

1
o A

U ¥ 4 v < 1 v o ?:/ a =2
FNTNINANNITNAUNITE WU WU T NTagL 9m ﬂﬂ\mqwmmmum

a

o o

naudnisldisAungunieeun1tngaInis A.A.1996 (the Arbitration Act 1996) tflulillu

o o a [J

LLmvmﬁ@"fmmmm@méfyﬂmfz]mmﬂumiwmimqmmwmmmm LANAIAINNIG

4 1 1%

dsznialdnguuinatulvsuds AlddTyal@lied1afaanluiEessiuiaves

v @

2101 IAFAINNT NN HARHATUIRTBIALLE

Perter Gross 3EN81W1ATBNAUEYNIAGAINIIAINAN4 “provisional
jurisdiction” wiad Sehlosser Fendn “povisional Kompetenz-Kompetenz’ CRETTRUGE
métyﬂmrzl@ﬂmiﬁémwiumﬁﬁ@fﬁﬂém’wmmmumLL@mmﬁmmmﬁ%ﬁﬁ@fiﬂémw
asaunyianansldiduiu Slisunsdeseandnsiidelndnevit vieudidnraazld
Funnsfaspaliddadeilszidudnunarasann ianainsnauftaninleg inliiiudngiuna
vasaynlagainshidfadesnnarsmaiuesanznnaasnauiass manzaagonsd]
unumALANA AN ey IRATNTed BT waznnsiTadaaesanaiaduilufign
dszifugnunaresann inainIanaze1uaedAIs utlszmadang e aenlidn 41uia

1 AJ 1 a oA dl
A1 (Concurrent Control) BeuansteanuurLifiinaeslsemaau

panndsngunguunaeyy1innainig a.A.1996 Tudaun 30 " AW

auaeyn g anslunasiadaenunanessuegliad wann Wuwsignsdiazldnnady

" Harbour I, [1993] Q.B.~at 721. cited-in Janet-A. Rosen, “‘Arbitration under
Private  International Law : The Doctrine of Separability and Competence de la
Competence’’.

" Arbitration Act 1996

““Section 30 Competence of tribunal to rule on its own jurisdiction

(1) Unless otherwise agreed by the parties, the arbitral tribunal may rule on its

own

substantive jurisdiction, that is, as to -



100

1= o

atinvau S ludddnyneunnlanainsianysniat) sisadnawanlasanisldgnusessauedng
Tsnzan vsaduilamdaininag uanaausiunaaesdnynyieynntnnainisesgdoynn
aynyImRaINNINaMABENIBATE (substantive jurisdiction) TWNsIHAd R LIARIWIATBNAL

Y v 1 [l v
194 191l Hasannsaiadaneteyn InAaINIs uEess 1Al HadtauATeseainiana

o A KR

o ~ o A 72 @ v o ~ o v o
an ﬂﬂquuﬁﬂwquu1muﬂqﬂﬂﬂq LL@quﬁQuVI 31 ﬂiﬂuq_,lfl_/lmﬂﬂl’?‘ﬂﬂﬂq?ﬂ@ﬂ’]u@quq@mﬂﬂ

(a) whether there is a valid arbitration agreement,

(b) whether the tribunal is properly constituted, and

(c) what matters have been submitted to arbitration in accordance with the
arbitration agreement.

(2) Any such ruling may be challenged by any available arbitral process of
appeal or review or in accordance with the provisions of this Part.”’

" Arbitration Act 1996

““Section 31 Objection to substantive jurisdiction of tribunal

) An objection that the arbitral tribunal lacks substantive jurisdiction at the
outset of the proceedings must be raised by a party not later than the time he takes the
first step in the proceedings to contest the merits of any matter in relation to which he
challenges the tribunal’s jurisdiction.

A party is not precluded from raising such an objection by the fact that he
has appointed of participated in the appointment of an arbitrator.

(2) Any objection during the course of the arbitral proceedings that the arbitral
tribunal is exceeding its substantive jurisdiction must be made as soon as possible after
the matter alleged to be beyond its jurisdiction is raised.

(3) The arbitral tribunal may admit an objection later than the time specified in
subsection (1) or (2) if it considers the delay justified.

(4) Where an objection is duly taken to the tribunal’s substantive jurisdiction and
the tribunal has power to rule on its own jurisdiction, it may —

(a ) rule on the matter in an award as to jurisdiction, or
(b) deal with the objection in its award on the merits.
If the parties agree which of these courses the tribunal should take, the

tribunal shall proceed accordingly,
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(5) The tribunal may in any case, and shall if the parties so agree, stay
proceedings whilst an application is made to the court under section 32 (determination
of preliminary point ofjurisdiction).”

" Arbitration Act 1996

““Section 32 Determination of preliminary point of jurisdiction

(1) The court may, on the application of a party to arbitral proceedings (upon
notice to the other parties), determine any question as to the substantive jurisdiction of
the tribunal.

A party may lose the right to object (see section 73).
(1) An-application.under this section shall not be considered unless —
(a) it is made with the agreement in writing of all the other parties to the
proceedings, or
(b) it is made with the permission of the tribunal and the court is satisfied —
(i) that the determination of the question is likely to produce substantial
savings in costs,
(i) that the application was made without delay, and
(i) thatthere is good reason why the matter should be decided by the

court.

(2) An application under this section, unless made with the agreement of all the
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other parties to the proceedings, shall state the grounds on which it is said that the
matter should be decided by the court.

(3) Unless otherwise agreed by the parties, the arbitral tribunal may continue the
arbitral proceedings and make an-award while an application to the court under this
section is pending.

(4) Unless the court gives leave, no appeal lies from a decision of the court
whether the conditions specified in subsection (2) are met.

(5) The decision of the court on the question of jurisdiction shall be treated as a
judgment of the court for the purposes.of an appeal.

But no-appeal lies without the leave of the court which shall not be given unless
the court.considers.that the question involves a point-of law which.is one of general
importance of is'one which for some other special reason should be considered by the
Court of ppeal.”

™ Okezie Chukwumerije, “Judicial Supervision of Commercial Arbitration : The

English Arbitration Act of 1996”, Arbitration International, Volumn15 Number2, p.178.

" Mitsubishi Motors (1985) 473 U.S. (stating that the liberal federal policy
favoring arbitration agreements, manifested by ... the Act as a whole, is at bottom a

policy guaranteeing the enforcement of private contractual arrangements)
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" Alan Redfern and Martin Hunter, Law and Practice of International Commercial

Arbitration, 3 ed. (London : Sweet & Maxwell, 1999), p. 46.
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